Missouri  Attorney  General's  Opinions  - 1954 


Opinion 

Date 

Topic 

Summary 

1-54 

Feb  8 

TAXATION. 

INCOME. 

Members  of  the  Commissioned  Corps  of  the  Public  Health  Service 
actively  serving  prior  to  July  3,  1952,  entitled  to  $3,000.  income  tax 
exemption  per  Section  143.105;  but  not  after  said  date. 

1-54 

Aug  9 

COUNTY  COURTS. 

ASSESSORS. 

County  court  in  county  under  township  organization  does  not  have 
authority  under  Section  53.190  to  remove  township  clerk  and  ex  officio 
township  assessor. 

1-54 

Dec  28 

Major  General  A.  D. 
Sheppard 

WITHDRAWN 

2-54 

Mar  16 

VITAL  STATISTICS. 

Division  to  record  births  proven  under  provisions  of  Section  193.200, 
RSMo  1949,  and  upon  payment  of  statutory  fees  to  issue  certified 
copies  of  such  records. 

2-54 

Aug  12 

PURE  FOOD  AND 

DRUG  ACT. 

CIRCUIT  ATTORNEY. 

Duty  of  enforcing  embargo  provisions  of  Missouri  Food  and  Drug  Law 
devolves  upon  circuit  attorney  for  City  of  St.  Louis. 

2-54 

Aug  20 

DIVISION  OF  HEALTH. 

HOTELS. 

Orders  for  alterations  to  be  made  in  buildings  used  as  hotels,  to  be 
given  to  the  owner,  proprietor  or  agent  in  charge  of  said  buildings, 
when  such  building  does  not  meet  the  requirements  of  a building  used 
for  a hotel  by  Missouri  law,  can  only  be  given  by  the  Director  of  the 
Division  of  Health  or  by  a deputy,  who  may  be  the  deputy  of  food  and 
drug  administration,  when  such  deputy  is  vested  with  such  authority  by 
the  Director  of  the  Division  of  Health.  The  closing  order  for  a hotel  to 
be  given  following  noncompliance  with  the  order  of  alterations  in  the 
building  mentioned  above,  can  only  be  given  by  the  same  person 
under  the  same  conditions  as  noted  above;  that  is  to  say,  the  Director 
of  the  Division  of  Health  or  by  a deputy  invested  with  such  authority 
by  the  Director  of  the  Division  of  Health. 

2-54 

Dec  1 

APPROPRIATIONS. 

FEDERAL  AID. 

DIVISION  OF  HEALTH. 

Federal  aid  provided  under  Public  Law  725  as  amended  by  Public  Law 
482  stands  appropriated  for  current  biennium  to  Division  of  Health. 

3-54 

Feb  3 

COMPTROLLER  AND 

BUDGET  DIRECTOR. 

The  contract  for  the  purchase  of  a rug  by  the  Missouri  Supreme  Court 
did  not  need  to  be  approved  by  the  state  comptroller  and  budget 
director;  that  a contract  for  repairs  to  the  Missouri  Supreme  Court 
Building  should  have  been  approved  by  the  Director  of  Public  Buildings. 

3-54 

June  3 

APPROPRIATIONS. 

STATE  BOARD  OF 

Members  of  State  Board  of  Nursing  entitled  to  compensation  of  ten 
dollars  per  day  on  and  after  date  of  appointment  October  27,  1953,  95 

NURSING. 

per  cent  of  appropriations  under  House  Bill  384,  Section  7.390,  passed 
by  the  67th  General  Assembly  as  of  August  29,  1953,  shall  be 
transferred  to  the  State  Board  of  Nursing  Fund  for  the  use  of  the  State 
Board  of  Nursing  and  expenses  of  said  Board  shall  be  paid  out  of  such 
appropriation  and  that  appropriated  under  House  Bill  11,  passed  by 
the  Second  Session,  67th  General  Assembly. 

3-54 

July  1 

COMPTROLLER  AND 

BUDGET  DIRECTOR. 

The  provisions  of  Article  IV,  Section  28,  Constitution  of  Missouri,  1945, 
are  applicable  to  the  judiciary;  and  on  each  claim  submitted  for 
payment  the  Comptroller  must  certify  it  for  payment  and  the  Auditor 
must  certify  that  the  expenditure  is  within  the  purpose  of  the 
appropriation  and  that  there  is  in  the  appropriation  an  unencumbered 
balance  sufficient  to  pay  it. 

5-54 

July  14 

MUNICIPAL  WATER 

SUPPLY. 

USE  OF  FLUORIDE. 

The  addition  of  fluoride  to  a city's  water  supply  to  make  the  fluoride 
content  one  part  fluoride  to  one  million  parts  water  as  recommended 
by  the  Division  of  Health  of  Missouri  and  the  United  States  Public 

Health  Service  would  not  contravene  any  existing  law  of  the  State  of 

Missouri. 

6-54 

Mar  18 

Hon.  G.  C.  Beckham 

WITHDRAWN 

6-54 

Sept  3 

COUNTY 

COMMITTEES. 

VACANCIES. 

PRIMARY  ELECTIONS. 

Vacancy  created  in  a county  committee  by  a tie  vote  is  filled  by  a 
majority  of  the  new  county  committee  electing  a qualified  person  to  fill 
such  vacancy. 

6-54 

Dec  27 

Hon.  William  T. 

Bellamy,  Jr. 

WITHDRAWN 

7-54 

Jan  22 

MOTOR  VEHICLES. 

LICENSES. 

MISDEMEANORS. 

CRIMINAL  LAW. 

PENALTIES. 

The  operation  of  a commercial  vehicle  with  load  in  excess  of  maximum 
weight  of  license  is  subject  to  penalties  provided  by  Section  301.440, 
RSMo  1949.  Operation  of  vehicle  licensed  as  local  commercial  vehicle 
outside  local  commercial  zone  is  subject  to  penalties  provided  by 

Section  301.440,  supra.  Operation  of  vehicle  on  which  license  has 
expired  is  also  subject  to  punishment  in  accordance  with  the  provisions 

of  the  above  mentioned  section. 

7-54 

Feb  15 

CONDEMNATION. 

COUNTY. 

EMINENT  DOMAIN. 

STATE  HIGHWAY 

COMMISSION. 

In  the  absence  of  agreement  between  the  parties  to  a condemnation 
suit  to  the  contrary,  fixtures,  attached  to  the  land  condemned,  pass  to 
the  condemner.  And,  if  the  condemner  wishes  such  fixtures  removed, 
it  must  bear  the  expense  of  removal  of  said  fixtures. 

7-54 

Apr  20 

MOTOR  VEHICLE. 

TRAILER. 

FARM  VEHICLES. 

“Farm  Wagon"  drawn  on  highways  by  farm  tractors  not  required  to  be 
registered  as  motor  vehicle  or  motor  vehicle  trailer. 

10-54 

Mar  26 

CLERK  OF  PROBATE 

COURT. 

No  salary  provided  for  clerk  of  probate  court  in  county  of  third  class 
having  population  in  excess  of  10,750  but  less  than  15,000  inhabitants 
with  a valuation  of  $11,000,000. 

10-54 

June 

29 

Hon.  Gordon  R.  Boyer 

WITHDRAWN 

10-54 

Sept  3 

MOTOR  VEHICLES. 

CRIMINAL  LAW. 

Provisions  relating  to  mechanical  signaling  devices  as  described  in 

Section  304.019,  RSMo  Cum.  Supp.  1953,  are  applicable  only  to  new 
vehicles  registered  in  Missouri  subsequent  to  January  1,  1954. 

10-54 

Oct  4 

OPTOMETRISTS. 

NATUROPATHS. 

LICENSES. 

PROFESSIONS. 

A naturopath  not  licensed  as  a physician  or  surgeon  in  this  state,  is  not 
authorized  under  Sec.  336.120(1)  to  practice  optometry  without  a 
certificate  of  registration  from  the  State  Board  of  Optometry. 

10-54 

Dec  14 

Hon.  A.  J.  Bolinger 

WITHDRAWN 

11-54 

Jan  11 

TAX. 

SCHOOLS. 

(1)  There  is  no  specific  time  limitation  as  to  when  the  clerk  of  the 
county  court  may  turn  over  the  supplemental  tax  book  to  the  county 
col  lector  to  collect  taxes  authorized  by  a special  tax  levy  election  (2) 
Taxes  authorized  by  special  tax  levy  election  become  delinquent  on 
January  1st  of  the  year  following  the  levy  (3)  Such  taxes  constitute  a 
lien  on  the  assessable  real  property  in  the  district,  and  (4)  Payment  of 
those  school  taxes  due  at  the  time  of  payment,  does  not  preclude 
collection  from  those  taxpayers  of  the  additional  taxes  due  by  virtue  of 
the  tax  levy  election. 

11-54 

June 

11 

SCHOOLS. 

COUNTY  COURT. 

COUNTRY 

TREASURER. 

School  district  cannot  by  method  provided  for  change  of  boundary 
lines  absorb  another  entire  district;  new  district,  to  be  composed  of 
two  entire  districts,  must  have  within  its  limits  twenty  persons  of 
school  age;  attempted  formation  of  new  district  invalid  so  that  county 
court  has  no  duty  to  assign  number  to  proposed  new  district  and 
county  treasurer  has  no  duty  to  honor  warrants  of  new  districts  or  to 
transfer  funds  of  old  districts  to  proposed  new  district. 

12-54 

Sept  8 

Hon.  Pascal  G.  Bryant 

WITHDRAWN 

12-54 

Oct  18 

Hon.  David  G.  Bryan 

WITHDRAWN 

12-54 

Nov  8 

MOTOR  VEHICLES. 

CRIMES  AND 

PUNISHMENT. 

FORGERY. 

FALSE  AFFIDAVIT. 

False  application  for  certificate  of  ownership  to  a motor  vehicle  a 
forgery,  when.  False  application  also  false  affidavit  under  Section 
557.090,  1949.  Taking  of  false  acknowledgment  by  notary  violation  of 
Section  561.220,  Laws,  1952,  page  420. 

13-54 

Feb  1 

MORTGAGE. 

DEED  OF  TRUST. 

RECORDER  OF  DEEDS. 

A public  official  claiming  a fee  for  performance  of  his  duty  must  put  his 
finger  on  the  statute  authorizing  such  fee;  and  that  no  statute 
authorizes  the  payment  of  a fee  to  a recorder  of  deeds  for  entering  on 

SATISFACTION  OF 

RECORD. 

the  margin  of  the  record  the  satisfaction  of  a mortgage  or  a deed  of 
trust  on  realty. 

13-54 

Feb  5 

LIQUOR  CONTROL 

ACT. 

INTOXICATING  BEER 

LICENSE. 

A person  who,  on  or  since  December  5,  1933,  has  been  convicted  of  a 
violation  of  any  law  applicable  to  the  manufacture  or  sale  of 
intoxicating  liquor,  which  includes  5%  or  intoxicating  beer,  cannot 
legally  be  granted  by  the  supervisor  of  liquor  control  and  license  to  sell 
intoxicating  liquor  or  5%  or  intoxicating  beer;  a person  so  convicted 
prior  to  December  5,  1933,  is  not  debarred  from  securing  such  a 
license  if  he  be  found  to  possess  the  other  necessary  qualifications;  a 
person  convicted  of  the  violation  of  a law  not  related  to  the 
manufacture  or  sale  of  intoxicating  liquor  or  5%  or  intoxicating  beer , is 
not  debarred  from  obtaining  a liquor  license  if  he  possesses  other 
necessary  qualifications. 

13-54 

Mar  2 

Hon.  Leland  C. 

Bussell 

WITHDRAWN 

13-54 

Mar  11 

BOARD  OF 

PROBATION  & 

PAROLE. 

CRIMINAL  LAW. 

PARDONS. 

Grounds  for  recommending  pardons  to  the  Governor  by  the  Board  of 

Probation  and  Parole 

13-54 

Mar  11 

BOARD  OF 

PROBATION  AND 

PAROLE. 

PAROLES. 

PARDON  AND 

PAROLE. 

Board  of  Probation  and  Parole  may,  in  its  discretion,  grant  parole 
without  requiring  personal  interview. 

13-54 

Mar  25 

TAXATION. 

MUNICIPALITIES. 

Personal  property  located  without  the  city  limits  but  belonging  to  a 
resident  of  the  city  is  subject  to  taxation  for  municipal  purposes. 

13-54 

June  8 

ELECTIONS. 

CIVIL  RIGHTS. 

CONVICTS. 

INTERMEDIATE 

REFORMATORY. 

Person  released  from  Intermediate  reformatory  by  Governor's 
commutation  in  1940  may  have  right  to  vote  restored  only  by  pardon; 
may  not  serve  as  juror  until  pardoned,  if  convicted  of  crimes  listed  in 
Sections  557.490,  559.470,  561.340,  or  if  over  twenty  convicted  of 
crimes  listed  in  Section  560.160;  may  not  hold  office  of  honor,  trust,  or 
profit  if  convicted  of  crimes  listed  in  Sections  557.490,  558.130, 

559.470,  561.340  and  564.710;  or  if  over  twenty  years  of  age  and 
convicted  of  one  of  the  crimes  listed  in  Section  560.610,  unless  he 
receives  a pardon. 

13-54 

June 

FIREWORKS. 

County  court  cannot  regulate  or  prohibit  sale  or  use  of  fireworks,  nor 

18 

COUNTY  COURT. 

limit  sale  of  fireworks  to  location  with  permit. 

13-54 

Sept  15 

MAGISTRATES. 

Salaries  of  magistrate,  clerk,  deputy  clerk  and  other  employees  in  court 

COURTS. 

COUNTIES. 

of  "additional  magistrate"  established  pursuant  to  Section  18,  Article  V, 
Constitution  of  Missouri  1945,  to  be  paid  by  county  wherein  located; 
and  fees  derived  from  operation  of  such  court  to  be  retained  by  such 
county  and  used  for  such  purpose. 

13-54 

Oct  5 

TRAFFIC  ORDERS  OF 

JACKSON  COUNTY. 

The  County  Court  of  Jackson  County  has  exceeded  its  authority,  and 
Section  6 of  Article  XII  is  without  foundation  in  statute  or  constitution, 
and  since  the  County  Court  exceeded  its  jurisdiction,  such  provision  is 

null  and  void. 

13-54 

Oct  15 

Hon.  Leland  C. 

Bussell 

WITHDRAWN 

13-54 

Oct  22 

TAXATION  AND 

REVENUE. 

DELINQUENT  TAXES. 

COUNTY  COURTS. 

County  Court  authorized  to  sell  land  purchased  by  county  trustee  at 
delinquent  tax  sale  for  consideration  greater  than  amount  of 
delinquent  taxes. 

13-54 

Nov  5 

COUNTY  COURT. 

In  counties  of  first  class  it  requires  one  public  hearing  before  any 
amendment  to  regulation  or  zoning  order  can  become  effective. 

14-54 

Jan  14 

COUNTY 

COLLECTORS'  FEES. 

TAXATION. 

RAILROAD  TAXATION. 

Taxes  on  bridge,  express  and  public  utility  companies  are  to  be 
included  under  the  provision  of  Section  52.260  RSMo  1949,  for  the 
purpose  of  determining  collectors'  commissions.  Railroad  taxes  are  not 
to  be  included.  Collectors'  may  not  retain  commission  for  collection  of 
railroad  taxes  if  the  maximum  compensation  allowed  them  under 

Section  52.270  RSMo  1949  is  exceeded  by  their  addition. 

14-54 

Jan  20 

FEES  AND  SALARIES. 

MARRIAGE  LICENSES. 

MORTGAGES. 

PUBLIC  OFFICERS. 

RECORDER  OF  DEEDS. 

1.  The  $750.00  increase  in  annual  compensation  for  recorders  of  deeds 
of  third  class  counties  wherein  the  office  of  recorder  of  deeds  and 

circuit  clerk  are  separate,  provided  by  Senate  Bill  No.  42,  67th  General 
Assembly,  shall  be  prorated  for  the  year  1953.  2.  Such  recorders  of 
third  class  counties  are  not  entitled  to  the  fee  provided  by  Section 
59.490,  for  recordation  of  discharges  of  veterans  after  the  effective 

date  of  said  bill.  3.  The  basic  fee  for  issuance  and  recordation  of 
marriage  licenses  is  $1.00.  The  recorder  is  entitled  to  25C  for  each 
affidavit  that  is  reasonably  necessary  in  determining  the  age  of  the 
applicants  if  there  be  reasonable  doubt  that  such  applicants,  or  either 
of  them,  are  under  the  legal  age  for  marriage.  Further,  that  if  one  or 
both  of  the  applicants  are  of  an  age  that  requires  the  consent  of  a 
parent  or  guardian,  the  recorder  is  entitled  to  50C  for  his  certificate 
and  seal  that  such  consent  has  been  given.  4.  Punctuation  marks, 
dollar  signs  and  numerals  are  not  to  be  considered  "words"  in 
computing  recorders'  fees  under  Section  59.310,  V.A.M.S.  5.  The 
recorder  of  deeds  is  not  authorized  to  satisfy  of  record  a chattel 
mortgage  merely  upon  the  presentation  by  the  mortgagor  of  the 
original  note  marked  paid.  Such  satisfaction  of  record  shall  be  in 

accordance  with  Section  443.490. 

15-54 

May  12 

COUNTY  OFFICERS. 

OUSTER. 

The  amount  of  time  which  a county  officer  must  personally  devote  to 
the  duties  of  his  office  in  order  not  to  be  subject  to  ouster  from  his 
office  is  a matter  which  must  be  determined  upon  the  basis  of  the 
particular  facts  and  circumstances  in  each  case. 

15-54 

May  24 

PUBLIC  RECORDS. 

VETERANS. 

STATE  SERVICE 

OFFICER. 

State  Service  Officer  entitled  to  such  public  records  as  he  needs  in 
connection  with  his  official  duties  without  charge.  Copies  of  such 
records  may  be  requested  by  Assistant  State  Service  Officer. 

15-54 

July  28 

ASSESSMENT  OF 

PERSONAL  PROPERTY 

IN  TOWNSHIP 

ORGANIZATION 

COUNTIES. 

In  township  organization  counties  personal  property  should  be 
assessed  and  taxed  in  the  township  where  the  owner  resides,  even 
though  the  property  is  physically  located  in  another  township;  if  the 
property  is  partnership  property  it  should  be  assessed  against  the 
partnership  at  the  place  where  located. 

15-54 

Sept  8 

SHERIFFS. 

PUBLIC  OFFICERS. 

Person  resident  of  fourth  class  county  for  75  days  and  of  the  State  of 
Missouri  for  two  years  immediately  prior  to  appointment  is  eligible  for 
appointment  as  deputy  sheriff  in  such  county. 

15-54 

Dec  1 

STATE  HOSPITALS 

FOR  THE  INSANE. 

PAYMENT  FOR 

CONFINEMENT  OF 

INDIGENT  PATIENTS. 

A county  does  not  have  a lien  on  real  estate  owned  by  the  entirety  by 
inmates  of  such  hospital  for  the  payment  of  expense  of  the 
confinement  of  such  persons  in  State  Hospitals  for  the  Insane. 

16-54 

Apr  26 

HOUSE  BILL  NO.  369. 

TRAILER  CAMPS. 

SALES  TAX. 

House  Bill  No.  369  is  not  a part  of  the  Missouri  Sales  Tax  Law,  and 
therefore  exemptions  to  the  application  of  the  Missouri  Sales  Tax  Law 
do  not  apply  to  House  Bill  No.  369.  Further,  that  trailer  space  rented  by 
educational  institutions  to  its  students  or  affiliated  personnel,  is  not 
subject  to  the  application  of  House  Bill  No.  369,  since  such  space  is  not 
offered  for  rental  to  the  public. 

17-54 

Feb  18 

Hon.  John  R.  Clark 

WITHDRAWN 

18-54 

Apr  30 

BOARD  OF  ELECTION 

COMMISSIONERS. 

(Counties  of  200,000  to  450,000  inhabitants);  Procedure  for  acquisition 
of  (1)  Office  furniture,  equipment  and  supplies,  (2)  Election  supplies, 
equipment  and  services,  and,  (3)  Voting  machines. 

19-54 

Mar  31 

Hon.  Noel  Cox 

WITHDRAWN 

19-54 

Sept  20 

Hon.  Frank  D. 

Connett,  Jr. 

WITHDRAWN 

20-54 

Mar  11 

SANITY  HEARINGS. 

SHERIFF. 

The  prosecuting  attorney  of  a county  may  represent  the  sheriff  of  the 
county  at  a sanity  hearing  in  which  the  sheriff  was  the  informant;  state 
is  an  interested  party  in  a sanity  hearing  because  the  public  at  large 

may  suffer  in  person  or  property  from  the  dangerous  vagaries  of  the 
individual  alleged  to  be  of  unsound  mind,  and  because  such  person  by 
a dissipation  of  his  property  may  become  a charge  upon  the  public 

purse. 

20-54 

Nov  18 

INSANE  PERSONS. 

CONVICTS. 

PAROLE. 

Superintendent  of  the  state  hospital  in  which  an  insane  person  is 
incarcerated  pursuant  to  an  order  of  the  Governor  suspending  his 
sentence  because  of  such  insanity  has  no  power  to  return  him  to  the 
custody  of  the  prison  officials  absent  an  order  to  that  effect  from  the 

Governor. 

21-54 

Jan  11 

Hon.  Bill  Davenport 

WITHDRAWN 

21-54 

Mar  19 

MISSOURI  STATE 

HIGHWAY 

COMMISSION. 

STATE  HIGHWAYS. 

Missouri  State  Highway  Commission  has  sole  discretion  in  the  location 
of  state  highways  and  may  exact  from  political  subdivisions 
contributions  for  the  purchase  of  right-of-way  therefor. 

21-54 

July  8 

COUNTIES. 

PARKS. 

County  court  has  no  authority  to  make  donation  to  city  for  park  use  in 
absence  of  joint  cooperative  agreement. 

21-54 

Dec  21 

SCHOOL  DISTRICTS. 

TAXATION. 

PERSONAL 

PROPERTY. 

Tangible  personal  property  of  an  individual  should  be  assessed  to  the 
benefit  of  the  school  district  wherein  the  owner  of  the  property 
resided,  even  though  such  property  itself  be  located  in  another  school 
district  within  the  same  county. 

22-54 

Mar  12 

SHERIFFS. 

FEES. 

THIRD  CLASS 

COUNTIES. 

The  sheriff  of  a third  class  county  is  not  required  to  make  a verified 
report  to  the  county  court  of  his  fees  received  in  civil  cases. 

22-54 

June 

18 

Hon.  Robert  A. 

Dempster 

WITHDRAWN 

22-54 

July  19 

ELECTIONS. 

VACANCY. 

COUNTY  POLITICAL 

COMMITTEE. 

When  a vacancy  by  reason  of  death  or  withdrawal  in  the  candidates  for 
election  for  township  committeeman  or  committeewoman  occurs  after 
the  last  day  for  filing  for  such  position  and  before  the  day  of  election, 
the  county  political  committee  is  not  authorized  to  fill  such  vacancy. 

24-54 

Jan  11 

Hon.  Michael  J. 

Doherty 

WITHDRAWN 

24-54 

Jan  12 

APPROPRIATIONS. 

Purposes  for  which  appropriation  of  one  million  dollars  made  in  Section 
5.150,  Appropriation  Laws  1953-55  may  be  disbursed. 

24-54 

Feb  1 

CIVIL  DEFENSE. 

A county  may  properly  expend  funds  for  the  salary  and  mileage  of  a 
civil  defense  director;  it  would  be  improper  to  employ  civil  defense 
director  and  have  him  designated  as  a deputy  sheriff  although  he 
performs  none  of  the  civil  or  criminal  functions  of  the  deputy  sheriff. 

24-54 

Mar  25 

Hon.  John  E.  Downs 

WITHDRAWN 

24-54 

Apr  26 

TAXATION. 

CORPORATIONS. 

Corporations  organized  under  Chapter  351,  RSMo  1949,  engaged  in 
operating  telephone  exchanges  subject  to  original  assessment  by 

Missouri  State  Tax  Commission. 

24-54 

May  13 

Hon.  Michael  J. 

Doherty 

WITHDRAWN 

24-54 

May  20 

COUNTY  COURTS. 

SECOND  CLASS 

COUNTIES. 

PURCHASES. 

The  county  court  of  Buchanan  county  may  purchase  directly  from 

Platte  county,  without  asking  for  bids,  an  iron  bridge  to  be  used  as  a 
part  of  the  road  building  program  in  Buchanan  county.  The  county 
court  of  Buchanan  county  may,  without  asking  for  bids,  purchase 
surplus  government  equipment  for  use  in  its  road  building. 

24-54 

June  8 

DOUBLE  JEOPARDY. 

FORMER  JEOPARDY. 

LIQUOR  SUPERVISOR. 

CRIMINAL  LAW. 

A hearing  by  the  supervisor  of  Liquor  Control  to  suspend  or  revoke  a 
liquor  license  does  not  place  the  licensee  in  jeopardy  of  being  deprived 
of  his  life  or  liberty;  within  the  meaning  of  Article  1,  Section  19, 
Constitution  of  Missouri,  1945,  and  Section  556.240  RSMo  1949,  and, 
therefore,  said  hearing  is  not  a bar  to  subsequent  criminal  prosecution 
for  the  same  act  in  violation  of  the  liquor  control  laws. 

24-54 

July  14 

SHERIFFS. 

Sheriff  in  second  class  county  should  charge  ten  cents  per  mile  for 
services  in  criminal  and  civil  proceedings. 

24-54 

Aug  2 

Hon.  John  E.  Downs 

WITHDRAWN 

24-54 

Aug  10 

CITIES. 

CONTRACTS. 

PUBLIC  POLICY. 

WELFARE  BOARD. 

A member  of  the  common  council  of  the  City  of  St.  Joseph  may  accept 
payment  from  the  Social  Welfare  Board  of  Buchanan  County  for 
transportation  of  a patient  to  a hospital  at  the  request  of  said  board. 

24-54 

Aug  18 

BOARD  OF  ELECTION 

COMMISSIONERS. 

ELECTIONS. 

HOLIDAYS. 

VOTERS. 

REGISTRATION. 

Office  of  the  Board  of  Election  Commissioners  for  the  City  of  St.  Louis 
may  be  opened  for  registration  of  voters  on  Sept.  6,  1954,  even 
though  that  day  is  a legal  holiday.  Registrations  for  an  election  to  be 
held  in  the  City  of  St.  Louis  on  Sept.  30,  1954,  must  be  closed  at  5 
o'clock  on  Sept.  6,  1954. 

24-54 

Aug  20 

STATE  PARK  BOARD. 

EMINENT  DOMAIN. 

Missouri  State  Park  Board  authorized  to  condemn  land  in  Adair  County, 

Missouri. 

24-54 

Aug  30 

DEPARTMENT  OF 

CORRECTIONS. 

PUBLIC  BUILDINGS. 

(1)  The  Department  of  Corrections,  with  the  approval  of  the  Board  of 
Public  Buildings,  has  the  authority  to  determine  that  a particular 
building  used  by  such  department  and  which  is  no  longer  useful,  shall 
be  razed.  (2)  Director  of  Department  of  Corrections,  with  approval  of 
the  Governor,  has  authority  to  determine  type  of  buildings  to  be 
erected  for  the  use  of  the  Department  of  Corrections.  (3)  Contracts  for 
the  razing  and  construction  of  buildings  for  Department  of  Corrections 

are  subject  to  the  approval  of  the  Director  of  Public  Buildings. 

24-54 

Oct  22 

ELECTIONS. 

CHALLENGERS. 

WATCHERS. 

POLITICAL  PARTIES. 

Mr.  Paul  W.  Preisler,  candidate  for  Representative  in  Congress  from  the 
Second  Congressional  District  on  the  Nonpartisan  ticket  is  not  entitled 
to  have  challengers  and  watchers  present  at  the  polling  places  within 
said  Congressional  District;  St.  Louis  City  Nonpartisan  Committee  is  not 
entitled  to  have  challengers  and  watchers  present  at  said  polling  places 
in  the  absence  of  a showing  that  said  group  is  a political  party  within 
the  meaning  of  Secs.  120.140  and  120.160,  RSMo  Cum.  Supp.  1953. 

24-54 

Oct  29 

ELECTIONS. 

Prohibition  against  "political  activity"  by  members  of  and  employees  of 
St.  Louis  City  Board  of  Election  Commissioners  is  not  violated  by 
attendance  at  political  meetings  nor  by  voluntary  contributions  to 
political  parties,  provided  that  participation  in  such  activity  is  limited  to 

that  extent. 

24-54 

Nov  10 

Hon.  Michael  J. 

Doherty 

WITHDRAWN 

24-54 

Dec  7 

SHERIFFS. 

CONSTITUTIONAL 

LAW. 

County  sheriffs  receiving  a certificate  of  election  under  Section  57.010, 
RSMo  1949,  must  be  commissioned  by  the  Governor  under  Article  IV, 
Section  5,  Missouri  Constitution  of  1945. 

26-54 

Mar  27 

CRIMINAL  LAW. 

(1)  "Intent"  not  essential  element  in  prosecution  for  violation  of 
statutory  crime  mentioned  (2)  Magistrate  in  county  having  less  than 
70,000  inhabitants  may  assess  penalty  in  excess  of  $500.00  under 
Section  304.240,  RSMo  1953,  Cumulative  Supplement. 

27-54 

Jan  15 

ADJUTANT 

GENERAL'S  OFFICE. 

Title  to  the  above-described  tract,  located  in  the  City  of  Marshall, 

Saline  County,  Missouri,  as  described  in  a corporation  warranty  deed 
dated  December  4,  1953,  is  adequate,  subject  to  no  encumbrances, 
and  vests  in  the  State  of  Missouri,  under  local  laws  and  ordinances,  to 
the  use  for  which  the  facility  is  intended,  as  of  1:00  p.m.,  December 

10,  1953,  subject  to  obtaining  a certificate  from  the  Clerk  of  the  U.  S. 
District  Court  wherein  the  said  land  is  located,  showing  no  pending 
suits,  judgments,  or  other  liens  affecting  the  above  described  land. 

27-54 

Jan  15 

ADJUTANT 

GENERAL'S  OFFICE. 

The  title  to  the  real  estate  located  in  the  city  of  Cape  Girardeau, 
Missouri,  as  described  in  a warranty  deed  from  the  city  of  Cape 
Girardeau  to  the  State  of  Missouri,  dated  November  24,  1952,  is 
adequate,  subject  to  no  encumbrances  and  vests  in  the  State  of 

Missouri,  under  local  laws  and  ordinances,  to  the  use  for  which  the 
facility  is  intended,  as  of  8:00  a.m.  November  25,  1953,  subject  to  a 

certificate  from  the  Clerk  of  the  United  States  District  Court  wherein 

said  land  is  located,  showing  no  pending  suits,  proceedings,  judgments 
or  other  liens  affecting  the  above  described  land. 

27-54 

May  24 

COUNTY  ROADS. 

A road  which  has  been  in  continuous  use  for  over  forty  years  and  upon 

PRESCRIPTION. 

which  public  money  and  labor  have  been  spent  in  such  amount  as  to 
keep  the  road  passable,  is  a legally  established  public  road  although  it 
was  not  established  by  order  of  the  county  court.  Such  a road  is 
confined  to  that  portion  actually  used  as  a road  bed. 

27-54 

Oct  22 

LOTTERY. 

An  operation  whereby  an  automobile  dealer  gives  a prize  to  the  person 
who  supplies  the  largest  number  of  prospective  purchasers  who 
actually  purchase  an  automobile  does  not  contain  the  element  of 
chance  and  is  therefore  not  a lottery. 

31-54 

Feb  5 

RECORDERS. 

THIRD  CLASS 

COUNTIES. 

If  the  recorder  of  a third  class  county  does  not  earn  the  sum  of 
$4,000.00  in  fees  in  1953,  he  is  not  entitled  to  the  total  sum,  or  to  any 
portion  of  the  sum,  of  $750.00,  provided  in  Section  59.250  S.  B.  42  of 
the  67th  General  Assembly. 

31-54 

Mar  19 

INHERITANCE  TAX. 

Method  of  computing  Missouri  Inheritance  Tax  on  trust  estates. 

31-54 

Apr  26 

COUNTY  DEPOSITARY. 

COUNTY  FUNDS. 

Accounts  maintained  by  the  county  treasurer  and  ex-officio  collector  in 
a different  capacity  and  right  are  insured  up  to  $10,000  by  the  FDIC; 
county  court  should  select  new  depositary  where  depositary  fails  to 
qualify;  selection  not  necessarily  limited  to  banks  within  this  state. 

31-54 

June 

OLD  AGE 

The  ownership  of  saleable  real  estate  whose  value  is  in  excess  of  $500, 

23 

ASSISTANCE. 

SOCIAL  SECURITY 

COMMISSION. 

which  real  estate  is  not  lived  on  by  the  owner,  constitutes  an  available 
resource  as  that  word  is  used  in  paragraph  5 of  Section  208.010  RSMo 
Cumulative  supplement  1953,  and  would  render  its  owner  ineligible  for 
old  age  assistance. 

31-54 

July  21 

CRIMINAL  LAW. 

Nine  questions  regarding  criminal  procedure. 

31-54 

Oct  15 

Hon.  W.  C.  Frank 

WITHDRAWN 

32-54 

May  28 

CONSERVATION 

COMMISSION. 

WILDLIFE. 

Conservation  commission  is  authorized  to  require  permit  from  dealers 
selling  fish  lawfully  acquired  in  foreign  state. 

32-54 

Sept  8 

Hon.  Edward  W. 

Garnholz 

WITHDRAWN 

32-54 

Dec  31 

INSURANCE. 

BROKERS. 

Sec.  379.350  RSMo  1949  prohibiting  rebating  is  applicable  to  insurance 
brokers  licensed  under  Sec.  375.270  RSMo  1949,  and  penalty 
provisions  of  Sec.  379.410  RSMo  1949  are  applicable. 

33-54 

Mar  17 

BANKS. 

TRUST  COMPANIES. 

SAFE  DEPOSIT 

COMPANIES. 

WAIVERS. 

INHERITANCE  TAXES. 

Bank  or  other  institution  having  deposits  or  other  assets  in  joint  names 
of  deceased  person  and  another  must  give  ten  day's  notice  of  intention 
to  transfer;  transfer  must  have  consent  of  Director  of  Revenue  and 
Attorney  General  unless  institution  retains  amount  for  taxes.  Same  rule 
applies  to  contents  of  safety  deposit  boxes;  not  applicable  when  estate 
not  subject  to  inheritance  taxes. 

33-54 

Apr  7 

HOSPITALS. 

COUNTY  HOSPITALS. 

SOCIAL  SECURITY. 

Employer's  contribution  for  county  hospital  employees  for  social 
security  paid  out  of  hospital  tax  money,  or  5%  of  general  revenue 
appropriated  for  hospital  purposes  by  county  court. 

34-54 

Jan  21 

STATUTORY 

CONSTRUCTION. 

RULE  29.01, 

SUPREME  COURT 

RULES  OF  CRIMINAL 

PROCEDURE. 

SECTION  485.120 

LAWS  OF  1951. 

Fee  of  official  court  reporter  of  circuit  court  for  transcripts  made  by 
him  from  notes  taken  of  court  proceedings  had  under  provisions  of 

Rule  29.01,  Supreme  Court  Rules  of  Criminal  Procedure,  cannot  be 
taxed  as  costs  of  the  case.  Only  in  those  circuit  court  cases  which  are 
contested,  and  those  in  which  the  testimony  is  to  be  preserved  shall 
the  circuit  clerk  tax  the  $5.00  fee  prescribed  by  Section  185.120  RSMo. 
1949,  as  costs  of  the  case.  When  collected,  the  clerk  shall  pay  said  fee 
into  the  county  or  city  treasury. 

34-54 

Mar  16 

SAVINGS  AND  LOAN 

ASSOCIATION. 

Construction  of  Section  369.360  MoRS  Cum.  Supp.  1953,  with  respect 
to  making  loans  in  three  specific  instances. 

34-54 

Oct  29 

SAVINGS  AND  LOAN 

SUPERVISION. 

Savings  and  loan  associations  cannot  invest  their  funds  in  such  first 
mortgage  building  bonds  to  be  used  in  constructing  a building  in 
Jefferson  City,  Missouri. 

35-54 

Jan  11 

ELECTIONS. 

COUNTY  COURTS. 

County  court  of  Greene  County  has  exclusive  jurisdiction  to  establish 
boundaries  of  election  precincts  for  general,  primary  and  special 

elections. 

35-54 

Jan  11 

STATE  PARK  BOARD. 

The  State  Auditor  is  the  only  one  authorized  to  prescribe  the  system  of 
bookkeeping  and  accountancy  for  State  Park  Board.  The  State  Park 

Board  has  no  authority  to  contract  with  a firm  of  accountants  to  make 
an  audit  of  the  state  parks. 

35-54 

Apr  19 

APPOINTMENT  OF 

ATTORNEY. 

PRELIMINARY 

HEARING. 

There  is  no  obligation  upon  the  part  of  a magistrate  to  appoint  an 
attorney  on  behalf  of  an  indigent  defendant  for  a preliminary  hearing 
on  a felony  charge. 

35-54 

May  14 

STATE  PARKS. 

No  law  exists  to  prohibit  the  sale  of  merchandise  with  the  name  of  a 
state  park  inscribed  thereon. 

35-54 

May  20 

ITINERANT  VENDORS. 

AUCTIONEERS. 

An  itinerant  vendor  within  the  meaning  of  Section  150.380  et  seq.  who 
is  selling  his  wares  at  public  auction  and  is  actually  crying  the  sale  must 
be  licensed  both  as  itinerant  vendor  and  as  a public  auctioneer. 

35-54 

June  3 

STATE  PARK  BOARD. 

State  Park  Board  does  not  have  power  to  transfer  State  Park  to 

Missouri  Conservation  Commission. 

35-54 

July  16 

COUNTY  TREASURER. 

COUNTY  FUNDS. 

CANDIDATE'S  FILING 

FEE. 

(1)  County  treasurer  should  not  commingle  public  and  personal  funds  in 
same  bank  account  (2)  payment  of  candidate's  filing  fee  by  check 
drawn  on  county  depositary  is  valid. 

35-54 

July  29 

ASSESSORS. 

Real  estate  and  tangible  personal  property  assessed  to  one  person  to 
be  reported  to  the  Department  of  Revenue  in  separate  entries. 

35-54 

Sept  22 

FEMALE  EMPLOYEES. 

Section  290.040,  RSMo  1949,  is  applicable  to  female  employees 
working  in  what  is  in  fact  either  a "restaurant,"  "laundry"  or  "snack 
shop." 

35-54 

Oct  15 

Hon.  Douglas  W. 

Greene 

WITHDRAWN 

35-54 

Nov  19 

CHILDREN. 

COURTS. 

CONTEMPT. 

NEGLECTED 

CHILDREN. 

SHERIFFS. 

Circuit  Courts  in  counties  of  3rd  and  4th  classes,  said  counties  having 
populations  of  less  than  50,000,  have  the  power  to  make  orders 
touching  upon  the  custody  of  neglected  children,  and  the  power  to 
direct  the  sheriff  to  take  physical  custody  of  such  children  for  the 
purpose  of  carrying  out  such  orders  of  the  court;  and  the  sheriff  or  any 
other  person  willfully  or  knowingly  disobeying  such  an  order  may  be 
found  to  be  in  contempt  of  the  court. 

37-54 

Feb  15 

DEPARTMENT  OF 

CORRECTIONS. 

PENAL  INSTITUTIONS. 

PERSONNEL 

OFFICERS. 

PUBLIC  OFFICERS. 

Department  of  Corrections  of  the  State  of  Missouri  may,  within  its 
discretion,  establish  a bureau  of  personnel  pursuant  to  Section 

216.050,  RSMo  1949,  and  said  department  may,  within  the  limits  of  its 
appropriation  for  such  purposes,  employ  such  personnel  as  it  considers 
necessary  to  discharge  the  functions  of  that  bureau.  It  is  within  the 
discretion  of  the  Department  of  Corrections  whether  to  appoint  a 
person  to  supervise  said  personnel  bureau. 

37-54 

Mar  12 

OFFICERS. 

Offices  of  mayor  of  fourth  class  city  and  county  clerk  of  third  class 
county  are  not  incompatible  and  both  may  be  held  by  same  person  at 

same  time. 

37-54 

June  4 

ELECTIONS. 

One  who  filed  declaration  of  candidacy  for  nomination  of  state 
representative  within  time  and  manner  prescribed  by  Section  120.340 
RSMo  1949,  but  at  time  failed  to  present  receipt  or  other  evidence  that 
fee  required  by  Section  120.350  RSMo  1949  was  previously  paid  to 
treasurer  of  county  central  committee  of  party  upon  whose  ticket 
candidate  is  running,  but  on  same  day,  subsequent  to  filing  of 
declaration,  fee  is  paid  and  no  receipt  obtained  therefor,  candidate  has 
substantially  complied  with  Sections  120.340  and  120.350  RSMo  1949, 
and  his  name  must  be  printed  upon  official  ballot. 

37-54 

June 

25 

Hon.  Lane  Harlan 

WITHDRAWN 

37-54 

Dec  14 

CHIROPODY. 

REVOCATION  OF 

LICENSE. 

Advertising  by  a person  licensed  to  practice  chiropody,  in  violation  of 
the  code  of  professional  ethics  promulgated  by  the  state  board  of 
chiropody,  is  not  sufficient  basis  for  the  revocation  of  the  license. 

37-54 

Dec  17 

COUNTIES. 

St.  Clair  County  will  become  a third  class  county  as  of  the  beginning  of 

CLASSIFICATION  OF 

COUNTIES. 

the  county  fiscal  year  January  1,  1957. 

37-54 

Dec  31 

CONSTITUTIONAL 

LAW. 

CHIROPODISTS. 

LICENSES. 

PROFESSIONS. 

A statute  declaring  that  the  violation  by  a chiropodist  of  the  Code  of 
Ethics  of  the  Missouri  Association  of  Chiropodists  or  the  National 
Association  of  Chiropodists  would  constitute  a ground  for  revocation  or 
suspension  of  the  violator's  license  to  practice  chiropody  in  Missouri 
would  be  unconstitutional,  and  thus  void. 

38-54 

Jan  11 

CIRCUIT  COURT. 

COUNTY  COURT. 

JURISDICTION. 

The  County  Court  of  Dallas  County  may,  by  proper  order,  designate 
some  other  building  within  the  seat  of  justice  of  Dallas  County  as  the 
place  to  hold  circuit  court,  and  that  prior  to  holding  court  at  such  new 
place  the  sheriff  should  make  proclamation  of  the  new  place  of  holding 

court. 

38-54 

July  16 

Hon.  Ellsworth 

Haymes 

WITHDRAWN 

39-54 

Mar  31 

Hon.  Rex  A.  Henson 

WITHDRAWN 

39-54 

Apr  26 

COUNTY  COURTS. 

No  authority  to  hold  persons  writing  libelous  articles  in  newspapers 
concerning  the  county  court  and  its  members,  in  contempt  of  court. 

39-54 

June 

17 

PROSECUTING 

ATTORNEYS  OF  THIRD 

CLASS  COUNTIES. 

REPRESENTING 

PERSONAL  CLIENT. 

A prosecuting  attorney  of  a third  class  county  may  represent  a 
defendant  in  condemnation  proceedings  by  a city  of  the  third  class. 

39-54 

July  27 

Hon.  George  Henry 

WITHDRAWN 

39-54 

Sept  13 

SCHOOL  BOARDS. 

STATUTE  OF 

LIMITATIONS. 

School  boards  do  not  have  discretion  to  waive  the  defense  of  the 

statute  of  limitations. 

39-54 

Sept  30 

SCHOOLS. 

BONDS. 

Failure  of  board  of  directors  of  a consolidated  school  district  to  act 

upon  a petition  to  dissolve  the  district  does  not  invalidate  their 
subsequent  official  actions,  including  the  calling  and  holding  of  an 
election  for  a bond  issue.  When  notices  calling  for  a bond  election 
state  that  the  purpose  of  the  election  is  to  obtain  a loan  to  erect  a 
school  building  at  a particular  place,  that  it  is  necessary  that  upon  an 
affirmative  vote  the  building  be  located  at  the  place  indicated  in  the 

notice. 

40-54 

Jan  14 

COUNTY  HEALTH 

CENTER. 

STATE  TAX 

COMMISSION. 

TAXATION. 

State  Tax  Commission  will  assess  the  distributable  property  of  public 
utilities  and  apportion  to  each  county  its  share  thereof.  This 
assessment  is  the  assessment  upon  which  a tax  levy  upon  said 
property,  for  support  of  a county  health  center  must  be  based. 

40-54 

May  10 

TAXATION  AND 

REVENUE. 

CEMETERIES. 

Real  property  owned  by  nonprofit  cemetery  association  subject  to 
taxation  until  dedicated  to  purposes  of  organization. 

40-54 

July  15 

PLANNING  AND 

ZONING. 

CLASS  THREE 

COUNTIES. 

MEMBERSHIP. 

A resident  of  Farley,  Missouri,  an  incorporated  town,  is  disqualified  to 
act  as  a member  or  to  perform  service  on  the  Platte  County  Zoning 

Commission. 

40-54 

Oct  5 

COUNTY  COURT. 

ZONING 

COMMISSION. 

PUBLIC  HEARINGS. 

Chapter  64,  RSMo  1953  Cumulative  Supplement  requires  a public 
hearing  to  be  held  in  each  township  to  be  affected  by  any  amendment 
to  any  zoning  order,  regulation  etc.,  thereunder. 

41-54 

July  8 

Hon.  J.  W.  Hobbs, 
Secretary 

WITHDRAWN 

41-54 

July  14 

COUNTY 

TREASURERS. 

SCHOOL  DISTRICTS. 

BOARD  OF 

EDUCATION. 

SCHOOL  MONEY. 

(1)  A school  board  is  under  an  obligation  to  certify  a levy  within  the 
limits  of  its  authority  to  discharge  the  district's  obligations  or  bonds 
issued  by  the  school  district.  (2)  The  board  of  education  of  a school 
district  may  not  issue  a warrant  if  there  be  insufficient  money  in  the 
proper  fund  for  the  payment  of  said  warrant  unless  it  can  be 
reasonably  anticipated  that  there  will  be  sufficient  income  during  that 
school  year  to  pay  the  warrant.  (3)  It  is  not  permissible  for  the  county 
treasurer  to  pay  warrants  drawn  upon  the  sinking  fund  and  interest 
fund  from  the  moneys  collected  and  placed  in  the  incidental  fund. 

41-54 

July  19 

OFFICERS. 

STATE  AUDITOR'S 

DUTY  IN  APPROVING 

DEPOSITARIES  FOR 

STATE  FUNDS. 

State  Auditor's  duty  in  giving  approval  of  depositaries  for  state  funds, 
selected  by  State  Treasurer  under  Sec.  30.240,  RSMo  1949,  requires 
previous  personal  investigation  or  facts,  exercise  of  judgment  and 
discretion,  and  cannot  be  delegated  to  Auditor's  chief  clerk.  After 
Auditor  has  investigated  facts,  exercised  personal  discretion  and 
judgment,  he  may  delegate  duty  of  affixing  his  signature  to  written 
instrument  evidencing  his  approval,  to  chief  clerk. 

41-54 

Aug  11 

REAL  ESTATE 

COMMISSION. 

EXAMINATIONS. 

Missouri  Real  Estate  Commission  may  designate  suitable  persons  to 
distribute  examination  papers  and  supervise  the  taking  of  written 
examinations  by  applicants  for  real  estate  salesman  license;  said 
examination  having  been  prepared,  and  to  be  graded,  by  the  said 

Commission. 

42-54 

Apr  14 

CRIMINAL  LAW. 

MAGISTRATE 

COURTS. 

Form  of  recognizance  of  defendant  for  appearance  at  trial. 

42-54 

Aug  20 

ELECTIONS. 

CLAY  COUNTY  BOARD 

A circuit  court  may  not  order  a board  of  election  commissioners  to 
register  or  reinstate  an  elector,  unless  said  appeal  to  the  circuit  court  is 

OF  ELECTION 

COMMISSIONERS. 

taken  within  two  days  after  the  elector  has  been  denied  registration  or 
his  name  has  been  stricken  from  the  register  by  said  board,  but  no 
time  is  fixed  within  which  the  circuit  court  is  required  to  make  its  order 
to  the  board;  no  provision  is  made  by  law  whereby  a tie  vote  by  the 
members  of  the  election  board  may  be  decided.  In  the  case  of  a 
canvass  of  voters  by  mail  the  return  of  the  postal  card  sent  out  may  be 
made  in  any  manner  which  the  elector  sees  fit  to  employ,  including  the 
return  of  the  card  to  the  board  by  a candidate  in  a pending  election. 

42-54 

Dec  16 

CLASSIFICATION  OF 

COUNTIES. 

COUNTIES. 

Fourth  class  county  which  had  an  assessed  valuation  in  excess  of  ten 
million  dollars  for  each  of  the  years  1949,  1950,  1951,  1952  and  1953 
becomes  a third  class  county  at  the  beginning  of  the  fiscal  year  January 
1,  1955. 

42-54 

Dec  20 

Hon.  John  Hosmer 

WITHDRAWN 

43-54 

Mar  26 

PUBLIC  ROADS. 

COUNTY  COURT. 

ADMINISTRATIVE 

LAW. 

APPEALS. 

In  proceeding  before  county  court  on  petition  to  establish  or  vacate 
public  road,  county  court  required  to  cause  stenographic  record  to  be 
made  of  proceeding  only  on  request  and  at  expense  of  petitioner  or 
remonstrater.  Appeal  from  decisions  of  county  court  and  scope  of 
review  governed  by  Sec.  22,  Art.  V,  Const.  Mo.  1945. 

43-54 

Apr  7 

TAX  LEVY. 

COUNTY 

SUPERINTENDENT. 

SCHOOL  DISTRICTS. 

A county  superintendent  of  schools  cannot  be  compelled  to  submit 
more  than  one  budget  estimate  to  school  districts  within  his 
jurisdiction,  but  can  amend  the  budget;  that  no  such  authority  is  vested 
in  the  county  board  of  education. 

43-54 

Oct  7 

VOTING. 

BALLOTS. 

In  voting  upon  two  separate  propositions  regarding  the  restraint  of 
animals  over  two  different  areas  which  are  not  identical,  separate 

ballots  should  be  used. 

43-54 

Nov  11 

STOCK  LAW. 

ELECTIONS. 

Proposition  to  invoke  stock  law  by  two  or  more  townships,  under 

Section  270.130  RSMo  1949,  submitted  at  general  election,  requires 
vote  of  majority  of  voters  in  townships  who  vote  at  such  general 
election  to  effect  adoption.  Mere  majority  of  voters  voting  on  the 
proposition  is  insufficient. 

45-54 

Jan  14 

FEDERAL  OLD 

SOLDIERS'  HOME. 

Board  of  Trustees  of  Federal  Old  Soldiers'  Home  at  St.  James,  Missouri, 
is  not  authorized  under  Section  212.130,  RSMo.  1949,  to  require  a 
pensioned  resident-member  of  the  Home  to  pay  out  his  or  her  pension 
into  the  Federal  Soldiers'  Home  during  the  time  of  their  membership  in 

the  Home. 

45-54 

May  20 

Hon.  0.  R.  Jacoby 

WITHDRAWN 

45-54 

Sept  14 

COUNTY  BOARD  OF 

EQUALIZATION. 

PROSECUTING 

When  a writ  of  certiorari  is  issued  against  a county  board  of 
equalization,  it  is  part  of  the  official  duty  of  the  prosecuting  attorney  of 
the  county  to  represent  the  board  in  all  subsequent  legal  proceedings 

ATTORNEY. 

relative  to  the  issuance  of  the  writ. 

45-54 

Nov  8 

SCHOOLS. 

LEVY  OF  TAX  RATE. 

The  school  board  of  a school  district  has  no  authority  to  call  a special 
election  to  vote  on  fixing  a rate  of  taxation  in  said  district  which  is  not 
provided  for  by  statute. 

46-54 

Apr  19 

ELECTIONS. 

Coleman  R.  Smith  not  a qualified  voter  of  State  of  Missouri  for  two 
years  prior  to  February  16,  1954,  due  to  previous  conviction  of  a felony 
and  without  having  subsequently  obtained  "full  pardon"  as  such  term  is 
used  in  Section  111.060,  RSMo  1949. 

46-54 

Apr  29 

Hon.  Olin  B.  Johnson 

WITHDRAWN 

46-54 

Sept  22 

COUNTY  COURT. 

INTOXICATING 

LIQUOR. 

LIQUOR 

DEPARTMENT. 

County  court  authorized  to  charge  a license  fee  to  holder  of  a set-up 
license  where  intoxicating  beverages  are  consumed  on  premises 
covered  by  said  license. 

48-54 

Nov  22 

OLD  AGE 

ASSISTANCE. 

DIVISION  OF 

WELFARE. 

Determination  of  State  Division  of  Welfare  that  an  applicant  for  old  age 
assistance  is  legally  ineligible,  if  based  upon  evidence  applicant  was 
owner  of  insurance  policy  having  cash  surrendervalue  of  $600,  being  in 
excess  of  maximum  allowed  by  Subsection  5,  Sec.  208.010,  Laws  of 

1953,  p.  644,  and  Rule  14  of  Division  of  Welfare  is  in  accord  with 
statute  and  rule  and  is  proper. 

48-54 

Dec  14 

INTOXICATING 

LIQUOR. 

LICENSE. 

A person  may  not  manufacture  intoxicating  liquor  for  personal  use  in 
his  home  without  obtaining  the  license  and  paying  the  fees  required  by 
Sections  311.180  or  311.190,  RSMo  1949. 

49-54 

July  14 

CHILDREN. 

MISSOURI  STATE 

HOSPITAL. 

Illegitimate  child  born  to  inmate  of  Missouri  State  Hospital  is  resident 
of  county  from  which  mother  was  committed. 

50-54 

Sept  10 

ELECTIONS. 

ABSENTEE  BALLOTS. 

WHERE  NOTARIZED. 

Affidavits  to  absentee  ballots  may  be  taken  by  Notaries  Public  in  the 
county  for  which  the  Notary  is  appointed  and  adjoining  counties  by  the 
terms  of  Sec.  486.010,  V.A.M.S.  1949,  and  are  not  confined  to  the 
office  of  a Notary  taking  such  affidavits.  A Notary  Public  cannot  take  his 

or  her  own  affidavit  to  an  absentee  ballot  if  he  or  she  is  the  absent 

voter. 

51-54 

Jan  11 

COUNTY  BUDGET. 

ROAD  AND  BRIDGE. 

POOR  PERSONS. 

1.  Surplus  money  received  by  a county  treasurer  from  farmer 
donations  under  the  County  Aid  Road  Fund  Act  may  not  be  placed  in 
the  road  and  bridge  fund  of  the  county  but  should  be  distributed  to 
farmer  contributors  in  proportions  of  the  amount  donated. 

2.  County  court  may  in  its  discretion  under  conditions  herein  stated 
provide  mild  entertainment  for  poor  persons  at  county  poor  farm. 

3.  County  court  may  transfer  fund  from  Class  1,  2 and  4 into  Class  5 

prior  to  the  end  of  the  year  under  certain  conditions. 

51-54 

Nov  23 

MOTOR  VEHICLES. 

LICENSE  FEES. 

A person  who  is  not  a farmer  may  use  a "local  commercial  motor 
vehicle"  within  the  meaning  of  Section  301.010,  et  seq.,  to  haul  freight 
for  hire  so  long  as  such  activities  are  confined  to  a municipality  and  an 
area  extending  not  more  than  twenty-five  miles  therefrom. 

52-54 

Jan  18 

INSURANCE. 

Articles  of  Incorporation  of  The  National  Bellas  Hess  Life  Insurance 
Company. 

52-54 

Jan  18 

INSURANCE. 

Articles  of  Incorporation  of  New  Empire  Insurance  Company. 

52-54 

Mar  15 

INSURANCE. 

Section  376.360,  RSMo  1949,  relative  to  annual  distribution  of 
dividends  on  participating  policies,  applies  to  foreign  life  insurance 
companies  licensed  in  Missouri. 

52-54 

Mar  24 

INSURANCE. 

Articles  of  Incorporation  of  American  Transportation  Insurance 

Company. 

52-54 

June  8 

INSURANCE. 

Certificate  No.  63955  of  The  W.  H.  Irby  Burial  Association  constitutes 
an  insurance  contract,  and  offering  of  the  same  in  the  state  of  Missouri 
without  meeting  the  requirements  of  the  Missouri  Insurance  Code  is 
an  offense  under  Section  375.310,  RSMo  1949. 

52-54 

June 

17 

INSURANCE. 

TAXATION. 

Premium  tax  provided  for  in  Section  148.340  RSMo  1949  is  to  be  levied 
against  foreign  fraternal  benefit  societies  which  have  reincorporated  as 
legal  reserve,  level  premium  life  insurance  companies,  only  to  the 
extent  that  the  contracts  remaining  in  force,  or  issued  by  such 
reincorporated  companies,  are  devoid  of  assessment  liability. 

52-54 

June 

24 

INSURANCE. 

Articles  of  Incorporation  of  Protective  Casualty  Insurance  Company. 

52-54 

June 

25 

BOOKKEEPING 

SERVICE. 

PUBLIC 

ACCOUNTANCY. 

ACCOUNTANCY. 

The  preparation  of  a financial  statement  does  not  constitute  the 
practice  of  public  accountancy  within  the  meaning  of  Section  326.010, 
RSMo  1949,  so  long  as  the  statement  is  not  represented  as  having 
been  prepared  by  a public  accountant. 

52-54 

July  9 

INSURANCE. 

Amendment  of  Articles  of  Incorporation  of  American  Automobile 
Insurance  Company. 

52-54 

July  9 

INSURANCE. 

Amendment  to  Articles  of  Incorporation  of  Missouri  National  Life 
Insurance  Company. 

52-54 

July  15 

INSURANCE. 

Articles  of  Incorporation  of  The  Protective  Life  Insurance  Company. 

52-54 

July  16 

INSURANCE. 

Articles  of  Incorporation  of  Hospital  and  Medical  Insurance  Company. 

52-54 

July  21 

INSURANCE. 

TV  Picture  Tube  Guaranty  No.  5001,  not  a contract  of  indemnity 
insurance  so  long  as  sold  by  seller  or  one  servicing  tubes  guaranteed, 

but  if  TV  Picture  Tube  Guaranty  Co.  does  not  service  or  sell  tubes 
guaranteed,  such  company  must  be  licensed  as  an  insurance  carrier. 

52-54 

Aug  9 

INSURANCE. 

Current  agreement  forms,  Nos.  9,  12  and  111  issued  by  United 
Development  Co.,  Inc.,  a Missouri  corporation,  and  Mount  Lebanon 
Cemetery,  effect  a contact  of  insurance  and  may  not  be  negotiated 
unless  said  corporation  and  association  are  licensed  to  conduct  an 

insurance  business  in  Missouri. 

52-54 

Sept  15 

INSURANCE. 

Contract  of  Floral  Hills  Memorial  Chapels,  Inc.  with  Oliver  F.  Gregg, 
dated  June  10,  1953,  not  an  insurance  contract.  Persons  negotiating 
such  contracts  not  required  to  be  licensed  by  superintendent  of 

division  of  Insurance. 

53-54 

June 

23 

PUBLIC  ROADS. 

A public  road  which  has  not  been  used  by  the  public  for  a period  of 
five  years  continuously  becomes  abandoned  and  ceases  to  have  a legal 

existence. 

54-54 

Oct  8 

BANKS. 

LOAN  LIMITS. 

In  a situation  where  two  or  more  persons  are  partners  in  an  enterprise, 
and  carry  a partnership  account  in  a bank,  but  borrow  no  money  in  the 
partnership  name,  the  individual  borrowing  of  any  of  the  partners  is 
not  to  be  taken  into  consideration  in  determining  the  loan  limit  from 
the  bank  of  any  other  partner  or  partners. 

56-54 

Mar  11 

TAXATION  AND 

REVENUE. 

Tangible  personal  property  of  Missouri  corporations  to  be  assessed  in 
county  or  counties  where  situated  on  the  first  day  of  January  of  each 
calendar  year. 

56-54 

June 

17 

ELECTIONS. 

PRIMARY  ELECTIONS. 

VOTERS. 

A person  voting  in  a primary  election  morally  obligates  himself  to 
support  the  nominee  of  the  primary  in  which  he  participates.  However, 
this  obligation  cannot  be  enforced  by  any  court  of  law. 

56-54 

June 

17 

CRIMINAL  LAW. 

HIGHWAYS. 

A person  who  knowingly  obstructs  a public  highway  by  parking  a trailer, 
housing  a business  enterprise,  upon  the  right  of  way  is  subject  to 
prosecution  under  Section  229.150,  RSMo  1949. 

57-54 

Jan  28 

RECORDER  OF  DEEDS. 

DEPUTY. 

PUBLIC  RECORDS. 

Deputy  recorder  has  no  authority  to  record  instruments  after  the  death 
of  the  officeholder  by  whom  he  was  appointed;  such  attempted 
recordation  may  not  be  given  legal  effect  by  a subsequent  ratification 
of  person  appointed  to  fill  the  vacancy. 

57-54 

June 

14 

TAXATION. 

COUNTIES. 

County  not  liable  for  Federal  Withholding  Tax  if  withheld  tax  is  not  paid 
to  county. 

57-54 

Dec  31 

JUVENILE  COURTS. 

Circuit  clerk  to  perform  clerical  work  arising  in  cases  heard  by  juvenile 

court. 

58-54 

Feb  16 

CONSTABLES. 

ST.  LOUIS  COUNTY. 

No  authority  exists  for  the  election  or  the  appointment  of  more  than 
four  constables  in  St.  Louis  County,  regardless  of  the  fact  of  the 

creation  of  five  magistrate  districts  in  St.  Louis  County. 

58-54 

Apr  26 

CIVIL  DEFENSE. 

Funds  of  the  City  of  St.  Louis  deposited  with  the  State  Treasurer  as 
trustee  to  be  applied  on  a particular  project  application  on  civil  defense 
and  remaining  unexpended  on  June  30,  1954,  should  be  disbursed  as 
directed  by  the  proper  authorized  official  of  the  City  of  St.  Louis. 

59-54 

Jan  28 

UNIVERSITY  OF 

MISSOURI. 

APPROPRIATIONS. 

MEDICAL  SCHOOL  AT 

MISSOURI 

UNIVERSITY. 

BOARD  OF 

CURATORS. 

Funds  appropriated  under  Section  7.031,  Laws  of  1953,  may  be  used  to 
enlarge  and  improve  existing  power  and  heating  plant  owned  and 
operated  by  and  serving  the  University  of  Missouri  in  order  to  serve 
heat  and  power  needs  of  the  new  Missouri  University  four-year 
medical  and  surgical  school. 

59-54 

Mar  1 

CRIMINAL  PROCESS. 

CUSTODY. 

A person  arrested  without  warrant  may  not  be  held  beyond  the  twenty 
hour  period  unless  charges  are  preferred  against  him  by  a person 
competent  to  testify  against  the  accused,  and  a warrant  issued.  When 
such  twenty  hour  period  expires  on  Sunday,  a magistrate  may  entertain 
charges  filed  by  a person  competent  to  testify  against  the  accused,  and 

issue  such  warrant. 

59-54 

Apr  30 

WATER  COURSE. 

IRRIGATION. 

A riparian  owner  of  land  abutting  on  a natural  or  artificial  water  course 
may  take  water  therefrom  for  purposes  of  irrigation,  and  in  such 
quantity  as  will  not  unnaturally,  sensibly  or  materially  affect  the  flow  of 

the  stream. 

59-54 

June  8 

CRIMINAL 

PROCEDURE. 

PRESENCE  OF 

DEFENDANT. 

Magistrate  or  circuit  court  may  receive  plea  of,  try,  or  pronounce 
sentence  upon  defendant  in  misdemeanor  cases  in  absence  of  such 
defendant  with  consent  of  such  court,  and  the  prosecuting  attorney. 

60-54 

May  20 

CANCER  HOSPITAL. 

COUNTY  COURT. 

The  certification  by  a county  court  of  a patient  to  the  State  Cancer 
Hospital  continues  until  the  patient  is  cured,  is  no  longer  in  need  of 
treatment  by  the  hospital,  or  otherwise  discharged,  pursuant  to  Section 
200.090  RSMo  1949.  If,  however,  during  the  course  of  the  disease,  the 
patient  moves  his  residence  from  one  county  to  another,  such  removal 
extinguishes  the  obligation  of  the  original  certifying  county,  and 
certification  by  the  new  county  of  residence  should  be  obtained.  If  a 
patient,  having  been  discharged,  removes  his  residence  to  a county 
other  than  the  county  originally  certifying  him  for  treatment,  said 
patient  may  not  again  be  admitted  for  treatment  until  properly 
certified  by  his  new  county  of  residence. 

62-54 

Jan  11 

PROSECUTING 

ATTORNEY. 

Prosecuting  Attorney  may  recommend  compromise  of  claims  against 
county;  county  court  may  effectuate  a compromise  of  claims  subject  to 

COUNTY  COURT. 

valid  dispute. 

62-54 

Mar  11 

CENTRAL 

COMMITTEE. 

POLITICAL  PARTIES. 

A vacancy  occurring  on  the  county  central  committee  of  any  political 
party  shall  be  filled  by  a majority  of  said  committee. 

62-54 

May  6 

SCHOOLS. 

SCHOOL  DISTRICTS. 

ELECTIONS. 

Sufficiency  of  petitions  for  change  of  boundary  lines. 

62-54 

May  10 

NEGLECTED  CHILD. 

STATE  SCHOOL. 

An  illegitimate  child,  born  to  a woman  inmate  of  the  state  school  at 
Marshall,  which  inmate  was  committed  from  Marion  County,  is  a legal 
resident  of  Marion  County.  If  such  child  is  found  to  be  a "neglected 
child",  Marion  County  is  liable  for  its  support,  if  such  child  has  not  been 
admitted  to  guardianship,  and  the  Division  of  Welfare  may  assist  the 
county  with  child  welfare  funds.  The  juvenile  court  of  Marion  County 
having  acquired  jurisdiction  of  such  child  may  commit  such  child  to  the 
guardianship  of  the  Division  of  Welfare  of  the  Department  of  Public 
Health  and  Welfare  for  the  purpose  of  procuring  foster  or  boarding- 

home  care  for  such  child. 

62-54 

Aug  11 

SANITY 

PROCEEDINGS. 

PROSECUTING 

ATTORNEY. 

JUDGE  AND  CLERK  OF 

PROBATE  COURT. 

It  is  not  the  duty  of  prosecuting  attorney  to  prepare  legal  papers  for 
sanity  hearings  for  indigent  insane  person.  Neither  the  probate  judge  or 
clerk  should  prepare  legal  papers  in  sanity  hearings. 

62-54 

Nov  1 

HEDGE  FENCES. 

The  term  "hedge  fence"  as  used  in  Sec.  229.110  means  a fence 
composed  of  Osage  Orange,  and  need  not  be  one  which  is  actually  and 
presently  used  for  fence  purposes,  but  must  be  one  intended  or 
capable  of  being  used  for  said  purposes  as  distinguished  from  a 
voluntary,  intermittent  or  irregular  growth. 

63-54 

Feb  16 

TOWNSHIPS. 

Township  has  no  authority  to  use  township  machinery  to  do  work  for 
private  individuals  for  hire. 

63-54 

Apr  1 

SPECIAL  ROAD 

DISTRICTS. 

A special  road  district  may  employ  a private  attorney  and  reimburse 
him  out  of  its  fund  to  represent  the  special  road  district  in  action 
brought  to  dissolve  the  district. 

63-54 

Apr  30 

COUNTY  COURTS. 

BONDS. 

A county  court  may  agree  at  a stated  consideration  the  cancellation  of 
outstanding  bonds  prior  to  maturity  date,  where  such  agreement  will 
result  in  substantial  savings  to  the  county  in  the  nature  of  a waiver  of 
future  interest  payments. 

63-54 

June 

ALTERATION  OF 

The  county  court  of  a county  operating  under  township  organization 

17 

TOWNSHIP  LINES. 

has  the  power  to  change  a township  boundary  line  upon  the  receipt  of 

a petition  signed  by  not  less  than  one-fourth  of  the  voters  of  the 
township  or  townships  affected,  which  petition  is  followed  by  a vote  in 
the  township  or  townships  affected,  and  which  proposition  for  change 
is  ratified  by  a majority  of  not  less  than  two-thirds  of  the  votes  cast. 

63-54 

July  19 

CANDIDATES. 

ELECTIONS. 

In  a case  where  persons  seeking  nomination  for  a public  office  do  not 
have  similar  names,  it  would  be  improper  for  one  of  these  candidates 
to  have  the  prefix  "Attorney"  or  "Atty."  before  his  name  on  the  ballot. 

63-54 

July  19 

SCHOOL  DISTRICTS. 

ELECTIONS. 

RESIDENTS. 

VOTERS. 

Destruction  of  county  records  by  fire  and  subsequent  drawing  of 
supposed  map  by  a former  Judge  of  the  County  Court  does  not 
constitute  a change  of  boundary  lines  of  school  district;  a person  who 
was  a resident  of  an  adjoining  district  before  the  fire  and  drafting  of 
the  map,  is  not  made  a resident  of  another  district  merely  because  the 
supposed  map  shows  him  to  be  a resident  of  such  district.  Since  such 
person  is  not  a resident  of  the  district  in  question  he  is  not  a qualified 

voter  at  school  elections  held  therein. 

63-54 

Sept  20 

SCHOOLS. 

TUITION. 

School  district  not  having  a high  school  is  liable  for  tuition,  less  fifty 
dollars,  of  student  residing  in  said  school  district  while  attending  high 

school  in  another  district. 

63-54 

Oct  8 

MOTOR  VEHICLES. 

MOTOR  VEHICLE 

REGISTRATION 

RECIPROCITY. 

Motor  vehicle  owned  by  Alabama  corporation  and  used  for  commercial 
purposes  or  "for  hire"  hauling  in  Missouri  must  be  registered  in  the 

State  of  Missouri. 

63-54 

Nov  19 

LOTTERY. 

GAMBLING. 

A promotional  scheme  wherein  the  promoter  in  his  effort  to  increase 
the  sales  of  his  product  offers  to  give  a cash  prize  to  a portion  of  the 
purchasers  of  his  product  constitutes  a lottery. 

63-54 

Dec  14 

DIVISION  OF 

RESOURCES  AND 

DEVELOPMENT. 

STATE  MUSEUM. 

Exhibits  accepted  for  display  in  state  museum  to  be  retained  or 

returned  to  owner  in  accordance  with  terms  under  which  exhibit  has 

been  placed  in  state  museum. 

64-54 

Jan  14 

Hon.  M.  E.  Morris 

WITHDRAWN 

64-54 

Feb  15 

CORONERS. 

DEATH  CERTIFICATES. 

HEALTH  OFFICER. 

VITAL  STATISTICS. 

In  cases  of  death  where  there  is  no  physician  in  attendance  upon  the 
death  of  the  deceased  person,  and  death  is  not  such  as  to  bring  it 
within  the  jurisdiction  of  the  coroner,  the  person  in  charge  of 
interment  may,  during  the  incapacity  of  the  local  registrar  to  perform 
his  duties,  directly  notify  the  local  health  officer,  and  said  local  health 
officer  should  complete  the  certificate  of  death,  in  accordance  with 
Section  193.140,  RSMo  1949. 

64-54 

Mar  31 

OPERATORS'  LICENSE. 

Director  of  Revenue  may  not  revoke  operators'  licenses  of  persons 
found  guilty  of  violating  city  ordinances. 

64-54 

Apr  20 

TAXATION  AND 

REVENUE. 

Wentworth  Military  Academy  as  presently  organized  is  not  exempt 
from  the  Missouri  Sales  Tax  upon  purchases  made  to  or  sales  made  by 
such  organization. 

64-54 

July  9 

LOTTERIES. 

“JOKER"  IS  NOT  A 

LOTTERY. 

Machine  called  "Joker"  having  all  outward  appearances  and  method  of 
operation  similar  to  a slot  machine,  except  "Joker"  has  no  means  by 
which  money  can  be  inserted  or  obtained  therefrom,  and  all  a 
successful  player  can  win  are  free  games;  said  machine  is  not  a gaming 
device  adapted,  devised  or  designed  for  the  purpose  of  playing  any 
game  of  chance  for  money  or  property  within  the  meaning  of  Section 
563.370,  RSMo  Cum.  Supp.  1953.  Keeping  device,  or  inducing  others  to 
play  same  is  not  a violation  of  the  section. 

64-54 

Aug  9 

TAXATION. 

INHERITANCE  TAX. 

No  Missouri  inheritance  tax  due  on  insurance  proceeds  held  in  manner 

described. 

64-54 

Sept  9 

MOTOR  VEHICLE 

SAFETY 

RESPONSIBILITY. 

CRIMINAL 

PROCEDURE. 

EVIDENCE. 

Certified  copies  of  records  of  Motor  Vehicle  Safety  Responsibility  Unit 
have  not  been  made  "evidence"  in  criminal  proceedings  by  virtue  of 
statutory  enactment. 

64-54 

Sept  22 

MOTOR  VEHICLES. 

REVOCATION  OR 

SUSPENSION  OF 

DRIVER'S  LICENSE. 

The  Director  of  Revenue  does  not  have  authority  to  revoke  a motor 
vehicle  driver's  license  under  Section  302.271,  V.A.M.S.  1949,  where 
such  person  has  been  convicted  of  careless  driving  only;  or  to  suspend 
such  driver's  license  under  Section  302.281,  V.A.M.S.  1949,  where  such 
person  has  pleaded  guilty  or  has  been  convicted  of  careless  and 
reckless  driving. 

65-54 

May  25 

SPECIAL  ROAD 

DISTRICTS. 

Last  board  of  trustees  of  eight-mile  special  road  district  winds  up 
affairs  of  district  upon  dissolution. 

65-54 

June  8 

INCOME  TAX. 

INTANGIBLE 

PERSONAL  PROPERTY 

TAX. 

ST.  LOUIS  HOUSING 

AUTHORITY. 

(1)  Interest  derived  from  bonds  of  St.  Louis  Housing  Authority  is 
subject  to  Missouri  Income  Tax. 

(2)  The  bonds  of  the  St.  Louis  Housing  Authority  are  subject  to  the 
Missouri  Intangible  Personal  Property  Tax. 

65-54 

Dec  27 

POLICE. 

KANSAS  CITY  POLICE. 

RESIDENCE. 

QUALIFICATIONS  FOR 

OFFICE. 

OFFICERS. 

Police  commissioners  or  policemen  of  the  City  of  Kansas  City  must 
reside  within  the  city  and  residence  within  an  area  which  the  voters 

have  voted  to  annex  but  which  annexation  has  not  become  effective 

will  not  satisfy  this  requirement. 

66-54 

Feb  1 

APPROPRIATIONS. 

The  General  Assembly  can  create  a special  fund  for  the  purpose  of 

CONSTITUTION. 

GENERAL  ASSEMBLY. 

ROADS. 

TAXATION. 

financing  local  roads,  but  such  special  fund  would  be  subject  to 
dissolution,  and  appropriation  for  other  purposes,  by  succeeding 

General  Assemblies. 

66-54 

Feb  1 

Hon.  Ralph  B.  Nevins 

WITHDRAWN 

66-54 

Mar  17 

STATE  PURCHASING 

AGENT. 

Purchasing  agent  does  not  have  the  duty  to  let  contracts  for  the 
erection  of  state  educational  buildings. 

66-54 

Sept  7 

ELECTIONS. 

CANDIDATES. 

POLITICAL  PARTIES. 

The  name  of  Earl  White  should  not  appear  on  the  ballot  in  the 
forthcoming  General  Election  as  a candidate  for  the  office  of 
Representative  to  the  General  Assembly  from  the  Seventeenth  District. 

66-54 

Nov  29 

ACQUIREMENT  OF 

LANDS  UNDER 

CONSTITUTION. 

The  power  to  acquire  land  is  by  the  constitution  of  Missouri  conferred 
upon  the  State  Park  Board;  upon  the  Conservation  Commission;  upon 
the  State  Highway  Commission  for  the  purposes  enumerated  in 
subsection  3 of  Section  30  of  Article  IV  of  the  Constitution  of  Missouri; 
and  upon  any  department  authorized  by  the  legislature  for  the 
purposes  enumerated  in  Section  48  of  Article  III  of  the  Constitution  of 

Missouri. 

66-54 

Dec  14 

STATE  PURCHASING 

AGENT. 

DIRECTOR  OF  PUBLIC 

BUILDINGS. 

Contracts  for  labor  and  materials  involved  in  the  construction  of 

appurtenances  to  buildings  which  involve  engineering  or  mechanical 
skills  should  receive  the  approval  of  the  director  of  public  buildings. 

67-54 

Mar  11 

MUNICIPALITIES. 

TRAFFIC 

REGULATION. 

OFF-STREET 

PARKING. 

(1)  Municipality  of  appropriate  population  may  issue  revenue  bonds  to 
provide  off-street  parking  facilities  without  submitting  proposition  to 

vote  of  the  electorate. 

(2)  Such  bonds  may  not  be  retired  from  general  revenue  receipts  of 
municipality. 

68-54 

Mar  1 

COUNTY  FARM 

BUREAUS. 

TAXATION. 

Counties  of  fourth  class  not  authorized  to  levy  tax  for  support  and 
maintenance  of  county  farm  bureau  subject  to  Sections  262.550  to 
262.620,  RSMo  1949,  as  amended. 

68-54 

Apr  19 

OPTOMETRY. 

OSTEOPATHS. 

It  is  unlawful  for  an  osteopath  to  advertise  as  a registered  optometrist 
when  not  duly  licensed  by  the  State  Board  of  Optometry  to  practice 
optometry  in  this  State. 

68-54 

June 

COUNTY  COURT. 

It  is  mandatory  duty  of  county  court  of  fourth  class  county  to  furnish 

16 

ASSESSOR. 

assessor  of  said  county  with  office  space,  and  if  no  space  is  available  in 
county  courthouse,  then  it  must  provide  space  somewhere  else  even  to 
the  extent  of  paying  rent  for  an  office  for  said  assessor. 

68-54 

Dec  15 

COMMERCIAL 

MOTOR  VEHICLES. 

RECIPROCITY 

A commercial  motor  vehicle  registered  and  owned  in  the  state  of 

Florida,  which  loads  material  in  St.  Louis,  Missouri,  transports  it  to 
Louisiana,  Missouri,  where  it  is  unloaded,  must  also  be  registered  in 

BETWEEN  FLORIDA 

AND  MISSOURI. 

Missouri. 

69-54 

Nov  15 

Hon.  James  L.  Paul 

WITHDRAWN 

70-54 

Feb  1 

PROSECUTING 

ATTORNEY. 

CIVIL  ACTIONS. 

COUNTIES. 

1.  An  action  instituted  by  a Prosecuting  Attorney,  ex  officio,  for  the 
abatement  of  an  obstruction  across  a county  road  is  an  action  brought 
by  the  State;  2.  Although  such  action  is  unsuccessful  by  reason  of 
adverse  judgment  or  a continuance  at  any  state  of  the  proceedings  no 
costs  can  be  collected  from  the  State;  3.  In  such  a situation  the  county 
in  which  the  action  was  begun  would  not  be  liable  for  such  costs. 

70-54 

Apr  1 

MOTOR  VEHICLE. 

DRIVER'S  LICENSE. 

MUNICIPAL  COURTS. 

CIRCUIT  COURTS. 

DRUNKEN  DRIVING. 

RECKLESS  DRIVING. 

Circuit  court  cannot  revoke,  but  may  suspend,  driver's  license  for 
violation  of  city  ordinance.  Record  of  such  conviction  sent  to  Director 

of  Revenue.  Director  cannot  revoke  license  because  of  conviction  of 

violation  of  ordinance,  but  can  suspend  if  person  is  "habitual  violator". 

70-54 

Apr  26 

ELECTIONS. 

ELECTION  PRECINCTS. 

(1)  County  court  has  exclusive  jurisdiction  to  establish  boundaries  of 
election  precincts  for  general,  primary  and  special  elections.  (2)  Elector 
may  vote  at  any  established  precinct  within  the  township  of  his 
residence,  if  such  elector  reside  outside  corporate  limits  of 
municipality. 

70-54 

June 

10 

SCHOOL  DISTRICT 

ELECTION. 

ABSENTEE  BALLOTS. 

Section  7,  of  Article  VIII,  of  the  Constitution  of  Missouri,  authorizes  the 
Missouri  Legislature  to  enact  laws  providing  that  absentee  ballots  may 

be  cast  in  school  elections.  Also  that  the  control  of  elections  for 

directors  in  the  first  election  held  in  a reorganized  district  is  under  the 
control  of  the  county  board  of  education;  that  all  subsequent  elections 
are  under  the  control  of  the  district  board  of  education,  and  that  these 
boards  are  the  proper  bodies  to  issue  absentee  ballots;  also  that 
absentee  ballots  should  not  be  rendered  in  a school  district  election  by 
the  county  superintendent  of  schools  in  any  instance.  When  such 
ballots  are  issued  by  the  county  superintendent  of  schools,  such 
issuance  is  improper  but  that  it  does  not  nullify  such  absentee  ballots 
when  they  are  properly  cast,  and  that  under  such  circumstances  such 
absentee  ballots  should  be  counted,  just  as  though  they  had  been 
issued  by  the  proper  party. 

70-54 

June 

24 

PUBLIC  NOTICES. 

Maximum  rate  for  publication  of  public  notices  on  behalf  of  state  or 
county  is  ten  cents  per  column  line  of  two  inches  length,  twelve  lines 
per  column  inch,  in  the  absence  of  law  authorizing  or  requiring  use  of 
larger  type,  wider  spacing  of  lines  or  incorporation  of  emblems. 

70-54 

July  16 

Hon.  Richard  K. 

Phelps 

WITHDRAWN 

70-54 

July  29 

ELECTIONS. 

BALLOTS. 

COUNTY  CLERKS. 

Neither  county  clerk  nor  election  officials  have  authority  to  remove 
candidate's  name  from  primary  election  ballot  once  such  ballot  is 
finally  printed.  Notice  of  withdrawal  of  candidate  received  by  county 
clerk  too  late  to  prevent  candidate's  name  from  appearing  on  printed 

ballot  is  ineffective. 

70-54 

Aug  25 

CITY. 

BOARD  OF 

CURATORS. 

SEWER  SYSTEM. 

WATER  SYSTEM. 

UNIVERSITY  OF 

MISSOURI. 

ROLLA  SCHOOL  OF 

MINES  AND 

METALLURGY. 

The  City  of  Columbia  may  exact  a reasonable  charge  from  The  Curators 
of  the  University  of  Missouri  for  the  use  of  the  Columbia  sewerage 
system  by  the  University  of  Missouri,  said  city  may  refuse  to  permit  the 
University  to  use  the  City's  sewerage  system  if  reasonable  charges 
made  therefor  are  not  paid.  The  foregoing  is  applicable  to  the  City  of 
Rolla  and  the  School  of  Mines  and  Metallurgy. 

70-54 

Dec  1 

COUNTY  HOSPITAL 

TRUSTEES. 

WHEN  INDUCTED 

INTO  OFFICE. 

Newly  elected  County  Hospital  Trustees  should  qualify  and  take  over 
their  offices  under  the  terms  of  Section  205.190,  RSMo  1949,  and 
should  not  wait  until  the  first  of  January  following,  to  take  office. 

71-54 

Jan  22 

PUBLIC  OFFICERS. 

NOTARIES  PUBLIC. 

(1) .  A public  official,  otherwise  qualified,  may  be  appointed  and  hold  a 
Notary  Public  commission  and  use  said  commission  for  purposes 
outside  the  duties  of  the  particular  office; 

(2) .  Prosecuting  Attorneys  in  this  state,  if  Notaries  Public,  may 
administer  oaths  to  and  take  affidavits  of  complainants  in  criminal 
cases.  However,  to  avoid  complications  it  would  be  best  not  to  do  so. 

71-54 

Feb  18 

SPECIAL  ROAD 

DISTRICTS. 

DISSOLUTION. 

ORGANIZATION. 

In  order  to  form  two  special  road  districts  out  of  one  existing  special 
road  district,  the  existing  district  must  be  dissolved  according  to 
applicable  law,  and  the  two  new  districts  organized  out  of  the  territory 
formerly  comprised  in  the  dissolved  district. 

71-54 

Mar  16 

REAL  PROPERTY. 

TAXATION. 

Tracts  of  land  omitted  in  previous  years  from  assessment  may  be 
assessed  when  discovered,  and  the  assessment  of  land  or  lots  in 
numerical  order  or  by  plats  in  a land  list  in  alphabetical  order,  shall  be 
a sufficient  assessment.  However,  no  land  can  be  sold  for  delinquent 
taxes  under  the  Jones-Munger  procedure  for  tax  sales  unless  the 

notice  of  sale  contains  the  names  of  all  record  owners  or  the  names  of 

all  owners  appearing  on  the  land  tax  book.  Therefore,  it  appears 
necessary  in  the  situation  presented  by  this  opinion  request  that  the 
owner(s)  of  record  of  the  land  in  question  must  be  determined  before 
a sale  for  delinquent  taxes  can  be  had. 

71-54 

May  5 

OFFICERS. 

ARE  CIVILLY  LIABLE 

A sheriff,  or  member  of  State  Highway  Patrol  signing  complaint  for 
criminal  warrant  does  so  in  individual  and  not  in  official  capacity.  If 

FOR  DAMAGES 

WHEN  SIGNING 

COMPLAINTS  FOR 

ISSUANCE  OF 

CRIMINAL 

WARRANTS,  WHEN. 

prosecution  based  on  complaint  terminates  favorably  to  accused,  who 
sues  complainant  in  civil  action  for  damages,  latter  has  same  legal 
rights  in  defending  as  any  other  citizen  under  same  conditions.  If  he 
successfully  alleges  and  proves  that  at  the  time  complaint  was  signed 
he  had  probable  cause  to  believe,  and  did  believe,  that  the  crime 
alleged  was  committed,  and  was  committed  by  accused,  this  is  a valid 
and  complete  defense  and  will  render  him  immune  from  civil  liability 
for  damages  in  such  action. 

71-54 

Sept  8 

FOOD  AND  DRUGS. 

MEAT. 

WHEN  OWNER  MAY 

LEGALLY  SELL  MEAT 

FROM  HOME 

BUTCHERED 

LIVESTOCK. 

One  who  butchers  and  sells  meat  from  own  livestock  in  grocery  store 
in  incorporated  city  may  legally  do  so;  a farmer  may  legally  sell  meat 
from  his  livestock  directly  to  the  grocery  store  or  meat  market. 

71-54 

Nov  15 

AGRICULTURE. 

The  Commissioner  of  Agriculture,  his  agents  or  licensed  A and  C 
graders  do  not  have  the  authority  to  destroy,  by  dumping,  illegal 

cream. 

71-54 

Nov  30 

Hon.  W.  H.  Pinnell 

WITHDRAWN 

72-54 

Jan  11 

MOTOR  VEHICLES. 

POLICE 

DEPARTMENTS. 

1)  Members  of  Police  Departments  of  this  State  must  produce 
satisfactory  evidence  of  financial  responsibility  under  the  new  Motor 
Vehicle  Safety  Responsibility  Law  of  this  State  when  involved  in  an 
accident.  2)  Individual  members  of  the  Police  Department  of  cities  in 
this  State  while  driving  department  automobiles  are  personally,  legally 
liable  for  negligence  involving  other  persons  and  property. 

72-54 

Jan  22 

ELECTION 

COMMISSIONERS. 

OFFICERS. 

A president  or  vice-president  of  the  Missouri  Federation,  Women's 
Democratic  Club  is  not  disqualified  from  holding  the  post  of  election 
commissioner  of  Clay  County,  Missouri  by  reason  of  holding  such  office 

in  said  club. 

72-54 

Feb  16 

PUBLIC  LIBRARIES. 

SECOND  CLASS 

CITIES. 

STATE  AID. 

TAXATION. 

Sections  93.435  and  182.140,  RSMo  1949,  empower  a city  of  the 
second  class  to  levy  a library  tax  according  to  procedure  of  each 
section  and  that  former  section  does  not  supersede  latter,  as  both  are 
in  effect.  A second  class  city,  in  order  for  its  public  library  to  be 
qualified  for  state  aid  authorized  by  Par.  2,  181.060  RSMo  1949,  must 
levy  a library  tax  under  the  provisions  of  either  or  both  Sections  93.435 
and  182.140  RSMo  1949.  The  tax  rate  must  be  equal  to  at  least  one 
half  maximum  provided  by  both  Sections,  or  tax  income  must  equal 
one  dollar  per  capita  for  previous  year  according  to  publication  of 

latest  federal  census. 

72-54 

Mar  25 

DISMISSAL  OF  AN 

It  is  the  opinion  of  this  department  that  a person  who  has  been 

APPEAL. 

convicted  of  a misdemeanor  in  magistrate  court  and  who  has  perfected 
an  appeal  to  the  circuit  court,  may  dismiss  his  appeal,  after  which  the 
judgment  of  the  magistrate  court  is  reinstated  and  becomes  of  full 

force  and  effect. 

72-54 

Apr  26 

Hon.  Paxton  P.  Price 

WITHDRAWN 

72-54 

May  5 

Hon.  Paxton  P.  Price 

WITHDRAWN 

72-54 

June 

17 

ST.  LOUIS  POLICE. 

Board  of  Police  Commissioners  of  the  City  of  St.  Louis  has  no  power  to 
increase  the  compensation  of  commissioned  personnel  of  the  St.  Louis 
Police  Department;  nor  does  it  have  the  power  to  pay  to  such 
personnel  a "cost  of  living"  bonus. 

72-54 

July  28 

Mr.  Paxton  P.  Price 

WITHDRAWN 

72-54 

Oct  8 

VETERANS. 

TAXATION. 

A motor  vehicle  owned  by  a veteran,  who  is  a legal  resident  of 

Missouri,  is  subject  to  taxation  although  $1600.00  of  the  purchase 
price  of  the  motor  vehicle  was  supplied  by  the  administration  of 

veterans'  affairs. 

72-54 

Nov  22 

COUNTY. 

STATE  AUDITOR. 

County's  classification  changes  if  assessed  valuation  requirements  are 
met  although  the  State  Auditor  does  not  formally  notify  the  county  of 
such  fact.  The  State  Auditor  may  notify  the  county  beyond  the  thirty- 
day  period  prescribed  by  Sec.  48.040,  RSMo  1949,  of  changing 

classification. 

72-54 

Dec  27 

CRIMINAL  SEXUAL 

PSYCHOPATHS. 

STATE  HOSPITALS. 

MAGISTRATE 

COURTS. 

JURISDICTION  OF 

MAGISTRATE 

COURTS. 

Magistrate  courts  have  jurisdiction  to  proceed  against  one  properly 
charged  before  such  court  with  the  commission  of  a crime  under  the 
Criminal  Sexual  Psychopath  Act,  and  to  commit  such  person  to  the 

State  Hospital  at  Fulton,  Missouri  pursuant  to  said  Act. 

73-54 

May  5 

STATE  HOSPITALS. 

APPROPRIATIONS. 

The  expense  of  a survey  of  the  5 State  Mental  Hospitals  by  the  Central 
Inspection  Board  of  the  American  Psychiatric  Association  is  not 
comprehended  within  "ordinary  and  necessary  operating  expenses"  or 
"ordinary  and  necessary  expenses"  within  the  meaning  of  the 
appropriations  for  "operations"  contained  in  House  Bill  No.  383,  67th 
General  Assembly. 

73-54 

July  26 

SPECIAL  ROAD 

DISTRICT. 

ROAD  AND  BRIDGE 

TAX. 

A law  which  requires  that  a portion  of  the  money  produced  by  the 
levying  of  a tax  under  authority  of  the  first  sentence  of  Section  12(a)  of 
Article  X,  of  the  Constitution  of  Missouri,  1945,  be  paid  over  in  whole 
or  in  part  to  a special  road  district,  in  proportion  to  the  amount  of 
money  produced  by  tax  of  the  property  within  such  special  road 

district,  is  constitutional. 

73-54 

July  30 

DEPARTMENT  OF 

PUBLIC  HEALTH  AND 

WELFARE. 

DIVISION  OF  MENTAL 

DISEASES. 

TRANSPORTATION 

CHARGES  OF  STATE 

PATIENTS. 

Counties  of  residence  of  state  patients  at  Missouri  State  School  are  not 
liable  for  transportation  costs  incurred  in  treatment. 

73-54 

Nov  29 

PERSONNEL. 

MERIT  SYSTEM. 

STATE  HOSPITAL. 

SUPERINTENDENT  OF 

STATE  HOSPITAL. 

STATE  EMPLOYEES. 

EMPLOYEES. 

Superintendent  of  state  hospital  may  accept  other  employment  if  such 
employment  does  not  conflict  with  his  position  as  superintendent. 

73-54 

Dec  6 

ADMINISTRATIVE 

LAW. 

BARBERS. 

RULES  AND 

REGULATIONS. 

Barber  Board  does  not  have  power  to  prescribe  rule  limiting  period  of 
time  within  which  the  eighteen-month  apprenticeship  must  be  spent. 

75-54 

May  12 

LICENSE. 

PHARMACY. 

TAXATION. 

The  ten  dollar  fee  required  for  the  issuance  of  a permit  to  engage  in 
the  pharmacy  business  by  Section  338.220  RSMo,  Cumulative  Supp. 

1953,  is  not  a tax  and  must  be  paid  by  a purely  charitable  organization 
engaging  in  the  pharmacy  business. 

75-54 

May  24 

CONSTITUTION. 

BOARD  OF 

PHARMACY. 

CRIMINAL  LAW. 

Section  338.260  RSMo,  Cumulative  Supp.,  1953,  can  be  enforced. 

75-54 

Dec  29 

CIRCUIT  JUDGES. 

A circuit  judge  may  accept  an  appointment  as  arbitrator  between 
private  interests,  and  he  may  accept  compensation  therefor,  so  long  as 
the  acceptance  of  such  position  does  not  interfere  with  the  proper 
discharge  of  his  duties  as  circuit  judge. 

76-54 

July  28 

ELECTIONS. 

BALLOTS. 

COUNTY  CLERKS. 

Withdrawal  of  candidate  who  has  filed  declaration  of  candidacy  need 
not  be  acknowledged  to  be  effective.  Valid  withdrawal  cannot 
subsequently  be  withdrawn.  Such  person's  name  should  not  appear  on 

ballot. 

76-54 

Aug  30 

INSURANCE. 

Foreign  insurance  companies  operating  in  Missouri  under  Missouri's 
stipulated  premium  plan  law,  Sections  377.200  to  377.460,  RSMo  1949, 
are  not  subject  to  Missouri's  corporation  franchise  tax  levied  under 

Section  147.010,  RSMo  1949.  Missouri  corporations  organized  and 
operating  under  said  stipulated  premium  plan  law  are  subject  to  said 
franchise  tax  unless  they  accept  the  provisions  of  Missouri's  regular  life 
insurance  company  law  found  at  Sections  376.010  to  376.670,  RSMo 

1949. 

77-54 

Feb  19 

SCHOOLS. 

SCHOOL  DISTRICTS. 

The  sale  of  a school  building  by  the  board  of  education  of  a 
reorganized  school  district  without  having  advertised  the  same  in 
accordance  with  Section  165.370,  RSMo.  1949,  is  invalid. 

77-54 

May  26 

Hon.  L.  A.  Rosner, 

D.V.M. 

WITHDRAWN 

77-54 

July  14 

AGRICULTURE. 

COMMUNITY  SALES 

LAW. 

Application  of  the  Missouri  Community  Sales  Law  to  stated 

transactions. 

77-54 

July  21 

AGRICULTURE. 

STATE 

VETERINARIAN. 

VETERINARIAN. 

If  a person  employed  by  a serum  company  receives  in  fact 
compensation  for  the  administration  of  anti-hog  cholera  serum— virus 
and/or  vaccines  to  swine,  as  distinguished  from  compensation  for  the 
sale  thereof,  he  would  be  practicing  "veterinary  medicine"  and 
required  to  procure  a license  under  the  provisions  of  Chapter  340, 

RSMo  Cumulative  Supp.,  1953. 

77-54 

Oct  13 

VETERINARIANS. 

LICENSE. 

An  applicant  for  a nongraduate  license  under  Section  340.040,  Missouri 
Revised  Statutes  Cumulative  Supplement,  1953,  cannot  be  refused  a 
license  solely  by  reason  of  having  been  convicted. 

77-54 

Dec  27 

Hon.  J.  A.  Rouveyrol 

WITHDRAWN 

78-54 

Feb  1 

COUNTY  COURT. 

ASSESSOR. 

County  Court  in  counties  of  third  class  may  not  employ  clerical  and 
stenographic  personnel  for  the  office  of  assessor  other  than  is 
provided  in  Section  53.095,  V.A.M.S. 

78-54 

Feb  3 

COUNTY. 

ROADS  AND  BRIDGES. 

County  court  unauthorized  to  bring  a civil  action  to  determine  if  the 
road  in  question  is  a public  road.  Prosecuting  Attorney,  if  satisfied  that 
it  is  a public  road,  may  bring  suit  to  abate  the  obstruction  across  said 

road  as  a nuisance. 

78-54 

Feb  27 

BARBERSHOPS. 

CLOSING  WEEKDAY. 

The  St.  Joseph  common  council  has  no  power  to  enact  an  ordinance 
prohibiting  the  opening  of  barbershops  on  a weekday  (i.e.,  a day  other 
than  Sunday). 

78-54 

May  7 

COUNTY  HEALTH 

CENTER. 

Salary  of  dentists  employed  at  county  health  center  for  treatment  of 
indigent  persons  to  be  paid  out  of  funds  of  such  health  center. 

78-54 

June  8 

CORPORATIONS. 

CRIMINAL  LAW. 

LIQUOR  CONTROL. 

A person  (and  his  barmaids)  selling  intoxicating  liquor  other  than  malt 
liquor,  such  person  holding  only  a malt  liquor  license,  should  be 
charged  with  violation  of  Section  311.270  RSMo  1949,  rather  than 

311.550  RSMo  1949.  The  malt  liquor  license  of  a corporation  will  not 
be  automatically  revoked  under  the  provisions  of  Section  311.720 

RSMo  1949,  unless  said  corporation  shall  have  been  convicted  of 
violating  the  provisions  of  Chapter  311,  RSMo  1949.  Service  of  process 
in  a criminal  action  against  a corporation  is  by  a summons,  said 
summons  to  be  served  in  the  manner  provided  for  service  on  a 
corporation  in  a civil  action. 

78-54 

June 

17 

PUBLIC  HEALTH  AND 

WELFARE. 

WOMEN. 

TAXATION. 

EQUITABLE 

CONVERSION. 

The  names  of  the  owners  of  real  estate,  if  known,  should  be  placed  in 
the  real  estate  book,  and  that  vendees  under  a contract  of  sale  of  real 
property  may  be  the  owners  to  be  listed  in  the  real  estate  book  if  the 
provisions  of  the  contract  are  such  as  to  invoke  the  doctrine  of 
equitable  conversion. 

79-54 

July  28 

MAGISTRATE  COURT. 

MISDEMEANORS. 

Opportunity  and  time  to  consult  with  friend  or  attorney  must  be  given 
in  Magistrate  Court  to  person  charged  with  misdemeanor  at  time  of 
arraignment.  Defendant  may  waive  such  right  if  continuance  granted 
for  such  purpose  and  defendant  cannot  make  bail  should  be  committed 
to  jail. 

79-54 

Oct  7 

SCHOOL  DISTRICTS. 

COUNTY  CLERK. 

COUNTY  ASSESSOR. 

Duties  of  county  clerk  and  county  assessor  respective  when  boundary 
line  between  school  districts  is  in  dispute. 

81-54 

Feb  15 

BOUNTIES. 

There  is  no  statute  in  this  State  authorizing  County  Courts  of  any 
county  of  any  class  in  this  State  to  set  and  pay  out  of  the  county 
treasury  bounties  on  foxes  or  fox  puppies. 

81-54 

Apr  7 

COUNTY  ASSESSORS. 

VACANCIES. 

County  assessor  elected  at  1952  general  election  served  until  death  in 
December  1953.  Governor  subsequently  appointed  one  to  fill  vacancy 
under  authority  of  Sections  53.010  and  105.030,  RSMo  1949,  and 
appointee  could  not  serve  full  unexpired  term  of  deceased.  Successor 
must  be  elected  for  unexpired  term  at  general  election  in  1954,  but 
such  term  will  not  begin  until  September  1,  1955. 

81-54 

Apr  30 

ANIMALS. 

STOCK  LAW. 

Cattle  may  be  allowed  to  run  at  large  in  a township  which  has  not 
voted  to  enforce  the  provisions  of  Chapter  270  concerning  the 
restraint  of  animals  from  running  at  large,  even  though  the  owner  of 
said  cattle  may  be  a resident  of  another  township  which  has  voted  to 
enforce  the  law  restraining  animals  from  running  at  large. 

81-54 

Apr  30 

CIRCUIT  CLERKS. 

FEES. 

Change  of  venue  fee  paid  in  to  the  county  treasury  under  Section 
508.230,  RSMo  1949. 

81-54 

May  20 

RESERVE  MILITARY 

FORCE. 

SKELETAL  BASIS. 

The  State  of  Missouri  may  organize  and  maintain  and  pay  the  expenses 
of  such  maintenance  of  a cadre  reserve  military  force  without  the 
consent  of  Congress  or  authorization  by  the  Federal  Government. 

81-54 

June 

14 

SCHOOLS. 

SCHOOL  FUNDS. 

SCHOOL  BUS 

TRANSPORTATION. 

Children  may  not  be  transported  to  private  schools  at  the  expense  of 
the  public  school  district. 

81-54 

Sept  28 

CHILDREN. 

PUPILS. 

SCHOOL  DISTRICTS. 

TUITION. 

A child  having  a temporary  or  permanent  home  in  a school  district, 
said  child  being  unable  to  pay  his  tuition,  and  whose  parents  do  not 
contribute  to  his  support,  is  entitled  to  attend  the  schools  of  that 
district  without  payment  of  tuition. 

81-54 

Oct  15 

STOCK  LAW. 

FOREST  CROP  LANDS. 

In  a township  or  county  in  which  it  is  lawful  for  domestic  animals  to 
run  at  large,  a person  who  wishes  to  keep  such  animals  off  of  his 
premises  must  fence  against  them. 

81-54 

Dec  1 

Hon.  D.  W.  Sherman, 

Jr. 

WITHDRAWN 

82-54 

June 

14 

ELECTIONS. 

VOTING. 

WAGES. 

Employee  whose  working  day  ends  at  4:30  P.M.  is  entitled  to  full  day's 
pay  when  employer  dismisses  him  from  work  3:30  P.M.  election  day. 

84-54 

June  1 

CITIES,  TOWNS  AND 

VILLAGES. 

LICENSE. 

MERCHANTS. 

City  of  third  class  does  not  have  power  to  exact  license  fee  from 

nurseryman. 

84-54 

Oct  22 

NAVIGABLE  RIVERS— 

OWNERSHIP  OF 

SAND  AND  GRAVEL 

IN  THE  BEDS  OF 

SUCH  RIVERS. 

1)  The  Osage  River  in  Missouri  is  a navigable  stream;  2)  Miller  County  is 
the  owner  of  the  deposits  of  sand  and  gravel  in  the  bed  of  the  Osage 
River  in  said  county  as  parts  of  islands  formed  in  navigable  waters  of 
this  State,  and  holds  the  same  for  school  purposes;  3)  The  county  may 
sell  such  property  for  school  purposes. 

86-54 

Mar  16 

MISSOURI  STATE 

SCHOOL. 

Division  of  Mental  Diseases  having  established  a location  at 

Higginsville,  Missouri,  as  a unit  of  the  Missouri  State  School  in 
pursuance  of  Section  202.590,  RSMO  1949,  it  is  the  opinion  of  this 
office  that  the  money  appropriated  for  the  use  of  the  Missouri  State 
School  for  "erection  of  a building  or  buildings  suitable  for  housing  500 
additional  patients  and  equipment  for  such  buildings"  may  be  used  to 
erect  such  building  or  buildings  at  the  Higginsville,  Missouri,  location. 

86-54 

July  26 

TAXES. 

1)  The  County  Collector  is  empowered  under  Section  140.150,  et  seq., 
RSMo  1949,  (Jones-Munger  Act)  to  sell  a leasehold  interest  in  land  and 
a building  located  thereon  assessed  separately  from  the  fee  and 
against  the  lessee;  2)  The  conveyance  authorized  by  Section  140.420, 
RSMo  1949,  should  be  in  the  usual  form  describing  the  lessee's  interest 
in  the  land  and  the  building;  3)  It  would  not  be  proper  to  assess  said 
leasehold  and  building  to  the  owner  of  the  fee  and  the  lessee  jointly. 

86-54 

Sept  29 

SCHOOLS. 

SCHOOL  DISTRICTS. 

SCHOOL  FUNDS. 

Funds  derived  from  school  lunch  program  and  from  school  athletic  and 

dramatic  funds  are  school  district  monies  which  must  be  disbursed  in 

accordance  with  Sec.  165.110,  MoRS,  Cum.  Supp.,  1953.  If  school 
board  uses  district  funds  in  purchasing  sale  of  candy  and  soda,  such 

funds  must  also  be  disbursed  in  the  same  manner. 

86-54 

Oct  29 

TAXATION  AND 

REVENUE. 

TOWNSHIPS. 

Township  entitled  to  taxes  derived  from  imposition  of  township  levy  on 
real  and  personal  property  located  therein  according  to  general  law. 

87-54 

Mar  4 

CIRCUIT  COURTS. 

GRAND  JURIES. 

WHEN  CONVENED. 

Section  540.020  RSMo  1949,  providing  that  grand  jury  be  convened 
upon  order  of  judge  of  court  of  record  having  jurisdiction  of  felonies  is 
directory  rather  than  mandatory.  Does  not  require  grand  jury  convened 
at  least  once  during  certain  period  of  time.  Calling  of  grand  jury 
discretionary  with  judge,  who  may  order  same  convened  at  such  times 
as  he  deems  necessary. 

87-54 

Aug  16 

Hon.  J.  C.  Sullivan 

WITHDRAWN 

87-54 

Oct  13 

COUNTIES. 

COUNTY  COURT. 

COUNTY  TREASURER. 

Payment  of  warrant  by  county  treasurer  for  services  of  an  attorney 
representing  individual  members  of  the  county  court  in  contempt 
proceedings  and  habeas  corpus  proceedings,  invalid. 

88-54 

Jan  28 

CORONERS. 

Coroner  in  City  of  St.  Louis  as  such  has  no  authority  to  order  the  arrest 
or  detention  of  persons  suspected  of  complicity  in  crime  causing  death 
by  violence  or  of  a material  witness  thereto,  prior  to  the  holding  of 
inquest. 

88-54 

Feb  2 

CORONERS. 

DEAD  BODIES. 

ANATOMICAL 

BOARD. 

Specimens  of  human  bodies  collected  by  previous  coroners  of  the  City 
of  St.  Louis  should  be  disposed  of  in  accordance  with  the  provisions  of 
Chapter  194.120,  et  seq.,  RSMo  1949. 

88-54 

Mar  2 

Hon.  Stewart  E. 

Tatum 

WITHDRAWN 

88-54 

Nov  5 

SHERIFFS. 

Mileage  to  be  allowed  sheriff  of  Jasper  County  for  transportation  of 
prisoners  between  Joplin  and  Carthage. 

88-54 

Dec  28 

SCHOOL  DISTRICTS. 

TAXATION. 

MANUFACTURER'S 

TAX. 

PERSONAL  PROPERTY 

TAX. 

Tangible  personal  property  of  manufacturing  corporations  subject  to 
taxation,  should  be  assessed  in  the  school  district  in  which  the  property 

is  located. 

89-54 

Jan  11 

INHERITANCE  TAXES. 

PROBATE  COURT  TO 

DETERMINE  WHEN 

Under  Sections  145.150,  RSMo.  1949,  in  every  instance  when 
administration  proceedings  are  pending  in  probate  court  having 
jurisdiction  thereof,  immediately  upon  filing  of  inventory  and 

ESTATE  SUBJECT  TO. 

appraisement,  if  in  court's  opinion  estate  is  not  subject  to  inheritance 
tax,  it  is  mandatory  duty  of  court  to  enter  such  finding  and  opinion  in 
the  records  of  said  court.  If  estate  appears  subject  to  tax,  the  court 
shall  set  a day  for  hearing  and  determination  of  tax.  Before  such 
hearing,  the  court  may,  upon  its  own  motion,  or  that  of  any  interested 
party,  appoint  one  to  appraise  estate  property,  interest  therein,  or 
income  therefrom,  at  clear  market  value  subject  to  tax,  and  make 
written  report  of  appraisement  to  court.  If  court  finds  report  correct, 
then  it  is  mandatory  duty  of  court  to  make  an  order  approving  report 
and  assessing  tax  at  amount  shown  therein.  Said  finding  and  order 

shall  be  entered  in  records  of  said  court. 

89-54 

Feb  18 

COUNTY  TREASURER. 

TOWNSHIP 

ORGANIZATION. 

COUNTIES. 

ELECTIONS. 

The  term  of  the  treasurer  of  Daviess  county  will  expire  on  December 

31,  1954;  that  the  office  may  be  filled  by  appointment  by  the  governor 
at  any  subsequent  time;  that  the  treasurer,  whose  term  expired  on 
December  31,  1954,  may  hold  over  in  this  office  until  her  successor  is 
duly  elected  or  appointed  and  qualified;  that  she  should  not  have  been 
a candidate  for  reelection  in  1952  nor  in  1954.  Further,  that  she  may 
serve  until  April  1,  1957,  unless  her  office  is  filled  by  appointment  by 

the  Governor. 

89-54 

Apr  7 

REORGANIZED 

SCHOOL  DISTRICT. 

When  a school  district  becomes  a part  of  a reorganized  district,  it  loses 
its  former  identity;  it  cannot  thereafter  be  removed  from  or  voted  out 
of  the  reorganized  district,  for  the  reason  that  it  has  lost  its  original 
identity,  and  for  the  further  reason  that  even  if  it  had  not  lost  its 
former  identity,  no  such  powers  are  vested  in  the  reorganized  district; 
that  if  and  when  the  reorganized  district  becomes  dissolved,  all  of  the 
territory  formerly  comprised  in  it  becomes  unorganized  territory. 

89-54 

Sept  15 

ELECTIONS. 

JUDICIAL 

COMMITTEE. 

QUORUM. 

Fred  C.  Bollow  not  the  legal  nominee  of  the  Democratic  party  to  the 
office  of  Circuit  Judge  of  the  Second  Judicial  Circuit  because  there  was 
no  quorum  of  the  judicial  committee  present  at  the  meeting  at  which 
he  was  nominated  on  July  29,  1954. 

89-54 

Nov  29 

SWAMP  AND 

OVERFLOWED  LANDS. 

PATENTS. 

1)  Patents  should  be  issued  for  swamp  and  overflowed  lands  to 
counties  in  which  such  lands  lie,  by  the  State,  under  Sec.  241.080, 

RSMo  1949.  2)  When  such  patents  to  such  lands  have  been  issued  by 
the  State  to  counties  and  when  payment  in  full  has  been  made  for 
such  lands  by  the  purchaser,  the  County  Court  shall  cause  the  clerk  of 
said  court  to  issue  to  the  purchaser  or  his  heirs  or  assigns,  a patent 
under  Sec.  241.220,  RSMo  1949. 

90-54 

July  30 

STATE  PARKS. 

APPROPRIATION. 

Missouri  State  Park  Board  unauthorized  to  establish  revolving  fund  for 
payment  of  expenses  of  concessions  in  state  parks. 

92-54 

Jan  11 

COURT  REPORTERS. 

COUNTY  COURTS. 

County  courts  not  required  to  defray  any  costs  of  supplies  used  by 
court  reporter  in  preparing  transcripts  called  for  in  Section  485.100, 

RSMo  1949. 

92-54 

July  21 

TAXATION. 

STEAMBOATS. 

Steamboat  engaged  in  interstate  commerce  and  owned  by  Delaware 
company  is  not  subject  to  ad  valorem  taxes  in  Missouri. 

93-54 

Mar  11 

CRIMINAL  LAW. 

Priority  of  service  of  terms  of  punishment. 

93-54 

Mar  12 

Col.  Hugh  H. 

Waggoner 

WITHDRAWN 

93-54 

June  7 

LOTTERIES. 

“AUTOMOBILE 

GAME"  IS  A LOTTERY. 

“Automobile  Game"  consisting  of  numbered  rectangular  track  over 
which  small  automobile  is  made  to  run  is  game  of  chance  rather  than 
of  skill.  For  payment  in  advance  of  cash  fee,  one  is  permitted  to 
operate  device.  Device  is  operated  when  the  player  first  selects 
number,  then  propels  automobile  so  that  it  hits  bumpers  at  each  end 
of  track.  Only  when  automobile  stops  on  previously  selected  number  is 
player  awarded  a prize.  Said  operation  involves  consideration,  chance 
and  prize,  and  is  a lottery  within  the  meaning  of  Missouri  lottery 
statutes,  particularly  Section  563.430  RSMo  1949,  declaring  the  making 
or  establishing  of  a lottery  a crime. 

93-54 

Aug  9 

CRIMINAL  LAW. 

SUPREME  COURT 

RULE  21.14. 

Persons  arrested  without  warrant  may,  during  the  twenty-hour 
detention  period,  apply  to  a judge  or  magistrate  of  a court  having 
original  jurisdiction  to  try  criminal  offenses  in  the  county  where  such 
person  is  held  for  fixing  of  bail  for  subsequent  appearance  in  the  same 

or  another  court. 

93-54 

Sept  29 

STATE  HIGHWAY 

PATROL. 

Superintendent  may  assign  patrolman  to  Capitol  grounds  and  may 
arrest  for  violations  of  law  observed  by  him. 

93-54 

Oct  4 

INTERSTATE 

COMMERCE. 

MOTOR  VEHICLES. 

RECIPROCITY. 

(1)  Motor  carrier  operating  in  described  fashion  is  engaged  in 
“interstate  commerce."  (2)  Reciprocity  for  commercial  motor  vehicle 
registration  between  states  of  Missouri  and  Delaware. 

93-54 

Nov  29 

HIGHWAY 

PATROLMEN. 

ARREST. 

MOTOR  VEHICLES. 

A highway  patrolman  may  arrest  without  warrant  a person  who  the 
patrolman,  at  the  direction  of  the  director  of  revenue,  calls  upon  to 
surrender  his  motor  vehicle  registration  and  license,  if  the  highway 
patrolman  can  determine  as  of  that  time  that  such  person  is  willfully 
failing  to  turn  in  to  the  director  of  revenue  his  motor  vehicle 
registration  and  license. 

93-54 

Dec  15 

ELECTIONS. 

NOMINATIONS. 

Tie  vote  for  candidates  for  nomination  to  be  determined  by  lot  by 

canvassers  of  returns  of  election. 

96-54 

Feb  4 

SCHOOLS. 

SCHOOL  DISTRICTS. 

School  district  temporarily  combined  with  another  district  under  Sec. 
161.100,  RSMo  1949,  must  employ  teacher  and  show  kind  of 
certificate  held  by  teacher  in  order  to  qualify  for  maximum 
apportionment  of  state  school  money. 

96-54 

Mar  5 

FEES. 

HIGHWAY 

ENGINEERS. 

PUBLIC  OFFICERS. 

SALARIES. 

County  highway  engineers  of  counties  of  first  class  are  entitled  to  an 
annual  salary  of  $8,000.00;  county  highway  engineers  of  counties  of 
the  second  class  are  entitled  to  an  annual  salary,  to  be  fixed  by  the 
county  court,  of  not  more  than  $4,000.00;  and  county  highway 
engineers  of  counties  of  the  third  and  fourth  classes  shall  receive  as 
compensation  an  amount  fixed  by  the  county  court,  not  to  exceed  ten 
dollars  per  day  in  counties  of  the  third  class,  and  not  more  than  $8.00 
in  counties  of  the  fourth  class  for  each  day  actually  served  as  county 
highway  engineer. 

96-54 

Mar  11 

Hon.  James  J. 

Wheeler 

WITHDRAWN 

96-54 

Apr  7 

Hon.  W.  C.  Whitlow 

WITHDRAWN 

96-54 

Apr  19 

COURTS. 

FINES. 

CRIMINAL  LAW. 

MAGISTRATE  COURT. 

PROSECUTING 

ATTORNEY. 

Prosecuting  attorney  may  dismiss  an  affidavit  filed  by  him  charging  a 
person  with  the  commission  of  a crime  in  another  state,  and  that  said 
person  has  fled  therefrom.  Fines  assessed  in  magistrate  court  are 
judgments  which  may  be  collected,  unless  barred  by  Section  516.350, 

RSMo  1949. 

96-54 

May  28 

ROADS  AND  BRIDGES. 

Bridge  constructed  by  special  road  district  remains  property  of  such 
district  upon  abandonment  of  public  road  whereon  situated. 

96-54 

June 

10 

ELECTIONS. 

SALE  OF 

INTOXICATING 

LIQUOR. 

It  is  illegal  to  dispense  intoxicating  liquor  within  the  hours  prescribed 
on  the  election  day  of  any  school  director,  fire  prevention  district 

director  or  sewer  district  trustee. 

96-54 

June 

28 

OFFICERS. 

Duties  of  prosecuting  attorney  and  those  of  trustee  of  a county  health 
center  of  the  same  county  are  repugnant  or  inconsistent  to  each  other. 
Said  offices  are  incompatible  and  one  person  may  not  hold  both  at  the 
same  time.  Duties  of  county  superintendent  of  schools  and  those  of 
trustee  of  a county  health  center  of  same  county  are  not  repugnant  or 
inconsistent  to  each  other.  Said  offices  are  compatible  and  one  person 
may  hold  both  at  same  time. 

96-54 

June 

30 

Mr.  Hubert  Wheeler 

WITHDRAWN 

96-54 

Aug  16 

Hon.  J.  Patrick 

Wheeler 

WITHDRAWN 

96-54 

Aug  20 

Hon.  Jay  White 

WITHDRAWN 

96-54 

Oct  4 

COUNTY  COURT. 

TREASURER. 

COUNTY 

County  court  of  a third  class  county  may  not  appoint  a deputy  county 
treasurer;  a county  depository  may  honor  checks  signed  by  a de  facto 
deputy  to  the  county  treasurer  if  it  has  no  knowledge  of  the  invalidity 

DEPOSITORY. 

DE  FACTO  OFFICERS. 

DEPUTIES. 

OFFICERS. 

of  the  appointment  of  the  deputy. 

96-54 

Dec  14 

COUNTY  TRUSTEE. 

A drainage  district  is  not  entitled  to  participate  in  the  surplus  of 

DRAINAGE  DISTRICT. 

proceeds  received  from  lands  sold  by  a county  trustee  under  the 

TAXATION. 

provisions  of  Section  140.260,  RSMo  1949.  A drainage  district  does  not 

have  the  authority  to  compromise  delinquent  drainage  taxes. 

TAXATION:  Members  of  the  Commissioned  Corps  of  the  Public  Health 
INCOME:  Service  actively  serving  prior  to  July  3 » 1952,  entitled 

to  f3,000.  income  tax  exemption  per  Section  l43«155j  ■ 
but  not  after  said  date*  > 


February  8,  1954 


Mr*  T.  H.  Allen 
Supervisor*" Income  Tax  Unit 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Mr*  Allen* 

Reference  Is  made  to  your  request  for  an  opinion  of  this 
office  which  request  reads  In  part  as  follows?  i 

"This  department  desires  a written  opinion 
In  connection  with  the  administration  of 
Section  143,105,  captioned,  Service  Pay  of 
Members  of  the  Armed  Forces  Hot  Taxable, 

When,  as  to  whether  or  not  the  additional 
#3,000  military  exemption  is  applicable  to 
members  of  the  Department  of  Health,  Education 
and  Welfare,  United  States  Public  Health 
Service.” 

it-  * «•  -J5-  ii-  «r  «*  i't  # «■ 

”1  believe  your  ruling  should  cover  the  matter 
herein  involved  up  to  a period  of  July  3,  1952 
and  whether  or  not  in  the  event  of  your  findings 
there  would  be  a differentiation  of  the  treatment 
of  this  additional  exemption  as  compared  before 
that  date  and  after.” 

Section  143*105,  V.A*M*3,  enacted  by  the  66th  General  Assembly, 
to  which  you  ref  er,  provides  as  follows  I 

”The  amount  of  service  pay  up  to  but  not 
exceeding  three  thousand  dollars  received 
by  a member  of  the  armed  forces  of  the  United 
States  on  active  duty  in  any  one  calendar 
year  shall  not  be  taxable  and  need  not  be 
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included  in  his  state  income  tax  return  for 
the  year  1950  and  every  year  thereafter. 

Ho  person  receiving  a dishonorable  discharge 
shall  receive  this  exemption.  The  administrator, 
executor  or  next  of  kin  of  any  deceased  member 
of  the  armed  forces  may  claim  such  exemption  for 
such  person,” 

Very  briefly,  your  question  is  whether  the  13*000,  exemption 
granted  In  the  above  provision  may  be  claimed  by  the  Commissioned 
Corps  of  the  Public  Health  Service  both  prior  to  and  after  July 
3*  1952, 

Your  attention  is  first  directed  to  Executive  Order  Ho,  9575 
(10  F,R,  7895)  issued  on  June  21,  1945*  and  signed  by  the  President 
of  the  United  States  which  provides  in  part,  as  follows* 

”By  virtue  of  the  authority  vested  In  me 
by  section  216  of  the  Public  Health  Service 
Act,  approved  July  1,  1944*  58  Stat,  691 
(this  section)}  Title  I,  of  the  First  War 
Powers  Act,  approved  December  1,  1941*  55 
StaW  838  ( sections  601-605  of  Appendix  to 
Title  50) | and  as  President  of  the  United 
States  and  Commander  in  Chief,  1 hereby  declare 
the  commissioned  corps  of  the  Public  Health 
Service  to  be  a military  service  and  a branch, 
of  the  land  and  naval  forces  of  the  United 
States  during  the  period  of  the  present  war. 

The  commissioned  corps  of  the  Public  Health 
Service  during  such  period  shall  be  subject 
to  the  Articles  for  the  Government  of  the 
Havy  to  the  extent  prescribed  in  the  follow- 
ing regulations*” 

On  June  9*  1952,  Executive  Order  Ho,  10349,  superseding 
Executive  Order  9575  F*R,  37^9)  was  issued  declaring  the  Commissioned 
Corps  of  the  Public  Health  Service  to  be  a military  service  in 
substantially  the  same  language  noted  in  the  Order  above  with  the 
further  language  ’’.From  the  date  of  this  Order  to  and  including 
June  1,  1952,”  Said  Order  reads,  in  part,  as  follows* 

”By  virtue  of  the  authority  vested  in  me 
by  section  215  of  the  Public  Health 
Service  Act  (58  Statu'  690) , and  the  au- 
thority vested  In  me  by  section  216  of 
that  Act  (58  Stat©  690)  as  continued  by 
the  Emergency  Powers  Interim  Continuation 
Act,  approved  April  14,  1952  (Public  Law 
313,  82nd  Congress),  and  as  President  of 
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the  United  States  and  Commander  in  Chief 
of  the  land  and  naval  forces  of  the  United 
States,  1 hereby  declare  the  Commissioned 
Corps  of  the  Public  Health  Service  to  be  a 
military  service  and  a branch  of  the  land 
and  naval  forces  of  the  United  States  from 
the  date  of  this  Order  to  and  including 
June  1,  1952.  * * •#w 

•Thereafter,  Executive  Order  No,  10349  was  amended  by  Executive 
Order  No,  10356  (17  F,R.  4967)  by  striking  out  June  X,  1952  and 
inserting  in  lieu  thereof  June  15*  1952,  Said  Order  was  further 
amended  by  Executive  Orders  10362  (17  F.R,  5413)  and  1036?  (17  F.R, 
5929)  extending  the  dates  to  June  30,  1952,  and  July  3,  1952, 
respectively* 

The  latter  noted  Order  provides  as  follows: 

”By  virtue  of  the  authority  vested  in  me 
by  section  216  of  the  Public  Health  Service 
Act  (58  Stat*  690),  as  continued  by  the 
Emergency  powers  Interim  Continuation  Act 
(Public  Law  313,  82nd  Congress)  as  amended 
by  joint  resolutions  approved  May  28,  1952, 

June  14,  1952,  and  June  30,  1952,  and  as 
President  of  the  United  States  and  Commander 
in  Chief  of  the  land  and  naval  forces  of 
the  United  States,  1 hereby  amend  Executive 
Order  No,  10349  of  April  26,  1952,  entitled 
’Declaring  the  Commissioned  Corps  of  the 
Public  Health  Service  To  Be  a Military 
Service  and  Prescribing  Regulations  therefor1, 
as  amended  by  Executive  Order  No.  10356  of 
May  29,  1952,  and  Executive  Order  No,- 10362  of 
June  14,  1952,  by  striking  out  ’June  30, 

1952’  appearing  in  the  Introductory  para- 
graph of  the  order  and  inserting  In  lieu 
thereof  ’July  3,  1952 J" 

From  and  after  the  date  of  July  3*  1952,  we  find  no  further 
Executive  Order  declaring  the  Commissioned  Corps  of  the  Public 
Health  Service  to  be  a branch  of  the  military  and,  therefore,  w© 
must  conclude  that  such  status  ceased  on  that  date. 

It  is  our  opinion  that  persons  actively  serving  in  the 
Public  Health  Service  after  the  effective  date  of  Section  143*010 
and  prior  to  July  3,  1952,  were  entitled  to  claim  the  $3,000. 
exemption  provided  since  they  were  serving  in  a military  service 
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so  declared  by  the  President  of  the  United  States  under  authority 
of  law.  However,  after  the  expiration  of  Executive  Order  Ho, 
10367  July  3,  1952,  such  persons  ceased  to  be  in  the  military 
service  and  therefore  could  not  claim  the  exemption  after  that 
date. 


CONCLUSION 


Therefore  it  is  the  opinion  of  this  office  that  members  of  the 
Commissioned  Corps  of  the  Public  Health  Service  actively  serving 
after  the  effective  date  of  Section  143*105  and  prior  to  July  3* 
1952,  are  entitled  to  claim  the  $3#000.  exemption  provided  in  the 
above  noted  section. 

We  are  further  of  the  opinion  that  such  persons  ceased  to  be 
in  the  military  service  after  the  expiration  of  Executive  Order 
No,  10367  on  July  3,  1952,  and  therefore  would  not  be  entitled 
to  claim  the  exemption  allowed  to  members  of  the  armed  forces  of 
the  United  States, 

This  opinion,  which  I hereby  approve,  was  written  by  my 
assistant|  Mr%  D,  D,  Guffey, 


Yours  very  truly. 


DDG ;mw 


JOHN  M.  DALTON 
Attorney  General 


COUNTY  COURTS:  County  court  in  county  under  township  organiza- 
ASSESSORS:  tion  does  not  have  authority  under  Section  53-190 

to  remove  township  clerk  and  ex  officio  township 
assessor. 


August  9,  1954 


Honorable  Walter  E.  Allen 
Prosecuting  Attorney 
linn  County 
Bettelheim  Building 
Brookfield,  Missouri 


Bear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows! 

”1  would  like  your  opinion  on  the  follow- 
ing questions 

»»Does  the  County  Court  of  a County  operat- 
ing under  the  Township  form  of  government 
have  the  power  under  Section  53*190  Revised 
Statutes  of  Missouri,  1949,  to  remove  from 
office  the  Township  Assessor  for  violating 
the  provisions  of  the  law  as  described  in 
that  Section  Or  does  Section  53*190  refer 
only  to  County  Assessors  under  the  County 
Unit  plan  of  government?*11 

Section  53.190  RSMo  1949,  which  you  have  referred  to  in 
your  letter  of  inquiry,  reads  as  follows! 

” Every  assessor  who  shall  knowingly  fail 
to  perform  any  duty  enjoined  upon  him  by 
law,  in  the  time  prescribed,  shall  be  re- 
moved from  office  by  the  county  court,  who 
shall  appoint  another  in  his  stead.  Such 
new  assessor  shall  take  a like  oath  and 
give  a like  bond  as  required  of  the  first, 
and  the  county  court  shall  ascertain  the 
amount  necessary  to  complete  the  assessment 
of  the  county  and  shall  institute  proceed- 
ings upon  the  bond  of  such  delinquent 
assessor  for  the  collection  of  such  amount 
from  him  and  his  sureties.” 
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Our  research  into  the  question  ybu  have  presented  leads 
us  to  the  conclusion  that  the  power  conferred  upon  the  county 
court  under  the  provisions  of  the  statute  quoted  does  not  ex- 
tend to  the  removal  from  office  in  a county  under  township 
organization  of  a township  clerk  and  sic  officio  township  as- 
sessor. Our  Conclusion  is  predicated  upon  the  following  reason- 
ing* V 

In  the  first  instance  there  is  no  ’’assessor,”  as  such,  in 
counties  under  township  organization.  Section  65 .110,  providing 
for  township  officers , reads  as  follows: 

"There  shall  be  chosen  at  the  biennial  elec- 
tion in  each  township  one  trustee,  who  shall 
be  ex  officio  treasurer  of  the  township,  one 
township  collector,  one  township  el erk , who 
shall  be  ex  officio  township  assessor,  and 
two  members  of  the  township  board.” 

(Emphasis  ours. ) 

In  view  of  the  fact  that  the  person  elected  as  township 
clerk  serves  in  a dual  capacity,  one  of  which  includes  the  duties 
of  an  assessor,  it  becomes  apparent  that  there  is  no  officer  in 
the  township  against  whom  the  provisions  of  Section  53.190  RSMo 
1949  might  be  directed.  It  has  been  repeatedly  held  that  county 
courts  are  courts  of  limited  jurisdiction  and  may  not  exercise 
powers  beyond  those  specifically  conferred  upon  them  or  neces- 
sarily implied  to  effectuate  the  discharge  of  official  duties# 
This  limitation  is  more  applicable  since  the  adoption  of  the 
Constitution  of  1945  wherein  county  courts  have  been  deprived  of 
their  status  as  courts  of  record  and  remain  now  primarily  as 
fiscal  managing  agencies  of  the  counties.  Consequently,  the 
power  to  remove  an  ’’assessor”  would  not  be  construed  to  extend 
to  the  removal  of  a ’’township  clerk  and  ex  officio  township 
assessor,” 


Secondly,  we  note  that  Section  53*190  authorizes  the  county 
court,  in  counties  wherein  such  statute  is  applicable,  to  appoint 
a successor  to  an  assessor  who  has  been  removed.  Examination  of 
the  statutes  relating  to  vacancies  in  office  in  counties  under 
township  organization  discloses  that  Section  65.200  RSMo  1949 
contains  a complete  scheme  for  the  filling  of  vacancies  in  town- 
ship offices.  This  section  reads  as  follows? 

’’Whenever  any  township  shall  fail  to  elect 
the  proper  number  of  officers  to  which  such 
township  may  be  entitled,  or  when  any  per- 
son elected  or  appointed  shall  fail  to  qual- 
ify, or  when  any  vacancy  shall  happen  in 
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any  township  office  from  any  cause , it  shall 
be  lawful  for  the  township  board  to  fill  such 
vacancy  by  appointment : and  the  person  so 
appointed  shall  hold  the  office  and  discharge 
all  the  duties  of  the  same  during  such  unex- 
pired term,  and  until  his  successor  is  elected 
or  appointed  and  qualified,  and  shall  be  sub- 
ject to  the  Same  penalties  as  if  they  had  been 
duly  elected;  provided,  that  any  vacancy  in 
the  township  board  shall  be  filled  by  appoint- 
ment of  the  county  court.” 

It  is  noted  that  Section  53.190  RSMo  1949  became  a part  of 
our  statutory  law  in  1$35,  whereas  Section  65.200  RSMo  1949  was 
enacted  at  a much  later  date,  viz.,  Id72«  The  later  adoption 
of  the  comprehensive  scheme  for  the  filling  of  vacancies  in 
township  offices  indicates  to  us  a legislative  intent  that  as 
to  counties  under  township  organization  Section  53.190  RSMo 
1949  is  inapplicable , 

In  the  foregoing  opinion  we  have  assumed  the  constitution- 
ality of  all  statutes  mentioned. 

CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  a county  court 
of  a county  operating  under  township  organization  may  not  re- 
move from  office  under  the  provisions  of  Section  53.190  RSMo 
1949  a township  clerk  and  ex  officio  township  assessor. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Will  F.  Berry,  Jr. 

Yours  very  truly, 


John  M«  Dalton 
Attorney  General 


VITAL  STATISTICS:  Division  to  record  births  proven  under 

provisions  of  Section  193*200,  RSMo  1949 
and  upon  payment  of  statutory  fees  to 
issue  certified  copies  of  such  records. 


March  16,  1954 


Honorable  James  R*  Amos,  K.D. 

Director,  Division  of  Health 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  mad©  to  your  request  for  an  official 
opinion  of  this  department  reading  as  follows: 

"Section  193*200,  Missouri  Revised 
Statutes  1949  provides  that  a person 
under  certain  conditions  can  file  a 
certificate  either  with  us  under  our 
procedure  or  may  follow  the  procedure 
set  forth  by  any  court.  We  have  re- 
ceived some  Circuit  Court  orders  setting 
forth  the  date  and  place  of  birth  of 
individuals  who  have  used  this  Section 
without  using  our  procedure*  The 
attorney  presenting  these  orders  be- 
lieves that  Section  193*220  does  give 
him  the  privilege  to  file  such  orders 
with  us  in  spite  of  the  fact  that  the 
procedure  outlined  in  it  refers  to 
another  matter*  Our  question  Is,  does 
the  law  provide  for  us  to  file  the 
orders  as  result  from  Section  193*200 
and  to  issue  certified  copies  therefrom?" 

Section  193*200,  RSMo  1949,  referred  to  In  your  letter 
of  inquiry  reads  as  follows: 


Honorable  James  R,  Amos,  M.D, 


mA  person  born  in  this  state,  or  a resident 
of  Missouri  born  outside  of  this  state  whose 
birth  is  not  recorded  in  any  other  state, 
may  file,  or  amend  a certificate  after  the 
time  herein  prescribed,  upon  submitting 
such  proof  as  shall  be  required  by  the 
division,  or  bjr  any-  qourt, 1 T^phasis  ours). 

Your  inquiry  is  directed  to  the  underscored  portion  of 
this  statute.  The  language  is  definite  and  unambiguous  and 
by  its  terms  authorizes  the  filing  of  certificates  of  birth 
upon  proving  to  the  satisfaction  of  any  court  the  truth  of 
the  facts  alleged  with  respect  to  such  births.  Under  these 
circumstances  no  occasion  arises  for  construction  of  the 
statute  nor  for  the  application  of  the  rules  of  interpreta- 
tion which  are  customarily  invoked  In  arriving  at  the  intent 
of  the  lawmakers.  We  direct  your  attention  to  Norberg  County 
Clerk  v,  Montgomery,  173  S,W,  (2d)  337#  wherein  it  was  said 
by  the  Supreme  Court  of  Missouri  En  Banc,  l.c*  390: 

”We  think  the  language  of  the  Statute  is 
plain  and  unambiguous,  and  the  intent 
of  the  Legislature  is  clear,  as  we  have 
already  found,  'Rules  for  the  inter- 
pretation of  statutes  are  only  intended 
to  aid  in  ascertaining  the  legislative 
intent,  Mand  not  for  the  purpose  of  con- 
trolling the  intention  or  of  confining 
the  operation  of  the  statute  within 
narrower  limits  than  was  intended  by  the 
lawmaker.”  Sutherland  on  Statutory  Const., 

Sec.  279.  If  the  intention  is  clearly  ex- 
pressed, and  the  language  used  is  without 
ambiguity,  all  technical  rules  of  Inter- 
pretation should  be  rejected.'  State  ex 
rel*  Wabash  By,  Co.,  efc  al.  v.  Shairx,  341 
Mo.  19,  106  S.W.  2d  398,  loc.  cit.  899, 

900.” 

From  the  foregoing  it  is  apparent  that  the  division 
is  required  to  record  certified  copies  of  judgments  entered 
by  courts  acting  upon  petitions  for  the  establishment  of  the 
facts  of  the  births  of  registrants.^ 
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Your  further  question  Is  directed  to  the  necessity  of 
the  division  supplying  certified  copies  of  such  orders  or 
judgments  after  recordation.  In  this  regard  your  attention 
is  directed  to  the  provisions  of  Section  193.190,  RSMo  1949# 
reading  in  part,  as  follows  I 

"The  state  registrar  shall,  upon  request, 
furnish  any  applicant  a certified  copy  of 
the  record  of  any  birth  or  death  registered 
under  provisions  of  this  law*  for  the  ranking 
and  certification  of  which  a fee  of  fifty 
cents  shall  be  paid  by  the  applicant  to  the 
state  department  of  revenue,  «■  # 

This  statute  discloses  that  a duty  has  been  enjoined 
upon  the  division  to  supply  certified  copies  of  records 
upon  payment  of  the  fee  prescribed  in  the  statute. 

CONCLUSION 

In  the  premises  we  are  of  the  opinion  that  the  Division 
of  Health,  Bureau  of  Vital  Statistics,  is  required  to  accept 
for  recordation  certified  copies  of  judgments  entered  by 
courts  establishing  the  facts  relating  to  the  birth  of  persons 
desiring  to  register  such  births  in  the  manner  provided  by 
Section  193.200,  RSMo  1949. 

We  are  further  of  the  opinion  that  certified  copies  of 
such  records  must  be  supplied  to  persons  tendering  the  statu* 
tory  fees  prescribed  by  Section  193.190. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant.  Will  P.  Berry,  Jr, 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


WPB : vlw 


PURE  FOOD  AND  DRUG  ACT: 
CIRCUIT  ATTORNEY: 


Duty  of  enforcing  embargo  provisions 
of  Missouri  Food  and  Drug  Law  devolves 
upon  circuit  attorney  for  City  of 
St.  Louis. 


August  12,  1954 


Jamas  R.  Amos , M.  D. , Director 
Division  of  Health 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Sir* 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows* 

"We  recently  embargoed  over  3»00Q  cases 
of  salad  olives*  packed  by  a manufacturer 
located  in  the  city  of  St,  Louis*  Missouri. 
Laboratory  analysis  of  these  ©lives  showed 
that  they  were  contaminated  with  insects, 
insect  excreta,  pupae  and  larvae  in  various 
stages  of  development,  and  in  some  cases  a 
considerable  amount  of  sand,  grit  and  other 
extraneous  matter. 

"This  information  was  transmitted  to  our 
representative  in  St.  Louis,  Missouri,  Mr. 

Edwin  Bolfing,  who  in  turn  took  the  infor- 
mation to  the  City  Prosecuting  Attorney's 
Office  and  asked  for  assistance  in  securing 
condemnation  of  these  olives . 

"Mr.  Bolfing  was  informed  by  the  City  Prose- 
cuting Attorney  that  this  was  not  his  duty 
but  was  the  duty  of  the  Circuit  Attorney's 
Office.  Mr.  Bolfing  then  proceeded  to  the 
Circuit  Attorney’s  Office  and  the  Circuit 
Attorney  advised  him  that  this  was  the  duty 
of  the  Prosecuting  Attorney's  Office. 

"Since  neither  of  these  officials  felt  that 
the  enforcement  of  the  State  Food  and  Drug 
Laws,  Chapter  196,  was  his  responsibility, 
it  will  be  appreciated  if  you  would  give  us 
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an  official  opinion  concerning  this  matter 
since  we  are  desirous  of  knowing  who  is 
responsible  for  enforcing  the  State  Food 
and  Drug  Laws  in  the  city  of  St.  Louis, 

Missouri. 

Provisions  relating  to  the  enforcement  of  the  Missouri 
Pure  Food  and  Drug  Act  are  found  in  Section  196,035  RSMo  1949, 
reading,  in  part,  as  follows: 

"It  shall  be  the  duty  of  the  prosecuting 
attorney  in  any  county  or  city  in  the 
state,  when  called  uponTy  the  division 
of  health,  or  any  of  Its  assistants,  to 
’ render  any  legal  assistance  in  his  power 
to  execute  the  laws  and  to  prosecute  cases 
rising  under  the  provision  Of  Sections 
196.010  to  196.120.*  * *" ; (Emphasis  ours . ) 

Looking  to  other  statutes  relating  to  the  circuit  attorney 
in  the  City  of  St.  Louis,  we  find  the  following  provisions  con- 
tained in  Section  56.430  ESMo  1949: 

"At  the  general  election  to  be  held  in  this 
state  in  the  year  1946,  add  every  four  years 
thereafter,  there  shall  be  elected  in  the 
city  of  St.  Louis  one  circuit  attorney,  who 
shall  reside  in  said  city,  and  shall  possess 
the  same  qualifications  and  be  subject  to 
the  same  duties  that  are  prescribed  by  this 
chapter  for  prosecuting  attorneys  throughout 
the  state,  and  the 'city  register  of  said 
city"  shall  transmit  to  the  secretary  of  state 
an  abstract  of  the  votes  given  for  each  can- 
didate for  circuit  attorney  in  said  city, 
in  the  same  manner  as  is  required  by  law  of 
clerks  of  county  courts,"  (Emphasis  ours.) 

It  is  clear  that  under  the  quoted  provisions  of  Section 
196*035  the  duties  relating  to  enforcement  of  the  Missouri  Pure 
Food  and  Drug  Act  have  been  placed  upon  the  prosecuting  attor- 
neys in  the  various  counties*  Aside  from  this  Specific  provision 
we  find  further  that  under  the  provisions  of  56.060  RSMo  1949, 
the  duty  of  representing  the  State  generally  in  all  civil  matters 
has  been  placed  upon  such  official.  This  section  reads,  in  part, 
as  follows: 
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"The  prosecuting  attorneys  shall  commence 
and  prosecute  all  civil  and  criminal  actions 
in  their  respective  counties  in  which  the 
county  or  state  may  be  concerned,  * * 

(Emphasis  ours.) 

It  is  our  thought  that  the  confusion  in  connection  with 
this  matter  has  arisen  by  virtue  of  the  existence  of  both  a 
"circuit  attorney"  and  a "prosecuting  attorney"  in  the  City  of 
St.  Louis.  However,  examining  the  statutory  duties  imposed 
upon  the  prosecuting  attorney  for  such  city,  we  find  that  such 
duties  are  not  broad  enough  to  encompass  proceedings  brought 
under  the  statutes  referred  to  in  your  letter  of  inquiry.  The 
duties  of  such  official  are  delineated  in  56.490,  RSMo  1949, 
reading  as  follows; 


"The  prosecuting  attorney  of  the  St,  Louis 
court  of  criminal  correction  shall  attend 
to  and  prosecute  all  suits  brought  therein, 
and  he  shall  appear  for  the  state  in  all 
cases  appealed  from  said  court  to  the  St. 
Louis  court  of  appeals ; the  prosecuting 
attorney  shall  attend  at  his  office,  on 
each  secular  day  of  the  week,  for  the  pur- 
pose of  preparing  all  complaints,  affidavits, 
informations  and  pleas  required  by  law  to  be 
lodged  in  said  court . " 


It  is  apparent  that  the  duties  of  the  prosecuting  attorney 
in  the  City  of  St.  Louis  are  limited  to  the  prosecution  of  mis- 
demeanors in  the  St.  Louis  Court  of  Criminal  Corrections. 


It  is  true  that  under  the  provisions  of  Section  196.025 
RSMo  1949,  acts  constituting  adulteration  or  misbranding  of  food 
products  such  as  are  described  in  your  letter  of  inquiry  and 
other  violations  of  the  Pure  Food  and  Drug  Act  ai*@  made  misde- 
meanors. It  therefore  would  be  the  duty  of  the  prosecuting 
attorney  in  the  City  of  St.  Louis  to  institute  any  criminal 
proceedings  which  might  arise  as  a result  of  the  commission  of 
such  acts, 

CONCLUSION 

In  the  premises,  it  is  the  opinion  of  this  department  that 
the  duty  of  enforcing  the  embargo  provisions  of  the  Missouri 
Pure  Food  and  Drug  Act  within  the  City  of  St.  Louis  rests  upon 
the  circuit  attorney  for  such  city. 
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It  is  the  further  opinion  of  this  department  that  criminal 
proceedings  based  upon  violations  of  the  Pure  Food  and  Drug  Act 
should  be  prosecuted  by  the  prosecuting  attorney  of  such  city. 

The  foregoing  opinion * which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Will  F.  Berry,  Jr. 

Tours  very  truly, 


John  M.  Dalton 
Attorney  General 

Wfi/vtl 
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DIVISION  OP  HEALTH:  Orders  for  alterations  to  be  made  in  build- 

HOTELSi  ings  used  as  hotels,  to  b e given  to  the  owner, 

proprietor  or  agent  in  charge  of  said  buildings, 
when  sueh  building  does  not  meet  the  require- 
ments of  a building  used  for  a hotel  by  Missouri  law,  ean  only  be 
given  by  the  Director  of  the  Division  of  Health  or  by  a deputy,  who 
may  be  the  deputy  of  food  and  drug  administration,  when  such  deputy 
is  vested  with  such  authority  by  the  Director  of  the  Division  of 
Health.  The  closing  order  for  a hotel  to  be  given  following  non- 
compliance  with  the  order  of  alterations  in  the  building  mentioned 
above,  can  only  be  given  by  the  same  person  tinder  the  same  condi- 
tions as  noted  above;  that  is  to  say,  the  Director  of  the  Division 
of  Health  or  by  a deputy  invested  with  such  authority  by  the  Direc- 
tor of  the  Division  of  Health. 

August  20,  1954 

James  R*  Amos,  M*D« 

Director,  Division  of  Health 
Department  of  Health  and  Welfare 
Jefferson  City,  Missouri 

Dear  Sir* 

Your  recent  request  for  an  official  opinion  reads  as  fol- 
lows! 

"I  am  attaching,  herewith,  a letter  from  one 
of  our  District  Pood  and  Drug  Representatives 
concerning  the  Jefferson  Hotel  at  Joplin,  Mis- 
souri, 

"You  will  not©  that  Mr,  Stewart  Tatum,  Prose- 
cuting Attorney  for  Jasper  County,  has  raised 
a question  concerning  the  authority  of  our 
Pood  and  Drug  Inspectors  to  Issue  a closing 
order  for  a hotel  as  provided  under  Chapter 
315,  Revised  Statutes  of  Mis souri, 1949* 

"Mr*  Tatum  is  apparently  basing  his  decision, 
concerning  this  matter,  upon  Section  315*020, 
which  states  in  the  last  sentence  of  the  sec- 
tion* *If  at  the  expiration  of  the  required 
notice  such  owner  or  agent  of  t&e  building  so 
occupied  refuse  or  fail  to  comply  with  said 
sections  mentioned  in  such  notice  then  it  shall 
be  the  duty  of  the  Director  of  the  Division  of 
Health  to  close  said  hotel  until  such  require- 
ments are  complied  with1. 

"It  has  always  been  our  understanding  that  the 
Director  of  the  Bureau  of  Pood  and  Drugs  and 
the  District  Representatives  of  the  Bureau  of 
Pood  and  Drugs  are  acting  under  the  orders  and 
directions  of  the  Director  of  the  Division  of 
Health  and  are,  therefore,  agents  acting  in 
the  name  of  the  Director  of  the  Division  of 
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Health,  and  that  notices  issued  by  them  in  ac- 
cordance with  the  requirements  of  Section  315*020 
would  be  sufficient  to  satisfy  the  requirement  of 
said  section.  We  would,  therefore,  appreciate 
an  official  opinion  as  to  the  legality  of  the  Dist- 
rict Pood  and  Drug  Inspectors  issuing  work  orders 
for  the  repairs  or  alterations  to  be  made  on  such 
hotels,  and  the  subsequent  Issuance  of  a closing 
order  as  provided  for  in  Section  315,020, 

"It  would  of  course  be  physically  impossible  for 
the  Director  of  the  Division  of  Health  to  personal- 
ly inspect  each  hotel  within  the  state  of  Missouri 
and  issue  a closing  order  in  person  for  those  who 
fail  to  comply  With  the  requirements  of  Chapter  135, 

It  seems  to  me  that  it  was  the  intent  of  the  legis- 
lature to  provide  for  the  delegation  of  such  author- 
ity and  powers  to  responsible  district  personnel, 

"Since  this  same  question  has  arisen  concerning  the 
delegation  of  authority  to  close  food  handling  es- 
tablishments under  Section  196,190  through  196.265, 
particularly  Section  196,214-0,  196,214-5  and  196,250, 
we  would  like  to  call  your  attention  to  the  fact 
that  in  the  1939  Revised  Statutes,  Section  9900 
reads  as  follows*  ‘Any  duty  by  this  chapter  im- 
posed upon  the  state  food  and  drug  commissioner 
may,  with  equal  force  and  authority,  be  performed 
by  any  deputy  state  food  and  drug  commissioner,  or 
any  inspector  of  state  food  and  drug  department, 
as  directed  by  the  state  food  and  drug  commission- 
er. (R.S,  1929,  Sec.  1305l).‘ 

"It  is,  therefo®,  my  belief  that  it  was  the  intent 
of  the  legislature  in  both  the  case  of  a good  hand- 
ling establishment  and  a hotel  to  permit  the  dele- 
gation of  authority  to  district  representatives  to 
issue  work  orders  or  instructions  for  the  correc- 
tion of  sanitation  defects  and  to  close  those  es- 
tablishments who  are  endangering  the  health  and  wel- 
fare of  the  people  of  the  state, ’ 

"In  the  event  our  present  method  of  operation  is  not 
legal,  please  indicate  the  correct  legal  procedure." 

The  letter  to  which  you  refer,  and  which  you  enclosed,  reads: 
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"I  have  just  returned  from  a visit  with  Stewart  Tatum, 
Prosecuting  Attorney,  Jasper  County,  in  regard  to 
the  Jefferson  Hotel,  Joplin,  Missouri* 

"Mr#  Tatum  states  that  the  law  reads  that  all  or- 
ders for  changes  to  b e made  as  well  as  closing 
orders  must  come  from  the  Director  and  therefore 
he  is  unable  to  act.  He  is  more  than  willing  to 
take  up  the  matter  after  the  notices  and  closing 
orders  along  with  the  time  lapse  as  required  by  law 
is  done. 

"To  review  our  record  of  which  you  have  had  copies 
of  each  are  as  follows  t 

‘'February  4»  1954  inspection  and  work  order 
Issued. 

Sect.  315.080,  315.110,  315.120 
Sect.  315.180  and  post  rates 

"May  20,  1954  inspection  and  work  order 
amended  to  Include 

Seot%  315.090 

"June  10,  1954  letter  to  Mr.  Ben  Davis, 
operator,  pointing  out  the  following  vio- 
lations of  hotel  lawt 

Sect.  315.040,  315.090,  315.120,  315.180 

"June  28,  1954  registered  letter  pointing 
out  time  work  order  due  and  the  duty  of  Pro- 
secuting Attorney, 

"July  15,  1954  Inspection  and  closing  order 
issued, 

"Mr.  Ben  Davis  is  a very  cooperative  man  and 
wants  to  close  the  hotel,  but  he  also  wants  the 
landlady  to  fix  the  building  or  release  him  from 
his  lease.  He  has  hired  a good  lawyer  and  the 
lawyer  has  advised  him  that  if  we  got  a circuit 
court  order  to  close  then  he  would  have  ground. 

The  lawyer  also  stated  that  the  circuit  court 
closing  order  was  the  only  legal  closing  order 
and  that  he  didn’t  believe  our  order  was  legal, 

"Since  the  Prosecuting  Attorney  has  ruled  as  such, 

I think  a review  of  our  whole  position  in  this  mat- 
ter should  be  ’re-hashed.’  Mr.  Tatum  stated  another 
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example  of  this  is  in  the  liquor  control  sec- 
tion of  the  law  which  reads  something  like  our 
section  of  the  hotel  law*  Would  you  please  re- 
view the  law  and  state  the  course  of  action  to 
be  taken  now? ” 

Section  315*020  RSMo  19ij-9»  to  which  you  refer,  reads  as 
follows t 

"It  is  hereby  made  the  duty  of  the  director  of 
the  division  of  health  to  inspect  or  cause  to 
be  inspected,  at  least  once  annually  and  as 
often  thereafter  as  he  may  deem  necessary,  every 
hotel  In  the  state,  and  for  that  purpose  he  shall 
have  the  right  of  entry  and  access  thereto  at  any 
reasonable  time*  Whenever,  upon  such  inspection, 
it  shall  be  found  that  such  business  and  property 
so  inspected  is  not  being  conducted,  or  is  not 
equipped  in  the  manner  and  condition  required  by 
the  provisions  of  sections  315*010  to  315*230,  it 
shall  thereupon  be  the  duty  of  the  director  of  the 
division  of  health  to  notify  the  owner,  proprietor 
or  agent  in  charge  of  such  business*  or  the  owner 
or  agent  of  the  building  so  occupied,  of  such 
changes  or  alterations  as  may  be  necessary  to  ef- 
fect a complete  compliance  with  the  provisions  of 
sections  315*010  to  315*230*  It  .shall  thereupon 
, be  the  duty  of  such  owner,  proprietor  or  agent  in. 

'J  charge  of  such  business,  or  such  owner  or  agent 
of  the  building  so  occupied  to  make  such  altera- 
tions or  changes  as  may  be  necessary  to  put  such 
building  and  premises  in  a condition  that  will 
fully  comply  with  the  provisions  of  sections  '3l5 . 010 
to  3l5*230j  all  permanent  repairs  and  alterations 
to  the  building  and  premises  to  be  made  by  the  own- 
er thereof;  provided,  however , that  thirty  days* 
time  after  reoeipt  of  such  notice  shall  be  allowed 
for  conforming  to  the  requirements  of  sections 
315*010  to  315.230.  If  at  the  expiration  of  the 
required  notice  such  owner  or  agent  of  the  build- 
ing so  occupied  refuse  or  fail  to  comply  with  said 
sections  mentioned  in  such  notice,  then  it  shall 
be  the  duty  of  the  director  of  the  division  of 
health  to  close  said  hotel  until  such  requirements 
are  complied  with.” 

As  you  state  in  your  letter,  it  is  not  to  be  supposed  that 
the  law  contemplates  that  the  duties  of  hotel  Inspection  imposed 
upon  the  director  of  the  division  of  health  are  to  be  discharged 
by  him  personally,  and  the  underlined  portion  of  Section  315.020, 
supra,  makes  provision  for  the  actual  inspection  to  be  done  by 
deputies. 
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The  question  which  you  have  directed  to  us  is  whether  these 
deputies  may  he  district  food  and  drug  inspectors? 

Section  192.090  RSMo  194-9,  states  that  the  director  of  the 
division  of  health  may  delegate  to  a deputy*  who  may  be  the  deputy 
food  and  drug  inspector,  responsibility  for  the  administration  of 
the  laws  pertaining  to  the  inspection  of  hotels.  That  section  reads! 

“The  division  of  health  shall  exercise  such  powers 
and  duties  pertaining  to  inspection  of  hotels, 
inns  and  boarding  houses  as  is  imposed  by  law,  and 
such  powers  and  duties  may  be  delegated  by  the  di- 
rector of  the  division  of  health  to  a deputy  who 
may  be  the  deputy  of  food  and  drug  administration 
and  who.,  under  the  director,  shall  be  chiefly  re- 
sponsible for  the  administration  of  laws,  orders 
and  findings  relating  to  the  inspection  of  hotels, 
inns  and  boarding  houses #“ 

It  seems  to  us  that  the  above  section  clearly  gives  the  direc- 
tor of  health  power  to  delegate  to  the  deputy  of  the  food  and  drug 
administration  power  to  administer  all  of  the  laws  pertaining  to 
the  inspection  of  hotels*  and  that  would,  of  course,  include  work 
orders  and  closing  orders*; 

Me  believe,  therefore,  that  work  and  closing  orders  may  be  is- 
sued only  by  the  Director  of  the  Division  of  Health,  or  by  a deputy, 
who  may  be  the  deputy  food  and  drug  administration,  if  the  Director 
of  the  Division  of  Health  delegates  such  authority  to  such  deputy. 


CONCLUSION 

It  la  the  opinion  of  this  department  that  the  orders  for  alter- 
ations to  be  made  in  buildings  used  as  hotels,  to  be  given  to  the 
owner,  proprietor  or  agent  in  charge  of  said  building,  when  such 
building  does  not  meet  the  requirements  of  a building  used  for  a 
hotel  by  Missouri  law,  can  only  be  given  by  the  Director  of  the  Di- 
vision of  Health  or  by  a deputy  who  may  be  the  deputy  of  food  and  drug 
administration,  when  such  deputy  is  vested  with  such  authority  by  the 
Director  of  the  Division  of  Health. 

It  la  our  further  opinion  «hst  the  closing  order  for  a hotel 
to  be  given,  following  non-compliance  with  the  order  for  alterations 
in  the  building  mentioned  above,  can  only  be  given  by  the  same  person 
under  the  same  conditions  as  noted  above*  that  is  to  say,  the  Director 
of  the  Division  of  Health  or  by  a deputy  invested  with  such  authority 
by  the  Director  of  the  Division  of  Health. 
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The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Hugh  P.  Williamson. 


Very  truly  yours, 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


APPROPRIATIONS: 
FEDERAL  AID:, 
DIVISION  OF  HEALTH: 


Federal  aid  provided  under  Public  Law  725 
as  amended  by  Public  Law  4$2  stands appro- 
priated for  current  biennium  to  Division 
of  Health. 


December  1,  1951+ 


James  R.  Amos,  M.B.,  Director 
Division  of  Health 
Department  of  Public  Health 
and  Welfare  of  Missouri 
Jefferson  City,  Missouri 

Dear  Sir! 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows* 

"The  Eighty-third  Congress  passed,  and  the 
President  signed.  Public  Law  4&2  known  as 
the  Medical  Facilities  Survey  and  Construc- 
tion Act  of  1954*  This  Act  amends  Public 
Law  725,  which  was  the  basic  Hill-Burton 
Hospital  Construction  Act* 

"In  order  for  Missouri  to  receive  Federal 
Funds  available  under  this  Act,  the  General 
Assembly  has,  each  biennium,  written  two 
appropriation  acts  making  these  funds  avail- 
able to  the  State  Division  of  Health.  In 
the  Appropriation  Laws  of  1953-1955 » as 
passed  by  the  Sixty-seventh  General  Assembly, 

Section  6.140  and  Section  6.150  made  these 
appropriations.  Each  section  states  * Federal 
Funds  from  the  Federal  Government  made  pursu- 
ant to  Public  Law  725,  etc.  , 

"We  would  like  an  opinion  from  your  Office  as 
to  whether  we  can  accept  and  disburse  Federal 
Funds  granted  Missouri  under  the  new  Federal 
Law  462  and  appropriated  to  the  Division  of 
Health  under  the  above  named  sections.  Inas- 
much as  the  new  law,  Number  4&2,  is  a revision 
of  the  basic  law  #725,  merely  expanding  the 
scope  of  the  original  Hill-Burton  Program,  it 
may  be  that  no  change  in  appropriating  acts 
will  be  necessary. 
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"Funds  are  now  available  to  Missouri  for 
the  added  programs." 

Sections  6.140  and  6.150,  found  as  a part  of  House  Bill 
396  of  the  67th  General  Assembly,  now  appear  in  Laws  of  Missouri 
1953  at  page  176.  These  two  sections  read  as  follows! 

Section  6.140 

"Federal  funds  from  the  federal  government 
made  pursuant  to  Public  Law  725  for  con- 
ducting and  reporting  survey  of  existing 
public  and  private  hospitals  and  health 
centers.— -All  allotments,  grants  and  con- 
tributions of  funds  which  may  be  received 
by  this  state  from  the  federal  government 
for  the  period  beginning  July  1,  1953  and 
ending  June  30,  1955,  which  is  made  pur- 
suant to  Public  Law  725,  known  and  cited 
as  the  Hospital  Survey  and  Construction 
Act,  for  the  purpose  of  conducting  and  re- 
porting a survey  of  existing  public  and 
private  hospitals  and  health  centers  and 
units  and  the  need  for  the  construction  of 
public  and  nonprofit  hospitals  in  this 
state,  shall  stand  and  are  hereby  appro- 
priated for  the  use  of  the  Division  of 
Health. n 


Section  6.150 

"Federal  funds  from  the  federal  government 
made  pursuant  to  Public  Law  725  for  the 
construction  of  public  and  nonprofit  hos- 
pitals.—All  allotments,  grants,  and  con- 
tributions of  funds  which  may  be  received 
by  this  state  from  the  federal  government, 
for  the  period  beginning  July  1,  1953  and 
ending  June  30,  1955,  which  are  made  pur- 
suant to  Public  Law  725,  known  and  cited 
as  the  Hospital  Survey  and  Construction 
Act,  which  provides  for  assistance  by  the 
federal  government  to  states  carrying  on 
a hospital  building  program,  for  the  pur- 
pose of  paying  any  federal  grants  received 
by  the  state  of  Missouri  for  such  purpose, 
for  the  construction  of  public  and  non- 
profit hospitals  in  this  state,  shall  stand 
and  are  hereby  appropriated  for  the  use  of 
the  Division  of  Health.” 
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James  ft*  Amos,  M.D. , Director 


We  have  examined  Public  Law  4#2  passed  by  the  &3rd  Con- 
gress , and  find  that  it  is  simply  amendatory  of  Public  Law  72$ 
known  as  the  wHill-Burton  Hospital  Construction  Act.”  The 
amendment  serves  to  increase  the  scope  of  activities  for  which 
federal  aid  in  the  form  of  monetary  grants  has  been  made  avail- 
able to  the  several  states  meeting  the  requirements  set  forth 
therein. 

In  the  construction  of  acts  of  the  General  Assembly,  the 
guiding  principle  is  the  determination  of  the  intent  of  the 
legislature  in  giving  its  approval  to  such  acts*  Examining  the 
appropriation  acts  quoted  supra  covering  the  current  biennium, 
it  becomes  readily  apparent  that  the  General  Assembly  intended 
thereby  to  make  available  to  the  State  of  Missouri,  through  the 
agency  of  the  Division  of  Health,  all  of  the  benefits  which 
might  inure  to  the  state  through  participation  in  the  plans  for 
surveys  of  existing  health  facilities  and  the  construction  of 
such  facilities  where  needed.  fPurther  evidencing  this  intent 
is  the  fact  that  through  the  passage  of  what  now  appear  as  Sec- 
tions 192.230,  192.240  and  192I2S0,  RSMo  1949,  the  same  division 
has  been  designated  and  empowered  to  conduct  a survey  of  existing 
facilities  and  to  provide  plans  for  new  facilities  as  well  as  to 
receive  grants  from  all  sources,  including  the  federal  government , 
for  the  purpose  of  effectuating  such  plans. 

Comparing  Public  Laws  725  land  4#2,  it  will  be  observed  that 
the  aid  provided  therein  is  infthe  nature  of  a gratuity  to  the 
several  states.  Further,  the  basic  underlying  purposes  of  the 
two  acts  are  the  same,  viz. , the  furtherance  of  the  public  health 
of  the  people  of  the  nation.  It  has  been  determined  that  such 
aid  should  be  distributed  through  such  agencies  of  the  various 
states  as  have  been  authorized  by  the  people  thereof  speaking 
through  the  several  General  Assemblies. 

It  must  also  be  remembered  that  all  funds  which  are  appro- 
priated under  the  appropriation  acts  quoted  supra  are  derived 
solely  from  the  federal  government.  Any  of  such  funds  remaining 
unexpended  are,  under  the  terms  of  the  federal  act,  required  to 
be  repaid'  into  the  federal  treasury.  We  therefore  are  not  con- 
fronted with  the  many  technical  objections  which  might  be  raised 
to  the  withdrawal  of  state  moneys  from  the  state  treasury,  inas- 
much as  the  funds  here  under  consideration  are  held  by  the  State 
of  Missouri  for  expenditure  in  a fiduciary  capacity. 

CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  the  appropria- 
tions for  the  current  biennium,  found  as  Sections  6.I4O  and  6.150, 
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Laws  of  1953#  page  l?3f  are  sufficient  to  appropriate  to  the 
Division  of  Health  all  federal  aid  received  by  the  State  of 
Missouri  under  the  provisions  of  Public  Law  725  as  amended  by 
Public  Law  of  the  #3rd  Congress. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Will  F.  Berry,  Jr. 

lours  very  truly, 


John  M.  Dalton 
Attorney  General 


COMPTROLLER  AND 
BUDGET  DIRECTOR: 


The  contract  for  the  purchase  of  a rug  by 
the  Missouri  Supreme  Court  did  not  need  to  be 
approved  by  the  state  comptroller  and  budget 
director;  that  a contract  for  repairs  to  the 
Missouri;  Supreme  Court  Building  , should  have; 

• been  approved  by  the  Director  of  Public 
Buildings . 


February  3,  1954 


Monorabl©  Newton  Atterbury 
Comptroller  end  Budget  Director 
Department  of  Revenue 
Jefferson  City,  Missouri 

Beer  Mr,  Atterburyt 

Ms  department  is  in  receipt  of  your  letter  dated  November 
24#  1953#  in  which  you  ask  certain  questions  regarding  the  du- 
ties  of  your  department, 

MWe  received  your  letter  of  November  10,  1953# 
the  first  paragraph  reading  as  follows: 

w,The  purchasing  agent’s  act  specifically  ex- 
cludes the  legislative  and  judicial  branches, 
and  I am  enclosing  copies  of  two  opinions,  one 
dated  June  7#  1947#  and  one  dated  November  7, 

1947. ‘ 

HI  believe  that  you  mean  by  this  that  legislative 
and  judicial  branches  are  not  required  to  go 
through  the  usual  procedure  as  do  other  depart* 
ments  when  (1st)  an  encumbrance  is  made  against 
their  accounts  before  obligations  are  incurred, 

(2d)  in  furnishing  the  comptroller  with  copies 
of  Contracts  for  certain  purchases  or  contractual 
services  and  (3rd)  in  submitting  payments  to  the 
comptroller  with  the  understanding  it  is  up  to 
his  office  to  decide  if  charges  are  properly  made* 

f,Two  specific  deals  brought  this  matter  up.  On©  was 
the  purchase  of  rugs  from  the  Jefferson  Rug  Company 
for  #2,859*36,  the  other  was  the  paying  of  contrac- 
tual work  of  the  Western  Waterproofing  Company  in 
the  amount  of  $11,432*50*  We  know  the  judicial  and 
legislative  branches  operat©  on  a basis  different 
from  that  decreed  for  the  other  state  departments. 

The  above  items  have  been  processed  by  this  de- 
partment and  paid,  but  the  responsibility  of  the 
comptroller’s  office  in  connection  with  these  pay- 
ments is  frankly  not  clear  in  our  minds.  We  do 
not  wish  to  ask  either  the  judicial  or  legislative 
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departments  to  comply  with  any  rules  that  do  not 
apply  to  them  but  at  the  same  time  we  do  not  wish 
to  neglect  any  duties  which  the  law  places  on  us. 

We  are  particularly  concerned  in  Missouri  Revised 
Statutes  19l4-9i  sections  8.070*  8.260,  8.250*  33*030 
and  33.014-0,  as  to  whether  these  sections  apply  to 
any  extent  to  the  judicial  and  legislative  branches* 
The  questions  in  our  minds  In  regard  to  the  two  above 
mentioned  transactions  were  (1)  in  the  case  of  the 
rug  should  the  obligation  have  been  posted  to  our 
records  as  an  encumbrance  before  the  actual  contract 
was  made  with  the  Jefferson  lug  Company,  and  (2) 
should  the  comptroller*  s office  decide  as  to  the 
propriety  of  the  charge  made*  For  instance*  as  re* 
gards  charge  * had  you  bought' a rug  for  the  Attorney 
General *3  office,  we  would  have  insisted  the  price, 
of  $2*859*36  be  paid  either  out  of  your  additions 
or  replacements  appropriation*  The  rug  purchased 
from  the  Jefferson  Rug  Company  was  paid  for  by  the’ 
Supreme  Court  out  of  their  operations  appropriati on, 
but  according  to  the  wording  of  the  appropriation, 
as  well  as  the  general  understanding  of  the  mean- 
ing of  the  term*  operating  expenses  would  not  cover 
such  a purchase*  Similar  questions  arise  in  regard 
to  the  Western  Waterproofing  Company*  If  such  a 
transaction  had  been  made  by  another  department* 
under  the  sections  of  the  statutes  above  mentioned* 
we  would  have  received  before  the  contract  was  made 
from  the  Department  of  Public  Buildings  a copy  of 
the  contract*,  with  a request  for  encumbrance*  The 
amount  of  the  contract,  if  proper*  would  have  been 
charged  against  the  account*  as  set  forth  under 
sections  33*030  and  33.OI4.O* 

’’As  we  before  mentioned*  we  do  feel  the  judicial 
and  legislative  branches  are  put  on  a different 
footing*  but  is  the  law  which  puts  them  on  such 
status  sufficient  to  relieve  the  comptroller's 
office  of  the  duties  required  under  sections 
8.070,  8*260  and  8.250? 

"Possibly  your  letter  of  November  10*.  1953*.  was 
intended  to  answer  all  the  above , but  in  thinking 
back  on  our  discussion  I am  afraid  I did  not  com- 
pletely cover  the  matters  that  concerned  us 
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In  the  above  you  direct  our  attention  to  Chapters  8 and  33 » 
RSMo  194.9,  and  to  specific  sections  in  each  chapter#  We  shall 
consider  first  the  parts  of  Chapter  8 to  which  you  refer,  which 
are  Sections  8.070,  8.250,  8,260*  This  chapter  relates  to  the 
jurisdiction  of  the  Board  and  the  Director  of  Public  Buildings# 
Section  8.O7O,  supra,  reads  as  follows* 

"The  director  shall  serve  as  an  advisor  and 
consultant  to  all  department  heads  In  obtain- 
ing architectural,  plans,  letting  contracts, 
supervising  construction,  purchase  of  real 
estate,  inspection  and  maintenance  of  build- 
ings# No. contracts  shall  be  let  for  repair, 
rehabilitation,  or  construction  of  buildings, 
without  approval  of  the  director,  and  no  claim 
for  repair,  construction  or  rehabilitation  pro- 
jects under  contract  shall  be  accepted  for  pay- 
ment by  the  state  without  approval  by  the  direc- 
tor} provided,  that  there  is  excepted  herefrom 
the  design,  architectural  services,  construc- 
tion, repair,  alteration  or  rehabilitation  of 
all  laboratories,  libraries,  classrooms,  tech- 
nical buildings  used  for  teaching  purposes,  and 
those  buildings  or  utilities  serving  such  educa- 
tional units,  and  any  building  or  teaching  Unit 
built  wholly  or  in  part  from  funds  other  than 
state  appropriations.” 

Under  the  above  section  we  believe  that  the  state  building 
inspector  was  a proper  advisor  In  ragged  to  the  repairs  made  re- 
cently on  the  Supreme  Court  Building  and  that  the  contract  for 
those  repairs  should  not  have  been  entered  into  without  his  ap- 
proval* Obviously  he  would  not  have  anything  to  do  with  the 
pur chase  of  the  rug  referred  to  by  you. 

Section  8.250,  supra,  referred  to  by  you,  reads  as  follows* 

"No  contract  shall  be  made  by  an  officer  of  this 
state  or  any  board  or  organization  existing  under 
the  laws  of  this  state  or  under  the  charter,  laws 
or  ordinances  of  any  political  subdivision  thereof, 
having  the  expenditure  of  public  funds  or  moneys 
provided  by  appropriation  from  this  state  in  whole 
or  in  part,  or  raised  in  whole  or  In  part^by  taxa- 
tion under  the  laws  of  this  state,'  or  of  any  po- 
litical subdivision  thereof  containing  five  hundred 
thousand  inhabitants  or  over,  for  the  erection  or 
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construction  of  any  building,  improvement,  alter- 
ation or  repair,  the  total  cost  of  which  shall 
exceed  the  sum  of  ten  thousand  dollars,  until 
public  bids  therefor  are  requested  or  solicited 
by  advertising  for  ten  days  in  one  paper  in  the 
county  in  which  the  work  is  located?  and  if  the 
cost  of  the  work  contemplated  shall  exceed  thirty- 
five  thousand  dollars,  the  same  shall  be  advertise 
ed  for  ten  days  in  the  county  paper  of  the  county 
in  which  the  work  is  located,  and  in  addition  there- 
to shall  also  be  advertised  for  ten  days  in  two 
daily  papers  of  the  state  having  not.  less  than 
fifty  thousand  daily  circulation?  and  in  no  case 
shall  any  contract  be  awarded  when  the  amount  ap- 
propriated for  same  is  not  sufficient  to  entirely 
complete  the  work  ready  for  service*  The  number 
of  such  publie  bids  shall  not  be  restricted  or  cur- 
tailed, but  shall  be  open  to  all  persons  complying 
with  the  terms  upon  which  such  bids  are  requested 
or  solicited.” 

We  believe  that  the  provisions  of  the  above  section  would  ap- 
ply to  the  contract  with  the  Western  Waterproofing  Company,  since 
that  contract  was  for  an  amount  in  excess  of  f.10,000. 

Section  8.260,  supra,  referred  to  by  you,  provides  the  manner 
of  payment  of  appropriations  of  $5*000  or  mote  for  the  erection 
of  buildings  or  for  their  repair.  This  section  we  believe  to  be 
applicable  to  the  contract  with  the  Western  Waterproofing  Company 
referred  to  above. 

Let  us  now  give  attention  to  Chapter  33,  RSMo  194-9*  and  to 
Sections  33*030  ©nd  33*01)0,  thereof.  Those  two  sections  read* 

“Section  33.030— The  division  of  the  budget  and 
comptroller  shall  have  the  power  and  its  duties 
shall  be t 

” (1)  To  assist  the  director  of  revenue  in  pre- 
paring estimates  and  information  concerning  re- 
ceipts and  expenditures  of  all  state  agencies  as 
required  by  the  governor  and  general  assembly? 

"(2)  To  certify  approval  of  the  incurring  of  all 
obligations  for  the  payment  of  money.  As  a pre- 
requisite to  such  certification,  the  comptroller 
shall  ascertain  that  the  obligation  to  be  in- 
curred is  within  the  work  program  and  budget  al- 
lotment, Each  such  certification  from  the  comp- 
troller to  the  state  auditor  shall  be  accompanied 
by  a copy  of  the  purchase  order* 

"(3)  To  preapprove  all  claims  and  accounts  and 
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certify  them  to  the  state  auditor  for  payment* 

As  a prerequisite  to  his  preapproval  of  claims 
and  accounts*  the  comptroller  3hall  ascertain 
that  such  claims  and  accounts  are  regular  and 
correct*  Each  such  certification  from  the 
comptroller  to  the  state  auditor  shall  be  ac- 
companied by  a copy  of  the  invoice, 

!Po  prepare  and  report  to  the  governor  or 
to  the  general  assembly  when  requested  any  fi- 
nancial data  or  statistics  which  he  or  it  may 
require*  such  as  monthly  or  quarterly  estimates 
of  the  state*s  income  and  cost  figures  on  the 
current  operations  of  departments,  institutions 
or  agencies, n 

“Section  33,QkO.  1,  No  expenditure  shall  be 
made  and  no  obligation  incurred  by  any  depart- 
ment without  the  following  certifications  s 

"(1)  Certification  by  the  comptroller  pur- 
suant to  the  provisions  of  section  33*030; 

Certification  by  the  auditor  that  the 
expenditure  is  within  the  purpose  of  the  appro- 
priation and  that  there  is  in  the  appropriation 
an  unencumbered  balance  sufficient  to  pay  it. 

tt2.  At  the  time  of  issuance  each  such  certification 
shall  be  entered  on  the  general  accounting  books  by 
the  comptroller  as  an  encumbrance  on  the  appropria- 
tion and  on  the  allotment;  provided,  that  if  the 
obligation  shall  not  be  incurred  after  such  certif- 
ication shall  have  been  entered  on  the  general  ac- 
counting books  as  an  encumbrance  on  the  appropria- 
tion and  on  the  allotment,  such  certification  shall 
be  removed  from  the  general  accounting  books  as  an 
encumbrance  on  the  appropriation  and  on  the  allot- 
ment, Any  officer  or  employee  of  the  state  who 
shall  make  any  expenditure  or  incur  any  obligation 
without  first  securing  such  certifications  from  the 
comptroller  and  the  auditor  shall  be  personally 
liable  and  liable  on  his  bond  for  the  amount  of  such 
expenditure  or  obligation,-  2fo  prevent  inconvenience 
and  delay,  the  comptroller  and  the  auditor-  shall  be 
authorized  to  establish  a system  for  certification 
of  emergency  or  anticipated  minor  obligations  and 
expenditures,  and  non -budget  ary  expenditures,*” 
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We  now  call  attention  to  the  fact  that  Section  3^.010,  RSMo 
19i|-9>  states  that*  "The  terra  ’department*  as  used  in  this  chapter 
shall  be  deemed  to  mean  department,  office,  board  or  commission, 
bureau,  institution,  or  any  other  agency  of  the  state  except  the 
legislative  and  judicial  departments."  While  Section  3^*010* 
supra,  refers  to  "as  used  in  this  chapter"  such  section  is  found 
as  Section  ?3»  Laws' Mo.  19i|5#  page  llj.28,  and  there  the  phrase  is 
found  to  be  "as  used  in  this  Act."  The  Act  therein  referred  to 
contains  what  are  now  Sections  33*030  and  33*0^0*  We  believe, 
therefore,  that  the  term  "department"  as  used  In  Section  3^*010, 
supra,  has  reference  to  the  provisions  of  Sections  33*030  and 
33.0jj.0,  supra*  Section  33*030  is  found  in  Laws  Mo.  I9k$>  page  lk28. 
Section  36*  Section  33 • o£|-0 * Is  found  in  Laws  Mo.  19 'k$>  page  llj.2o, 
Section  60.  It  Is  to  be  noted  that  Section  33 * 01^0  referring  to  the 
certification  by  the  comptroller  pursuant  to  the  provisions  of  Sec- 
tion 33*030  refers  to  "any  department".  Therefore,  we  do  not  believe 
that  Sections  33*030  and  33*04.0  apply  to  the  judicial  branch  of  the 
government.  In  view  of  this,  we  believe  (1)  that  in  the  case  of  the 
rug  the  obligation  did  not  have  to  be  posted  on  your  records  as  an 
encumbrarice,  and  (2)  that  approval  by  the  office  of  the  comptroller 
before  contract  of  purchase  was  made  was  not  necessary. 
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It  is  the  opinion  of  this  department  that  the  contract  for 
the  purchase  of  a rug  by  the  Missouri  Supreme  Court  did  not  need 
to  be  approved  by  the  state  comptroller  and  budget  director;  that 
a contract  for  repairs  to  the  Missouri  Supreme  Court  building  should 
have  been  $>  proved.  by  the  Director  of  Public  Buildings. 

The  foregoing  opinion,  which  T hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Hugh  P*  Williamson. 


Very  truly  -join's. 


HPW/ld 


JOHN’  M.  DALT0H 
Attorney  General 


APPROPRIATIONS:  Members  of  State  Board  of  Nursing  entitled 

STATE  BOARD  OP  NURSING:  to  compensation  of  ten  dollars  per  day  on 

and  after  date  of  appointment  October  27,  • 

1953,  95  per  cent  of  appropriations  under  House  Bill  38Ip,  Section 
7.390,  passed  by  the  67th  General  Assembly  as  of  August  29,  1953, 
shall  be  transferred  to  the  State  Board  of  Nursing  Fund  for  the 
use  of  the  State  Board  of  Nursing  and  expenses  of  said  Board  shall 
be  paid  out  of  such  appropriation  and  that  appropriated  under  House 
'Bill  11,  passed  by  the  Second  Session,  67th  General  Assembly. 


June  3,  1951| 


Eonorable  Newton  At ter bury 
State  Comptroller 
Jeffers on  City,  ■ Missouri 


tear  Mr*  Atterburyt 

This  will  acknowledge  receipt  of  your  request  for  an  opinion, 
which,  for  the  sake  ofv brevity,  we  shall  restatq*  v 

you  first  inquire  when  the  rate  of  compensation  of  members 
of  the  State  Board  of  Nursing  changes  from  eight  dollars  to  ten 
dollars  per  day* ' 


Prior  to  the  enactment  of 
General  Assembly,  known  as 
Cum* 

compensation  of 
day  for  each  day 
'While  engaged  In 
this  section  was 
hnder  section 
each  member  of 
each  day  she  is 


Bill 
Chapter 


165,  passed  by  the 
Missouri  Revised 
1953,  Section  335*170  RSMo  19^9  ftked  the 
members  of  said  Board  at  eight  dollars  per 
or  a part  thereof  for  attending  meetings  dr 
otherwise  discharging  their  duties*  However , 
by  Senate  Bill  165,  supra,  and  now 
Missouri  Revised  statutes  Cum, 
board  shall  receive  ten  dollars 

in  the  discharge  of  her  duties* 


when  did  Section  335 «150  supra,  become 
that  particular  session  of  the 
appropriation  acts  and  those  carrying 
effective  under  Section  29*  Article 


The  question  now 
effective?  All  bills 
67th  General 
emergency  clauses  became 
Constitution  of  Missouri,  90  days  after  adjournment* 
Assembly  adjourned  that  particular  session  on  May  31 
view  of  the  above  and  foregoing.  Section  335*150 
for  compensation  of  such  members  for  ten  dollars  per 
effective  on  August 


The  Generi 


providing 
r became 


Senate  Bill  165  became  effective  August  29,  1953*  Said 
bill  repealed  Chapter  335  Revised  Statutes  of  Missouri  19^9, 
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whioh  created  a Board  of  Examiners  and  Registrars  of  Nurses  and 
amongst  other  things  provided  compensation  for  the  members  of 
said  board.  In  your  request  you  state  that  the  Governor  appoint- 
ed  members  to  the  new  State  Board  of  Nursing  on  October  27#  1953* 
Therefore,  during  the  interim,  the  effective  date  of  Senate  Bill 
165  supra,  August  29*  1953*  and  date  of  appointment  of  members  of 
the  new  State  Board  of  Nursing,  October  27,  1953*  there  was  in 
fact  no  board  under  either  the  old  or  the  new  law.  Had  Chapter 
535  Revised  Statutes  of  Missouri  19^9  not  been  outright  repealed 
by  Senate  Bill  165  supra,  then  the  members  of  the  old  board  would 
carry  over  until  their  successors  were  duly  appointed  and  quali- 
fied as  provided  by  statute  and  the  Constitution  of  Missouri,  So, 
strictly  speaking,  the  rate  of  compensation  changed  from  eight 
dollars  per  day  to  ten  dollars  per  day  on  October  27,  1953*  when 
the  members  of  the  new  State  Board  of  Nursing  were  duly  appointed 
by  the  Governor,  <. 

Therefore,  it  is  the  opinion  of  this  department  that  members 
of  the  State  Board  of  Nursing  are  entitled  to  receive  ten  dollars 
per  day  compensation  on  and  after  October  27,  1953*  the  date  of 
their  appointment. 

You  next  inquire  if  it  will  be  legal  for  you  to  transfer 
95  p«n  cent  of  the  balance  of  the  appropriations  provided  in 
House  Bill  3%*  Section  7*390,  passed  by  the  67th  General  As- 
sembly, to  the  State  Board  of  Nursing  fund  and  then  to  pay  ex- 
penses of  the  present  State  Board  of  Nursing  from  the  amount 
transferred  and  that  appropriated  under  House  Bill  11,  passed  by 
the  67th  General  Assembly,  Second  Extra  Session,  which  was  in  the 
amount  of  #11,700.00, 

House  Bill  3%|  Section  7*390,  passed  by  the  67th  General  As- 
sembly, which  convened  in  Jefferson  City  on  January  7,  1953*  appro- 
priates #56,000,00  out  of  the  state  treasury  chargeable  to  the 
State  Board  of  Nurses  Examiners  Fund  for  use  of  the  State  Board  Of 
Nurses  Examiners  for  the  biennial  July  1,  1953*  to  June  30,  1955* 
(Said  appropriation  act  was  approved  July  lif,  1953*) 

House  Bill  11,  passed  by  the  67th  General  Assembly,  Second 
Extra  Session,  is  an  appropriation  out  of  state  treasury  chargeable 
to  the  State  Board  of  Nursing  Fund  in  the  sum  of  #11,700,00  for  use 
of  the  State  Board  of  Nursing  for  a period  from  the  effective  date 
of  said  appropriation  act  and  ending  July  30,  1955#  and  said  appro- 
priation act  concludes  with  the  following  paragraph: 
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“The  foregoing  amounts  are  In  addition  to  the 
amounts  appropriated  for  the  same  purposes 
for  the  1953-5!?  biennial  period  in  Section 
7*390  of  House  Bill  No,  384  of  the  Sixty- 
seventh  General  Assembly,  approved  July  14, 

1953.” 

Senate  Bill  165,  Chapter  335,  Missouri  Revised  Statutes  Gum* 
Supp*  1953,  was  approved  by  the  Governor  on  April  1,  1953*  So, 
we  can  assume,  under  established  rules  of  statutory  construction, 
that  the  67th  General  Assembly  of  the  State  of  Missouri,  in  pass- 
ing the  foregoing  appropriation  acts  were  also  apprised  of  the  fact 
that  Senate  Bill  165  had  been  enacted,  since  the  67th  General  As- 
sembly passed  both  the  appropriation  acts  referred  to  and  Senate 
Bill  165  supra*  Smith  v*  Pettis  County,  136  S.W.  (2d)  282,  34-3 
Mo.  839?  Sikes  v.  St.  Louis  & S.F.R*  Go*.  105  S.W.  700,  127  Mo. 

App.  326}  Timmonds  v,  Kennish,  149  S,W.  5 52,  244-  Mo.  3lQ.  We  merely 
mention  this  faOt  In  an  effort  to  try  to  determine  what  the  legis- 
lative intent  was  with  regard  to  these  particular  appropriation  acts* 

Strictly  speaking,  there  was  not,  in  Chapter  335#  RSMo  194-9, 
or  the  act  repealing  that  Chapter  and  creating  the  new  nursing  law, 
any  such  board  as  the  "State  Board  of  Nurses  Examiners"  or  "State 
Board  of  Nurses  Examiners  Fund,"  which  were  referred  to  as  such  in 
the  appropriation  act.  House  Bill  3%,  Section  7*390  supra. 

Section  335*120,  RSMo  1949#  created  a "Board  of  Examiners  and 
Registrars  of  Nurses,"  and  Section  335*080  RSMo  1949,  provided  for 
the  deposit  of  fees  and  money  received  by  said  Board  in  the  state 
treasury  to  the  credit  of  "Board  of  Nurses  Fund."  Section  335*130, 
Missouri  Revised  Statutes  Cum.-  Supp.  1953  created  what  is  known  as 
a "State  Board  of  Nursing,"  and  Section  335*180  Missouri  Revised 
Statutes  Gum.  Supp.  1953  provides  that  all  funds  received,  by  the 
above  Board  shall  be  paid  to  the  director  of  revenue  and  placed  to 
the  credit  of  the  "State  Board  of  Nursing  Fund."  Section  335*180 
Missouri  Revised  Statutes  Gum.  Supp.  1953  provides  that  on  the 
effective  date  of  said  chapter,  not  over  95  per  cent  of  all  funds 
held  In  the  name  of  the  State  Board  of  Nurses  Examiners  shall  be 
transferred  to  the  Board  created  by  this  chapter,  (which  is  State 
Board  of  Nursing).  Furthermore,  it  Is  our  understanding  that  ex- 
penses of  the  present  and  past  board  have  been  paid  out  of  the  ap- 
propriations contained  in  House  Bill  384,  Section  7.390  supra.  So, 
we  believe  it  was  clearly  the  legislative  intent  that  the  appropria- 
tions of  House  Bill  384*  Section  7*390  supra,  was  for  the  credit  of 


3 


Honorable  Newton  Atterbury 


the  State  Board  of  Horsing  Fund  for  the  us©  of  the  State  Board  of 
Nursing# 

This  is  further  supported  by  the  fact  that  the  same  General 
Assembly,  in  passing  House  Bill  11  supra,  which  was  a later  appro- 
priation act  and  which  Was  specifically  chargeable  to  the  State 
Board  Cf  Nursing  Fund  for  use  of  the  State  Board  of  Nursing,  con- 
tained in  the  last  paragraph  of  said  appropriation  act,  a provision 
that  such  appropriation  was  in  addition  to  amounts  appropriated  for 
the  same  purposes  for  biennial  period  1953-55  in  House  Bill  3%  of 
the  6?th  General  Assembly#  Also  that  all  such  fees  received  by 
either  the  former  Nursing  Board  or  the  latter  Board,  successor  in 
office,  were  all  to  be  used  for  one  purpose,  that  of  expenses  of 
the  Nursing  Board  of  the  State  of  Missouri#  Furthermore,  this  is 
supported  by  the  fact  that  the  administrators  of  said  act  and  the 
executive  department  of  the  State  of  Missouri  have  construed  the 
law  by  their  actions.  In  paying  expenses  of  both  Boards  out  of 
the  appropriations  provided  under  House  Bill  3%j  Section  7 #390 
supra#  Robertson  v.  Manufacturing  Lumberman's  Underwriters,  145 
S,W#  (2d)  134,  3^  Ho#  1103$  Williams  v#  Williams,  30  S.W.  (2d)  69, 
325  Mo.  963. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  in  fact  the  rate  of 
compensation  for  board  members  changed  from  eight  dollars  to  ten 
dollars  per  day  on  and  after  August  29,  1953,  the  effective  date  of 
Senate  Bill  165,  passed  by  the  67th  General  Assembly,  State  of  Mis- 
souri; however,  since  said  bill  repealed  the  former  law,  Chapter  335 
Revised  Statutes  of  Missouri  1949,  creating  the  State  Board  of  Ex- 
aminers and  Registrars  of  Nurses  and  fixing  the  compensation  of  said 
members*  there  being  no  board  in  existence  during  the  interim, 

August  29,  1953,  and  date  of  appointment  of  members  of  the  new  State 
Board  of  Nursing  by  the  Governor  on  October  27,  1953,  that  the  com- 
pensation of  ten  dollars  per  day  provided  under  Senate  Bill  165 
supra,  for  board  members  in  fact  was  effective  on  and  after  October 
27,  1953*  It  is  the  further  opinion  that  95  per  cent  of  the  balance 
of  the  appropriations  in  House  Bill  3%,  Section  7*390,  as  of 
August  29,  1953,  effective  date  of  Senate  Bill  165,  passed  by  the 
67th  General  Assembly,  should  be  transferred  to  the  State  Board  of 
Nursing  Fund  and  expenses  of  the  present  State  Board  of  Nursing  may 
be  paid  out  of  such  funds  and  those'  provided  under  House  Bill  11, 
passed  by  the  67th  General  Assembly,  Second  Extra  Session# 


Honorable  Newton  Atterbury 


The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr*  Aubrey  R*  Hammett,  Jr* 

Very  truly  yours. 


ARHtfim 


JOHN  M*  DALTON 
Attorney  General 


The  provisiosa  of/ Article  IV,  v ./ 
Section  28,  Constitution  of 
Missouri,  1945*  are  applicable 
to  the  judiciary;  and  on  each 
claim  submitted  for  paymert  the 
Comptroller  must  certify  it 
for  payment  and  the  Auditor 
must  certify  that  the  expenditure 
is  within  the  puppose  of  the 
appropriation  and  that  there  is 
in  the  appropriation  an  unencum- 
bered balance  sufficient  to  pay  it. 

July  1,  1954 


Honorable  Newton  Atterbury 
Comptroller  and  Budget  Director 
Capitol  Building 
Jefferson  City*  Missouri 

Dear  Sir* 

Your  recent  request  for  an  official  opinion  reads  as 
follows: 

"We  received  your  letter  of  February  3*  1954# 
giving  us  an  opinion  in  regard  to  certification 
for  payment  by  the  Comptroller  to  cover  various 
obligations  incurred  by  the  Supreme  Court. 

"Me  Interpreted  your  conclusion  and  the  four 
lines  immediately  preceding  that  conclusion  to 
mean  that: 

n (1)  It  was  not  necessary  for  the  Supreme  Court 
to  purchase  any  Items  with  the  exception 
of  paper,  printing,  and  binding  (about 
which  you  had  previously  ruled)  through 
the  State  Purchasing  Agent.  That  it  was 
not  the  Comptroller *s  duty  to  preapprove 
and  encumber  any  purchases,  with  the  except 
tion  as  above  mentioned,  before  they  were 
made  and  a State  obligation  incurred. 

n (2)  That  repairs  or  additions  to  the  Missouri 
Supreme  Court  Building  should  be  done  on 
contract  which  was  approved  by  the  Director 
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pf  Public  Buildings  prior  to  the  start  of 
the  work  and  which  are  encumbered  by  the  Comp- 
troller at  the  time  the  approved  contract 
is  received, 

*‘We  were  also  Interested  In  knowing  if  it  was 
not  a duty  of  the  Comptroller’s  Office,  as  well 
as  the  Auditor’s  Office,  as  part  of  the  condition 
of  certifying  for  payment,  that  the  payment 
Itself  be  made  out  of  the  proper  account.  If  our 
tinderstanding  is  correct,  it  is  the  duty  of  the 
Comptroller’s  Office,  as  well  as  the  State 
Auditor’s  Office  to  certify  to  the  State  Treasurer’; 
that  the  expenditure  is  within  the  purpose  of  the 
appropriation;  that  is,  items  that  are  in  the 
wording  of  the  appropriation  itself  and  considered 
from  the  accounting  standpoint  that  are  clearly 
to  be  paid  out  of  ’operation*  or  ’general  expense* 
appropriation  could  not  be  paid  out  of  'addi- 
tions, repairs,  replacement’  appropriation  and 
vice  versa.  We  believe  the  State  Auditor  agrees 
with  this  office  in  our  opinion  that  it  is  the 
duty  of  both  offices  to  see  that  payments  are 
charged  to  the  proper  appropriation, 

“The  primary  concern  of  this  department  and  the 
Auditor’s  Office  is  what  conditions  must  be  satis- 
fied before  we  draw  and  sign  a warrant  authorizing 
the  State  Treasurer  to  withdraw  and  pay  from  the 
treasury.  In  your  opinion  of  February  3,  19 54* 
we  note  that  you  made  no  reference  to  Article  ij.,  Section 
28,  of  the  Constitution  of  Missouri,  which  reads 
as  follows  s 

M ’Section  28,  withdrawals  from  treasury  - 
limitations  on  authority  to  incur  obliga- 
tions - certifications  by  comptroller  and 
auditor  - expiration  of  appropriations No 
money  shall  be  withdrawn  from  the  state 
treasury  except  by  warrant  drawn  in  accordance 
with  an  appropriation  made  by  law,  nor  shall 
any  obligation  for  the  payment  of  money  be 
incurred  unless  the  comptroller  certifies  it 
for  payment  and  the  state  auditor  certifies 
that  the  expend! ture  is  within  the  purpose  of 
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the  appropriation  and  that  there  Is  in  the 
appropriation  an  unencumbered  balanee  suf- 
ficient to  pay  it.  At  the  time  of  issuance 
each  such  certification  shall  be  entered  on 
the  general  kccounting  books  as  an  encum- 
brance on  the  appropriation.  No  approprla# 
tion  shall  confer  authority  to  incur  an 
obligation  after  the  termination  of  the 
fiscal  period  to  which  it  relates,  and  every 
appropriation  shall  expire  six  months  after 
the  end  of  the  period  for  which  madeo* 

"We  note  Article  4*  Section  2d  makes  no 
reference  to  departments  and  would  sees  to 
us  to  cover  all  payments  made  by  the  State 
without  regard  to  origin.  Your  opinion  of 
February  3,  1954,  had  satisfied  us  Insofar 
as  our  problem  with  the  Supreme  Court  was 
concerned  but  we  now  have  a letter  of  February 
8,  1954,  from  Mr.  John  M.  Holmes,  Executive 
Secretary  of  the  Judicial  Conference  of 
Missouri,  bringing  up  additional  questions 
based  on  his  interpretation  of  your  opinion. 

His  letter  reads  as  follows* 

"’Supplementing  ray  letters  of  January  12, 

20,  25  and  27,  1954*  £ have  read  the  opinion 
of  the  Attorney  General  to  Honorable  Newton 
Atterbury,  dated  February  3*  1954#  holding 
that  Secs.  33*030  and  33.040  RSMo  1949  do  not 
apply  to  the  judicial  branch  of  the  govern- 
ment, which  would  include  the  Judicial 
Conference  of  Missouri.  I would  still  like 
to  have  a conference  with  you  and  Mr.-  Atterbury 
at  your  earliest  convenience,  covering  not 
only  the  matters  raised  in  previous  letters 
but  the  broader  question  of  what  jurisdiction 
remains.  Here  are  a few  of  the  questions  that 
1 have  in  minds 

"1.  Do  we  continue  to  send  requisitions  to 

your  office  for  Personal  Service,  Opera- 
tion, Additions,  Repairs  and  Replacements, 
respectively,  or  do  we  make  our  requests 
direct  to  the  State  Treasurer  for  drafts 
covering  payment  of  salaries  and  other 
expenditures? 


-3- 


Honorable  Newton  Atterbury 


"2.  Do  the  technicalities  pertaining  to 
the  purchase  of  paper  still  apply? 

”3*  How  are  purchases  involving  printing 
and  the  charges  and  payments  therefor 
to  be  handled? 

H * Other  matters  will  probably  occur  to  each  of 
us  before  we  have  the  conference.* 

"Mr.  Holmes*  interpretation  of  your  opinion  is 
so  radically  different  from  our  understanding 
that  we  would  sincerely  appreciate  it  if  you 
would  add  to  your  conclusion  of  February  3,  an 
additional  paragraph  or  so  which  would  satis- 
factorily answer  the  three  questions  that 
Mr.  Holmes  has  in  mind,  and  further  clarify , 
giving  consideration  to  Article  4*  Section  28, 
o£  the  Constitution  quoted  above,  the  Comptroller’s 
and  Auditor’s  duties  in  certifying  payments  for 
the  judicial  branch. " 

ft 

Your  request  may  be  resolved  into  two  questions: 

(1)  whether  Article  IV,  Section  28,  Constitution  of  Missouri, 
1945#  Is  applicable  to  the  judicial  branch  of  the  state  govern- 
ment, and  (2)  who  is  the  final  arbiter  over  disputes  in  classifi 
cation  of  claims  under  the  appropriations  specified  by  the  Legls 
lature. 

The  Constitution  of  Missouri,  1945#  by  Article  IV,  Section 
23#  requires  the  Legislature  to  distinctly  specify  the  amount 
and  purpose  of  appropriations  as  follows: 

"The  fiscal  year  of  the  state  and  all  its 
agencies  shall  be  the  twelve  months  be- 
ginning on  the  first  day  of  July  in  each 
year.  The  general  assembly  shall  make 
appropriations  for  one  or  two  fiscal  years, 
and  the  63rd  General  Assembly  shall  also 
make  appropriations  for  the  six  months  end- 
ing June  30,  1945*  Every  appropriation  law 
shall  dis tine tly  specify  the  amount  and 
purpose  of  the  appropriation  without  refer- 
ence to  any  other  law  to  fix  the  amount  or 
purpose." 
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Article  IV,  Section.  28,  Constitution  of  Missouri,  1945* 
requires  the  comptroller  to  perform  certain  duties  before 
any  claim  against  the  state  is  paid. 

MNo  money  shall  be  withdrawn  from  the 
state  treasury  except  by  warrant  drawn 
in  accordance  with  an  appropriation  made 
by  law,  nor  shall  any  obligation  for  the 
payment  of  money  be  incurred  unless  the 
comptroller  certifies  it  for  payment 
and  the  state  auditor  certifies  that  the 
expenditure  is  within  the  purpose  of  the 
appropriation  and  that  there  is  in  the 
appropriation  an  unencumbered  balance 
sufficient  to  pay  it.  At  the  time  of 
issuance  each  such  certification  shall 
be  entered  on  the  general  accounting  books 
as  an  encumbrance  on  the  appropriation. 

No  appropriation  shall  confer  authority 
to  incur  an  obligation  after  the  termina- 
tion of  the  fiscal  period  to  which  it 
relates,  and  every  appropriation  shall 
expire  six  months  after  the  end  of  the 
period  for  which  made.” 

The  separation  of  the  state  government  into  three  branches 
is  provided  by  Article  II,  Constitution  of  Missouri,  1945* 

’’The  powers  of  government  shall  be  divided 
into  three  distinct  departments— the  legis- 
lative, executive  and  judicial— each  of 
which  shall  be  confided  to  a separate  magls* 
tracy,  and  no  person,  or  collection  of  per- 
sons, charged  with  the  exercise  of  powers, 
properly  belonging  to  one  of  those  depart- 
ments, shall  exercise  any  power  properly 
belonging  to  either  of  the  others,  except 
in  the  instances  in  this  Constitution  express- 
ly directed  or  permitted." 

Although  there  is  provision  for  separation  of  the  govern- 
ment into  three  branches,  i.e.,  the  executive,  legislative 
and  judicial,  these  three  branches  do  not  exist  In  a vacuum, 
but  they  are  integrated  into  a complete  scheme  of  state  government. 
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The  Legislature  is  the  traditional  keeper  of  the  purse, 
and  is  given  by  the  Constitution  the  power  to  appropriate 
money,  and  to  specify  the  purposes  for  whieh  such  money  may 
be  expended.  The  Constitution  contemplates  the  control  of 
the  expenditure  of  the  money  appropriated  by  the  Legislature 
to  be  vested  in  the  executive  branch  of  government,  and  pro- 
vides for  a comptroller  who  will  examine  each  claim  and  give 
his  certification  as  to  its  validity.  The  Constitution 
further  provides  for  an  auditor,  and  requires  that  he  deter- 
mine the  existence  of  a proper  appropriation. 

The  Constitution  h&ving  given  to  the  Comptroller  the  duty 
of  ascertaining  the  validity  of  an  appropriation,  and  given  to 
the  Auditor  the  duty  of  certifying  that  the  expenditure  is  within 
the  purpose  of  the  appropriation,  vre  must  conclude  that  those 
officers  must  perform  said  duties  on  all  claims  presented,  and 
that  their  determination  should  be  the  final  one  subject  only 
to  review  by  the  Courts.  To  hold  otherwise  and  state  that  the 
legislature  and  judiciary  could  determine  whether  each  claim 
submitted  was  within  a certain  appropriation  would  nullify  the 
effect  of  this  constitutional  provision. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that  the 
provisions  of  Article  IV,  Section  28,  Constitution  of  Missouri, 
1945#  are  applicable  to  the  judiciary;  and  that  on  each  claim 
submitted  for  payment  the  Comptroller  must  certify  it  for  pay- 
ment and  the  Auditor  must  certify  that  the  expenditures  is 
within  the  purpose  of  the  appropriation  and  that  there  Is  in  the 
appropriation  an  unencumbered  balance  sufficient  to  pay  It. 

This  opinion,  which  I hereby  approve,  was  prepared  by  my 
Assistant,  Mr.  Paul “McGhee. 


Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 

I’McGtlvd 


MUNICIPAL 'WATER  SUPPLY:  Tbe  addition  of  fluoride  to  a city's 
Use  of  fluoride:  water  supply  to  make  the  fluoride 

content  one  part  fluoride  to  one 
million  parts  water  as  recommended 
by  the  Division  of  Health  of  Missouri 
and  the  United  States  Public  Health 
Service  would  not  contravene  any 
existing  law  of  the  State  of  Missouri. 

July.  li|.,  1954 
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Honorable  Harold  W*  Barriek 
Prosecuting  Attorney 
Pottle  County 
Sodalia,  Missouri 

Dear  Mr*  Barrlck | 

This  will  be  the  opinion  you  requested  from 
this  office  whether  the  addition  of  a given  content 
of  fluoride  to  a city*  a water  supply,  according  to 
a standard  fixed  by  the  Missouri  State  Board  of 
Health  and  the  United  States  Public  Health  Service 
would  contravene  any  existing  law  of  Missouri*  Your 
letter  requesting  the  opinion  states t 

“I  herewith  request  an  opinion  from 
your  office  on  the  following  question:.,  , 

* 

"Would  the  addition  of  sufficient 
fluoride  to  a city*  s water  supply  to 
bring  the  fluoride  content  to  the 
standard  one  part  per  million,  as 
prescribed  by  the  Missouri  State 
Board  of  Health  and  the  United  States 
Public  Health  Service,  contravene 
any  existing  law  of  the  State  of 
Missouri? 

"Thank  you  very  much  for  your  help 
in  this  matter." 

Review  of  the  Revised  Statutes  and  Session  Acts 
of  Missouri  discloses  that  there  is  no  legislative 
enactment  in  force  in  this  State  either  permitting  or 
prohibiting  the  fluoridation  of  water. 


Honorable  Harold  W.  Barriek: 


Section  192.180,  V.A.M.S.  1949*  provides  that  the 
Division  of  Health  may  make  rules  to  Insure  a safe  quality 
of  water  furnished  by  municipalities  and  others  dispensing 
water  to  the  public.  The  text  of  said  Section  192.180 
reads  as  follows* 

"The  division  of  health  shall  make  and 
enforce  adequate  rules  and  regulations 
for  the  maintenance  of  a safe  quality 
of  water  dispensed  Jto'  the  public  and 
for  the  collection  of  samples  and  analysis 
of  water,  either  natural  or  treated,  fur- 
nished by  municipalities,  corporations* 
companies*  or  Individuals  to  the  public 
and  shall  fix  the  fees  for  any  service 
rehdered  under  the  rules  and  regulations 
to  cover  the  cost  of  the  service, rt 

Section  192,200  of  the  same  revision  of  the  statutes, 
requiring  any  municipality  or  other  corporation,  or  company, 
or  individual  supplying  water  to  the  public  (not  exempted 
by  the  terms  of  the  sections  referred  to  In  Section  192.220, 
V.A.M.S,  1949)  to  keep  the  division  advised  of  its  complete 
plan  and  facilities  for  furnishing  water  to  the  public,  reads 
as  follows t . 

"Every  municipal  corporation,  private 
corporation,  company  or  individual 
supplying  or  authorized  to  supply 
Water  to  the  public  within  the  state 
shall  file  with  the  division  of  health 
a certified  copy  of  the  plans  and  sur- 
veys of  the  water  works  with  a descrip- 
tion of  the  methods  of  purification  and 
of  the  source  from  which  the  supply  of 
water  is  derived,  and  no  source  of  supply 
shall  be  used  without  a written  permit  of 
approval  from  the  division  of  health,  and 
no  new  supplies  shall  be  established  or 
dispensed  to  the  public  without  first  ob- 
taining such  written  permit  of  approval, 

Whenever  an  investigation  of  any  water 
supply,  plant,  or  methods  used  shall  be 
undertaken  by  the  division  of  health, 
it  shall  be  the  duty  of  the  municipality, 
corporation,  company,  institution  or 
person  having  in  charge  the  water  supply 
under  investigation  to  furnish  on  demand 
to  the  division  of  health  such  information 
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as  that  body  considers  necessary  tc 
determine  the  sanitary  quality  of 
the  water  being  dispensed*  Approval  , 
of  new  water  supplies  for  municipal!-  - 
ties  must  necessarily  involve  consid* 

©ration  of  sewage  provisions  for  safety  \- 
to  the  public  health*11 

It  is  provided  by  the  statutes  of  this  State  that 
cities,  towns  and  villages  may,  through  boards  of  health 
or  departments  of  health,  or  other  agencies,  as  the  case 
may  be,  by  regulations  or  ordinances,  prescribe  the  means 
of  insuring  a safe  quality  of  water  to  be  dispensed  by 
such  municipalities  to  the  public. 

The  duties  imposed  by  statute  upon  the  Division  of 
Health,  respecting  the  establishment  and  maintenance  of 
a safe  quality  of  water  dispensed  to  the  public,  are  to 
promulgate  and  enforce  such  rules,  and  to  analyze  samples 
of  the  water  supply  to  determine  if  the  quality  of  the  water 
supply  is  safe,  and  to  issue  the  certificate,  required  by 
said  Section  192,200,  supra,  concerning  the  plans  and  sur- 
veys of  the  water  works , with  a description  of  the  methods 
of  purification  and  the  source  from  which  the  supply  of 
water  is  derived,  and  to  approve,  by  written  permit,  the 
dispensing  of  such  water  supply  to  the  public. 

Our  research  in  the  preparation  of  this  opinion,  in-  . 
eluding  conferences  with  personnel  of  the  Division  of 
Health  of  this  State,  and  also  including  correspondence 
with  that  Division  and  the  Regional  Office  of  the  United 
States  Public  Health  Service,  discloses  that  neither  the 
Division  of  Health  of  Missouri  nor  the  United  States  Pub- 
lic Health  Service  have  or  maintain  any  fixed  standard  of 
content  of  fluoride  added  to  a city’s  water  supply  to  be 
followed  by  municipalities  or  other  entities  supplying 
water  to  the  public.  These  units  of  public  health  do  ad- 
vise and  recommend  a content  of  fluoride  to  be • added  to 
public  water  supplies  which  must  be  approved  by  the  Division 
of  Health  of  this  State,  but  they  do  not  fix  or  establish 
a definite  standard  of  content  of  fluoride  for  us©  in  water 
to  be  dispensed  to  the  public. 

It  appears  that  municipalities  or  other  entities, 
in  complying  with  the  statutes  requiring  that  a safe 
quality  of  water  shall  be  dispensed  to' the  public,  may 
determine  for  themselves,  individually,  the  amount  of 
fluoride  to  be  added  to  such  cities’  water  supplies  to 
bring  such  fluoride  content  to  a standard  that  will  meet 
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with  the  approval  of  the  division  of  Health  of  Missouri 
and  the  United  States  Public  Health  Service.  That  standard 
is  said,  in  your  letter  requesting  an  opinion,  to  be  one 
part  per  million. 

Statutory  provisions  providing  for  insuring  a safe 
quality  of  water  to  be  dispensed  to  the  public  and  the 
duties  imposed  upon  the  Bivision  of  Health  of  this  State 
incident  to  requiring  a safe  quality  for  public  use,  how- 
ever, primarily  have  no  relationship  to  the  addition  of 
fluoride  to  a water  supply  to  be  so  dispensed.  Insofar 
as  the  use  or  fixing  the  content  of  fluoride  as  an  additive 
to  such  water  supply  is  concerned.  The  addition  of  fluoride 
to  a water  supply,  as  we  are  advised  by  both  the  Division 
of  Health  of  this  State  and  the  Regional  Office  of  the  United 
States  Department  of  Health,  Education  and  Welfare  Public 
Health  Service,  is  designed  and  applied  as  a means  of  pro- 
viding dental  hygiene  and  for  the  control  and  prevention 
of  dental  caries,  a dental  disease  said  by  the  Division 
of  Health  to  be  very  prevalent  in  Missouri. 

We  are  advised  by  the  Regional  Office  of  the  United 
States  Public  Health  Service  in  a recent  communication 
from  that  office  to  the  Director  of  the  Division  of  Health 
of  Missouri  that  mean  temperatures,  humidity  and  general 
weather  conditions  vary  sufficiently  within  the  continental 
limits  of  the  United  States  to  have  a definite  bearing  upon 1 
the  fluoride  concentration  as  an  additive  to  municipal  water 
supplies.  That  communication  states: 

* * It  is,  therefore,  impossible  to 
make  any  general  statement  as  to  the 
optimum  fluoride  content  to  which  each 
water  supply  should  be  fluoridated* 

it  it 

The  same  communication,  reciting  the  facts  and  result 
of  the  study  of  the  treatment  of  dental  caries,  and  in  giv- 
ing the  opinion  of  that  office  as  to  the  content  of  fluoride 
to  be  used  in  water  supplies  in  the  State  of  Missouri,  further 
states: 


"Prom  a dental  caries  experience  study 
in  nine  selected  cities  of  Missouri,  in 
which  over  3,206  children  were  examined, 
high  dental  carles  experience  rates  were 
found  associated  with  the  use  of  domestic 
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waters  low  in  fluoride  (0*2  p.p.m.) j low 
dental  carles  experience  rates  were  found 
associated  with  the  use  of  water  supplies 
having  an  optimum  fluoride  content  of  1.1 
p*p,m.  Oh  the  basis  of  evidence  found  In 
this  extensive  and  well-planned  study  It 
is  my  belief  that  fluoridation  to  the  ex- 
tent of  1*0  p.p.m.  is  an  Ideal  for  the 
State  of  Missouri.” 

The  recent  written  communication  to  this  office 
from  the  Division  of  Health  of  Missouri#  respecting  the 
content  of  fluoride  to  be  added  to  public  water  supplies# 
expressing  the  policy  of  that  Division,  states  the  follow- 
ing: 

” In  reply  to  your  request  concerning  the 
dilution  of  fluoride  recommended  by  the 
Division  of  Health  in  the  fluoridation 
of  public  waters#  we  recommend  that  the 
amount  of  fluoride  be  controlled  at  1 
part  fluoride  per  million  parts  of  water*” 

It  will,  therefore#  appear  plain#  we  believe#  that 
there  is  no  standard  of  content  of  fluoride  added  to  a 
municipal  water  supply  fixed  by  the  Division  of  Health 
of  Missouri  or  the  United  States  Public  Health  Service. 

The  amount  of  fluoride  used  in  the  fluoridation  of  a 
municipal  water  supply  rests  with  the  municipalities 
themselves*  The  Division  of  Health  of  Missouri  and  the 
United  States  Public  Health  Service  only  make  suggestions 
and  recommendations  as  to  the  content  of  fluoride  in 
municipal  water  supplies. 

CONCLUSION 

Considering  the  premises#  it  is  the  opinion  of  this 
office  that  sinoe  there  is  no  standard  of  content  of  fluoride 
fixed  by  the  Division  of  Health  of  Missouri  or  the  United 
States  Public  Health  Service  or  by  the  statutes  of  this 
State  where  fluoride  is  added  to  a municipal  water  supply 
to  be  dispensed  to  the  public,  it  would  contravene  no  exist- 
ing law  of  the  State  of  Missouri  for  municipalities  to  add 
to  water  supplies  one  part  fluoride  to  one  million  parts  of 
Water#  as  suggested  and  recommended  by  the  Division  of 
Health  of  Missouri, 
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The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  ray  Assistant,  Mr.  George  W*  Crowley. 

Very  truly  yours, 

JOHN  M,  DALTON 
Attorney  General 

mo : irk  . 


COUNTY  COMMITTEES: 
VACANCIES: 

PRIMARY  ELECTIONS: 


Vacancy  created  in  a county  committee  by  a 
tie  vote  is  filled  by  a majority  of  the  new 
county  committee  electing  a qualified  person 
to  fill  such  vacancy. 


September  3,  1954 


Honorable  Wm.  T.  Bellamy,  Jr. 
Prosecuting  Attorney 
Saline  County 
Marshall,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  you r letter  of  August  9, 
1954*  requesting  an  opinion  of  this  office  on  the  following 
question: 

"In  the  recent  primary  election  held  August 
3#  1954*  'two  candidates  for  Republican  com- 
mitteeman for  Salt  Fork  Township  of  this 
county  tied,  each  receiving  seven  votes, 
and  two  candidates  for  Democratic  committee- 
woman  of  the  same  township  (one  of  whom  was 
a write-in  candidate)  tied  with  51  votes 
each.  I have  had  propounded  to  me  the  ques- 
tion as  to  whether  the  old  county  committee, 
that  Is,  the  committee  which  served  prior  to 
the  election  of  August  3rd,  or  the  county 
committee  election  on  August  3rd,  Is  the 
proper  committee  to  fill  these  vacancies 
existing  because  of  the  aforementioned  tie 
vote.  # * ■Bi- 
section 120,783  HSMo  Cum.  Sup.  1953  provides  as  follows: 

"120,783.  Where  candidates  tie,  vacancy 
on  committee  exis ts .--When  two  or  more 
candidates  for  election  as  a party  com- 
mitteeman or  eommitteewoman  receive  an 
equal  number  of  votes  and  a higher  number 
than  any  other  candidate,  a vacancy  shall 
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be  deemed  to  exist  on  the  party  central  com- 
mittee, and  shall  be  filled  by  the  committee 
in  the  same  manner  as  other  vacancies  are 
filled.” 

And  Section  120. 787  RSMo  Cam.  Sup.  1953  provides* 

”120.787*  Vacancies  on  county  committee, 
filled,,  how*— Whenever  any  vacancy  shall 
occur  on  the  county  central  committee  of 
any  political  party,  a majority  of  the  com- 
mittee shall  have  power  to  fill  such  vacancy 
by  electing  any  qualified  voter  of  such 
political  party  who  resides  In  the  township  or 
voting  district  to  be  represented.” 

In  the  above  two  sections,  it  appears  that  a tie  vote  for 
committeeman  or  coraraltteewoman  creates  a vacancy  in  the  party 
central  committee  and  that  such  vacancy  is  to  be  filled  by  the 
majority  of  the  committee  electing  a qualified  person  therefor. 
Tour  problem  seems  to  be  whether  the  old  committee,  in  existence 
before  the  primary  election,  or  the  new  committee  elected  at  such 
primary  election  is  the  proper  body  to  fill  this  vacancy.  It 
seems  clear  that  the  new  committee,  elected  at  the  primary  elec- 
tion, which  in  this  ease  was  held  on  August  3>  1954>  *s  the  proper 
body  to  fill  this  vacancy.  No  vacancy  exists  in  the  old  committee 
and  it  appears  from  the  statutes  that  it  is  contemplated  that  it 
is  the  majority  of  the  committee  upon  which  there  is  a vacancy 
that  shall  exereise  the  function  of  filling  such  vacancy. 

Section  120.750  RSMo  1949  provides  in  part* 

"That  for  the  purpose  of  making  nominations 
to  fill  vacancies  resulting  from  death  or 
resignation  and  not  otherwise,  on  a ticket 
previously  nominated  a majority  of  all  the 
members-elect  of  a central  committee  shall 
be  necessary  to  take  action.” 

Since  this  refers  to  vacancies  on  a ticket,  it  does  not 
govern  the  question  here  involved.  Likewise,  the  vacancy  here 
involved  was  not  created  by  death  or  resignation,  and  the  statute 
specifically  provides  that  that  was  the  only  situation  which  it 
covers , 


CONCLUSION 

Prom  the  foregoing,  it  is  the  conclusion  of  this  office  that 
in  answer  to  your  question,  it  will  be  the  duty  of  the  majority 
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of  the  county  committee  elected  at  the  primary  held  on  August  3, 
19£4*  to  fill  by  election  the  two  vacancies  created  by  the  tie 
vote  in  the  race  for  Democratic  committeewoman  and  Republican 
committeeman. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Fred  L.  Howard. 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 
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MOTOR  VEHICLES: 
LICENSES: . 
MISDEMEANORS: 
CRIMINAL  LAW: 
PENALTIES: 


( The  operation  of  a commercial  vehicle  with 
) load  in  excess  of  maximum  weight  of  license 
( is  subject  to  penalties  provided  by  Section 
) 301.440,  RSMo  1949.  Operation  of  vehicle 

( licensed  as  local  commercial  vehicle  outside 
) local  commercial  zone  is  subject  to  penalties  0 
)(  provided  by  Section  301.440,  supra.  Operation 
( of  vehicle  on  which  license  has  expired  is 
) also  subject  to  punishment  in  accordance  with 
( the  provisions  of  the  above  mentioned  section. 


January  22,  1954 


Hon«  Max  B.  Benne 
Prosecuting  Attorney 
Atchison  County 
Rock  Port,  Misouri 

Dear  Mr.  Benne t 


¥ou  have  requested  an  opinion  of  this  office  as 


follows  * 

”1  have  three  questions  similar  in  nature 
that  concern  and  pertain  to  the  Laws  of 
motor  vehicles  under  Chapter  301  of  the 
Revised  Statutes  of  Missouri*  They  center 
around  the  question  as  to  whether  or  not 
certain  courses  of  conduct  are  set  out  in 
the  statutes  in  a manner  sufficiently 
clear  so  as  to  inform  a person  with  no 
uncertainty  as  to  whether  or  not  he  is 
violating  the  law.  Section  301*440  R.  S.  Mo., 
provides  a punisliment  for  all  the  provisions 
of  that  chapter  for  which  no  specific  punish- 
ment is  provided.  Section  301. 060  provides 
for  an  annual  registration  fee  for  all 
vehicles,  according  to  the  classifications 
listed.  However,  nowhere  can  I find  any 
express  language  stating  that  it  shall  be 
illegal  to  operate  a commercial  vehicle 
with  a total  load  In  excess  of  the  maximum 
amount  for  which  it  may  be  registered 
(assuming  compliance  with  Section  304.130), 
to  operate  a ’’locally  licensed”  commercial 
vehicle  outside  the  prescribed  area,  or  to 
operate  an  ordinary  passenger  car  upon  a 
validly  issued  but  expired  Missouri  license. 
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"My  specific  questions  are  as  follows: 

"1.  Can  a person  be  prosecuted  under 
Chapter  301  or  304  for  operating  a com- 
mercial vehicle  with  a total  load  in 
excess  of  the  maximum  weight  limit  of 
the  class  in  which  he  is  registered?  If 
so  would  the  offense  be  for  the  excess 
weight,  or  for  the  failure  to  pay  a proper 
fee  for  the  registration? 

"2,  Under  what  section  of  Chapter  301,  if 
any,  could  a prosecution  be  based  for  the 
operation  of  a vehicle,  licensed  as  a Local 
Commercial  Vehicle,  outside  the  25  mile  radius 
defined  in  Section  301.010  (10)? 

"3.  Under  what  section  of  the  statutes,  if  any, 
could  a prosecution  be  based  for  the  continued 
use  of  a validly  issued  license  on  a non  com- 
mercial vehicle  after  it  had  expired?  Note 
that  there  is  a specific  penalty  for  late 
registration  under  Section  301.050, 

>i<  * * >;<  >;<  * 

"I  would  appreciate  any  ideas  or  opinions  which 
you  can  offer  to  enlighten  me  on  the  above  matters." 

Your  first  question  concerns  the  penalty  for  the  operation 
of  a commercial  motor  vehicle  with  a load  on  the  vehicle  in 
excess  of  the  limit  for  which  the  vehicle  was  licensed  but  not 
above  the  maximum  load  permitted  by  Section  304*1^0,  RSMo  1949* 

The  above  mentioned  section  is  now  contained  in  Laws  1951, 
page  704. 

The  provision  for  the  registration  of  commercial  motor 
vehicles  in  accordance  with  their  weight  is  now  contained  in 
Section  301.060,  found  in  Laws  1951,  pages  699-700. 

It  will  be  noted  that  both  of  the  above  sections  were 
repealed  as  they  appeared  in  Laws  of  1949  and  other  sections 
in  their  place  enacted  in  1951.  Section  304*240,  RSMo  1949 
was  also  repealed  in  1951  by  House  Bill  325  and  the  law  enacted 
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in  its  stead  appears  in  Laws  1951*  pages  706-707,  this  last 
mentioned  section  makes  the  violation  of  any  of  the  pro- 
visions of  Sections  304*170  to  304*340  misdemeanors  and 
provides  penalties.  By  its  own  limitations  this  section 
cannot  be  considered  as  applying  to  any  other  sections  than 
contained  within  those  enumerated  by  it* 

In  regard  to  the  penalty  for  operating  a motor  vehicle 
with  weight  in  excess  of  that  permitted  by  the  annual  registra- 
tion fee  paid,  since  there  is  no  penalty  provided  in  the  section 
prescribing  the  fees  to  be  paid  for  the  weight  carried^  we  must 
look  to  Section  301.440,  RSMo  1949,  to  find*  a penalty  provided. 

Section  301,440  is  as  follows j 

"Any  person  who  violates  any  provisions 
of  this  chapter  for  which  no  specific 
punishment  is  provided,  shall  upon  con- 
viction thereof  be  punished  by  a fine 
of  not  less  than  five  dollars  or  more 
than  five  hundred  dollars  or  by  im- 
prisonment in  the  county  jail  for  a 
term  not  exceeding  two  years,  or  by 
both  such  fine  and  imprisonment," 

This  above  section  is  provided  for  violations  of  the 
registration  regulations,  as  it  reads,  "any  provision  of  this 
chapter  for  which  no  specific  punishment  is  provided,"  The 
violation  would  be  operating  an  improperly  licensed  vehicle. 

In  answer  to  your  second  question  operating  a vehicle 
licensed  as  a local  commercial  vehicle  beyond  the  twenty-five 
mile  radius  is  also  an  offense  punishable  under  the  provisions 
of  Section  301*440,  supra. 

Section  301.020,  RSMo  1949  provides  in  part  as  follows: 

"Every  owner  of  a motor  vehicle  or 
trailer,  which  shall  be  operated  or 
driven  upon  the  highways  of  this  state, 
except  as  herein  otherwise  expressly 
provided,  shall  file,  by  mail  or  other- 
wise, in  the  office  of  the  director  of 
revenue,  an  application  for  registration 
on  a blank  to  be  furnished  by  the  director 
of  revenue  for  that  purpose,  containing: 

>;<  >;<  jj<  >;<  >|t  >;<  s|c  sjs  >|s  sic  ;,'c  >;<  s;c  >;c  sic  »|c  s;c 


"(3)  If  said  motor  vehicle  be  a commercial 
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vehicle  the  weight  of  the  vehicle  and  the 
desired  load  in  pounds}  * * * * * # * * , " 

The  Section  301*060  provides  for  the  fees  to  be  paid 
and  makes  the  fee  commensurate  with  the  purpose  for  which  the 
vehicle  is  to  be  used  and  the  weight  and  purpose  for  com- 
mercial motor  vehicles# 

Quoting  briefly  from  the  last  mentioned  section  we  find 
the  following  Section  301.060  the  annual  registration  shall 
be  as  follows i 

"Annual  registration  fees#  — The  annual 
registration  fee  shall  be  as  follows j 

>;<  sj<  y,<  >;<,  >;<  »;<  j;c  ^ >;<  jjs  ft 

There  are  separate  sections  for  local  commercial  vehicles 
and  for  commercial  motor  vehicles.  This  is  a licensed  fee 
law.  The  law  requiring  a license  on  a motor  vehicle  is 
Section  301.020  quoted  above  in  answer  to  your  first  question. 
The  law  requires  a vehicle  operating  upon  the  highways  of  this 
State  to  be  licensed  and  Subsection  5 of  Section  301.130,  RSMo 
1949  provides  as  quoted  in  relevant  portions  as  follows! 

"5.  Before  being  operated  on  any  highway 
of  this  state  every  motor  vehicle  or  trailer 
shall  have  displayed  the  license  plates  or 
temporary  permit  issued  by  the  director 
entirely  unobscured,  unobstructed,  all  parts 
thereof  plainly  visible  and  kept  reasonably 
clean  and  so  fastened  as  not  to  swing.  * * 

It  will  be  noted  that  no  specific  punishment  is  pro- 
vided for  the  violation  of  Section  301.060.  'i'hat  section 
simply  designates  the  license  to  be  used  for  the  specific 
purpose  and  sets  out  the  charge.  It  naturally  follows  that 
the  use  of  a vehicle  for  a purpose  or  with  a weight  for  which 
it  has  hot  been  licensed  is  a violation  of  law  punishable  as 
provided  in  Section  301.440,  supra. 

In  answer  to  your  third  question  the  opinion  of  this 
office  to  J.  Hal  Moore,  dated  September  20,  1951  is  attached. 
This  opini  on  states  that  a person  operating  a motor  vehicle 
after  the  license  has  expired  Is  subject  to  fine  or  imprison- 
ment, and  the  $2,00  late  registration  fee  must  be  paid  in 
order  to  register  the  vehicle  after  the  license  has  expired. 
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CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  pro- 
secution for  operating  a commercial  vehicle  with  load  in 
excess  of  the  maximum  weight  for  which  the  vehicle  is 
registered  should  be  for  violation  of  the  provisions  of 
Chapter  301,  RSMo  1949,  as  amended  and  the  penalty  is 
prescribed  in  Section  301. 440,  RSMo  1949. 

It  is  further  the  opinion  of  this  office  that  the 
operation  of  a vehicle  licensed  as  a local  commercial 
vehicle  outside  the  twenty- five  mile  radius  as  defined  in 
Sectiorf  301.010,  Laws  of  Missouri,  1951,  page  679  is  a 
violation  of  the  provisions  of  Chapter  301,  and  for  which 
punishment  is  provided  by  Section  301.440, RSMo  1949. 

, is  further  the  opinion  of  this  department  that 

when  a person  operates  a motor  vehicle  on  the  highways  of 
this  State  a motor  vehicle  or  trailer  for  which  the 
license  has  expired,  may  be  punished  in  accordance  with 
Section  301,440,  RSMo  1949. 

The  foregoing  opinion  which  I hereby  approve  was 
written  by  my  Assistant,  James  W.  Faris. 


Icurs  very  truly 


JOHN  M.  DALTON 
ATTORNEY  GENERAL 


JWFlA 


In  the  absence  of  agreement  between 
the  parties  to  a condemnation  suit 
to  the  contrary,  fixtures,  attached 
to  the  land  condemned,  pass  to  the 
condemner.  And,  if  the  condemner 
wishes  such  fixtures  removed,  it 
must  bear  the  expense  of  removal 
of  said  fixtures. 


15,  1954 


Honorable  Max  B,  Bonne 
Prosecuting  Attorney 
Atchison  County 
Hock  Port,  Missouri 

Dear  Birr 

By  letter  of  December  19,  1953,  you  requested  an  official 
opinion,  reading  in  part,  as  follows: 

" When  a utility  pole  line  is 
located  on  private  right-of-way,  in- 
side the  fence  line,  along  county 
roads  or  state  highways,  and  a road- 
widening  program  requires  the  moving 
of  such  line,  should  the  county  or 
state,  as  the  case  may  be,  be  required 
to  bear  the  expense  of  moving  such 
pole  line?  «■  & n" 

Your  question  is  fully  answered  by  the  Supreme  Court  of 
Missouri  in  State  ex  rel.  v,  Ha Id,  332  Mo,  686,  59  S.W.  (2d) 
1057,  quashing  a writ  of  certiorari  brought  by  the  State 
Highway  Commission  against  the  Judges  of  the  St,  Louis  Court 
of  Appeals,  to  quash  an  opinion  of  that  court  in  the  case 
of  State  ex  rel.  State  Highway  Commission  vs,  Caruthers  et 
al » , 5l  S»W»  (2d)  126,  The  State  Highway  Commission  had 
brought  suit  to  condemn  a right  of  way  through  defendant's 
land  for  Highway  No,  61,  A house,  barn,  and  fences,  were 
on  part  of  the  condemned  land.  The  owner  of  the  condemned 
land  had  moved  those  fixtures  at  his  own  expense.  The  trial 
court  instructed  as  to  damages,  in  part,  as* follows  at  59 
S.W.  (2d),  1 « c « 1058: 


CONDEMNATION: 

COUNTY: 
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STATE  HIGHWAY  COMMISSION: 
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# & * and  to  this  amount,  if  any, 
you  should  add  the  reasonable  and 
necessary  costs  to  the  exceptors  in 
moving  the  house  and  barn  and  the  side 
fences  in  question  off  of  the  right  of 
way  condemned," 


The  Supreme  Court  declared  this  instruction  good, 
if  there  were  evidence  on  which  to  base  it,  i,e.,  if  there 
were  an  agreement  that  the  fixtures  shouM  be  moved  at  the 
expense  of  the  owner  of  the  condemned  land,  saying  l.o. 
1059: 


" * In  the  case  at  bar,  the  house, 

barn,  and  fences,  being  fixtures  to  the 
land  condemned,  would  pass  to  the  con- 
demner  unless  there  was  an  agreement  be- 
tween the  parties  that  such  fixtures 
would  be  reserved  by  the  owner  and  not 
taken  into  consideration  in  the  condemna- 
tion proceeding.  City  of  St,  Louis  v, 

St,  Louis,  I.M.&  S.  Railway  Go.,  266  Mo* 
694,  182  S.W..750,  754,  L.R.A,  1916D, 

713*  Ann,  Gas,  1918B,  88 1,  Evidently 
such  an  agreement  was  made,  because  the 
opinion  of  the  Court  of  Appeals  states 
that  the  house,  barn,  and  fences  were 
not  condemned.  Such  a thing  could  not 
have  happened  exeept  by  agreement  of 
the  parties  because  the  fixtures  were 
a part  of  the  realty  and  could  not  be 
separated  therefrom  except  by  agreement. 
City  of  Kansas  v,  Morse,  105  Mo.  510, 

519,  16  S»  W,  893.  Absent  an  agreement 
between  the  parties,  the  highway  de- 
partment wo  aid  Have'  been  required  to 
pay  for  the  fixtures  and  remove  them 
from  the  highway  at  Its  own  expense . 

But  where,  as  here,  by  agreement  between 
the  parties,  the  landowners  reserve 
the  fixtures  and  remove  them  from  the 
highway,  the  cost  of  such  removal  is 
governed  by  the  agreement  between  the 
parties,  either  express  cr  implied, 
and  not  by  the  law  governing  the  assess- 
ment of  damages  in  condemnation.  In 
this  situation  the  landowner  co\*ld  not 
recover  the  cost  of  removing  the  fixtures 
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from  the  condemned  land  unless  the 
agreement  between  the  parties  so  pro- 
vided, Whether  or  not  the  agreement 
did  so  provide  is  not  an  open  question 
here.  The  trial  court  instructed  the 
jury  that  the  landowners  were  entitled 
to  recover  the  cost  of  removing  the 
fixtures  in  addition  to  the  value  of 
the  land  taken  and  the  damages  to  the 
remainder  tract.  This  was  a good  in-' 
struct ion  if  there  was  evidence  upon 
which  to  base  it,*  * *"  (Emphasis  ours). 

Thus,  in  the  absence  of  agreement  otherwise,  the  state 
or  county,  in  condemning  a right  of  way,  would  acquire  those 
fixtures  upon  the  right  of  way.  Therefore,  if  the  county  or 
state  wants  such  fixtures  removed,  the  expense  of  removal 
must  be  borne  by  the  state  or  county. 

However,  if  the  condemning  authority  does  not  want  the 
poles  in  question,  and  the  public  utility  wishes  to  retain 
such  poles,  the  cost  of  removal  thereof  from  the  condemned 
land  can  be  recovered  by  the  utility. 


CONGLUSIQH 


In  the  premises,  therefore,  it  is  the  opinion  of  this 
office  that  in  the  absence  of  agreement  between  the  parties 
to  a condemnation  suit  to  the  contrary,  fixtures  attached 
to  land  condemned  pass  to  the  condemner.  And,  if  the  con- 
demner  wishes  such  fixtures  removed,  it  must  bear  the  expense 
of  removal  of  said  fixtures.  If,  however,  the  condemning 
authority  does  not  want  said  fixtures,  and  the  owner  of  the 
fixtures  wishes  to  retain  ownership  thereof,  the  cost  of  re- 
moval would  be  upon  the  condemning  authority. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Mr.  Paul  McGhee. 


Yours  very  truly. 


PMcG: vlw 


JOHN  M.  DALTON 
Attorney  General 
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MOTOR  VEHICLE:  ’’Farm  Wagon”  drawn  on  highways  by  farm 

TRAIIER:  tractors  not  required  to  be  registered  as 

FARM  VEHICLES:  motor  vehicle  or  motor  vehicle  trailer. 


Honorable  Max  B, 


April  20, 


Benne 


Prosecuting  Attorney 
Atchison  County u 
Rock  Port,  Missouri 


1951; 


Dear  Mr,  Beam©* 

Reference  is  made  to  your  request  for  an  official 
opinion  of  this  department  reading  as  follows* 

H0ur  local  law  enforcement  officials 
including  myself  and  our  magistrate  are 
at  present  uncertain  as  to  whether  or  not 
a farmer  who  owns  or  farms  two  or  more 
noncontiguous  tracts  of  land  so  situated 
that  travel  from  one  to  the  other  can  be 
performed  by  using  a public  highway, 
must  purchase  a trailer  license  for 
either  a metal  or  rubber  tired  farm  wagon 
pulled  behind  a farm  tractor  and  used  only 
for  the  purpose  of  hauling  seed,  feed,  or 
other  farm  products  and  equipment  from  one 
of  his  farms  to  another,  < 

“The  Highway  Patrol  or  the  Department  of 
Revenue  has  change  is  (its)  policy  recently 
and  now  asserts  that  a license  is  necessary 
for  the  wagon  but  not  for  the  farm  traotor. 
Their  construction  would  seem  to  be  oorrect 
insofar  as  the  wagon  is  concerned  except 
that  under  Chapter  301,  RS,  Missouri,  it  is 
provided  as  follows : 


”'301.010  (27)  "Trailer any  vehicle 
Without  * * * 

(20)  "Vehicle,”  any  mechanical 
device  on  wheels,  designed  primarily  for 
use  on  highways  except*  sTiTT”  (emphasis 
mine, ) 
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"It  is  my  thought  that  today  nearly  all 
merchandise  moved  on  the  highway  is  moved 
by  truck  and  the  average  farm  wagon,  unlike 
twenty-five  years  ago  is  used  almost  exclusively 
for  field  and  bafnyard  conveyances  and  seldom 
on  the  road,  and  a fair  construction  of  the 
above  statute  may  exclude  wagons  from  the  above 
section  of  the  statute  * 

"In  addition  to  the  questions  by  the  above 
officials  I have  had  many  inquiries  by  private 
citizens,  and  I believe  that  an  official  opinion 
by  your  office  would  do  much  to  clarify  the 
situation*” 

Paragraph  (27)  of  Section  301»03.0#  RSMo  191+9#  Cumulative 
Supplement,  1951*#  fully  quoted,  defines  "trailer”  in  the 
following  language f 

"•Trailer,  any  vehicle  without  motive 
power  designed  for  carrying  property  or 
passengers  on  its  own  structure  and  for 
being  drawn  by  self-propelled  vehicle, 
except  those  running  exclusively  on 
tracks,  including  a semi-trailer  or 
vehicle  of  the  trailer  type  so  designed 
and  used  in  conjunction  with  a self- 
propelle  d vehicle  that  a considerable 
part  of  its  own  weight  rests  upon  and 
is  carried  by  the  towing  vehicle} 

Further,  Paragraph  (28)  of  the  same  section  contains 
the  following  definition  of  the  word  "vehicle," 

"•Vehicle,’  any  mechanical  device  on 
wheels,  designed  primarily  for  use  on 
highways,  except  those  propelled  or 
drawn  by  human  power,  or  those  used 
exclusively  on  fixed  rails  or  tracks," 

The  above  definitions  have  been  quoted  fully  inasmuch 
as  it  is  felt  further  light  on  this  question  may  be  drawn 
from  their  full  context.  It  is  also  believed  that  further 
statutory  definitions  should  be  considered  in  order  to  better 
understand  the  meaning  of  the  registration  law  in  relation 
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to  farm  wagons*  For  instance*  a trailer  is  defined  as  a 
vehicle  to  be  drawn  by  a self-propelled  vehlole,  "Vehicle" 
is  in  turn  defined  as  a mechanical  device  on  wheels  designed 
primarily  for  use  upon  the  highway*  Reference  should  be 
m de  here  to  the  motive  power  of  the  wagon  described  in  the 
opinion  request  letter*  "'tractor"  is  further  defined  in 
two  places  in  the  statutQv4'As  a farm  tractor*  the  words  are 
defined  in  Paragraph  (5)  of  Section  301 i 010  of  the  1953 
Cumulative  Supplement  as  fallows: 

"’Farm  tractor’  a tractor  used  exclusively 
for  agricultural  purposes*" 

and  in  Paragraph  (26)  of  the  same  section  "tractor"  is 
defined  as  follows* 

"Tractor^"  any  motor  vehicle  designed 
primarily  for  agricultural  use  or  used 
as  a traveling  power  plant  or  for  drawing 
other  vdhiCles  or  farm  or  road  building 
implements  and  having  no  provision  for 
carrying  loads  independently* " 

Neither  one  of  these  above  may  be  considered  as  designed 
primarily  for  use  on  highways;  Further  statutory  reference 
to  farm  tractors  is  found  in  Section  30^260;  RSMo , 1949  which 
provides  as  follows*  : 

"Farm  tractors  when  using  the  highways 
in  traveling  from  one  field  or  farm  to 
another*  or  to  or  from  places  of  delivery 
or  repair  are  exempt  from  the  provisions 
i of  t he  law  relating  to  registration  and 

display  of  number  plates*  but'  shall  com- 
ply with  all  the  other  provisions  hereof » 

The  state  highway  commission  shall  have 
the  power  and  authority  to  prescribe  the 
type  of  road  upon  which  such  tractors 
may  be  used  and  may  exclude  the  use  of 
such  tractors  or  the  use  of  trucks  of 
any  particular  weight  from  the  use  of 
certain  designated  roads  or  types  of 
roads*  by  the  posting  of  signs  along 
or  upon  such  roads  or  any  part  thereof*" 

The  expressterms  of  this  section  specif ically < exempt 
the  use  of  farm  tractors,  as  described  'jin  the  opinion  request 
letter,  from  registration. 
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The  section  providing  for  the  amount  of  registration 
fee  to  he  paid  by  vehicles,  Section  3Q1»c60,  Laws  of  1951> 
page  69 5,  provides  for  the  licensing  and  registration  of 
trailers  in  Paragraph  (7)  at  1.  e.  700  as  follows: 

"For  each  trailer  or  semitrailer  they e 
shall  fee  paid  an  annual  fee  of  seven 
dollars , and  in  addition  thereto  such 
permit" fees  authorized  by  law  against 
trailers  used  in  combination  with 
tractors  operated  under  the  supervision 
of  the  Public  Service  Commission,  The 
fees  for  tractors  used  in  any  combination 
with  trailers  or  semitrailers  or  both 
trailers  and  semitrailers  (other  than  on 
passenger  carrying  trailers  or  semi- 
trailers) shall  be  computed  on  the  total 
gross  weight  of  the  vehicles  in  the  com- 
bination with  load,”  (Emphasis  ours) 

Since  all  of  the  terms  of  the  foregoing  licensing  must 
be  interpreted  strictly  against  the  licensing  authority  which 
is  in  this  case  the  State  of  Missouri,  it  must  be  concluded 
that  there  is  no  provision  of  the  registration  law  applying 
to  the  licensing  of  farm  wagons  which  are  drawn  by  farm 
tractors, 

' v 

From  the  quoted  statutes  above  it  must  be  conceded  that 
the  Legislature  Intended  to  exempt  these  wagons  by  the  words 
"designed  primarily  for  use  upon  the  highway," 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
a metal  or  rubber  tired  farm  wagon  is  not  such  a "vehicle" 
within  the  meaning  of  Paragraph  28,  of  Section  301*010» 

RSMo  19^9,  Cumulative  Suppte  ment  1951 » or  trailer  as  defined 
in  Paragraph  27,  that  it  be  required  to  be  licensed. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  James  W,  Faris. 

Yours  very  truly 


JOHN  M.  DALTON 
ATTORNEY  GENERAL 
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CLERK  OP  PROBATE  COURT: 


FI  LED 


No  salary  provided  for  clerk  of 
probate  court  in  county  of  third 
class  having  population  in  excess 
of  10,750  but  less  than  15,000 
inhabitants  with  a valuation  of 
$11,000,000. 


March  26,  19 51+ 


Hon enable  Gordon  R*  Boyer 
Prosecuting  Attorney 
Barton  County 
Lamar,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  which  we  have  summarized  in  the  following 
language : 

May  a person  serving  as  clerk  of  the 
probate  and  magistrate  courts  in  a 
county  of  the  third  class  having  a 
population  In  excess  of  10,750  but 
lass  than  15# 000  persons  with  an 
assessed  valuation  in  excess  of 
411,000,000,  receive  any  salary  as 
clerk  of  probate  court? 

i revision  for  the  appointment  of  clerks  of  probate  courts 
has  been  made  by  Section  26,  Article  V,  Constitution  of  Mis- 
souri, 1914-5*  which  reads  as  follows: 

h "Clerks  of  appellate  and  probate 

courts  * --Appellate  and  probate  courts 
shall  appoint  their  own  clerks 4” 

As  also  bearing  upon  the  subject  matter  of  your  Inquiry  we 
direct  your  attention  to  Section  17,  Article  V of  the  Constitu- 
tion of  Missouri,  1945#  which  reads  as  follows: 

"Probate  c ourts — unifomity--elerks# 

--Probate  courts  shall  be  courts  of 
record  and  uniform  in  their  organization. 
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Jurisdiction  and  practice,  except  that 
a separate  clerk  may  be  provided  for, 
or  the  judge  may  be  required  to  act 
ex  officio  as  his  own  clerk." 

In  providing  for  clerks  of  probate  courts  in  certain  counties, 
the  General  Assembly  has  enacted  what  is  now  Section  ij.83.475* 

"Probate  clerks,  assistants  and  steno- 
graphers—compensation 

"l.  In  all  counties  now  or  hereafter 
having  more  than  thirty  thous and  in- 
habitants, the  probate  judges  shall 
appoint  their  own  clerks,  assistants 
and  stenographers,  and  shall  determine 
their  number  and  their  salaries  by  order 
of  record  and  may  remove  them  when  in 
the  discretion  of  such  judges  it  is 
deemed  advisable.  All  salaries  of  such 
judges  and  their  appointees  shall  be 
paid  monthly  by  the  county,  upon  requisi- 
tion issued  by  the  judge  of  such  court. 

Further  provisions  of  the  statute  provide  for  appointment  of 
clerks  of  probate  courts  in  various  other  populations  and 
assessed  valuation  categories,  but  at  no  place  does  there 
appear  any  provision  for  the  appointment  of  a clerk  of  the 
probate  court  in  a county  of  the  population  and  assessed 
valuation  as  Barton  County. 

It  appears  that  the  scheme  for  the  payment  of  clerks  of 
probate  courts  in  counties  similarly  situated  has  been  Inte- 
grated with  the  provisions  for  the  establishment  of  magistrate 
courts  in  such  counties*.*  We  direct  your  attention  to  Sec- 
tion 482.010,  RSMo  1949,  particularly  Paragraph  2 thereof, 
which  reads,  in  part,  as  follows: 

"2,  In  counties  of  thirty  thousand  in- 
habitants or  less  the  probate  judge  shall 
be  the  judge  of  the  magistrate  court. 

Having  placed  the  duties  of  the  magistrate  court  upon  the 
judges  of  probate  in  counties  of  less  than  30,000  inhabitants, 
further  provision  is  made  for  the  appointment  of  clerks  of 
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such  courts  by  Section  483»485»  RSMo  1949*  which  reads  in 
part,  as  follows: 


"Clerks  and  deputies  appointed  by 
magistrate-- compensation —oath— bond — 
duties*— In  all  counties  each  magistrate 
shall  by  an  order  duly  made  and  entered 
of  record  appoint  and  fix  the  salary  of 
a clerk  of  his  court  and  may  appoint 
such  deputies  and  employees  as  may  be 
necessary  for  the  proper  dispatch  of  the 
business  of  his  court  and  fix  their 
salaries  at  such  sum  as  in  his  discretion 
may  seem  proper,  «■  * «■” 

Further  provision  for  the  payment  of  salaries  of  such 
clerks  has  been  made  under  the  provisions  of  Section  4&3.490, 
RSMo  1949,  as  amended  by  House  Bill  No,  431,  Paragraph  1,  of 
the  67th  General  Assembly, 

We  direct  your  attention  as  being  applicable  to  counties 
of  the  category  in  which  Barton  County  is  situated  by  virtue 
of  its  population  and  assessed  valuation  to  Sub-paragraph  4 
of  said  Section  433.490,  V.A.M.S.,  Pocket  Parts,  as  amended, 

"Salaries  of  clerks  and  deputy  clerks  to 
be  paid  by  state--exceptions— salaries, 
how  determined 


•if  i'c  -i'c 

"(4)  In  all  counties  now  or  hereafter 
having  a population  of  more  than  ten 
thousand  seven  hundred  and  fifty  in- 
habitants but  not  more  than  fifteen 
thousand  inhabitants,  with  an  assessed 
valuation  of  more  than  eleven  million 
dollars,  the  sum  of  two  thousand  one 
hundred  dollars}  # •»," 

From  the  foregoing  we  are  persuaded  to  the  belief  that 
the  salary  provided  for  the  clerk  of  the  magistrate  court 
is  exclusive  when  such  person  also  discharges  the  duties 
of  clerk  of  the  probate  court.  No  additional  salary  for 
such  latter  services  is  allowed  under  the  statutes. 
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Honorable  (Jordon  H,  Boyer 


CONCLUSION 


In  the  premises  we  are  of  the  ©pinion  that  a person 
serving  as  clerk  of  the  probate  court  in  a c canty  of  the 
third  class  having  a population  between  10,7£>0  and  l£,000 
inhabitants,  with  an  assessed  valuation  in  excess  of 
$11,000,000  is  not  entitled  to  any  salary  as  such  clerk. 

If  such  person  Is  also  designated  as  clerk  of  the  magistrate 
court  under  the  provisions  of  Section  483* 48£*  RSMo  1949, 
the  compensation  is  payable  for  services  in  that  capacity. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant.  Will  F*:  Berry,  Jr. 

Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 
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Provisions  relating  to  mechanical  signalling 
devices  as  described  in  Section  304*019,  RSMo 
Cum.  Supp.  1953,  are  applicable  only  to  new 
vehicles  registered  in  Missouri  subsequent  to 
January  1,  1954 


September  3,  1954 


Honorable  Gordon  R»  Boyer 
Prosecuting  Attorney 
Barton  County 
Lamar,  Missouri 

Bear  Sir} 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows} 

"Section  304*019  amended  laws  of  1953  pro- 
vides as  followst 

n* (4)  The  signals  herein  required  shall 
be  given  either  by  means  of  the  hand  and 
arm  or  by  a signal  light  or  signal  device 
in  good  mechanical  condition  of  a type 
approved  by  the  state  highway  patrol j how- 
ever, when  a vehicle  is  so  constructed  or 
loaded  that  a hand  and  arm  signal  would 
not  be  visible  both  to  the  front  and  rear 
of  such  vehicle  then  such  signals  shall  be 
given  by  such  light  or  device.  A vehicle 
shall  be  considered  as  so  constructed  or 
loaded  that  a hand  and  arm  signal  would 
not  be  visible  both  to  the  front  and  rear 
when  the  distance  from  the  center  of  the 
top  of  the  steering  post  to  the  left  out- 
side limit  of  the  body,  cab  or  load  exceeds 
twenty-four  inches,  or  when  the  distance 
from  the  center  of  the  top  of  the  steering 
post  to  the  rear  limit  of  the  body  or  load 
thereon  exceeds  fourteen  feet,  which  limit 
of  fourteen  feet  shall  apply  to  single 
vehicles  or  combinations  of  Vehicles*  The 
provisions  of  this  subdivision  shall  not 
apply  to  any  trailer  which  does  not  inter- 
fere with  a clear  view  of  the  hand  signals 
of  the  operator  or*  of  the  signalling  device 


MOTOR  VEHICLES: 
CRIMINAL  LAW:  . 
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Honorable  Gordon  R.  Boyer 


igna. 


upon  the  vehicle  pulling  said  trailers  pro- 
vided further  that,  the  proylsjoas  of  thTT 
section  as  far  as  mechanical  .devices  on 

o constructed  that  a haniTanS  arm 

would  hot be  'yiliblte'^both '^0  the 

ehicle  as  above  pro* 


ront  and  rear  or  such  vehicle 
vlded  shall  only^be  applicable  to  new  ve- 
hicles registered  wiinlh  bhl 
the  first  day  ^"“January . 
ours.) 

"State  Highway  Patrol  has  issued  an  inter- 
pretation that  if  a vehicle  is  so  constructed 
or  loaded  that  a hand  and  arm  signal  can  not 
be  visible  then  the  failure  to  have  a signal 
light  is  a violation  of  the  Statute  regard- 
less of  when  the  vehicle  was  registered.  It 
is  my  opinion  that  this  is  an  interpretation 
which  completely  eliminates  the  last  provided 
clause  and  that  such  interpretation  is  con- 
trary to  the  Statute. 


"In  other  words  it  is  my  opinion  that  the 
requirement  for  signal  devices  apply  only  to 
vehicles  registered  after  January,  1,  1954* 

«W1U  you  please  advise  me  if  this  is  correct." 


We  here  have  a statute  penal  in  nature  for  construction, 
unambiguous  in  its  terms,  and  containing  a proviso  exempting 
from  other  portions  of  the  statute  certain  motor  vehicles. 

The  statute  quoted  in  your  latter  of  inquiry,  Including  the 
proviso  appended  thereto,  eeatains  clear  and  unambiguous  lang- 
uage. In  these  circumstances , the  application  of  rules  of 
construction  to  ascertain  the  meaning  of  such  statutes  and  the 
intent  of  the  General  Assembly  In  enacting  the  same  Is  not  re- 
quired. In  fact,  to  do  so  Is  beyond  the  province  not  only  of 
this  office  but  of  the  judicial  branch  of  the  government.  We 
direct  your  attention  to  State  v.  Hawk,  22$  S.W.  2d  7&5»  where 
at  page  7$9  we  read! 


"*  * * The  language  of  the  statute  is  clear 
and  unambiguous , and  we  have  no  right  to 
read  into  it  an  intent  which  is  contrary 
to  the  legislative  intent  made  evident  by 
the  phraseology  employed.  * * *" 
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Honorable  Gordon  R,  Boyer 


The  same  rule  extends  to  the  interpretation  of  provisos, 
as  was  held  in  Smith  v.  Pettis  County,  136  S.W.  2d  262,  l.c. 

267  i 

m * * There  is  no  such  implication  here 
when  the  proviso  is  considered  as  it  reads 
which  we  must  do*  St.  Louis  Public  Ser- 
vice Co.  v.  Public  Service  Comm,,  326  Mo. 

1169,  34  S.W.  2d  466.  The  language  is  too 
plain  to  permit  any  construction*  State 
ex  rel.  Jacobsmeyer  v.  Thatcher,  336  Mo. 

622,  92  S.W.  2d  640.  * * *" 

This  being  a statute  penal  in  nature,  one  further  rule 
we  believe  should  be  brought  to  your  attention.  The  rule  ap- 
plicable to  statutes  of  this  nature  is  that  they  must  be  con- 
strued strictly  against  the  State  and  liberally  with  respect 
to  persons  said  to  have  been  guilty  of  their  violation*  We 
direct  your  attention  to  State  v.  Dougherty,  216  S.W*  2d  467* 
where  at  l»c.  471  we  find  the  rule  stated  in  the  following 
language \ 

” ' Criminal  statutes  are  to  be  construed 
strictly j liberally  in  favor  of  the  de- 
fendant, and  strictly  against  the  state, 
both  as  to  the  charge  and  the  proof.  Ho 
one  is  to  be  made  subject  to  such  stat- 
utes by  implication.1  * * 

Applying  the  foregoing  rules  to  the  statute  under  consider- 
ation, particularly  the  proviso  thereof,  we  find  that  such  pro- 
viso has  the  effect  of  limiting  the  application  of  the  statute, 
insofar  as  It  relates  to  mechanical  signalling  devices,  to  such 
new  vehicles  as  may  be  registered  within  the  State  of  Missouri 
subsequent  to  the  first  day  of  January,  1954. 


CONCLUSION 


In  the  premises,  it  is  our  opinion  that  the  provisions 
relating  to  mechanical  signalling  devices  as  described  in  Sec- 
tion 304.OI9,  RSMo  Gum.  Supp.  1953,  are  applicable  only  to  new 
vehicles  registered  in  the  State  of  Missouri  subsequent  to 
January  1,  1954. 


Honorable  Gordon  R.  Royer 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Will  F.  Berry,  Jr. 

lours  very  truly, 

John  M.  Dalton 
Attorney  General 
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OPTOMETRISTS: 
NATUROPATHS: 
LICENSES t 
PROFESSIONS : 


A naturopath  not  licensed  as'  a physic ian-oi^a,urgeon 
in  this  state,  is  not  authorized  under  Sec.  336.120 
(1)  to  practice  optometry  without  a certificate  of 
registration  from  the  State  Board  of  Optometry. 


October  1954 


Dr.  J.  1U  Bockhorst 
Secretary 

Missouri  State  Board  of  Optometry 
359  Paul  Brown  Building 
St.  Louie  1,  Missouri 

Dear  Sir* 

By  your  letter  of  September  16,  1954*  you  requested 
an  official  opinion  as  follows: 

"As  Secretary-Treasurer  of  the  Missouri 
State  Board  of  Optometry,  % hate  been 
instructed  to  seek  an  opinion  from  your 
office  relating  to  the  following  question; 

Gan  a person  claiming  to  be  a * Naturopath* 
practice  the  examining  and  prescribing  and 
diagnosing  of  anomalies  of  the  human  eye, 
claiming  exemption  from  the  operation  of 
the  Optometry  Law,  under  Section  336.120? 

"The  Board  has  received  a complaint  that 
one,  __  ..  . of  Warsaw,  Missouri, 

is  practicing  optometry  without  benefit  of 
license,  claiming  that  he  is  a Naturopath. 

We  are  further  advised  that  the  Prosecuting 
Attorney  of  Benton  County  wishes  to  have  an 
opinion  from  your  office,  before  he  is  will- 
ing to  take  action  against  Mr.  . 

"It  will  be  noted  that  the  only  physicians 
and  surgeons  who  have  been  deemed  exempt 
under  the  provisions  of  this  chapter  are 
registered  medical  physicians,  licensed 
by  the  State  Board  of  Medical  Examiners 
pursuant  to  the  provisions  of  Chapter  334, 
and  osteopathic  physicians  licensed  by  the 


Dr.  J.  Ri  Bockhorst* 


State  Beard  of  Osteopathy  pursuant  to  the 
provisions  of  Chapter  337*” 


All  statutory  citations  are  Revised  Statutes  of  Missouri, 
19lj.9,  Section  336*020  makes  it  unlawful  to  practice 
optometry  in  this  State  without  a certificate  of  regis- 
tration from  the  State  Board  of  Optometry*  The  practice 
of  optometry  is  defined  by  Section  336*010  to  be* 

"Any  one  of  any  combination  of  the  follow- 
ing practices  constitutes  the  practice  of 
optometry t 

"(1)  The  examination  of  the  human  eye, 
without  the  use  of  drugs*  medicines  or 
surgery,  to  ascertain  the  presence  of  de- 
fects or  abnormal  conditions  which  can 
be  corrected  by  the  use  of  lenses,  prisms 
or  ocular  exercises* 

"(2)  The  employment  of  objective  or  sub- 
jective mechanical  means  to  determine  the 
accommodative  or  refractive  states  of  the 
human  eye  or  the  range  of  power  of  vision 
of  the  human  eye  . 

"(3)  The  prescription  or  adaptation  with- 
out use  of  drugs,  medicines  or  surgery,  of 
lenses,  prisms,  or  ocular  exercises  to  cor- 
rect defects  or  abnormal  conditions  of  the 
human  eye  or  to  adjust  the  human  eye  to  the 
conditions  of  special  occupation.  No  regis- 
tered apprentice  may  independently  practice 
optometry.  A registered  apprentice  may, 
however,  under  the  immediate  personal  super- 
vision of  a registered  optometrist,  assist 
a registered  optometrist  in  the  practice  of 
optometry , " 

Section  336. 12G  provides,  in  part,  as  follows* 

"Persons  exempt  from  operation  of  law.-- 
The  following  persons,  firms  and  corpora- 
tions are  exempt  from  the  operation  of 
the  provisions  of  this  Chapter  except  the 
provisions  of  section  336*200* 
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Dr,  J.  R*  Bookhorst; 

11  (1)  Physicians  or  surgeons  of  any  school 
lawfully  entitled  to  practice  in  this  state;" 

The  word  "ohysiclan"  is  defined  in  ?Q  C.J.S,,  para- 
graph log  pages  ol3,  8l4*.  ^ follows  t , 

"A  word  derived  from  the  Greek  word  ‘phusls,* 
meaning  nature,  and  defined  as  one  authorized 
to  prescribe  remedies  for  and  treat  diseases! 
one  learned  in  the  ancient  art  of  relief  of 
bodily  illsj  one  lawfully  engaged  in  the  prac- 
tice of  medicine}  one  Skilled  in  both  medicine 
and  surgery?  one  versed  in,  or  practicing  the 
arfc  of  , medicine ; one  whopractices  the  art  ^ 

Of  healing  disease  end  preserving  health;  one 
who  professes  or  practices  medicine,  or  the 
healing  art;  one  whose  profession  it  is  to 
prescribe  and  administer  medicine  in  the 
treatment  of  disease,  or  the  relief  of  the 
sick,  after  diagnosing  the  complaint;  a 
person  skilled  in  physic  or  the  art  of  heal- 
ing; one  duly  authorized  to  treat  diseases, 
especially  by  medicines;  a doctor  of  medicine; 

, ; a person  who  has  received  the  degree  of  doctor 
of  medicine  from  an  incorporated  institution. 

It  is  the  broadest  term  our  language  contains 
applicable  to  one  who  practices  medicine,  in- 
cluding both  medicine  and  surgery  in  its  original 
meaning.  It  is  not  limited  to  the  disciples  of 
any  particular  school,  but  is  of  very  wide  sig- 
nificance, and  includes  many  specialists  within 
the  field  of  medicine • It  may,  but  does  not 
always,  include  dentists,  While  it  has  been 
said  that  * physician1  includes  the  term  ‘sur- 
geon, * it  has  also  been  said  that  a physician 
is  often  distinguished  from  a surgeon," 

The  word  "‘surgeon"  is  defined  by  70  0 , J .S . , paragraph 
1,  page  816,  as  follows: 

"A  physician  who  treats  bodily  injuries  and 
ills  by  manual  operation  and  the  use  of 
surgical  instruments  and  appliances;  one 
whose  profession  or  occupation  is  to  cure 
diseases  or  injuries  of  the  body  by  manual 
Operation;  one  who  practices  surgery," 


Dr,  2*  H«  Bockhorsts 


Both  of  the  above  connote  persons  who  profess  to  cure 
or  treat  the  sick#  It  is  made  unlawful  to  profess  to  cure 
and  attempt  to  treat  the  sick  unless  licensed  to  do  so. 
This  provision  is  made  by  Section  334*010? 

n Practitioner  shall  be  registered  physician.—* 

It  shall  be  unlawful  for  any  person  not  now 
a registered  physician  within  the  meaning  of 
the  law  to  practice  medicine  or  surgery  in  any 
of  its  departments,  or  to  profess  to  cure  and 
attempt  to  treat  the  sick  and  others  afflicted 
with  bodily  or  mental  infirmities,  or  engage 
in  the  practice  of  midwifery  in  the  state  of 
Sissourl,  exdept  as  herein/  provided.” 

Exceptions  from  the  above  are  made  by  Section  334*l£0 
which  reads? 

H Sections  3 34 « 010  to  334.180  not  applicable 
to  certain  persons.—*  It  is not  intended  by 
sections  134- • 010  to  334.180  to  prohibit 
gratuitous  service  to  and  treatment  of  the 
afflicted,  and  sections  334*010  to  334»1®0 
shall  not  apply  to  commissioned  surgeons 
of  the  United  States  army,  navy,  and  United 
States  public  health  service  while  in  the 
performance  of  their  official  duties,  nor 
to  any  licensed  practitioner  of  medicine 
and  surgery  in  a border  state  attending 
the  sick  in  this  state?  provided,  he  does 
not  maintain  an  office  or  appointed  place 
to  meet  patients  or  receive  calls  within 
the  limits  of  this  state?  and  provided, 
that  such  practitioner  comply  with  the 
statutes  of  Missouri  and  the  rules  and 
regulations  of  the  department  of  public 
health  and  welfare  relating  to  the  re** 
ports  of  births,  deaths  and  contagious 
diseases,  nor  shall  said  section  apply 
to  the  provisions  of  chapter  337,  RSMo 
1949*  And  sections  334*010  to  334*180 
shall  not  apply  to  persona  who  endeavor 
to  cure  or  prevent  disease  or  suffering 
by  spiritual  means  or  prayer?  provided, 
that  quarantine  regulations  relating  to 
contagious  disease  are  not  Infringed  upon? 


Dr*  J*  R»  Boclchorsts 


provided  further,  that  no  provision  of  this 
section  shall  be  construed  or  held  to  in 
any  way  with  the  enforcement  of  the  rules 
and  regulations  adopted  and  approved  by  ' 
the  division  of  health  of  tine  state  depart- 
ment of  public  health  and  welfare  or  any 
municipality  under  the  laws  of  this  state 
for  the  control  of  infectious  or  contagious 
diseases*" . 

fhe  laws  of  Missouri  also  provide  for  the  licensing 
and  regulation  of  chiropodists,  chiropractors,  dentists* 
and  osteopaths,  as  well  as  practitioners  of  medicine* 

Ihose  professions  are  either  expressly  or  impliedly  exempt 
from  the  operation  of  Section  331.010  et  seq.  within  the 
particular  field  of  each  profession*  However,  we  nowhere 
find  an  exemption  from  Section  331.010  for  naturopaths, 
nor  do  We  find  any  provision  for  licensing  of  naturopaths 
as  such.  Therefore,  we  must  conclude  that  naturopaths 
are  not  lawfully  entitled  to  practice  as  such  in  the  State 
of  Missouri,  and  the  exemption  contained  in  Section  336*120 
(1)  is  not  applicable* 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  a 
naturopath,  not  licensed  as  a physician  or  surgeon  In  this 
state,  is  not  authorized  under  Section  336,120  (1)  to  prac- 
tice optometry  without  a certificate  of  registration  from 
the  State  Board  of  Optometry, 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Paul  McGhee. 


Very  truly  yours. 


JOHN  M,  DALTON 
Attorney  General 
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TAX:  (l)  There  Is  no  specific  time  limitation  as  to  when 

SCHOOLS:  the  clerk  of  the  county  court  may  turn  over  the 

supplemental  tax  book  to  the  county  collector  to 
collect  taxes  authorized  by  a special  tax  levy 
election  (2)  Taxes  authorized  by  special  tax  levy 
election  become  delinquent  on  January  1st  of  the 
year  following  the  levy  (3)  Such  taxes  constitute 
a lien  on  the  assessable  realN  property  in  the 
district,  and  (4)  Payment  of  fchose  school  taxes 
due  at  the  time  of  payment,  does  not  preclude 
collection  from  those  taxpayers  of  the  additional 
taxes  due  by  virtue  of  the  tax  levy  election. 


January  11,  1954 


Honorable  Edwin  P,  Brady 
Prosecuting  Attorney 
Benton  County 
Warsaw,  Missouri 

Dear  Sir: 

Your  letter  of  December  1,  1953*  requesting  an  official 
opinion,  reads  in  part  as  follows: 

"A  tax  levy  was  authorized  by  the  voters 
of  Reorganized  School  District  No.  6 of 
Benton  County,  Missouri,  at  a special 
election  held  in  said  district  on 
November  30*  1953. 

1 - "Is  the  county  clerk  required  by  law  to 
and  should  he  make  a supplemental  tax  book 
for  1953  and  extend  this  additional  tax  levy 
and  deliver  it  t©  the  county  collector  for 
collection? 

2 - "If  he  should  do  so,  what  is  the  latest 
date  that  he  is  authorized  to  turn  this 
supplemental  tax  book  over  to  the  county 
collector? 

3 - "When  will  the  taxes  extended  in  this 
supplemental  tax  book  for  1953  be  delinquent? 

Will  they  become  delinquent  on  January  1, 

1954,  as  other  1953  taxes? 


Honorable  Edwin  F.  Brady 


4 - "Some  considerable  amount  of  1953  taxes 
on  real  estate  and  personal  property  in 
Reorganized  Sohool  District  No.  6 of  Benton 
County  have  already  been  paid,  and  some  tax- 
payers take  the  position  that  since  they 
have  a reoelpt  for  1953  taxes.  Including 
school  taxes,  that  they  cannot  be  required 
to  pay  any  additional  1953  school  taxes. 

In  your  opinion,  would  this  relieve  tax- 
payers of  paying  this  additional  school 
tax? 

5 - "The  county  collector  also  specifically 
desires  to  be  advised  whether  this  tax  is 

a lien  on  the  property  assessed  the  same 
as  other  taxes." 

The  questions  in  your  letter  have  been  numbered  for  con- 
venient reference. 


All  statutory  citations  are  RSMo  1949,  unless  otherwise 
noted. 


Your  question  No,  1 has  been  answered  by  a previous 
opinion  of  this  office,  rendered  on  October  7,  1953,  to  Hon. 
Donald  P.  Thomasson,  Prosecuting  Attorney  of  Bollinger  County. 
That  opinion  has  been  sent  to  you  under  separate  cover. 

Statutory  implementation  of  Article  X,  Sec.  11(c).,  Con- 
stitution of  Missouri,  1945,  (amended  November  7,  1950),  has 
been  made  by  Section  165.080,  Cumulative  Supplement,  1951, 
which  reads  as  follows: 

"165.080.  Tax  levy  for  maintaining  schools 
increased,  how. — Whenever  it  shall  become 
necessary,  in  the  judgment  of  the  board 
of  directors  or  board  of  education  of  any 
school  district  in  this  state,  to  Increase 
the  annual  rate  of  taxation,  authorized 
by  the  constitution  for  district  purposes 
without  voter  approval,  or  when  a number 
of  the  qualified  voters  of  the  district 
equal  to  ten  per  cent  or  more  of  the 
number  easting  their  votes  for  the 
directors  of  the  sohool  board  at  the 
last  school  election  in  said  district 
3hall  petition  the  board,  in  writing,  for 
an  increase  of  said  rate,  such  board  shall 
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determine  the  rate  of  taxation  necessary 
to  be  levied  in  excess  of  said  authorized 
rate,  and  the  purpose  or  purposes  for 
which  such  increase  is  required,  specify- 
ing separately  the  rate  of  increase  re- 
quired for  each  purpose,  and  the  number 
of  years,  not  in  excess  of  four,  for  which 
each  proposed  excess  rate  is  to  be  effec- 
tive, and  shall  submit  to  the  qualified 
voters  of  the  district,  at  the  annual  school 
meeting  or  election,  or  at  a special  meeting 
or  election  called  and  held  for  that  purpose, 
at  the  usual  place  or  places  of  holding  elec- 
tions for  members  of  such  board,  whether  the 
rate  of  taxation  shall  be  Increased  as  pro- 
posed by  said  board,  due  notice  having  been 
given  as  required  by  section  165.200;  and 
if  the  necessary  majority  of  the  qualified 
voters  voting  thereon,  as  required  by 
article  X,  section  11  of  the  constitution, 
shall  favor  the  proposed  increase  for  any 
purpose,  the  result  of  such  vote,  including 
the  rate  of  ’taxation  so  vofrefl  in  suck  dis- 
trict for  each  purpose,  and  the  number  of 
years  said  r:a€e  is  to~be  effective,  shaTT 
be  certified  by  Eke  doBe  or  secretary  of 
such  board  or  cTlstriofe  £0  fEe  clerk  of  'Eke 
county  eourTTof  the  proper  county,  WKo  shall, 
on  receipt  thereof,  proceed  to  assess  and 
carry  out  the  amount  so ’returned  on  the 
tax  books  on  all  taxaETe  property,  real 
and  personal*,  of  suck  school  district,  as 
shown  by  the  last  annual  assessment  for 
state  and  county  purposes.  Including  all 
statements  of  merchants  as  provided  by 
law. "( Emphasis  ours ) . 

Thus,  the  above  section  contemplates  the  immediate 
certification  of  the  tax  levy  to  the  county  clerk,  who  shall 
upon  receipt  thereof  proceed  to  assess  and  carry  out  the  amount 
so  returned  on  the  tax  books.  No  specific  time  limitations  have 
been  set  for  the  carrying  out  of  such  duty  by  the  county  clerk. 
Therefore,  the  use  of  the  phrase  Mon  receipt  thereof"  can  only 
be  construed  to  mean  that  the  duty  must  be  performed  as  soon 
after  receipt  as  is  reasonably  possible.  Therefore,  the  answer 
to  your  question  No.  2 is:  There  is  no  specific  date  beyond 
which  the  county  clerk  cannot  turn  over  the  supplemental  tax 
book  to  the  county  collector,  but  such  book  should  be  turned 
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over  as  soon  as  is  reasonably  possible  after  receipt  by  the 
county  clerk  of  the  result  of  the  vote  on  the  tax  levy  increase. 

Section  140.010  declares  all  real  property  taxes  to  be- 
come delinquent  on  January  1,  and  establishes  a lien  therefor: 

" 140.010.  County  collector— enforcement 
of  state’s  lien. — All  real  estate  upon 
which  the  taxes  remain  unpaid  on  the 
first  day  of  January,  annually,  shall 
be  deemed  delinquent,  and  the  said  county 
collector  shall  proceed  to  enforce  the 
lien  of  the  state  thereon,  as  required 
by  this  chapter j and  any  failure  to 
properly  return  the  delinquent  list, 
as  required  by  this  chapter,  shall  in 
no  way  affect  the  validity  of  the  assess- 
ment and  levy  of  taxes,  nor  of  the  judg- 
ment and  sale  by  which  the  collection 
of  the  same  may  be  enforced,  nor  in  any 
manner  to  affect  the  lien  of  the  State 
on  such  delinquent  real  estate  for  the 
taxes  unpaid  thereon. M 


Personal  taxes  are  declared  to  become  delinquent  on 
January  1,  by  Section  140. 730(3). 

"3.  For  the  purpose  of  this  chapter, 
personal  tjfix  bills  shall  become  de- 
linquent on  the  first  day  of  January 
following  the  day  when  said  bills  are 
placed  in  the  hands  of  the  collector, 
and  suits  thereon  may  be  instituted 
on  and  after  the  first  day  of  February 
following,  and  within  five  years  from 
said  day. 

There  is  no  lien  upon  personal  property  for  taxes  assessed 
against  its  owner.  State  v.  Rowse,  49  Mo.  586,  592. 

Since  there  is  no  statutory  provision  for  changing  the 
date  of  delinquency,  nor  provision  excepting  the  type  of  tax 
in  question  from  establishing  a lien  on  the  assessable 
property,  it  must  be  concluded  that  the  tax  in  question 
becomes  delinquent  on  January  1,  195^>  and  that  a lien  for 
the  amount  of  such  tax  is  established  on  the  assessed  property 
in  the  same  manner  as  other  taxes  on  real  estate. 
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You  state  that  a considerable  number  of  persons  have  paid 
their  real  estate  and  personal  taxes  prior  to  the  election 
authorizing  the  tax  levy  increase,  and  you  inquire  whether 
such  persons  by  virtue  of  having  paid,  all  of  the  taxes  due  at 
the  time  of  payment,  are  exempt  from  payment  of  this  tax  levy 
increase.  The  answer  to  this  question  is:  No. 

There  is  no  statutory  or  case  law  in  Missouri  as  to  the 
conclusiveness  of  a tax  receipt  upon  the  taxing  body.  51  Am.  Jur., 
paragraph  960,  page  842,  makes  this  statement  as  to  the  con- 
clusiveness of  such  receipt: 

"...  Such  a receipt  may  by  statute  be 
made  conclusive  evidence  of  payment,  but 
it  is  clear  that  in  the  absence  of  such 
a statute,  a tax  receipt  is  not  con- 
clusive evidence  of  payment,  and  the  ad- 
verse party  may  prove  by  any  competent 
evidence  that  payment  has  not  actually 
been  made. " 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that 

1 - There  is  no  specific  time  limitation  as  to  when  the 
clerk  of  the  county  court  may  turn  over  the  supplemental  tax 
book  to  the  county  collector  to  collect  taxes  authorized  by 
a special  tax  levy  election 

2 - Taxes  authorized  by  special  tax  levy  election  become 
delinquent  on  January  1st  of  the  year  following  the  levy 

3 - Such  taxes  constitute  a lien  on  the  assessable  real 
property  in  the  district,  and 

4 - Payment  of  those  school  taxes  due  at  the  time  of 
payment  of  taxes  does  not  preclude  collection  from  those 
taxpayers  of  the  additional  taxes  due  by  virtue  of  the  tax 
levy  election. 

The  foregoing  opinion,  whioh  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Paul  McGhee. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


*'  SCHOOLS: 
COUNTY  COURT: 
COUNTY  TREASURER : 


*?  1 V ■ ,,  ■.  ^ 

School  district  cannot  by  method  provided  for 
change  of  boundary  lines  absorb  another  entire 
district!  new  district,  to  be  composed  of  two 
entire  districts,  must  have  within  its  limits 
twenty  persons  of  school  age;  attempted  formation 
of  new  district  invalid  so  that  county  court  has 
no  duty  to  assign  number  to  proposed  new  district 
and  county  treasurer  has  no  duty  to  honor  warrants 
of  new  districts  or  to  transfer  funds  of  old 
districts  to  proposed  new  district. 


June  11,  1954 


Honorable  Edwin  F*  Brady 
Prosecuting  Attorney 
Benton  County 
Warsaw,  Missouri 

Dear  Mr*  Brady t 

This  is  in  response  to  your  request  for  opinion  dated 
April  28,  1954*  which  reads  as  follows t 


"I  have  been  requested  by  the  County  Court 
of  Benton  County,  Missouri,  and  the  County 
Treasurer  of  said  county  for  an  opinion 
regarding  the  duties  of  said  Court  and  said 
county  treasurer  with  respect  to  the  school 
district  and  school  warrants  hereinafter 
mentioned*  It  is  therefore  requested  that 
you  give  me  your  opinion  in  regard  to  this 
matter#  - 

"Prior  to  March  22,  1954#  a petition  signed 
by  20  qualified  voters  of  School  District 
No*  90,  which  contains  7 persons  of  school 
age,  and  School  District  No*  92,  which  con» 
tains  10  persons  of  school  age,  in  Benton 
County,  Missouri,  was  filed  with  the  clerks 
of  the  respective  districts,  praying  for  a 
change  of  the  boundaries  of  Diet#  No.  90 
so  as  to  include  all  of  Diet*  No,  92.  At 
the  annual  school  meetings  of  said  districts 
on  April  6,  1954#  the  proposition  presented 
by  said  petition  was  approved  by  the  voters 
of  both  districts*  Subsequently  notices 
were  posted  over  10  days  prior  to  April  27, 
1954#  and  on  April  27#  1954#  21  days  after 
the  action  taken  to  form  a new  district  hy 
changing  the  boundaries  of  Diet*  No*  9D  so 
as  to  Include  Dlst.  No*  92#  an  election\was 
held,  and  a board  of  directors  was  elected 
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by  the  voters  of  the  new  district  composed 
of  former  districts  No*  90  and  No.  92.  Both 
districts  lie  wholly  in  Benton  County. 

"Section  165.170,  RSMo  191^.9,  provides  the 
manner  in  which  the  boundaries  of  school 
districts  may  be  changed  and  in  which  new 
districts  may  be  formed  or  created,  further 
providing  that  no  new  district  shall  be 
created  or  boundary  line  changed  by  which 
any  district  shall  be  formed  containing 
within  its  limits  less  than  20  persons  of 
school  age.  Section  165,193,  RSMo  19l|.9, 
provides  that  the  voters  of  a newly  created 
district  shall  assemble  within  the  district 
within  15  days  after  the  formation  of  the 
new  district  pursuant  to  notices  being  posted 
for  10  days  prior  to  such  meeting. 

"Is  it  the  duty  of  the  County  Court  to  assign 
a number  to  the  district  formed  by  the  action 
of  the  voters  of  Dlst.  No.  90  and  Dist.  No.  92? 

"Is  It  the  duty  of  the  county  treasurer  to 
transfer  the  funds  of  Dist.  No.  90  and  Dist. 

No*  92  to  the  credit  of  the  new  district  and 
to  honor  warrants  drawn  by  the  board  of  the 
new  district?  If  it  is  his  duty  to  honor  such 
warrants,  should  he  do  so  without  warrants 
being  drawn  by  the  boards  of  Diet.  No.  90  and 
Dist.  No.  92  for  the  transfer  of  such  funds 
to  the  new  district?" 

Your  precise  questions  relate  to  the  respective  duties  of 
the  county  court  and  the  county  treasurer  with  regard  to  action 
taken  by  school  districts  Nos.  90  and  92  of  Benton  County.  Their 
rutles^fre  necessarily  dependent  upon  the  Validity  and  result  of 
the  action  taken,  which  must  be  considered  first  before  their 
duties  can  be  determined. 

It  is  not  entirely  clear  from  your  request  whether  the  voters 
approved  a change  of  boundary  lines  or  the  formation  of  a new 
district.  Section  165«170,  RSMo  19ij.9,  provides  that  "When  it  is 
deemed  necessary  to  form  a new  district,  to  be  composed  of  two  or 
more  entire  districts,  or  parts  of  two  or  more  districts,  to  divide 
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one  district  to  form  two  new  districts  from  the  territory  therein, 
to  divide  one  district  and  attach  the  territory  thereof  to  ad- 
joining districts,  or  to  change  the  boundary  lines  of  two  or  more 
districts,"  certain  procedure  shall  be  followed* 

Assuming,  however,  that  the  petition,  notices  and  ballot  call 
for  a change  of  boundary  lines,  we  do  not  believe  that  the  attempt 
accomplished  anything  because  a school  district  cannot,  under  the 
guise  of  a change  of  boundaries,  absorb  another  district* 

In  State  ex  rel*  Gonsol*  School  Dist*  Ho*  2 of  Pike  Go*  v* 
Ingram,  2 s»W*  (2d)  113#  two  consolidated  districts  had  sought  to 
change  their  boundary  so  that  one  would  be  absorbed  in  the  other* 

The  court  pointed  out  that  there  are  four  things  which  a common 
district  may  do  by  election  with  regard  to  the  territorial  extent 
and  status  of  the  district*  When  deemed  necessary  and  subject  to 
certain  conditions  precedent  it  may  hold  an  election*  (1)  To 
form  a new  district,  to  be  composed  of  two  or  more  entire  districts, 
or  parts  of  two  or  more  entire  districts}  (2)  to  divide  one  dis- 
trict to  form  two  new  districts  from  the  territory  therein}  (3)  to 
divide  one  district  and  attach  the  territory  thereof  to  adjoining 
districts}  or  (4)  to  change  the.  boundary  lines  of  two  or  more 
districts* 

By  virtue  of  another  section  of.  the,  1919  Statutes  (present 
Sec*  165*293#  RSMo  19^9)*  all  the  provisions  of  that  section  re- 
lating to  the  changes  of  boundary  lines  of  common  school  dis- 
tricts were  made  applicable  to  consolidated  districts*  It  had 
been  previously  held  in  State  ex  inf*  v,  Sweaney,  270  Mo*  685# 

195  S*W*  711f#  that  these  four  various  contingencies  were  not 
coextensive  and  that  a provision  for  a change  of  boundary  lines 
did  not  provide  a way  for  dividing  one  district  into  two  new 
districts. 

In  the  Pike  Gounty  case,  as  here,  the  effect  of  the  action 
taken  was  to  form  a new  district  out  of  the  territory  of  two 
entire  districts,  but  since  the  formation  of  a new  district  is 
entirely  different  from  a change  of  boundary  lines,  which  was 
all  that  was  authorized  for  consolidated  school  districts,  it 
could  not  be  done  by  the  method  provided  for  the  change  of 
boundary  lines*  The  court  said,  l*c*  115* 

"In  the  case  at  bar#  the  end  to  be  attained 
was  confessedly  that  of  permitting  consoli- 
dated school  district  No*  1*.  to  take  over  the 
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whole  of  the  territory  of  consolidated  school 
district  No*  2*  In  consequence  of  which  con- 
solidated school  district  Ho*  Z could  no  longer 
continue  to  exist*  Such  being  true*  it  is  at 
once  apparent,  from  what  we  have  said  above* 
that  such  proceeding  could  not  properly  be 
designated  as  a change  of  boundaries  of  the 
two  districts*  but  that  it  necessarily  fell 
within  one  of  the  other  classifications  em- 
braced in  section  11201*  R. S.  1919*  However* 
tinder  seetion  11253*  R*S.  1919*  the  provision 
of  section  11201,  R,S.  1919*  relating  to  changes 
of  boundaries*  is  the  only  one  of  the  four  pro* 
visions  therein  which  can  be  held  to  apply  to 
a consolidated  school  district,  o e 

Since  a change  of  boundary  lines  contemplates  the  continued 
existence  of  both  districts  after  the  change*  if  that  was  the 
method  employed  here  we  believe  the  action  taken  was  void  and  of 
no  effect* 

As  stated  above*  common  districts  may  also  hold  an  election 
for  the  purpose  of  forming  a new  district,  to  be  composed  of  two 
or  more  entire  districts*  Such  was  the  effect  of  the  action  taken 
here.  However,  in  so  doing  the  district  is  confronted  with  the 
plain  proviso  of  Section  165*170*  RSMo  19^9*  which  says* 

" # « # provided*  however*  that  no  new  district 
shall  be  created  or  boundary  line  changed  by 
which  any  district  shall  be  formed  containing 
within  its  limits  by  actual  count  less  than 
twenty  persons  of  school  age,  or  by  which  any 
district  shall  be  left  containing  within  its 
limits  by  actual  count  less  than  twenty  per- 
sons of  school  age;  a #n 

Section  165*177*  RSMo  19^9*  also  states* 

"No  new  school  district  shall  be  formed  nor 
shall  any  school  district  be  divided  so  that 
the  new  district  formed  or  the  territory  left 
by  the  division  of  a district  shall  contain 
an  assessed  valuation  of  less  than  fifty 
thousand  dollars  and  an  enumeration  of  less 
than  twenty  persons  of  school  age  or  at  least 
eight  square  miles  of  territory  and  twenty 
persons  of  school  age." 
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The  argument  can  be  made*  of  course*  that  where  you  have  two 
districts  with  a total  of  less  than  twenty  children  of  school  age, 
both  individually  and  combined,  the  districts  are  no  worse  off 
after  the  formation  of  the  new  district  than  they  were  before* 
Nevertheless,  the  plain  wording  of  the  provisos  in  Section  165*170, 
supra,  and  of  Section  165*177,  supra,  admit  of  no  exception  and 
leave  little  room  for  argument*  if  the  Legislature  had  seen  fit 
to  make  an  exception  In  oases  such  as  this  it  could  well  have  done 
so,  since  it  has  not,  we  must  conclude  that  any  attempt  to  form 
a new  district  which  has  within  Its  limits  less  than  twenty  persons 
of  school  age  is  void* 

Therefore,  regardless  of  whether  the  action  taken  by  districts 
Nos*  90  and  92  was  for  a change  of  boundary  lines  or  for  the  forma- 
tion of  a new  district,  in  our  opinion  the  attempt  was  Invalid  and 
of  no  effect.  This  being  so,  the  districts  exist  as  they  did  before 
the  election  and  the  county  court  has  no  duty  to  assign  a number  to 
the  district  thus  attempted  to  be  formed  and  the  county  treasurer 
has  no  duty  to  transfer  the  funds  of  districts  Nos.  90  and  92  to 
the  credit  of  the  purported  new  district  or  to  honor  warrants  drawn 
by  the  board  of  the  purported  new  district* 


It  is  the  opinion  of  this  office  that  a school  district  can- 
not by  the  method  provided  for  change  of  boundary  lines  absorb 
another  entire  district}  that  a new  district,  to  be  composed  of 
two  entire  districts,  cannot  be  formed  unless  the  new  district 
will  have  within  its  limits  at  least  twenty  persons  of  school  age} 
and  that  when  either  of  these  things  is  present  so  that  the  action 
in  changing  the  boundary  lines  or  forming  the  new  district  is  Il- 
legal, hence  void  and  of  no  effect,  the  county  court  has  no  duty 
to  assign  a number  to  the  new  district  thus  attempted  to  be  formed 
and  the  county  treasurer  has  no  duty  to  transfer  the  funds  of  the 
two  old  districts  to  the  purported  new  district  or  to  honor  warrants 
drawn  by  the  board  of  the  purported  new  district. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  W.  Ingllsh. 


Yours  very  truly* 


JWI :ml 


JOHN  M.  DALTON 
Attorney  General 
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MOTOR  VEHICLES  :,v  V 
CRIMES  AND  fUNlSSMEi#: 
FORGERY: 

FALSE  AFFIDAVIT: 


on  for  certificate  of  owner- 

,,  * r ve’niclb  a forgery,  when. 

False  application  also  false  affidavit 
under  Section  55>7.090,  194-9 . Taking  of  fal 
aoknowled^^p^lg^js^tapy  violation  of  Secti 
5 61  o 220 , Lawi.,  paige  -420 . 


Honorable  David  ft*  Bryan 
Supervisor,  Motor  Vehicle  Registration 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Mr.  Bryan* 

In  regard  to  your  original  Opinion  request  dated  December 
8,  1953*  and  your  subsequent  letter  in  regard  thereto,  this 
office  Is  deleting  question  1 and  la  of  the  original  request 
and  le  answering  paragraphs  2 to  4-,  inclusive* 


Vour  opinion  request  No.  2 is  as  follows: 


ttMany  Oases  have  come  to  our  attention  where 
the  lien  holder  has  attempted  to  repossess 
vehicles  by  unorthodox  methods  which  we 
believe  are  used  to  circumvent  our  require- 
ment that  the  vehicle  must  be  titled  in  the 
true  purchaser* s name  and  tax  paid  thereon, 
when  applicable,  before  issuing  title  to  the 
reposseasor*  The  unorthodox  methods  referred 
to  consist  of  the  lien  holder  determining  the 
last  person  we  have  record  of  who  held  title 
to  the  Vehicle  and  applying  for  a duplicate 
title  ip,  that  name,  latSr  assigning  it  to 
themselves  or  directly  to  another  purchaser. 
We  have  in  several  of  these  cases  caused  In- 
vestigations to  be  made  by  the  State  Kighay 
pedrol,  the  results  of  which  reveal  that  the 
signatures  on  the  applications  for  duplicate 
titles  were  forged  by  the  person  or  firm 
attempting  to  repossess  in  the  unorthodox 
manner* 


H2a.  It  Is  our  considered  opinion  that 
forgeries  of  this  nature  have  been  com- 
mitted for  gain,  end  therefore  perpetrators 
of  such  forgeries  could  be  prosecuted. 
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"2b*  May  we  respectfully  request  an  opinion 
from  your  department  as  to  whether  such 
forgeries  as  described  in  paragraph  2 con- 
stitute fraud," 

In  regard  to  your  question  No,  2a  as  to  whether  such  forgeries 
are  committed  for  gain  it  is  believed  that  Section  561,160  RSMo , 
194-9#  Is  applicable#  end  reads  as  follows* 

"Every  person  who#  with  Intent  to  injure  or 
defraud#  shall  falsely  make,  alter#  forge  or 
counterfeit  any  instrument  or  writing#  being 
or  purporting  to  be  the  act  of  another,  by 
which  any  pecuniary  demand  or  obligation  shall 
be  or  purport  to  be  transferred#  created, 
increased,  discharged  or  diminished#  or  by 
Which  any  rights  or  property  whatsoever  shall 
be  or  purport  to  be  transferred,  conveyed, 
discharged,  increased  or  in  any  manner  affected, 
the  falsely  making,  altering#  forging  or  coun- 
terfeiting of  which  is  not  herein  declared  to 
be  a forgery  in  some  other  degree,  shall,  on  con- 
viction# be  adjudged  guilty  of  forgery  in  the 
third  degree. " 

It  definitely  appears  in  accordance  with  the  facts  as  set  out 
in  your  opinion  request  No*  2#  that  a right  to  property,  i*  e,,  a 
motor  vehicle#  Is  purported  to  be  transferred  from  the  last  person 
who  had  a certificate  of  ownership  on  record  with  the  Department  of 
Revenue#  to  either  a purchaser  from  the  lien  hdder  or  to  the  lien 
holder*  It  is  presumed  here  that  lien  holder  means  the  holder  of 
a chattel  mortgage  upon  the  motor  vehicle  there  concerned. 

It  is  noted  that  there  has  been  no  compliance  with  Section 
301.190,  paragraph  (1)  which  requires  a certificate  of  ownership 
to  be  issued  before  a motor  vehicle  may  be  registered*  Section 
301.440#  Laws  of  Mo,  1949#  provides  for  a penalty  and  makes  such 
a violation  a misdemeanor.  In  the  case  of  Pearl  Interests  Se- 
curities Company,  357  Mo,  160,  206  S,  W.  2d  975#  wherein  a used 
oar  dealer  executed  assignment  without  the  name  of  the  assignee 
filled  In#  or  without  the  acknowledgment  before  a notary  public 
at  the  time  of  the  transaction#  the  court,  at  1.  e,  978,  said* 

"Plaintiff  did  obtain  the  title  certifi- 
cates with  assignments  thereon  signed  by 
each  owner  at  the  time  the  oars  described 
therein  were  delivered  to  him  as  sections 
8382  required#*  However,  plaintiff  did  not 
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fully  comply  with  the  statute  because  he 
did  not  have  the  assignment  of  the  cer- 
tificates to  him  by  the  holders  completed 
in  the  form  prescribed  by  the  Commissioner 
which  included  an  acknowledgment  before  a 
notary.  He  had  only  an  unacknowledged  as- 
signment , and  this  was  not  sufficient  to 
vest  the  legal  title  in  him.  Although  he 
was  a notary  he  had  no  authority  to  take 
Ian  acknowledgment  On  an  assignment  to  him- 
self as  he  said  he  intended  to  do,  1 Am, 

Jur*  33i|:»  335 » Secs,;HS;2f53>  !•  C, J,S,  ■ 

Acknowledgments  Secs,  52-53*  ' Nor  would  he 
or  anyone  else  have  had  the  right  to  fill 
in  the  name  of  Security,  as  assignee  from 
\ the  holders  because  he  was  the  buyer  and 
Section  8382  required  the  assignment  to  be 
made  to  him.  To  do  so  would  be  a misde- 
meanor* Sec,  8k0ij.(d),  R.S.  1939,  Mo, 

» * * " 

Section  3404(d)  is  now  -Section  301*440#  H,  S.  Mo*  1949# 
which  makes  a violation  of  Chapter  301  a misdemeanor. 

In  regard  to  the  making  of  a false  affidavit  or  certificate 
Section  557*070,  RSMo,  1949 J reads  as  follows: 

‘‘Every  person  who  shall  wilfully  corruptly 
and  falsely#  before  any  officer  authorized 
to  administer  oatfcfs,  under  oath  or  affirma- 
tion, voluntarily  jmake  any  false  certlfi- 
date*  affidavit  Or|  statement  of  any  nature, 
for  any  purpose  ^-ahall  be  deemed  guilty  of 
a misdemeanor,  and  shall  upon  conviction  be 
punished  by  imprisonment  in  the  county  jail 
hot  less  than  six  months*  or  by  fine  not  ' 
less  than  five  hundred  do liars . “ 

It  is  believed  that  your  request  in  question  No*  2a  is  for 
the  purpose  of  determining  just  what  criminal  acts  have  trans^ 
pired*  It  is  believed  that  the  above  quoted  Section  makes  it  a 
misdemeanor  to  exeoute  the  affidavit  necessary  to  obtain  title* 

It  seems  that  the  perpetrators  of  the  offenses  outlined  could  be 
prosecuted  under  the  above  statute* 

It  appears  that  in  accordance  with  the  terms  of  Section 
561*160*  supra#  the  person  who  signed  the  frame  of  the  last  owner 
of  record  to  a spurious  transfer  could  be  round  guilty  of  forgery 
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in  the  third  degree#  The  eleefcion  as  to  the  proper  charge  would 
have  to  be  made  by  the  Prosecuting  Attorney  In  accordance  with 
the  facts  he  had  before  him# 

In  answer  to  your  Question  Ho#  2b*  undoubtedly  such  action 
constitutes  fraud  but  tinless  the  Criminal  haws  provide  for  punish- 
ment therefor  It  would  be  a matter  of  civil  liability  only#  The 
fraud  is  punishable  as  elements  of  the  statutory  crimes  set  forth 
in  other  answers  herein# 

Your  opinion  request  No*  3 is  as  follows* 

”3*  II  is  our  feeling  that  anyone  forging 
a signature  for  the  purpose  of  obtaining  a 
duplicate  title  'to  a motor  vehicle  should 
be  subject  to  prosecution  whether  for  gain 
or  not* 

"3a*  May  we  respectfully  request  an  opinion 
front  your  department  as  to  whether  prosecu- 
tion is  recommended  on  forgeries  as  described 
in  paragraph  3,  when  it  may  not  be  possible  to 
prove  that  forgery  was  for*  gain.” 

Unless  the  evidence  shows  that*  to  again  quote  from  Section 
561*160*  supra*  ”Any  rights  or  property  whatsoever  shall  be  pur- 
ported to  be  transferred,  conveyed*  discharged*  Increased  or  In 
any  manner  effected,”  there  should  certainly  be  no  attempt  made 
to  prosecute  the  alleged  offender  for  forgery#  because  it  is 
necessary  to  be  shown  that  the  alleged  forgery  was  perpetrated 
for  one  of  the  purposes  as  described  in  the  statute  for  a con- 
viction to  be  upheld.  However*  as  was  said  in  answer  to  your 
question  2a  the  facts  and  circumstances  in  each  individual  case 
should  determine  the  question  as  to  Just  which  of  the  various 
possible  violations  of  the  law  have  been  committed* 

Your  opinion  request  No*,  4-  is  as  follows: 

”4.4  When  we  have  an  application  for  dupli- 
cate title  on  which  the  alleged  owner* s name 
has  been  forged  then  we  are  bound  to  have  a 
questionable  jurat  inasmuch  as  said  appli- 
cations are  required  to  be  notarized*  For 
your  information  we  are  enclosing  form  MMV 
No.  22  ‘Application  for  Duplicate  Certifi- 
cate of  Title*” 
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”4.a*  An  opinion  is  respectfully  requested 
from  your  department  as  to  the  seriousness 
And  recommended  procedure  to  be  followed 
when  a false  jurat  is  indicated.” 

There  is  the  following  statement  contained  in  the  printed 
form  for  application  of  duplicate  certificate  of  title: 

“State  of  ) ss.  PERSONALLY  APPEARED 

County  of  ) BEFORE  ME,  the  under- 
signed, this  day 

of  , 19  the 

J.  . above  named 

, who  made  oath  in  due  form  of  law 
that  "'ffie  above  statements  are  time. 

Witness  my  hand  and  Official  Seal  - . 

Notary “ 

, Public 

My  commission  expires  *” 

Section  561*220,  Laws  Mo*  1953*  P*  421*  makes  it  unlawful  for 
any  officer  authorized  by  law  to  administer  oaths  or  to  affix  his 
name  to  a false  jurat.  Section  561*220  is  as  follows? 


”, Section  561.220,.  Affixing  false  jurat- 
penalty.--  1,  It  shall  be  unlawful  for 
any  officer  authorized  by  law  to  administer 
oaths  to: 

”(1)  With  or  without  his  official  seal  to 
affix  his  name  or  permit  another  to  affix 
his  name  to  any  jurat,  certificate,  attesta- 
tion or  any  writing  whatsoever  whereby  he 
attests  or  certifies*  states  or  appears  to 
state*  that  an  other  person  took  or  took  and 
subscribed*  a particular  oath  or  made  a 
particular  affidavit*  or  swore  to  the  truth 
of  a particular  statement*  affidavit*  appli- 
cation* certificate*  writing,  or  pleading 
to  be  used  or  filed  in  any  court  or  before 
any  board,  tribunal  or  officer  of  this  or 
any  other  state,  or  of  the  United  States, 
when  no  such  oath  was  administered  by  him 
and  taken  in  his  presence* 
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rt(  2)  With  or  without  his  official  seal  to 
affix  his  name  or  permit  another  to  affix 
his  name  to  any  jurat,  affidavit,  statement, 
certificate,  application,  writing  or  pleading 
described  in  subdivision  (1)  while  wholly  or 
partly  in  blank, 

”■2*  Any  person  violating  any  of  the  pro- 
visions of  this  section  shall  be  deemed  guilty 
of  a felony  and  upon  conviction  shall  be 
punished  by  imprisonment  in  the  penitentiary 
for  not  less  than  two  years  nor  more  than  ten 
::f.vn;:;:years  or  by  imprisonment  in  the  county  jail 
for  a term  of  not.  more  than  one  year  or  by  a 
fine  of  one  thousand  dollars  or  by  both  such 
fine  and  Imprisonment, 

n Approved  May  2,  19i>3*w 

It  Is  believed  that  the  above  section  prescribes  a penalty 
which  covers  the  offense  you  describe  in  your  question  No,  l.}.. 

Any  notary  public  or  other  official  who  takes  a false  acknowledg- 
ment should  be  prosecuted  and  it  is  believed  that  this  section 
Is  sufficiently  broad  to  cover  a set  of  facts  such  as  you  have 
stated  in  your  request.  The  facts  should  be  presented  to  the 
prosecuting  attorney  of  the  particular  county  in  which  the  al- 
leged violation  occurred  and  we  feel  that  it  is  incumbent  upon 
the  prosecuting  attorney  to  select  the  particular  crime  in  re- 
lation to  the  facts  and  file  information  or  obtain  an  indictment 
against  the,  offending  party. 

' £ :j  ‘ C0HCLXJ8IQK 

It  is  therefore  the  opinion  of  this  office  that  the  signing 
of  the  name  of  any  previous  owner  to  an  application  for  a certifi- 
cate of  ownership  by  any  person  other  than  such  previous  owner 
constitutes  forgery  and  such  action  is  punishable  under  Section 
561*160,  KSMo  194-9,  as  such* ; The  same  section  is  punishable 
as  a misdemeanor  under  Section  557*070  for  the  making  of  a false 
affidavit*  As  to  the  offense  to  be  charged  against  such  violator 
the  proper  crime  to  be  charged  is  a question  for  the  prosecuting 
attorney  and  must  be  within  his  discretion*  The  attachment  of  a 
jurat  by  a notary  public  to  a false  affidavit  known  by  him  to  be 
such  is  punishable  as  a graded  felony  tinder  the  provisions  of 
Section  561*220,  Laws  Mo.  1953*  P»  420* 


Honorable  Davi d G,  Bryan 

The  foregoing  opinion,  which  1 hereby  approve*  was  prepared 
by  my  assistant*  Mr#  James  W . Paris. 

Yours  very  truly, 


JOHN  M.  DALTON 
Attorney  General 


MORTGAGE : 

DEED  OF  TRUST: 

RECORDER  OF  DEEDS: 
SATISFACTION  OF  RECORD: 


A public  official  claiming  a fee 
for  performance  of  his  duty  must 
put  his  finger  on  the  statute 
authorizing  such  fee;  and  that  no 
statute  authorizes  the  payment  of 
a fee  to  a recorder  of  deeds  for 
entering  on  the  margin  of  the 
record  the  satisfaction  of  a 
mortgage  or  a deed  of  trust  on 
realty. 


February  1,  1954 


Honorable  Ch&s*  5,  Butler 
Prosecuting  Attorney 
Ripley  County 
Doniphan,  Missouri 


Dear  Sir: 


By  your  letter  of  December  21,  1953*  you  requested  an 
official  opinion,  reading  in  part,  as  follows: 

# Recorder  of  Deeds  here  would 
like  to  have  your  opinion,  if  you 
please,  whether  or  not  a Recorder 
Of  Deeds  can  charge  a fee  for  satis- 
fying mortgages  and  deeds  of  trust 
on  the  margin  of  the  record  when  the 
same  covers  real  estate*  .#  * 


A previous  opinion  of  this  office  rendered  to  Honorable 
Elmer  Hicklln,  Recorder  of  Deeds,  Kennett,  Missouri,  dated 
August  20th,  1935 » covering  satisfaction  of  record  on  en- 
cumbrances on  chattels,  has  been  sent  to  you  under  separate 
cover,  This  opinion  is  to  be  restricted  to  the  satisfaction 
of  record  of  encumbrances  on  realty. 


Public  officials  are  entitled  only  to  those  fees  speci- 
fically allowed  by  statute.  The  Supreme  Court  of  Missouri 
In  Nodaway  County  vs.  Kidder,  344  Mo.  795,  129  3. W.  (2d) 

857,  l.c*  360  mad©  this  Ob servation  concerning  compensation 
to  public  officials: 


'*The  general  rule  is  that  the  rendi- 
tion of  services  by  a public  officer 
is  deemed  to  be  gratuitous,  unless  a 
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compensation  therefor  Is  provided  by 
statute.  If  the  statute  provides 
compensation  in  a particular  mode  or 
manner,  then  the  officer  is  confined 
to  that  manner  and  is  entitled  to  no 
other  or  further  compensation  or  to  any 
different  mode  of  securing  same.  Such 
statutes,  too  must  be  strictly  construed 
as  against  the  officer*  # # tf’1 

The  Kansas  City  Court  of  Appeals  in  Holman  vs.  City  of 
Macon,  15£  Mo.  App,  398,  l.c*  1^02,  ij.03*  X37  S,W.  16  stated 
those  principles  in  the  following  manner; 

’*«■  # '#  A recognized  rule  of  statutory 
construction  is  that  a public  officer 
cannot  demand  any  compensation  for  his 
services  not  specifically  allowed  by 
statute  and  that  statutes  fixing  such 
compensation  must  be  strictly  construed, 

{State  ex  rel.  v,  Patterson,  1$2  Mo. 

App,  264,  132  S.W.  1183).  * * 

A thorough  search  of  the  statutes  lias  disclosed  no 
statute  authorizing  the  recorder  of  deeds  to  charge  a fee 
for  noting  on  the  margin,  the  satisfaction  of  a mortgage 
or  deed  of  trust  on  realty  on  record. 

Since  the  Legislature  has  authorized  no  fee  to  the 
recorder  of  deeds  for  noting  on  the  margin  of  the  record 
the  satisfaction  of  the  encumbrance  recorded  thereon,  it 
must  be  concluded  that  no  fee  was  intended  for  this  service, 
other  than  the  fee  for  recording  the  encumbrance  in  question, 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that  a public 
official  claiming  a fee  for  performance  of  his  duty  must  put 
his  finger  on  the  statute  authorizing  such  fee;  and  that  no 
statute  authorizes  the  payment  of  a fee  to  a recorder  of 
deeds  for  entering  on  the  margin  of  the  reoord  the  satisfac- 
tion of  a mortgage  or  a deed  of  trust  on  realty. 

The  foregoing  opinion,  which  I hereby  approve,  waB 
prepared  by  my  Assistant,  Mr,  Paul  McGhee, 

Very  truly  yours, 


PMcG: vlw 


JOHN  M.  DALTON 
Attorney  General 


A person  who,  on  or  since  December  5, 
1933,  has  been  convicted  of  a violation 
of  any  law  applicable  to  the  manufacture 
or  sale  of  intoxicating  liquor,  which  in- 
cludes %fo  or  intoxicating  beer,  cannot 
legally  be  granted  by  the  supervisor  of 
liquor  control  and  license  to  sell  in- 
toxicating liquor  or  or  intoxicating  beer;  a person  so  con- 
victed prior  to  December  3,  1933,  is  not  debarred  from  securing 
such  a license  if  he  be  found  to  possess'  the  other  necessary 
qualifications;  a person  convicted  of  the  violation  of  a law 
not  related  to  the  manufacture  or  sale  of  intoxicating  liquor 
or  or  intoxicating  beer,  is  not  debarred  from  obtaining  a 
liquor  license  if  he  possesses  other  necessary  qualif icationh. 


Honorable  C.  M.  Buford 
Prosecuting  Attorney 
Reynolds  County,. 

Ellington,  Missouri 

Dear  Mr.  Buford: 

Your  recent  request  for  an  official  opinion  reads  as  fol- 
lows: 

"Has  the  liquor  control  board  the  authority 
to  issue  a beer  license  to  a person  who  has 
been  conviGted  of  a misdemeanor?" 

We  assume  that,  when  you  use  the  word  "beer"  above,  you  re- 
fer to  %%  beer,  which  the  law  declares  to  be  intoxicating,  and 
not  to  3*2  beer,  which  is  declared  by  law  to  bo  non-intoxicating, 
since  the  word  ”be@rn,  without  the  word  "non-intoxicating”,  com- 
monly means  3$  or  intoxicating  beer* 

: In  your  request  you  do  not  state  whether  the  conviction  for 
a,  misdemeanor  was  for  a violation  of  the  liquor  law,  or  for  the 
violation  of  some  other  law  not  related  to  the  liquor  law,  hence 
we  shall  consider  both  situations*  In  an  opinion  rendered  by  this 
department  on  May  26,  194-1,  to  Honorable  0*  Roy  Heel,  Supervisor 
Department  of  Liquor  Control  of  Missouri,  a copy  of  which  opinion 
is  enclosed,  this  department  held  that  a license  to  sell  intoxi- 
cating liquor,  which  includes  or  intoxicating  beer,  may  not  be 
issued  to  a person  who  has  been  convicted,  since  the  ratification 
of  the  21st  amendment  to  the  Constitution  of  the  United  States,  of 
a violation  of  any  law  applicable  to  the  manufacture  or  sale  of 
intoxicating  liquor* 

W©  her©  not©  that  in  the  case  of  Wilson  v*  Burke,  202  S.W. (2d) 
876,  at  l*c.  877*  the  Missouri  Supreme  Court  in  its  opinion  fixed 
the  date  of  the  ratification  of  the  21st  amendment  as  being  Decem- 
ber 3,  1933*  Since  the  statute,  paragraph  1,  Section  311*060  RSMo 
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194-9*  simply  uses  the  words  "convicted  # # # of  a violation  * * * 
of  any  law  applicable  to  the  manufacture  or  sale  of  intoxicating 
liquor  # *■  wa  assume  that  by  the  word  n convicted'*  is  meant 
"convicted  of  either  a misdemeanor  or  a felony".  In  this  regard 
we  also  note  that  in  the  case  of  Wilson  v.  Burke,  supra,  the  court 
in  its  opinion  held  that  where  the  legislature  directed  that  no 
person  be  granted  a liquor  license  who  had  been  "convicted"  of  vio- 
latlng  any  law  relating  to  the  manufacture  or  sale  of  intoxicat- 
ing liquor  that  (at  1,0.  678)  t "The  legislature  has  the  right  to 
ignore  the  manner  in  which  the  conviction  was  reached,  whether  upon 
trial,  upon  plea  of  guilty  or  nolo  contendere".  Therefore,  it  is  the 
opinion  of  this  department  that  any  person,  convicted  of  the  viola- 
tion of  the  provisions  of  any  law  relating  to  the  manufacture  or 
sale  of  intoxicating  liquor,  which  would  include  5$  or  intoxicat- 
ing been,  on  or  after  December  1933,  whether  such  a conviction 
was  for  a misdemeanor  or  a felony,  cannot  legally  be  issued  a li- 
cense by  the  supervisor  of  liquor  control  of  Missouri  to  manufac- 
ture or  sell  Intoxicating  liquor,  which  would  include  or  intox- 
icating beer.  By  implication  we  deduce  that  a conviction  for  the 
violation  ..of  • any  law  applicable  to  the  manufacture  or  sale  of  in- 
toxicating liquor,  which  conviction  was  prior  to  December  f>,  1933* 
would  not,  of  itself,  effect  such  a disqualification  to  receive  a 
license  from  the  supervisor  of  liquor  control  to  sell  Intoxicating 
liquor,  which  includes  or  intoxicating  beer.  Let  us  now  con- 
sider the  effect  upon  the  applicant  for  a license  to  sell  intox- 
icating liquor  or  $$  or  intoxicating  beer  of  a conviction  for  the 
violation  of  a law  not  related  to  the  law  regarding  the  manufac- 
ture or  sale  of  intoxicating  liquor  or  or  intoxicating  beer, 

-In  an  opinion  rendered  by  this  department  on  December  31, 

1938#  to  Honorable  13.  J,  McMahon,  Supervisor  of  Liquor  Control, 
a copy  of  which  opinion  is  enclosed,  this  department  held  that 
"conviction  for  violation  of  laws  other  than  liquor  laws  does  not 
result  in  automatic  revocation  of  liquor  license."  From  this 
holding,  that  conviction  for  violation  of  a law  other  than  the 
liquor  law  did  not  effect  an  automatic  revocation  of  the  liquor 
license,  it  would  seem  to  follow  that  such  a conviction  would  not, 
of  itself,  act  as  a bar  to  a person  who  was  so  convicted  Vbelng 
granted  a license  by  the  Supervisor  of  Liquor  Control  to  sell 
intoxicating  liquor  or  %%  or  intoxicating  beer.  This  we  believe 
to  be  a correct  statement  of  the  law. 

The  above  discussion  relates  to  automatic  revocations  of 
licenses  and  automatic  bars  to  the  procuring  of  a new  license  by 
a person  previously  convicted  of  a violation  of  the  liquor  laws. 

We  may  point  out  that  Section  311.060  RSMo  194-9,  states  that 
"No  person  shall  be  granted  a license  hereunder  unless  such  per- 
son is  of  good  moral  character*  * *, " 


Honorable  C.  M,  Buford 


Whether  a person  convicted,  prior  to  December  1933 » for  a 
violation  of  the  liquor  laws,  or  whether  a person  convicted  at  any 
time  for  the  violation  of  any  law  not  related  to  the  liquor  law, 
could  under  any  circumstances  be  considered  to  be  wa  person  of 
good  moral  character’*  would,  we  believe,  |ie  a matter  to  be  deter- 
mined at  the  discretion  of  the  supervisor  of  liquor  control.  At 
least  such  a conviction  would  not,  we  believe,  automatically  debar 
a person  from  getting  a license  on  the  ground  that  he  was  not  ”of 
good  moral  character”, 

CONCLUSION 


It  is  the  opinion  of  this  department  that  a person  who,  on 
or  since  December  £,  1933»  has  been  Gonvicted  of  a violation  of 
any  law  applicable  to  the,  manufacture  or  sale  of  intoxicating 
liquor,  which  includes  or  intoxicating  beer,  cannot  legally 
be  granted,  by  the  supervisor  of  liquor  control,  a license  to 
sell  intoxicating  liquor  or  or  Intoxicating  beerj  a person  con- 
victed prior  to  December  1933*  of  & misdemeanor  relating  to  the 
manufacture  or  sale  of  intoxicating  liquor  is  not  debarred  from 
Securing  such  a license  if  he  be  found  to  possess  the  other  neces- 
sary qualifications j a person  convicted  of  a misdemeanor  not  re- 
lated to  the  manufacture  or  sale  of  intoxicating  liquor  or 
or  intoxicating  beer  is  not  debarred  from  obtaining  a liquor  li- 
cense if  he  possesses  the  other  necessary  qualifications. 

/ 

The  foregoing  opinion,  which  I hereby  approve,  as  prepared 
by  my  Assistant,  Mr.  Hugh  Williamson. 


Very  truly  yours. 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


BOARD  OF-  PROBATION  '&  PAROLE:  Grounds  for  recommending  pardons 
•'  - CRIMINAL  LAW:  to  the  Governor  by  the  Board  of 

PARDONS:  Probation  and  Parole. 


March  11,  1954- 


Board  of  Probation  and  Parol© 

State  of  Missouri 
Jefferson  City,  Missouri 

Attention*  Mr.  Donald  W*  Bunker 
Executive  Secretary 

Gentlemen* 

This  will  acknowledge  receipt  of  your  request,  which  reads 

« , #26169  MSP,  was  committed  to 

the  Missouri  State  Penitentiary  to  serve 
a life  sentence  November  21,  1923  for  the 
charge  of  first  degree  murder.  He  was 
seventeen  years  Of  age  at  the  time  of  this 
offense*  An  English  subject,  he  was  paroled 
for  the  purpose  of  deportation  September  24-, 

1935.  He  was  returned  to  England  and  is 
still  there. 

"The  subject,  through  his  sister,  , ■ 

of  New  York  City,  has  corresponded  with  the 
Board  of  Probation  and  Parole  a number  of 
times  since  September,  193®#  in  an  effort 
to  get  a Governor’s  Pardon.  He  had  been 
declared  by  the  Immigration  and  Naturaliza- 
tion Service  to  be  ineligible  for  re-entry 
into  this  country.  It  was  thought  that  a 
pardon  would  remove  the  disabilities  in- 
curred by  reason  of  the  original  conviction, 
and  enable  the  subject  to  return  to  this 
country  and  become  a citizen. 

"The  sister  is  renewing  the  request  for 
pardon. 

"The  Board  of  Probation  and  Parole  has  here- 
tofore interpreted  the  tern  ’Pardon*  to  mean 
in  one  instance  that  the  applicant  for  pardon 
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will  thereby  be  absolved  of  all  guilt,  and 
in  the  other  instanoe  to  mean  a complete 
Restoration  of  all  Civil  Rights* 

"In  the  case  of  no  claim  of 

innocence  is  made  at  this  time*  therefore# 
the  Board  is  not  in  a position  to  recommend 

complete  pardon  absolving  of 

guilt  from  the  crime  for  which  he  is  serving 
a life  sentence* 

"She  fact  that  has  always  been  an 

: alien  in  this  country#  the  Board  Is  not  in  a 
position  to  recommend  to  the  Governor  that 
he  restore  civil  rights  which  the  subject  has 
never  had. 

"In  the  Attorney  General’s  Survey  of  Release 
Procedures,  Chapter  2 of  Volume  III,  Pardon, 
the  subject, of  ’Pardon  for  Reformation’  is 
treated,  and  the  following  quotes  are  ex- 
cerpts from  that  section}  . 

"»A  sentence  may  seem  just  when  Imposed. 

But  circumstances  change  and, the  sentence 
which  covers  a long  period  of  years  may  be- 
come . unnecessary,  harmful,  and  thus  unjust 


"’Every  sentence  is  but  a rough  estimation 
into  which  enter  problems  related  to  the 
personality  of  the  wrongdoer  and  conditions 
of  the  outside  world  * ♦ *’. 

. : » 

"’Gases  are  Imaginable  where  a full  and  free 
pardon  would  be,  sociologically  and  psycho- 
logically, the  "jhster"  method  • * . < 

"•It  is  the  practice  of  all  nations  to  dis- 
charge most  of  their  "lifers"  when,  after 
many  years,  the  notoriety  of, their  crime 
grows  pale  . . . * 

"As  we. have  found,  the  pardoning  power  has 
a number  of  uses  other  than  ’to  absolve  of 
all  guilt’  and  'to  restore  civil  rights#;! 
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"The  Board  of  Probation  and  Parole  would 
appreciate  your  opinion j before  making  a 
recommendation  to  the  Governor,  as  to 

whether can  be  pardoned  for  any 

one  or  more  'of  the  reasons  stated  above  and 
quoted  from  the  Attorney  General’s  Survey  of 
Release  Procedures#  Chapter  2 of  Volume  ill, 

Pardon. " 

Under  Section  7,  Article  IV,  Constitution  of  Missouri,  the 
Governor  of  this  State  may  grant  a pardon  for  all  offenses  save 
treason  and  cases  of  impeachment,  subject  only  to  the  law  as  to 
the  manner  of  complying  for  pardons.  Said  section  reads* 

"The  governor  shall  have  power  to  grant 
reprieves#  commutations  and  pardons,  after 
conviction#  for  all  offenses  except  treason 
and  oases  of  impeachment,  upon  such  condi- 
tions and  with  such  restrictions  and  limita- 
tions as  he  may  deem  proper,  subject  to 
provisions  of  law  as  to  the  manner  of  applying 
for  pardons.  The  power  to  pardon  shall  not 
include  the  power  to  parole." 

Under  Section  549*250,  RSMo  1949#  it  becomes  the  duty  of 
the  Board  of  Probation  and  Parole  to  make  recommendation  to  the 
Governor  of  any  inmate  who  in  its  opinion  may  be  eligible  for 
pardon  or  when  requested  by  the  Governor  to  investigate  and 
report  on  any  applicant  for  a pardon.  Said  section  reads* 

"The  board  of  probation  and  parole  is  hereby 
authorized  and  it  shall  be  its  duty  to  recom- 
mend to  the  governor  for  his  consideration 
such  inmates  as  in  the  opinion  of  the  board 
may  be  eligible  for  pardon  or  commutation  of 
sentence;  or,  on  request  of  the  governor,  the 
board  shall  investigate  and  report  to  him  with 
respect  to  any  application  for  pardon,  commuta- 
tion of  sentence,  or  reprieve." 

In  State  ex  rel.  Oliver  v.  Hunt,  247  S.W • (2d)  967,  973# 
the  court  held  that  a pardon  is  an  act  of  grace  proceeding  from 
power  entrusted  to  the  execution  of  Taws#  which  exempts  the 
individual  on  whom  it  is  bestowed,  from  punishment  that  the  law 
Inflicts  for  a crime  he  has  committed  and  further  held  that  a 
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pardon  is  conceived  in  mercy  and  la  said  to  be  in  derogation  of 
law.  See  also  State  ex  rel*  Stewart  v«  Blair,  203  S.W.  (2d) 

716,  718#  356  Mo.  ?9Qj  State  v.  Brinkley,  193  S.W.  (2d)  49,  l.o. 

58#  354  Ho,  1051. 

In  State  v.  Jacobson,  152  S.W.  (2d)  1061,  l.c.  1063#  138 
A.L.R.  1154#  the  defendant  took  an  appeal  from  a judgment  sen- 
tencing him  to  five  years  in  the  penitentiary.  The  State  filed 
a motion  to  dismiss  his  appeal  because  pending  the  appeal  and 
while  the  defendant  was  incarcerated  under  said  judgment,  he 
was  granted  an  unconditional  pardon  by  the  governor.  The  State 
contended  by  the  defendant  accepting  the  pardon,  he  waived  the 
right  of  appeal.  Said  motion  was  overruled  by  the  court  and  the 
court  held  that  the  defendant  was  entitled  to  an  opportunity  to 
remove  the  stigma  from  the  judgment  or  conviction,  the  fact  that 
he  was  convicted  remains.  The  court  further  held  that  the  essence 
of  pardon  is  forgiveness  or  remission  of  penalty,  and  that  pardon 
implies  guilt  and  acceptance  thereof  a confession  of  guilt,  and 
in  so  holding  saidf 

’’In  Lime  v.  Blagg,  345  Mo.  1,  131  S.W.  2d. 

583#  585#  the  court  en  banc  gave  approval 
to  definitions  of  the  term  'pardon, * as 
follows r 'A  pardon  as  defined  in  20  R.C.L. 

Sec.  1,  p.  521,  is  Ma  declaration  on  record 
by  the  chief  magistrate  of  a state  or  county 
that  a person  named  is  relieved  from  the  legal 
consequences  of  a specific  crime,”  or,  as 
stated  in  46  G.J*  Sec*  1,  p*  1181,  ” a pardon 
Is  an  act  of  grace  proceeding  from  the  power 
intrusted  with  the  execution  of  the  laws, 
which  exempts  the  Individual  on  whom  it  is 
bestowed  from  the  punishment  the  law  inflicts 
for  a crime  he  has  committed.”1  Moreover, 

'as  the  very  essence  of  a pardon  is  forgive- 
ness or  remission  of  penalty,  a pardon  Implies 
guilt* ' 46  C*J*  Sec.  32,  p*  1T937  A"pardon 

'carries  an  Imputation  of  guilts  acceptance  a 
confession  of  it. * <?G  R.G.L.  Sec*  4#  P*  523* 

{ Italic s ours *7”*  A pardon  'affirms  the  verdict 
and  disaffirms  it  not* ♦ Searle  v*  Williams, 

Hob*  288,  293*  These  definitions  and  connota- 
tions point  to  the  reason  for  the  rule  announced 
by  the  text*  Accordingly,  it  has  been  held  that 
a party  may  not  accept  a benefit  based  on  the 
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of  a judgment,  and  thereafter  be 

heard  to  complain  that  the  judgment  is 
erroneous*  He  may  not  so  attack  the  judgment 
because  by  asking  and  accepting  executive 
clemency  he  said,  in  effect,  that  he  was 
rightly  convicted*  He,  may  not  admit  guilt 
to  escape  imprisonment,  and  at  the  same  time 
protest  innocence  to  avoid  payment  of  fine 
and  costs*  Manlove  v*  State,  153  Ind*  80, 

53  H«H*  385;  2 Bncy.  PI*  & Pr*  1?3-182,  and 
cases  cited*  But  see  Slghmy  v.  People,  78 
H.Y,  330,  holding  the  fact  that  the  accused 
had  received  a pardon  would  not  authorise  the 
dismissal  of  his  writ  of  error  because  in- 


jury may  be  presumed  from  the  judgment  until 
reversed,  as  the  infamy  and  discredit  to 
which  he  is  subjected  by  it  will  remain* 


“(1)  Do  the  facts  of  the  instant  case  call 
for  the  application  of  the  principle  that 
the  acceptance  of  a pardon  amounts  to  a 
waiver  of  the  defendant  * s rights  on  appeal? 

The  instrument  evidencing  the  pardon  issued 
by  the  Governor  (the  deed  or  charter  of 
pardon,  as  it  is  sometimes  called)  recites 
on  its  face  that  it  was  granted  'Upon  the 
attached  recommendation  of  the  Board  of 
Probation  and  Parole,  and  because  of  the 
fact  that  I .am  convinced  that  this  man  is 
hot  guiity*  # «•  ’"■**  ( italics  oura. )“  We  need 

not  pause  to  determine  the  legal  effect  of 
the  Italicized  language • It  is  sufficient 
to  say  that  it  would  be  harsh  and  Ironical 
to  imply  a confession  of  guilt  from  the  fact 
of  acceptance  of  such  a pardon.  It  is  some- 
times the  case  that  the  only  redress  open  to 
an  innocent  man  is  through  a pardon.  Here 
the  Governor  deemed  defendant  a fit  subject 
for  executive  clemency  because  he  thought  him 
not  guilty*  There  is  no  inconsistency  whatever 
in  the  defendant  accepting  such  a pardon  and 
at  .the  same  time  denying  Ms  guilt*  For  these 
reasons,  a distinction  may  be  drawn  between 
the  ordinary  pardon,  which  is  governed  by  the 
general  rules  hereinabove  noted,  and  one  where 
it  affirmatively  appears  to  have  been  granted 
because  the  Governor  was  satisfied  of  the 
innocence  of  the  accused.  # fc” 
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The  foregoing  decision  is  conclusive  that  pardons  are 
granted  for  other  reasons  than  for  the  innocence  of  the  accused 

Volume  67,  0, J*8f,  Section  2,  p.  £65*  provides  that  the 
Constitution  of  the  State  is  a source  of  the  governor’s  power 
to  pardon  and  reads* 

"The  pardoning  power  is  not  inherent  in  any 
officer  of  the  state,  or  any  department  of 
the  state,  but,  instead,  Is  a sovereign  power 
inherent  in  the  state  or  a governmental  power 
inherent  in  the  people  who  may,  by  constitu- 
tional provision,  confer  it  on  any  officer  or 
department  as  they  see  fit.  The  constitution 
of  a state  is,  of  course,  the  source  of  the 
governor’s  power  to  grant  pardons  when  such 
power  is  Conferred  on  Mm  by  the  constitution, 

While  it  has  been  said  that  there  are  many 
reasons  why  a power  of  this  kind  should  be 
confined  to  the  highest  executive  officer, 
and  that  it  is  not  a Judicial  power,  it  has 
also  been  asserted  that  it  is  neither  naturally 
nor  necessarily  an  executive  function.  At  any 
rate,  the  power  of  the  governor  to  grant  par- 
dons, when  conferred  on  Mm  by  the  constitution 
of  the  state,  discussed  infra  Section  3b,  Is 
an  executive  power  and  function* 

"The  pardoning  power,  whether  exercised  under 
the  federal  or  state  constitution.  Is  the  same 
in  its  nature  and  effect  as  that  exercised  by 
the  representatives  of  the  English  crown  in 
this  country  In  colonial  times. 

"The  pardoning  power  is  in  derogation  of  the 
law,  that  is  to  say,  if  laws  could  always  be 
enacted  and  administered  so  as  to  be  just  in 
every  circumstance  to  which  they  are  applied 
there  would  be  no  need  of  the  pardoning  power," 

Volume  67,  G*«T,S.,  Section  6,  p*  571,  further  states  the 
general  principle  of  law  that  the  exercise  of  power  to  pardon 
is  within  the  uncontrolled  discretion  of  the  officer  witMn 
whom  it  is  vested  and  reads* 
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"Hie  power  of  pardoning  Is  founded  on 
consider ations  of  the  public  good#  and  is 
to  be  exercised  on  the  ground  that  the  publio 
welfare#  which  Is  the  legitimate  object  of  all 
punishment#  will  be  as  well  promoted  by  a 
suspension  as  by  an  execution  of  the  sentence* 

It  may  also  be  used  to  the  end  that  justice 
be  done  by  correcting  injustice,  as  where 
after**diseovered  facts  convince  the  official 
or  board  Invested  with  the  power  that  there 
was  no  guilt  or  that  other  mistakes  were 
made;  but,  not  being  a judicial  process#  it 
is  not  a corrective  judicial  process  to  remedy 
a wrong#  A pardon  is  granted#  not  as  a matter 
of  right,  but  as  a matter  of  grace  bestowed 
by  the  government  through  its  duly  authorised 
officers  or  departments » It  is#  however#  not 
a personal  favor  or  a private  act  of  grace 
from  the  individual  happening  to  possess  power; 
it  ,1s  granted  in  the  exercise  of  a publio  func- 
tion or  as  an  act  in  the  interest  of  the  public 
welfare*  The  exercise  of  the  power  lies  in 
the  absolute  and  uncontrolled  discretion  of 
the  officer  in  whom  it  is  vested*” 

As  seen  vender  the  foregoing  decision#  constitutional  pro- 
visions and  statutes#  a pardon  may  be  granted  regardless  of 
whether  the  one  seeking  it  may  be  completely  innocent  of  the 
crime  of  which  he  was  convicted*  Frequently,  pardons  are 
granted  upon  grounds  similar  to  those  referred  to  in  your  letter 
comprising  a part  of  the  Attorney  General’s  Survey  of  Criminal 
Procedures,  Chapter  2,  Volume  III#  on  pardons. 

The  authority  vested  in  the  governor  of  this  State  to 
pardon  is  not  restricted  as  to  the  grounds  upon  which  a pardon 
may  be  granted#  other  than  treason  and  cases  of  impeachment# 
so  in  fact  this  request  boils  down  to  whether  you  desire  to 
recommend  a pardon,  even  though  you  may  be  fairly  well  convinced 
that  the  applicant  is  not  entirely  innocent  of  the  crime  for 
which  he  was  sentenced.  This  is  a matter  entirely  within  your 
discretion* 

CONCLUSION 


Therefore#  it  is  the  opinion  of  this  department  that  in 
the  case  at  bar  you  may  recommend  that  a pardon  be  granted  on 
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other  grounds  than  that  the  applicant  is  innocent  of  the  com- 
mission of  the  crime  for  which  he  was  sentenced  and  for  which 
he  is  now  incarcerated  in  the  State  Penitentiary*  As  herein* 
above  stated*  this  is  a matter  entirely  within  your  discretion* 
your  recommendation  may  be  as  a result  of  many  conditions  and 
circumstances  similar  to  those  referred  to  in  your  request  and 
taken  from  the  Attorney  General’s  Survey  on  pardons. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Aubrey  R.  Hammett,  Jr* 


yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


*i*  ' • -ij 

BOARD  OP  PROBATION 
AND  PAROLE: 
PAROLES: 


PARDON  AND  PAROLE: 


Board  of  Probation  and"  Pardle  may,  in 
its  discretion,  grant  parole  without 
requiring  personal  interview. 


March  11,  195i+ 


Honorable  Donald  W*  Bunker 
Executive  Secretary 
Board  of  Probation  and  parole 
JeffersonCity#  Missouri 

Dear  Mr.  Bunker: 

This  la  in  response  to  your  request  for  an  opinion  dated 
February  2#  19$4#  which  reads#  in  part#  as  follows: 

’•when  the  Board  of  Probation  and  Parole 
has  revoked  the  parol.©  of  an  inmat©  re- 
leased on  parole  from  a Missouri  State 
Correctional  Institution  as  provided  by 
Section  $49* 2i|.0  HS  1949  (said  inmate 
having  appeared  and  having  been  inter- 
viewed by  the  Board  before  the  Original 
Order  of  Parole  was  issued)#  may  the 
Board  of  Probation  and  Parole  reinstate 
the  parole  of  said  inmate  while  he  is 
confined  in  a correctional  Institution 
of  another  state  without  first  returning 
him  to  the  Missouri  institution? 

"The  procedure  suggested  by  the  question 
is  occasionally  indicated  as  a desirable 
one  for  the  Board  to  follow*  For  example# 
a parolee  with  a parole  supervision  period 
of  two  years  may  abscond  to  another  state 
and  violate  the  law  and  receive  a term  of 
ten  years  in  the  other  state  correctional 
institution.  After  a few  years#  he  may  be 
considered  to  be  a good  subject  for  parole 
by  the  other  State  Board*  If  the  Missouri 
Board  has  the  authority  to  do  so#  it  may 
reinstate  the  Missouri  Parole  Order  and 
permit  the  subject  to  complete  the  Missouri 
parole  concurrently  with  the  parole  from 
the  other  state#  and  in  the  other  state. 


Honorable  Donald  W* 


Blinker 


This  procedure  Is  not  only  more  economical 
in  that  it  saves  the  cost  of  returning 
subject  to  Missouri*  possibly  from  the  State 
of  California  but  it  is  often  a real  aid 
to  the  rehabilitation  of  the  subject*” 

The  question  submitted  requires  an  interpretation  of  Section 
549*214.0,  particularly  that  portion  which  we  have  underscored, 
which  reads  as  follows  t 


”The  board  of  probation  and  parole  is  hereby 
authorised  to  release  on  parole  any  person 
confined  in  any  state  correctional  institu- 
tion, except  persons  under  sentence  of  death, 
All  paroles  shall  issue  upon  order  of  the 
board  and  shall  be  recorded*  Inmates  shall 


be  considered  for  parol©  upon  the  application 
of  the  prisoner  or  upon  the  initiative  of  the 
board.  The  board  shall  secure  and  consider 
all  pertinent  information  regarding  each  in- 
mate, except  those  under  Sentence  of  death, 
Including  the  circumstances  of  his  offense, 
his  previous  social  history  and  criminal 


record,  his  conduct,  employment,  attitude 
in  the  correctional  institution,  and  reports 
of  physical  and  mental  examinations  which 
have  been  made.  Before  ordering  the  parole 
of  any  inmate,  the  board  shall  have  the  In- 
mate appear  before  it  and  shall  interview 
him,"  A parole  shall- be  ordered  only  for  the 
best  interest  of  society*  A parole  shall  be 
considered  a correctional  treatment  for  any 
inmate  and  not  an  award  of  clemency*  A 
parole  shall  not  be  considered  to  be  a re- 
duction of  a sentence  or  a pardon*  An  inmate 
shall  generally  be  placed  on  parole  only  when 
arrangements  have  been  made  for  his  proper 
employment  or  for  his  maintenance  and  care 


and  when  the  board  believes  that  he  is  able 


and  willing  to  fulfill  the  obligations  of  a 
law-abiding  citizen,'  Every  inmate  while  oh 
parole  Bhall  remain  in  the  legal  custody  of 
the  institution  from  which  he  was  released, 
but  shall  be  amenable  to  the  orders  of  the 
board  of  probation  and  parole*  Said  board 
shall  have  the  power  and  it  shall  be  its  duty 
when  conditions  so  warrant  to  revoke  or  termi- 
nate any  parole,  and  place  the  offender  again 
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in  the  custody  of  the  proper  correctional 
institution*  Said  board  may  adopt  such 
additional  rules  not  inconsistent  with  the 
law  as  it  may  deem  proper  and  necessary  with 
respect  to  the  eligibility  of  inmates  for 
parole*  the  conduct  of  parole  hearings*  and 
conditions  upon  which  inmates  may  be  placed 
on  parole*  Each  order  for  a parole  issued 
shall  contain  the  conditions  thereof*  All 
decisions  of  the  board  shall  be  by  a majority 
vote*”  (Emphasis  ours*) 

At  no  place  in  the  statutes  do  we  find  any  authorization 
for  the  Board  to  reinstate  a parole  which  hat  been  previously 
revoked,  therefore  the  reinstatement  concerning  which  you  in- 
quire must  be  treated  substantially  as  if  it  were  an  original 
proceeding* 

The  underscored  portion  of  Section  51+9 • 21+0,  supra,  requir- 
ing a personal  appearance  before  the  Board  and  an  interview 
before  a parole  is  granted.  Is  phrased  in  mandatory  language* 
However,  the  language  used  is  not  always  controlling  in  the 
construction  of  statutes,  rather  the  legislative  Intent  must 
be  determined  from  all  the  terms  and  provisions  of  the  act  in 
relation  to  the  subject  of  the  legislation  and  the  general 
object  intended  to  be  accomplished*  Statutes*  though  phrased 
in  mandatory  terms,  may  bp  either  directory  or  mandatory,  de- 
pending upon  the  legislative  intent  which  is  derived  from  a 
construction  of  the  act  as  a whole*  Consideration  must  be 
given  to  the  entire  statute,  its  nature,  its  object,  and  the 
consequences  Which  would  result  from  construing  it  one  way  or 
the  other*  82  C* J#S*,  Statutes,  Section  376,  page  869,  et  seq* 

The  most  often  quoted  Missouri  case  on  this  subject 
generally  is  State  ex  rel*  Ellis  v.  Brown,  326  Mo*  627*  33  S*W. 
(2d)  10I|.*  That  case  involved  the  construction  of  a statute 
which,  by  its  terms*  required  that  an  applicant  for  registration 
as  an  absentee  voter  appear  in  person  before  the  board  of  elec- 
tion commissioners  on  the  Monday,  Tuesday,  or  Wednesday  of  the 
first  week  prior  to  the  election  so  that  he  might  be  further 
examined  under  oath  and  be  by,  said  board  rejected  or  denied 
registration.  The  applicant  in  that  case  did  not  appear  on  one 
of  the  days  specified  but  did  appear  on  the  following  Friday* 

The  court  held  that  this  provision  of  the  act  requiring  that 
the  applicant  appear  on  one  of  the  days,  designated  was  merely 
directory  and  not  mandatory^  However*  the  court  did  not  hold 
that  the  requirement  of  appearance  and  interview  was  directory. 
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The  court  quoted  the  rule  which  Is  of  general  application 
in  oases  of  this  type  as  follows*  S*W*  l*c,  107* 

” ’A  mandatory  provision  is  one  the  omission 
to  follow  which  renders  the  proceeding,  to 
which  it  relates  illegal  and  void*  while  a 
directory  provision  is  one  the  observance  of 
which  is  not  necessary  to  the  validity  of  the 
proceeding*  Directory  provisions  are  not 
Intended  by  the  legislature  to  be  disregarded* 
but  where  the  consequences  of  not  obeying 
them  in  every  particular  are  not  prescribed 
the  courts  must  judicially  determine  them* 

There  is  no  universal  rule  by  which  directory 
provisions  in  a statute  may*  in  all  ciroum- 
ftances*  be  distinguished  from  those  which 
are  mandatory#  In  the  determination  of  this 
question,  as  of  every  other  question  of 
statutory  construction,  the  prime  object 
is  to  ascertain  the  legislative  intention 
as  disclosed  by  all  the  terras  and  provisions 
of  the  act  in  relation  to  the  subject  of 
legislation  arid  the  general  object  intended 
to  be  accomplished*  Qenorally  speaking, 
those  provisions  which  do  not  relate  to  the 
essence  of  the  thing  to  be  done  and  as  to 
which  compliance  is  a matter  of  convenience 
rather  than  substance  are  directory,  while 
the  provisions  which  rebate  to  the  essence 
of  the  thing  to  be  done,  that  is,  to  matters 
of  substance,  are  mandatory* 1 ” 

25  R*C,L.  Sec*  1I|.  pp*  760,  767* 

The  later  case  of  Warrington  v.  Bobb,  £6  S*W*  (2d)  835 
(St,  Louis  Court  of  Appeals ) * Involved  a statute  which  required 
voting  registration, lists  to  be  "printed  in  plain*  large  type.” 
The  question  was  whether  the  registers  could  be  copied  by  piano- 
graphing, The  court  said*  l.e*  837* 

n0f  course  our  prime  duty  is  to  give  effect 
to  the  legislative  intent  as  expressed  in 
the  statute*  and  to  that  end  there  are  many 
considerations  to  guide  us*  For  instance, 
the  object  which  the  Legislature  sought  to 
attain  by  a statute,  and  the  evil  which  it 
sought  to  remedy,  may  always  be  considered 
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to  ascertain  its  Intent  and  purpose 
(Straughan  v.  Meyers,  260  Mo.  580,  187  S.W. 

1159 i Ross  v.  Ry.  Co.,  Ill  Mo.  10,  19  S.W. 

541 )j  the  court  may  consider  the  expediency 
of  the  law  in  ascertaining  the  legislative 
Intent  (State  ex  rel.  v.  Regan,  317  Mo.  1216, 

. 298 7k7t  $$  A.L.R.  773)  J remedial  stat- 

utes are  not  in  all  events  to  be  taken 
literally,  but  are  to  be  interpreted  so  as 
to  give  effect  to  the  legislative  purpose, 
and  to  such  purpose  Is  to  be  ascribed  a 
reasonable  and  not  a technical  meaning  (Cole 
v*  Skrainka,  100  Mo.  303,  16  S.W*  491)?  it 
is  to  be  borne  in  mind  that  laws  are  pre- 
sumptively passed  with  a view  to  the  welfare 
of  the  whole  community  (Gist  v.  Constr.  Co., 

224  Mo,  369,  123  S.W.  921)1  and  in  determining 
the  legislative  intent,  and  in  effectuating 
the  legislative  purpose,  words  used  may  be 
either  expanded  or  limited  in  the  meaning  so 
as  to  harmonize  the  law  with  reason  (City  of 
St,  Louis  v.  Christian  Brothers  College,  207 
Mo.  541*  1&5  S.W.  1057;  Kerens  v.  St.  Louis 
Union  Tr.  Co.,  283  Mo.  60l,  223  &.W.  645, 
il  A.L.R.  208 )j  and*  in  determining  whether 
a statute  Is  directory  or  mandatory,  the 
prime  object  is  to  ascertain  the  legislative 
Intention  disclosed  by  the  statutory  terns 
and  provisions  in  relation  to  the  object  of 
the  legislation.  Provisions  relating  to  the 
essence  of  the  thing  to  be  done,  that  is, 
matters  of  substance,  are  mandatory,  while, 
generally,  statutory  provisions  not  relating 
to  the  essence  of  the  thing  to  be  done,  and 
as  to  which  compliance  is  not  a matter  of 
substance*  are  directory.  State  ex  rel*  v. 

Brown,  326  Mo,  627,  33  S.W.  (2d)  104,  107*" 

The  court  held  that  the  object  of  the  legislation  was  to 
safeguard  elections  in  large  cities  and  to  prevent  repeating, 
colonization,  and  other  fraudulent  abuses  of  the  voting  fran- 
chise. This  being  the  basic  purpose  of  the  act,  it  was  not 
the  intention  of  the  Legislature  to  direct  the  precise  mechanics 
to  be  used  in  attaining  the  end  result  of  preparing  the  lists 
In  legible  form  in  sufficient  numbers  to  meet  all  demands  nor 
did  the  Legislature  have  any  intention  ttby  the  general  language 
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used  In  the  phraseology  of  the  statute  of  precluding  the  subse- 
quent use  of  new  and  Improved  methods  of  doing  the  required  work 
by  which  substantial  economies  might  be  effected  for  the  tax- 
payer," Holding  the  statute  directory,  the  court  said,  l.c.  83?* 

’’And  we  are  all  the  more  constrained  to 
this  conclusion  from  the  view  that  the 
provision  in  question  is,  after  all,  but 
directory.  The  preparation  of  the  lists 
in  legible  form  and  in  sufficient  numbers 
to  meet  all  demands  is  the  essence  of  the 
thing  the  statute  requires  to  be  done,  and 
not  the  mechanic  a of  their  preparation, 
which  la  a matter  of  convenience  rather 
than  substance,  «•  # Such  being  true,  does 
it  not  follow  with  even  greater  reason  that 
the  precise  manner  of  the  preparation  of 
the  lists  was  left  to  the  sound  discretion 
of  the  board  of  election  commissioners, 
guided  in  their  actions  of  course  by  the 
prime  object  to  be  accomplished,  as  set 
forth  in  section  10592  of  the  lev.  stat, 
of  Mo.  1929  (Mo.  St,  Ann,  Sec,  10592)?" 

This  principle  was  reasserted  in  state  @x  rel.  v.  Holmes, 

253  B.W,  (2d)  i{.02  (Mo.  Sup.), 

It  is  to  be  noted  that  the  Legislature  has  not  declared 
the  consequences  of  a failure  of  the  parole  board  to  require 
a personal  interview  before  granting  a parole  to  an  inmate  of 
a correctional  institution,  Therefore,  unless  this  provision 
is  of  the  essence  of  this  legislation,  a failure  to  do  so  would 
not  invalidate  the  parole. 

The  general  object  of  the  legislation  appears  to  be  the 
correction  and  rehabilitation  of  the  inmate.  It  is  specifically 
declared  in  the  statute  (Sec.  5^9.24.0,  supra)  that  ”a  parole 
shall  be  considered  a correctional  treatment  # to  to  and  not  an 
award  of  clemency."  The  board  is  given  wide  discretion  in 
achieving  this  object  and  should  not  be  hampered  therein  by 
unduly  technical  construction  of  the  limited  directions  given 
in  the  statute  for  the  procedure  to  be  followed  in  granting 
paroles. 

Of  course,  we  are  not  to  be  understood  as  saying  that  the 
legislative  directions  to  be  followed  in  granting  paroles  are 
to  be  ignored.  The  board  has  the  duty  of  following  even  merely 
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directory  provisions  of  the  statute  Insofar  as  practicable* 
State  ex  Inf,  Walker  ex  rel.  Wags ter  v.  Consolidated  School 
Diet,  No  * LG  of  Dunklin  County,  3$C  Mo.  839#  217  S.W.  (3d) 
500f  82  C.J,S.,  Statutes,  Section  374#  page  ®ie  wisdom 

of  doing  so  In  this  case  under  ordinary  conditions  is  readily 
apparent*  ' | 


However,  if  the  Board  of  Probation  and  Parole  in  the 
exercise  of  its  sound  discretion  feels  that  It  can  better 
achieve  the  general  object  of  rehabilitation  of  a convicted 
criminal  by  placing  on  parole  a convict  who  is  on  parole  from 
an  institution  in  another  state  without  first  requiring  the 
return  of  such  Inmate  to  this  state  for  a personal  interview, 
it  is  the  opinion  of  this  office  that  it  may  do  so. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  when  an  inmate  of 
a Missouri  correctional  Institution  has  been  granted  a parole 
by  the  Board  of  Probation  and  Parole  and  permitted  to  go  to 
another  state  where  h©  is  later  convicted  of  a subsequent 
crime  in  such  other  state  and  Mb  Missouri  parole  is  revoked, 
the  Board  may,  in  its  discretion,  grant  a second  parol©  to 
such  inmate  without  first  requiring  his  return  to  this  state 
for  a personal  interview. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre» 
pared  by  my  Assistant,  John  W,  Inglish, 


Yours  very  truly. 


JOHN  M.v  DALTON 
Attorney  General 


Ml  sml 


TAXATION:  I Personal  property  located  without  the  city  limits 

MUNICIPALITIES:  hut  belonging  to  a resident  of  the  city  is  subject 

to  taxation  for  municipal  purposes. 


March  25,  1954 


Honorable  N,  Elmer  Butler 
Prosecuting  Attorney 
Stone  County 
Galena,  Missouri 

Dear  Sir! 

Reference  is  made  to  your  recent  request  for  an  official  opinion 
. of.  this  office  which  reads  in  part  as  follows: 

ttTh©  owner  of  certain  personal  property 
lives  in  Reeds  Spring,  Missouri,  which  is 
a city  of  the  fourth  class.  In  addition* to 
personal  property  within  the  city  limits 
where  he  resides,  he  owns  certain  other 
personal  property  located  outside  the  city 
limits  in  Stone  County,  Missouri,  May  the 
city  assessor  assess  personal  tangible 
property  tax  on  such  property  being  outside 
the  corporate  limits  of  the  City  of  Reeds 
Spring;  and  may  the  collector  colleot  such 
tax?” 

In  answer  to  this  question  we  need  only  refer  you  to  the  case 
of  State  to  use  of  Divlnif  v.  Collier,  301  Mo,  72,  256  S,¥,  455# 

The  question  presented  in  that  case  \j& s whether  personal 
property  located  without  the  corporate  limits  of  a city  of  the 
fourth  class  was  taxable  by  the  city  wherein  the.  appellant  resided. 
Suit  was  brought  by  the  city  collector  to  collect  taxes  against 
said  property  located  Without  the  city  limits  and  the  circuit 
court  allowed  recovery.  The  defendant  in  that  action  appealed 
to  the  Supreme  Court,  and  in  its  opinion,  insofar  as  it  is 
pertinent  to  the  question  at  hand,  said: 

'*11,  The  stipulation  heretofore  set  out, 
contains  the  following: 

” ‘The  property  forming  the  basis  of  the 
assessment  upon  which  the  levy  for  these 
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taxes  ims  made  consisted  of  horses, -cattle, 
mules,  sheep,  hogs.  Implements  and  machinery 
owned  by  the  defendant , and  kept  and  used  upon 
a farm  owned  by  him  located  outside  the  corporate 
limits  of  the  city  of  Greenfield,  but  within  the 
boundaries  of  Dade  County,  Missouri,  and  not  used 
in  any  way  in  connection  with  his  home  in  Greenfield,1 

"We  are  of  the  opinion  that  the  trial  court  reached 
a correct  conclusion  in  its  disposition  of  this 
case  and  that  its  ruling  is  sustained  by  the 
following  authorities:  26  R.C.L,  sec,  2l\l,  pp. 

273“4»  State  ex  rel,  v,  Pearson,  273  Mo.  l.c,  jQt 
199  3.W.  l.c*  943-4 J State  ex  rel,  v.  Shepherd, 

218  Mo*  656**7  • 

"It  is  conceded  in  the  foregoing  stipulation  that, 

1 defendant  herein  is  an  actual  resident  of  said 
eity( Greenfield) , residing  within  the  corporate 
limits  thereof  in  which  place  he  has  resided  for 
more  than  ten  years.* 

"The  judgment  below  is  accordingly  affirmed." 

We  have  reviewed  this  opinion  and  the  authorities  referred  to 
therein  and  are  of  the  opinion  that  the  decision  in  that  case  is  yet 
controlling.  (See  also  State  ex  rel,  v.  Timbrook,  145  Mo,  App.  388.) 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  a City  assessor 
of  a city  of  the  fourth  class  may  assess  and  the  collector  may  collect 
taxes  upon  personal  property  having  an  actual  situs  without  the  city 
limits  but  belonging  to  a person  who  resides  therein. 

This  opinion,  which  I hereby  approve,  was  written  by  my  assistant 
Mr.  Donal  D.  Guffey, 


Yours  very  truly. 


DDG  tmw 


JOHN  M.  DALTON 
Attorney  General 


ELECTIONS:  Person  released  from  Intermediate  re- 

CIVIL  RIGHTS:  formatory  by  Governor's  commutation  in 

CONVICTS:  1940  may  have  right  to  vote  restored 

INTERMEDIATE  REFORMATORY:  only  by  pardon;  may  not  serve  as  juror 

until  pardoned,  if  convicted  of  crimes 
listed  in  Sections  557.490,  559.470, 
561.340,  or  if  over  twenty  convicted 
of  crimes  listed  in  Section  560,160; 
may  not  hold  office  of  honor,  trust,  or  profit  if  convicted  of 
crimes  listed  in  Sections  557*490,  558.130,  559.470,  561.340  and 
564,710;  or  if  over  twenty  years  of  age  and  convicted  of  one  of 
the  crimes  listed  in  Section  560.610,  unless  he  receives  a pardon. 

June  8,  1954 

Honorable  Donald  W.  Bunker 
Executive  Secretary 
Board  of  Probation  and  Parole 
Jefferson  City,  Missouri 


Dear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  office,  reading  as  follows: 

"The  Board  of  Probation  and  Parole  would  ap- 
preciate your  opinion  relative  to  the  follow- 
ing question  pertaining  to  Section  9086  RSMo 
1939,  which  is  the  3/4ths  Rule  and  provides 
for  automatic  restoration  of  civil  rights  in 
certain  cases  of  penitentiary  convicts;  and 
Section  217.370  RSMo  1949,  which  is  a revi- 
sion of  the  1939  Section  extending  the  3/4ths 
Rule  and  automatic  restoration  of  civil  rights 
in  certain  cases  of  convicts  confined  in  the 
intermediate  reformatory. 

"May  the  civil  disabilities  of  a former  con- 
vict released  from  the  intermediate  reforma- 
tory via  commutation  of  sentence  signed  by 
the  Governor  in  1940  be  removed  only  on  order 
of  the  Governor?" 

Section  217.740  RSMo  194 9,  provides  as  follows: 

"If  any  male  person  seventeen  years  of  age  and 
less  than  twenty-five  years  of  age  be  convicted 
of  a felony  for  the  first  time,  and  he  be  not 
guilty  of  treason  or  murder  in  the  first  or 
second  degree,  or  any  offense  for  which  capital 
punishment  is  provided,  the  court  trying  such 
person  may  sentence  him  to  the  custody  of  the  of- 
ficials of  the  intermediate  reformatory  to  be  con- 
fined at  said  reformatory  for  the  term  presecribed 
by  the  statutes  of  this  state  and  fixed  by  the  court 
or  jury  as  a punishment  for  such  offense.  It  shall 
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be  the  duty  of  the  officials  In  charge  of  said  re- 
formatory to  receive  all  such  convicted  persons." 

The  Supreme  Court  of  Missouri  in  the  case  of  Anthony  v* 

Kaiser,  169  S.  W.  (2d)  4-7,  discussed  the  question  of  whether  a per- 
son sentenced  to  the  intermediate  reformatory  at  Algoa  was  sent- 
enced to  the  penitentiary  within  the  meaning  of  Section  222.010 
RSMo  194-9,  which  section  provides  as  follows t 

"A  sentence  of  imprisonment  in  the  penitentiary 
for  a term  less  than  life  suspends  all  civil 
rights  of  the  persons  so  sentenced  during  the 
term  thereof,  and  forfeits  all  public  offices  and 
trust,  authority  and  power;  and  the  person  senten- 
ced to  such  imprisonment  for  life  shall  thereafter 
be  deemed  civilly  dead." 

With  reference  to  this  the  court  said  at  l.c.  48» 

"The  statute  appeared  in  its  present  form  as 
Section  1668  of  the  Revised  Statutes  of  1879* 
and  has  ever  since  remained  unchanged,  it  is 
on©  of  three  sections  which  comprise  Article  1 
of  Chapter  4-9  H.  S.  ‘39.  Mo.  R.S.A.  art.  1.  c.4-9. 

The  article  is  captioned  ‘Civil  Rights  of  Con- 
victs. » Section  9225*  which  immediately  precedes 
the  one  in  question,  specifies  the  effect  upon 
civil  rights  flowing  from  a 1 sentence  of  imprison- 
ment in  the  pen! tentlary . ■»  Article  II  of  the  same 
chapter  In  relation  to  ‘Estates  of  Convicts*  is 
Similarly  restricted  to  those  instances  where 
•sentence  of  imprisonment  in  the  penitentiary* 
has  been  imposed*  Kansas  Statutes  with  ref erenpe 
to  the  forfeiture  or  suspension  of  civil  rights  of 
convicts,  and  which  bear  a strong  analogy  to  the 
foregoing  were  held  by  the  Supreme  Court  of  that 
state  to  be  inapplicable  to  one  sentenced  to  the 
State  Industrial  Reformatory  upon  conviction  for 
rape}  the  court  saying,  *The  judgment  pronounced 
against  him  was  simply  "that  he  be  sent  to  the  state 
Industrial  reformatory  at  Hutchinson,  Kan."  His 
civil  rights  were  not,  therefore  forfeited.*  * *" 

Therefore,  such  section  has  no  application  to  a convict  who  was 
sentenced  to  the  intermediate  reformatory  and  released  therefrom 
by  commutation  of  the  Governor. 

Since  Section  9086  RSMo  1939  refers  only  to  persons  sentenced 
to  the  penitentiary,  and  since  the  person  about  whom  you  write 
was  released  by  reason  of  the  commutation  and  not  under  the  three- 
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fourths  Rule,  said  section  has  no  bearing  on  this  matter. 

Section  217,370  RSMo  194-9,  referred  to  in  your  letter,  pro- 
vides as  follows* 

"Any  convict  who  Is  now  or  may  hereafter  be  con- 
fined In  the  penitentiary  or  the  intermediate 
reformatory  and  who  Shall  serve  three-fourths  of 
the  time  for  which  he  or  she  may  have  been  sen- 
tenced, in  an  orderly  and  peaceable  manner,  with- 
out having  any  infraction  of  the  rules  of  the  in- 
stitution or  laws  of  the  same  recorded  against  such 
convict,  shall  |e  discharged  in  the  same  manner  as 
if  said  convict  had  served  full  time  for  which  sen- 
tenced, and  in  such  case  no  pardon  from  the  gover- 
nor shall  be  required;  and  in  all  cases  of  first 
conviction  of  felony  the  civil  disabilities  incur- 
red thereby  shall  cease  at  the  end  of  two  years  from 
such  discharge  under  the  three-fourths  rule,  and  such 
convict  shall  thereupon  be  restored  to  all  the  rights 
of  citizenship j provided,  that  he  or  she  shall  not 
have  been  indicted,  informed  against  by  the  prose- 
cuting or  circuit  attorney,  or  convicted  of  any  other 
crime,  during  such  period,  and  shall  obtain  a Certif- 
icate to  that  effect  from  the  board  of  probation  and 
parole,  whose  duty  it  shall  be,  upon  proper  showing, 
to  issue  the  same  and  keep  a record  thereof# w 

The  provisions  of  such  section,  relative  to  restoration  of 
citizenship  to  persons  released  from  the  intermediate  reforma- 
tory, are  taken  from  Section  9120a,  JV,  Mo.  1943,  p#775#  Since 
Section  9120a  was  enacted  after  the  commutation  in  1940,  And 
since  the  person  about  whom  you  write,  was  released  by-  reason 
of  the  commutation  and  not  under  the  three -fourths  Rule,  Sec- 
tion 217*370  RSMo  1949  has  no  application  to  this  matter# 

We  are  enclosing  an  official  opinion  of  this  office  rendered 
under  date  of  April  19,  19£4»  to  Clifford  Jones#  which  holds  that 
a commutation  by  the  Governor  does  not  have  the  effect  of  a par- 
don by  the  Governor* 

Section  111.060  RSMo  1949,  provides  as  follows*  - 

"All  citizens  of  the  United  States,  including 
residents  of  soldiers*  and  sailors*  homes,  over 
the  age  of  twenty-one  years  who  have  resided  in 
this  state  one  year,  .and  the  county,  city  or  town 
sixty  dajrs  immediately  preceding  the  election  at 
which  they  offer  to  vote,  and  no  other  person  shall 
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be  entitled  to  vote  at  all  elections  by  the  people* 

Each  voter  shall  vote  only  in  the  township  in  which 
he  resides i or  if  in  a town  or  oityf  then  in  the 
election  district  therein  in  which  he  resides*  Ho 
idiot,  no  insane  person  and  no  person  while  kept 
in  any  poorhouse  at  public  expense  or  while  confined 
in  any  public  prison  shall  be  entitled  to  vote  at  any 
election  under  the  laws  of  this  state j nor  shall  any 
persoh  convicted  of  a felony,  or  of  a misdemeanor  con- 
nected with  the  exercise  of  the  right  of  suffrage,  be 
permitted  to  vote  at  any  election  unless  he  shall  have 
been  granted  a full  pardon?  and  after  a second  convic- 
tion of  felony  or  of  a misdemeanor  connected  with  the 
exercise  of  the  right  of  suffrage,  he  shall  be  forever 
excluded  from  voting*” 

As  is  pointed  out  in  the  attached  opinion,  the  right  to  vote 
of  a person  convicted  of  a felony  is  not  restored  by  a commutation 
Therefore,,  the  person  who  received  a commutation  in  19iiQ  from  his 
sentence  to  the  intermediate  reformatory  cannot  vote  at  any  elec- 
tion until  he  receives  a pardon* 

Section  ££7*490  R$Mo  3L9ip9»  provides  as  follows* 

“Every  person  who  shall  be  convicted  of  any  perjury 
or  subornation  of  perjury,  punishable  by  any  of  the 
provisions  of  this  chapter,  shall  thereafter  be  in- 
competent to  serve  as  a juror  in  any  cause,  civil  or 
criminal,  and  shall  be  disqualified  from  voting  at 
any  election,  or  holding  any  office  of  honor , profit 
or  trust,  within  this  state." 

If  the  person  who  received  the  commutation  in  19i}-0  was  convict 
ed  of  the  crime  of  perjury  or  subornation  of  perjury,  punishable 
by  any  of  the  provisions  of  Chapter  557  RSMo  191+9,  his  right  to 
serve  as  a juror,  or  hold  an  office  of  honor,  trust  or  profit  with- 
in the  state,  could  be  restored  only  by  a pardon. 

Section  558*130  RSMo  191+9, -provides  as  follows : 

"Every  person  who  shall  be  convicted  of  any  of  the 
offenses  mentioned  in  sections  558*010  to  558.120 
shall  be  forever  disqualified  from  holding  any  of- 
fice of  honor,  trust  or  profit  under  the  constitu- 
tion and  laws  of  this  state,  and  from  voting  at 
any  election}  and  every  officer  who  shall  be  con- 
victed of  any  official  misdemeanor  or  misconduct 
in  office,  or  of  any  offense  which  is  by  this  or  any 
other  statute  punishable  by  disqualification  to  hold 
office,  shall,  in  addition  to  the  other  punishment 
prescribed  for  such  offenses,  forfeit  his  office, ■ 
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If  the  person  who  received  the  commutation  in  194-0  was  sen- 
tenced  to  the  intermediate  reformatory  for  one  of  the  offenses 
mentioned  in  Sections  $$8,010  to  $$8,120  he  cannot  hold  any  of- 
fice of  honor,  trust  or  profit  under  the  Constitutional  laws  of 
this  state  until  he  receives  a pardon. 

Section  $$9.4-70  RSMo  194-9#  provides  as  follows t 

” Every  person  who  shall  be  convicted  of  murder  in 
either  degree#  or  manslaughter  as  designated  in 
sections  $£9*070,  $$9,©8Q  or  $$9,090,  or  who  shall 
be  convicted  and  sentenced  to  the  penitentiary  for 
any  Of  the  offenses  specified  in  sections  $$9*1$0, 
$$9,180#  $$9,200/  $$9,260  to  $$9,290,  $$9,310, 

$$9,320  and  $63,060  RSMo  1949*  shall  be  forever 
disqualified  from  voting  at  any  election,  or  hold- 
ing any  office  of  honor,  trust  or  profit  under  the 
laws  of  this  state,  or  of  any  city  or  town  thereof, 
or  sitting  as  a juror  in  any  case.” 

If  the  person  who  received  the  commutation  in  194-0  was  sen- 
tenced to  the  intermediate  reformatory  for  any  of  the  causes  list- 
ed in  Section  $$9.4-70,  his  right  to  sit  as  a juror,  or  hold  any 
office  of  honor,  trust  or  prof  It  in  this  state,  or  any  city  or 
town  thereof , can  be  restored  only  by  a pardon* 

Section  $60,610  RSMO  194-9,  provides  as  follows  s 

”Any  person  who  shall  be  convicted  of  arson,  bur- 
glary, robbery  or  grand  larceny,  or  who  shall  be 
sentenced  to  imprisonment  in  the  pehitentiary  for 
any  other  crime  punishable  under  the  provisions  of 
this  chapter,  shall  be  Incompetent  to  serve  as  a 
juror  In  any  cause,  and  shall  be  forever  disquali- 
fied from  voting  at  any  election  or  holding  any 
office  of  honor,  trust  or  profit,  within  this  state j 
provided,  that  the  provisions  of  this  section  shall 
not  apply  to  any  person  who  at  the  time  of  his  con- 
viction shall  be  under  the  age  of  twenty  years j pro- 
vided further,  that  in  all  cases  where  persona  have 
been  convicted  under  this  chapter  the  disqualifica- 
tion provided  may  be  removed  by  the  pardon  of  the 
governor  any  time  after  one  year  from  the  date  of 
conviction.” " 

If,  therefore/  the  person  who  received  a commutation  in  194-0 
was  twentyor  over,  and  he  was  sentenced  to  the  intermediate  reform- 
atory for  one  of  the  crimes  listed  in  Section  $60,610,  Ms.  right 
to  serve  as  a juror,  or  hold  an  office  of  honor,  trust  or  profit 
within  this  state,  can  be  restored  only  by  a pardon. 
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Section  561*340  HSMo  1949,  provides  as  follows* 

"Every  person  who  shall  b©  convicted  of  any  felony 
punishable  by  the  provisions  of  sections  561*010 
to  561*360  shall  be  incompetent  to  be  sworn  as  a 
juror , and  forever  disqualified  from  voting  at  any 
election,  or  holding  any  office  of  honor,  trust  or 
profit  within  this  state*” 

If  the  person  who  received  the  commutation  in  1940  was  sen- 
tenced to  the  intermediate  reformatory  because  he  was  convicted 
of  a felony*  punishable  by  the  provisions  of  Sections  561*010  to 
561*360*  his  right  to  sit  as  a juror  or  hold  any  office  of  honor, 
trust  or  profit  within  this  state,  can  be  restored  only  by  pardon. 

Section  564*710  HSMo  1949,  provides  as  follows* 

’’Every  person  who  shall  be  convicted  of  any  felony, 
punishable  under  any  of  the  provisions  of  this  chap- 
ter, shall  be  thereafter  disqualified  from  holding 
any  office  of  honor*  profit  or  trust*  or  of  voting 
at  any  election  within  this  state*” 

If  the  person  who  received  the  commutation  in  1940  was  con- 
victed of  a felony,  punishable  under  the  provisions  of  Chapter 
564  RSMo  1949,  his  right  to  hold  any  office  of  honor,  profit  or 
trust  can  be  restored  only  by  pardon. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a person  who  was  sen- 
tenced to  the  Intermediate  reformatory  of  Missouri  and  released 
therefrom  by  the  Governor^  commutation  in  1940  cannot  vote  at  any 
election  until  he  receives  a pardon  from  the  Governor. 

It  is  the  further  ©pinion  of  this  office  that  such  person  can- 
not serve  as  a juror  if  he  was  sentenced  to  the  reformatory  be- 
cause of  being  convicted  of  the  crimes  listed  in  Sections  557*490, 
559*470*  561*340  or  If  he  was  over  twenty  years  of  age  at  the  time 
of  conviction  of  commission  of  one  of  the  crimes  listed  in  Sec- 
tion 560*610,  until  he  receives  a pardon  from  the  Governor* 

It  Is  the  further  opinion  of  this  office  that  such  person 
cannot  hold  any  office  of  honor,  trust  or  profit,  if  he  was  eon- 
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vieted  of  one  of  the  crimes  listed  under  Sections  557*490, 

558*130,  559*470#  561.340  # 564*710,  or  if  he  was  over  twenty 
years  of  age  at  the  time  he  was  convicted  of  one  of  the  crimes  list 
ed  under  Section  560.610,  until  he  receives  a pardon  from  the  Cover 
nor. 

The  foregoing  opinion,  which  X hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  0.  B.  Burns,  Jr» 


Very  truly  yours. 


CBB/ld 


Opn, 


JOHN  M.  DALTON 
Attorney  General 


enc* 


Clifford  Jones, 

4*19-54 


Honorable  Hilary  A.  Bush 
County  Counselor 

Suite  202  Court  House  ..  _ 

Kansas  City#  Missouri 

Bear  Mr.  Bush: 

This  is  in  answer  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  office,  reading  as  follows: 

ttIn  Jackson  County,  the  promiscuous  sale 
of  fireworks  and  the  explosion  thereof, 
has  developed  to  a point  where  it  is  on* 
dangering  the  health,  safety  and  general 
welfare  of  the  population  of  the  county. 

I would,  therefore,  like  to  request  an 
opinion  from  your  office  on  the  following 
matters: 

(1)  Can  the  Corn ty  Court  of  Jackson 
County  make  its  order  regulating  or 
prohibiting  the  sale  of  fireworks  in 
the  unincorporated  part  of  the  county? 

'*  (2)  Can  the  County  Court  regulate  the 

tiaa.  and  explosion  of  fireworks  within 
trie  unincorporated  area  of  the  county? 

(3)  Under  the  provisions  of  the  Zoning 
Law  (Chapter  64  R.S.Mo.  *49)  cah  the 
County  Court  limit  the  sale  of  fireworks 
to  locations  for  which  a special  pei&it 
has  been  granted?” 

There  is  no  doubt  but  that  the  explosion  of  fireworks  en- 
dangers the  lives  and  property  of  our  eitlBens,  and  their 
promiscuous  use  may  be  considered  a nuisance  In  many  respects. 
However,  in  Missouri  we  do  not  have  a general  law  either  pro- 
hibiting or  regulating  the  use  and  sale  of  fireworks.  On  the 
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other  hand,  however*  several  of  our  cities  have  ordinances  pro- 
hibiting or  regulating  such  use  and  Sale*  These  ordinances  have 
been  held  valid  on  the  grounds  that  the  regulation  of  the  use 
and  sale  of  fireworks  is  a legitimate  exercise  of  the  police 
power*  To  quote  from  an  opinion  in  the  ease  of  Olty  of  Gentralia 
v.  Smith,  77  S.W,  488,  103  Mo.  App.  438# 

M * # O We  regard  it  as  within  the  police 
power  of  the  city  to  enact  the  ordinance 
(prohibiting  the  exploding  of  firecrackers) • 

The  notorious  fact  that  fires,  frightening 
of  horses,  serious  accidents  to  both  actors 
and  spectators  commonly  follow  such  amuse* 
ment,  is  ample  and  reasonable  ground  iusti- 
fying  the  ekercise  of  the  supervisory 
restraining  power  of  the  municipality. w 

(Words  in  parentheses  ours.) 

However,  there  is  a distinct  difference  between  the  power 
of  a municipality  in  the  exercise  of  its  police  power  to  prohibit 
or  regulate  the  use  and  sale  of  fireworks,  and  the  attempt  to 
exercise  such  police  power  by  a county  court.  It  Is  well  settled 
that  a county  court  possesses  and  can  exercise  such  powers,  and 
such  powers  only,  as  are  expressly  conferred  on  it  by  the  general 
law  of  the  state#  of  such  powers  as  arise  by  necessary  Implication 
from  those  expressly  granted.  See  Duram  v.  Cole  County#  287  s.W. 
445*  315  Mo«  £68 1 King  v*  Maries  County,  2ip9  S.W*  418#  297  Mo.  4^8. 
The  distinction  between  a city  and  county  with  reference  to  the 
exercise  of  police  powers  has  been  well  stated  in  the  case  of  State 
ex  rel.  Audrain  County  v*  City  of  Mexico,  197  8*W.  (2d)  301,  where 
the  court  said# 

n Counties  and  cities  are  subdivisions  of 
the  State.  They  have,  however,  certain 
fundamental  legal  distinctions.  Counties 
are  involuntary  quasi  public  corporations 
of  a local  nature , created  by  general  law 
and  come  into  existence  without  regard  to 
the  wishes  or  consent  of  their  respective 
inhabitants*  They  are  not  chartered  cor- 
porations. They  are  created  as  a govern- 
mental agency  to  facilitate  the  administra- 
tion of  the  laws  of  the  State. 5 They  do  not 
have  political  and  legislative  powers  for 
local  self-government . They  have  been  said 
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to  rank  low  in  the  grad©  of  corporate  existence. 

Huniolpal  corporations  arc  the  result  of  a volun- 
tary association  of  the  inhabitants  sanctioned 
by  the  State  primarily  for  the  purpose  of  local 
self-government  subordinate  to  the  State  and  at 
the  same  time  constituting,  although  secondary, 
an  effective  instrumentality  for  the  administra- 
tion of  governmental  affairs.  A charter,  de- 
fining their  powers  and  duties,  is  essential  to 
their  creation  and  existence,  which  is  effected 
upon  * incorporation. » Cities  have  been  a chief 
factor  in  human  progress.  They  exercise  policy 
making  authority  and  have  legislative  powers 
for  their  local  government.  It  Is  inconsistent 
with  the  purposes  of  their  creation  that  counties 
exercise  jurisdiction  over  their  affairs.  Dual 
authority  would  tend  to  create  confusion.  This 
is  especially  true  of  an  exercise  of  governmental 
polielPpower.  * # *!*  TEmphasls  ours.)  " 

The  authorities  are  uniform  to  the  effect  that  county  courts 
possess  only  limited;  jurisdiction.  Outside  the  management  of  the 
fiscal  affairs  of  the  county  (Art.  VI,  Sec.  7,  Constitution  of 
Missouri,  19l*£),  such  courts  possess  no  powers  except  those  con- 
ferred by  statute*  (See  State  v.  Johnson,  173  S*¥*  (2d) 

The  General  Assembly; of  the  State  of  Missouri  has  enacted  numerous 
laws  conferring  administrative  powers  on  the  county  co.urts.  No 
law,  however,  has  been  enacted  which  delegates  authority  to  a 
county  court  to  legislate  with  respect  to  local  matters  relating 
to  the  health,  safety  and  general  welfare  of  the,  public. 

In  State  ex  inf.  Wallach  v*  Loesch,  169  S.W,  (2d)  675,  350 
Mo,  989,  the  Planning  and  Zoning  Act  of  191*1  was  attacked  on  the 
ground,  among  others,  that  the  act  delegated  to  the  county  court 
and  the  planning  commission  legislative  power  in  respect  to  police 
regulations,  and  thereby  was  in  violation  of  the  provisions  of 
the  constitution  vesting  the  legislative  power  In  the  General 
Assembly.  The  court  conceded  that  the  Legislature  must  retain 
unto  itself  legislative  power,  and  that  it  cannot  delegate  such 
power  to  the  county  courts.  It  was  held  that  the  act  Itself  does 
not  delegate  any  powers  to  the  county  courts  in  violation  of  our 
constitution,  but  that  the  law  in  question  is  a complete  framework, 
but  the  county  courts  are  given  the  power  to  fill  in  the  details. 
Suoh  details  consist  in  part  of  rules  and  regulations  to  be  adopted. 
In  other  words,  the  court  concedes  that  the  planning  and  coning 


-3- 


Honorable  Hilary  A*  Bush 


law,  for  count! e a outside  Incorporated  areas  4$%  police  regula- 
tion, that  such  power  may  not  be  delegated  to  a bounty  court,  but 
holds  that  there  Is  no  delegation  of  police,  power  to  the  county 
courts  by  the! 'lav  because  only  certain  details  have  been  neces- 
sarily left  to  the  local  body  to  complete* 

Chapter  6Jj.f  V.A,M.S.,  is  an  exercise  by  the  legislature  of 
the  police  power  of  the  state,  and  only  the  essential  details  are 
left  to  the  local  administrative  body* Uhe  law  authorises  the 
segregation  and  fixing  of  locations  of  places  of  businesses,  asr 
well  as  the  uses  to  which  property  may  be  put  generally*  Pre- 
sumably any  lawful  business  may  be  classified  according  to  its 
hazardous  nature  and  restrictions  placed  on  its  location  by  regu- 
lations* fhie  does  not  imply  that  there  is  any  power  In  the 
county  court  to  prohibit  or  abate  a lawful  business  though  it 
may  be  oohsidorsd  a nuisance,  but  rather  Confers  the  power  to 
classify,  locate  and  regulate  lawful  businesses  whether  or  not 
they  are  nuisances*  fhe  county  court  cannot  abate,  and  destroy 
a lawful  business  on  the  theory  that  it  is  not  as  conducive  to 
public  health  and  fire,  safety  as  some  other  lawful  business. 

See  City  of  Washington  v,  Mueller,  218  S.W,  (2d)  801* 

As  to  what  ultimate  zoning  plan  may  be  prepared  and  put 
into  effect  in  Jackson  County,  we,  of  course,  have  no  way  of 
knowing.  Whether  or  not  businesses  dealing  exclusively  with 
the  sale  of  fiifborKa  would  be  segregated  to  any. particular  , 
area  would  be  one  of  conjecture  on  our  part*  As  the  Supreme 
Court  pointed  out  in  Flora  Realty  and  Inv.  Co*  V*  City  of  badue, 
2lj.6  S*W*  (2d)  771,  362  Mo.  102S,  what  may  be  the  most  appropriate 
use  of  any  particular  property  in  determining  zoning  boundaries 
and  restrictions  depends  not  only  on  all  conditions,  physical, 
economic  and  scoial,  prevailing  within  the  municipality  and  its 
needs,  present  and  reasonably  prospective,  but  .also  on  the  nature 
of  the  entire  region  in  which  the  municipality  is  located  and 
the  Use  to  which  that  region  has  been  or  may  be  put  most  advan- 
tageously* Certainty,  restrictions  imposed  by  zoning  ordinances 
on  use  of  property  must  bear  some  substantial  relationship  to 
public  health,  safety,  morals  or  general  welfare* 

We  are  sympathetic  with  your  views  that  the  health,  safety 
and  welfare  of  the  people  of  Jackson  County  are  being  endangered 
by  the  promiscuous  sale  of  fireworks  and  the  explosion  thereof. 

As  a practical  matter,  the  danger  resulting  from  throwing  fire- 
crackers at  automobiles  in  195q-  is  much  greater  than  the  danger 
resulting  from  throwing  firecrackers  at  horses  in  1903#  noted  by 
the  court  in  the  Centr&lia  case.  However,  this  must  be  a matter 
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for  the  Legislature  to  act  upon*  and  we  are  unable  to  find  any 
authority  for  regulation  other  than  by  municipalities  acting 
under  the  police  power  of  their  charters. 


ft  is  the  opinion  of  this  office  that  the  county  court  of 
Jackson  County  does  not  have  the  power  to  prohibit  or  regulate  , 
the  sale  or  use  of  fireworks  in  the  unincorporated  area  of  such 
county*  It  is  further  the  opinion  of  this  office  that  the  county 
court  of  Jackson  County  cannot  limit  the  sale  of  fireworks  to 
locations  for  which  a special  permit  has  been  granted* 

The  foregoing  opinion,  which  I hereby  approve*  was  prepared 
by  my  Assistant*  Ronald  S«  Heed* 

Yours  very  truly* 


jobs  h*  pm$m .. 

Attorney  General 


*•  ft 


Salaries  of  magistrate,  clerk,  deputy  clerk  and 
other  employees  in  court  of  ’'additional  magistrate” 
established  pursuant  to  Section  1$,  Article  V, 
Constitution  of  Missouri  1945,  to  be  paid  by  county 
wherein  located;  and  fees  derived  from  operation 
of  such  court  to  be  retained  by  such  county  and 
used  for  such  purpose. 

September  15,  1954 


Honorable  Hilary  A*  Bush 
County  Counselor,  Jackson  County 
Suite  202  Courthouse 
Kansas  City,  Missouri 

Attention;  Louis  Wagner,  Asst.  County  Counselor 
Dear  Sir; 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows : 

’’During  the  early  part  of  last  year  a peti- 
tion for  the  creation  of  an  additional 
magistrate  district  was  filed  in  the  Circuit 
Court  in  Independence,  Missouri,  and  after 
a hearing  the  Court  entered  the  decree 
creating  such  an  additional  district.  There- 
after a magistrate  and  clerk  were  appointed 
in  such  district,  and  such  magistrate,  clerk 
and  employees  of  that  office  have  been  paid 
by  th@; County  and  the  fees  so  collected  have 
likewise  been  paid  into  the  County. 


MAGISTRATES: 
COURTS : 
COUNTIES : 


”0 n January  1,  1955,  an  elected  magistrate 
will  assume  his  duties  for  such  district  for 
the  first  time.  It  has  been  the  opinion  of 
this  office  that  since  an  additional  magis- 
trate was  created  under  Section  4S2.150  H.S. 

Mo.  f49  and  the  salary  paid  to  such  magis- 
trate by  the  County,  and  sines  under  Section 
482.150  the  County  is  obligated  to  pay  for 
the  additional  magistrate  and  has  assumed  the 
obligation  of  paying  the  salaries  of  the  clerk, 
deputy  clerk  and  other  employees  of  such 
magistrate,  that  all  fees  so  charged  by  such 
clerk  or  magistrate,  pursuant  to  Section 
48'3 . 610 . shall  be  paid  into  the  County  Treasury 
as  provided  by  Section  4o3»&2G. 


Honorable  Hilary  A.  Bush 


"The  question  has  arisen  as  to  whether  or 
not  the  County  is  liable  for  the  payment 
of  such  salaries  and  is  entitled  to  the 
fees  so  charged  since  for  the  first  time  a 
magistrate  for  this  district  will  be  elected 
instead,  of  being  an  appointed  officer. - 

"I  shall  appreciate  hearing  from  you  in  this 
respect,'' 

The  "additional  magistrate"  referred  to  in  your  letter  is 
one  xfhose  office  has  been  created  pursuant  to  the  provisions 
of  Section  IS,  Article  Y,  Constitution  of  Missouri  1945>  and 
statutes  enacted  to  implement  such  constitutional  provision. 

Subsequent  to  the  creation  of  such  "additional  magistrate" 
courts  and  the  original  filling  of  such  office  by. appointment 
of  the  Governor,  the  office  is  thereafter  to  be  filled  by  an 
election  of  the  people.  The  term  of  such  officer  is  thereafter 
coincident  with  the  terms  of  other  magistrates  in  the  same 
county.  We  direct  your  attention  to  the  following  portion  of 
Section  482,010  RSMo  1949: 

' * * Such  additional  magistrates  shall  be 
appointed  by  the  governor  when  authorized 
by  proper  order  of  the  circuit  court  certi- 
fied to  him,  and  such  appointee  shall  hold 
office  until  the  next  general  election  at 
which  election  a successor  shall  be  elected 
to  hold  office  for  the  un expired  term  or  full 
term  as  the  case  may  be,  said  terms  to  be 
identical  with  that  of  other  roagist  rates," 

With  respect  to  the  salary  of  an  "additional  magistrate" 
whose  office  has  been  created  under  the  constitutional  and 
statutory  provisions  referred  to,  we  find  the  following  por- 
tion of  Section  482 .150  RSMo  Cum.  Supp.  1953  to  be  germane  to 
your  inquiry: 

"1.  The  salaries  of  all  magistrates  shall 
be  paid  by  the  state,  except  that  the  stata 
shall  not  pay  the  salaries  of  additional 
magistrates  whose  offices  are  created  by 
order  of  the  circuit  court  as  provided  for 
in  article  V,  section  18  of  the  constitu- 
tion: but  the  districts  assigned  to  such 
additional  magistrates  shall  be  designated 
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as  radditional  magistrate  districts1  and 
the  salaries  of  such  magistrates  shall  be 
paid  by  the  county . *;  * (Emphasis  ours. } 

We  also  find  the  following  portion  of  Section  433*490  RSMo 
Cum.  Supp.  1953  to  be  pertinent  to  that  phase  of  your  inquiry 
directed  to  the  payment  of  the  salaries  of  clerks,  deputy  clerks 
and  employees  of  such  ^additional  magistrates”: 

ffl»  Salaries  of  clerks,  deputy  clerks  and 
employees  provided  for  in  section  433*435 
shall  be  paid  by  the  state  within  the 
limits  herein  provided  upon  requisition 
filed  by  the  judge  of  the  magistrate  court; 
except  that  the  salaries-  of  clerks , deputy 
clerks  and  employees  of  additional  magis- 
trates whose  offices  are  created  by  order 
of  the  circuit  court  as  provided  in  section 
432.010,  RSMo  1949,  shall .he  paid  by  the 
county  as  the  salaries  of  such  magistrates 
are  required  to  be  paid.  * * (Emphasis 
ours . ) 

Bearing  upon  the  question  of  the  disposition  of  fees  charged 
and  collected  in  such  ^additional  magistrate”  courts,  we  direct 
your  attention  to  paragraph  1 of  Section  433.620  RSMo  1949,  which 
reads  as  follows: 

”1.  In  all  cases  where  additional  magis- 
trates are  selected  to  fill  offices  created 
by  order  of  the  circuit  court  as  provided 
in  section  432.010,  RSMo  1949,  it  shall  be 
the  duty  of  the  clerk  of  each  such  magistrate 
court,  with  the  approval  of  the  magistrate 
to  charge  upon  behalf  of  the  county  every  fee 
that  accrues  in  his  office  and  to  receive  the 
same,  and  at  the  end  of  each  month  pay  over 
to  the  county  treasurer  all  moneys  collected 
by  him  as  fees  talcing  from  said  treasurer  two 
receipts  therefor,  one  of  which  he  shall  im- 
mediately file  with  the  county  clerk,  and  at 
the  end  of  each  month  such  magistrate  shall 
make  out  an  itemised  and  accurate  list  of  all 
fees  collected  by  him,  or  by  the  magistrate, 
giving  the  name  of  the  person  or  persons  pay- 
ing the  same,  and  turn  the  same  over  to  the 
county  treasurer,” 
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And  to  paragraph  3 of  the  same  section,  which  reads: 

”3 « All  magistrate  fees  received  by  the 
county  treasurer  shall  be  deposited  by  him 
in  a special  fund  to  be  denominated  Addi- 
tional magistrate  fund, ? and  withdrawals 
may  be  made  during  the  current  fiscal  year 
only  for  the  payment  of  salary  of  additional 
magistrate  and  clerks,  deputy  clerks  and  em- 
ployees of  such  additional  magistrate*  The 
balance,  if  any,  remaining  in  said  fund  at 
the  end  of  the  year  may  be  transferred  to 
the  general  revenue  fund  of  the  county.” 

It  seems  obvious  to  us  that  the  foregoing  constitutional 
and  statutory  pro\*risions  have  established  a scheme  through 
which  the  number  of  magistrate  courts  in  any  county  may  be 
increased  when  an  apparent  need  therefor  exists  and  such  is 
shown  to  the  appropriate  circuit  court.  Such  offices  of Addi- 
tional magistrates”  are  not  thought  to  be  temporary  in  nature, 
but  as  appears  from  the  language  incorporated  in  Section  442.010 
RSMo  1949*  are  to  be  established  only  when  it  is  made  to  appear 
to  such  circuit  court  that  the  need  is  ^permanent . Jt  It  also 
appears  that  what  is  dons  by  the  circuit  court  is  the  creation 
of  an  entirely  new  office  within  the  county*  whose  first  incum- 
bent is  appointed,  but  whose  successors  are  thereafter  elected 
at  the  same  elections  at  which  other  magistrates  in  the  county 
are  elected,  Nothing  appears  in  any  of  the  statutes  relating 
either  to  the  salaries  of  the  magistrates  and  other  court  of- 
ficials, nor  with  respect  to. the  fees  collected  in  such  coun- 
ties, which  indicates  any  change  in  the  mode  of  payment  thereof 
with  respect  to  whether  or  not  the  incumbent  magistrate  has 
been  Appointed”  or  ^elected. ” On  the  contrary*  we  observe  in 
Section  4^3*620  RSMo  1949s  which  deals  specifically  with  such 
Additional  magistrates”  the  use  of  the  word  ,fseiectedw  with 
reference  to  incumbents  in  such  offices*  This*  of  course,  is 
broader  than  either  Appointed”  or  ^elected”  and  is  equally 
applicable  to  persons  whose  incumbency  stems  from  either  source* 

CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  the  salaries 
of  Additional  magistrates”  whose  offices  have  been  created 
^appropriate  circuit  courts  pursuant  to  constitutional  and 
statutory  authorisation,  and  clerks,  deputy  clerks  and  other 
employees  of  such  Additional  magistrates”  are  to  be  paid  by 
the  counties  wherein  such  courts  are  located,  and  that  without 
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regard  to  whether  the  incumbent  in  such  newly  created  office 
has  been  "appointed"  or  "elected1*  thereto. 

he  are  further  of  the  opinion  that  the  fees  collected 
in  the  courts  of  such  "additional  magistrates"  are  to  be  de- 
posited with  the  county  treasurer  and  by  such  officer  held  in 
a separate  fund  to  be  denominated  the  "additional  magistrate 
fund"  to  be  used  solely  for  the  payment  of  such  salaries » and 
the  excess  therein,  if  any,  at  the  end  of  any  fiscal  year,  may 
be  disposed  of  by  transferring  the  same  to  the  general  revenue 
fund  of  such  counties. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Will  ?•.  Berry,.  Jr. 

Yours  very  truly, 


IVFB/vtl 


John  M.  Dalton 
Attorney  General 
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TRAFFIC  ORDERS  OF 
JACKSON  COUNTY: 


The  County  Court  of  Jacks oh  County  has  ex- 
ceeded its  authority,  and  Section  6 of  Art- 
icle XII  is  without  foundation  in  statute 
or  constitution,  and  since  the  County  Court 
exceeded  its  jurisdiction,  such  provision 
is  null  and  void. 


October  5,  1954 


Honorabl©  Hilary  A.  Bush 
Office  of  County  Counselor 
Suit©  102  Courthouse 
Kansas  City#  Missouri 

Dear  Sir: 

Your  recent  request  for  an  official  opinion  reads  as  follows* 

"The  County  Court  of  Jackson,  County  has  requested 
that  I ask  your  official  opinion  concerning  the 
following  question*  ” 

"Jackson  County,  .Missouri,  pursuant  to  the  pro* 
visions  of  Section  304*130  R.S.Mo*  *49,  adopted 
a Traffic  Order  for  the  unincorporated  territory 
of  Jackson  County,  Missouri,  a copy  of  which  is 
enclosed  for  your  information. 

"Article  III  of  that  Order  provides  for  a Traffic 
Administrator  to  be  known  as  Traffic  Commissioner* 

The  provisions  of  Article  XII  relate  to  the  method 
of  enforcing  the  Order  and  provides  generally  two 
methods:  (1)  the  arresting  officer  can  make  an 
arrest  and  proceed  with  charges  in  the  Magistrate 
Court  as  In  other  violations  of  a misdemeanor, 
and  (2)  under  the  previsions  of  Section  6,  Article 
XII,  a procedure  is  set  up  whereby  the  arresting 
officer  gives  the  violator  notice  to  appeal  be- 
fore the  Traffic  Commissioner J 

"It  Is  contemplated  in  said  Order  that  if  the  pre- 
scribed penalty  is  paid  to  the  Traffic  Commissioner 
no  further  action  shall  be  taken,  but  if  such  penalty 
is  not  paid,  then  the  Traffic  Commissioner  shall  file 
charges  and  the  matter  shall  be  prosecuted  In  the 
Magistrate  Court  as  for  other  middemeanors.  This 
follows  generally  the  procedure  followed  by  the 
Traffic  Bureau  of  Kansas  City,  Missouri# 
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"The  Sheriff  of  Jackson  County  has  taken  the 
position  that  the  procedure  tinder  Section  6, 
Article  XII  is  Illegal  and  has  Indicated  that 
he  will  not  follow  such  procedure  prior  to  an 
opinion  from  your  office  holding  it  legal, 

"The  County  Court  would*  therefore,  appreciate 
your  opinion  in  this  matter,” 


It  is  our  thought  that  the  action  of  the  Legislature,  Section 
301+.130  RSMo  191+9,  does  not  in  any  way  authorize  the  action  that 
Jackson  County  has  taken  under  said  Section  6,  Article  XII  of  the 
Traffic  Code,  The  statute  provides  that  the  County  Court  may  adopt 
by  order  or  ordinance  "regulations  to  control  vehicular  traffic  upon 
public  roads  and  highways.”  and  "establish  reasonable  speed  regula- 
tions in  congested  areas,"  This  is  all  that  the  County  Court  is 
authorized  to  do.  Nowhere  Is  the  County  Court  authorized  to  set 
up  its  own  system  of  courts  or  to  provide  Its  own  machinery  for  the 
enforcement  of  these  traffic  orders. 


Section  6 provides  that  one  who  receives  a traffic  ticket 
for  violation  of  any  of  the  provisions  of  this  traffic  order  is 
ordered  "to  be  and  appear  before  the  Traffic  Violation  Bureau  with- 
in seven  days  thereafter  to  answer  to  the  charge  against  him."  Fur- 
ther, Section  7 of  Article  XII  provides  that  one  receiving  a ticket 
"may  appeal  to  any  Magistrate  Court  in  this  county  from  any  action 
or  decision  of  the  Traffic  Commissioner," 


In  addition  to  the  fines  provided,  Section  8 of  Article  XII 
provides  for  the  assessment  of  #2,00  costs:  against  each  violator. 

It  is  submitted  that  the  authority  contained  in  Section  30l+*X3,0  RSMo 
1949  in  no  way  authorizes  the  establishment  of  the  Traffic  Violation 
Bureau  under  the  direction  of  the  Traffic  Commissioner,  which  is  ap- 
parently to  pass  upon  the  charge  against  the  motorist  since  Section  6 
provides  that  the  motorist  shall  appear  before  th$  Traffic  Violation 
Bureau  to  answer  to  the  charge  against  him.  Likewise,  it  appears  that 
the  Traffic  Commissioner  is  to  make  some  decisions  or  otherwise  act 
as  a court  since  Section  7 provides  for  an  appeal  from  such  action 
to  a Magistrate  Court, f Not  only  is  such  action  in  establishing  a 
court  unauthorized  by  the  Legislature,  but  it  is  certain  the  Legis- 
lature did  not  and  doubtful  if  it  could  authorize  the  county  to 
eonfer  appellate  jurisdiction  upon  Magistrate  Courts  since  said 
courts  are  established  by  the  Constitution  of  Missouri  and  are  made 
courts  of  record  and  their  jurisdiction  is  established  by  the  Legis- 
lature, 


Further,  Section  304«l40  RSMo  19#9  provides  that  any  viola- 
tion of  traffic  regulations  enacted  pursuant  to  the  provisions  of 
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Section  30i|.,  130  Is  a misdemeanor*  Thus  the  Legislature  has  pro- 
vided for  the  punishment  to  be  Inflicted  for  violation  of  such 
traffic  regulations  and  the  county  court  is  without  authority  to 
change  such  punishment.  In  this  connection,  it  should  be  noticed 
that  Section  304*570  RSMo  1949  provides  that  for  any  violation  of 
any  of  the  provisions  of  this  chapter,  for  which  no  specific  punish- 
ment Is  provided,  that  the  violators  may  be  punished  by  a fine  of 
not  less  than  #5*00  and  not  more  than  $>500.00,  or  by  imprisonment 
In  the  county  jail  for  a period  not  to  exceed  two  years,  or  by  both 
such  fine  and  imprisonment.  Thus  the  Legislature  has  set  the  punish- 
ment and  provided  the  degree  of  the  crime  for  violation  of  such 
traffic  regulations,  and  the  county  court  Is  totally  without  auth- 
ority to  arrogate  unto  Itself  the  fixing  of  penalties  for  violation 
of  such  traffic  regulations  to  be  enforced  by  the  Traffic  Violation 
Bureau*  The  County  Court  has  presumed  to  take  upon  Itself  this 
authority  by  enacting  Schedule  XI  of  Article  XIII,  wherein  a sche- 
dule of  fines  for  many  and  various  offenses  Is  set  out  ranging  from 
|1*50  to  $5*00.  They  have  further  provided  in  Section  9 of  Article 
XII  that  fines  for  a second  offense  shall  be  double  the  amount  set 
out  in  said  Schedule  XI,  and  fine  for  a third  offense  shall  be  tri- 
ple the  amount  set  out  in  said  Schedule*  They  then  have  further 
presumed  to  provide  that  those  guilty  of  additional  offenses  shall 
be  tried  before  a Magistrate  Court  when  it  appears  that,  from  the 
enactment  of  the  Legislature,  any  violation  of  these  traffic  regu- 
lations Is  declared  by  statute  to  be  a misdemeanor  which  should  be 
prosecuted  before  a Magistrate  Court. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  the  County 
Court  of  Jackson  County  has  exceeded  Its  authority,  and  that  Sec- 
tion 6 of  Article  XIII  of  the  Traffic  Order  for  the  unincorporated 
territory  of  Jackson  County,  Missouri,  Is  without  foundation  in 
statute  or  constitution,  and  that  since  the  County  Court  exceeded 
Its  Jurisdiction,  such  provision  is  null  and  void. 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


County  Court  authorized  to  sell  land 
purchased  by  county  trustee  at  delinquent 
tax  sale  for  consideration  greater  than 
amount  of  delinquent  taxes. 


October  22,  1954 


W©  render  herewith  our  opinion  based  upon  your  request  of 
September  26*  which  request  reads  as  follows? 

"Please  furnish  me  with  your  opinion  concerning 
Seci&ijih  140.260  and  subsequent  sections , Revised 
Statutes  of  Mlss0uri*  1949* 

"I  desire  specifically  your  opj^tar  concerning 
the  sale  of  land  which  has  been  purchased  by  a 
trustee  by  order  of  the  court  to  protect  taxes 
due  and  owing* 

"Can  the  court  legally  sell  this  land  to  a 
person  other  than  the  original  owner  for  more 
than  the  taxes  due  and  owing?  If  so*  what  - 
should  be  done  with  the  amount  received  in 
excess  of  the  taxes  due?” 

The  statute  to  which  you  refer,  Section  140.260  RSMo  1949, 
reads  as  follows  1 

»1.  It  shall  be  lawful  for  the  county  court  of 
any  county,  and  the  c ompt roller * mayor  and 
president  of  the  board  of  assessors  of  the  city 
of  St.  Louis,  to  designate  and  appoint  a suitable 
person  or  persons  with  discretionary  authority  to 
bid  at  all  sales  to  which  section  140.250  is 
applicable,  and  to  purchase  at  subh  sales  all  lands 
or  lots  necessary  to  protect  all  taxes  due  and 
owing  and  prevent  their  loss  to  the  taxing  authori- 
ties involved  from  inadequate  bids* 
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"2,  Such  person  or  persons  so  designated  are 
hereby  declared  as  to  such  purchases  and  as 
title  holders  pursuant  to  collector’s  deeds 
issued  oh  such  purchases,  to  be  trustees  for 
the  benefit  of  all  funds  entitled  to  participate 
in  the  taxes  against  all  such  lands  or  lots  so 
sold, 

rt3*  Such  person  or  persons  so  designated  shall 
not  be  required  to  pay  the  amount  bid  on  any 
such  purchase  but  the  collector’s  deed  issuing 
on  such  purchase  shall  recite  the  delinquent 
taxes  for  which  said  lands  or  lots  were  sold, 
the  amount  due  each  respective  taxing  authority 
involved*  and  that  the  grantee:  in  such  deed  or 
deeds  holds  title  as  trustee  for  the  use  and 
benefit  of  the  fund  or  funds  entitled  to  the 
payment  of  the  taxes  for  which  said  lands  or 
lots  were  sold.  : 1 

"4.  The  costs  of  all  collector’s  deeds,  the 
recording  of  same  and  the  advertisement  of  such 
lands  or  lots,  shall  be  paid  out  of  the  county 
treasury  in  the  respective  counties  and  such 
fund  as  may  be  designated  therefor  by  the 
authorities  of  the  city  of  St,  Louis* 

w5*  All  lands  or  lots  so  purchased  shall  be 
sold  and  deeds  ordered  executed  and  delivered 
by  such  trustees  upon  order  of  the  county  court 
of  the  respective  counties  and  the  comptroller, 
mayor  and  president  of  the  board  of  assessors 
of  the  city  of  St.  Louis,  and  the  proceeds  of 
such  sales  shall  be  applied,  first  £©  the  pay- 
ment of  the  costs  incurred  and  advanced,  and 
the  balance  shall  be  distributed  pro  rata  to 
the  funds  entitled  to  receive  the  taxes  on  the 
lands  or  lots  so  disposed  of. 

n6.  Upon  appointment  of  any  such  person  or 
persons  to  act  as  trustee  as  herein  designated 
a certified  copy  of  the  order  making  such  appoint 
ment  shall  be  delivered  to  the  collector,  and  if 
such  authority  be  revoked  a certified  copy  of 
the  revoking  order  shall  also  be  delivered  to 
the  collector. 


—2— 


Hon*  N.  Elmer  Butler 


”7,  Compensation  to  trustees  as  herein  designated 
shall  be  payable  solely  from  proceeds  derived  from 
the  sale  of  lands  purchased  by  them  as  such  trustees 
and  shall  be  fixed  by  the  authorities  herein  des- 
ignated, but  not  in  excess  of  ten  per  cent  of  the 
pride  for  which  any  such  lands  and  lots  are  sold 
by  the  trustees,  provided  further .*  that  if  at  any 
such  sale  any  person  bid  a sufficient  amount  to  pay 
in  full  all  delinquent  taxes,  penalties,  interest 
and  costs,  then  the  trustees  herein  designated  shall 
be  without  authority  to  further  bid  on  any  such  land 
or  lots.” 

The  first  question  is  whether  land  purchased  by  a trustee 
under  the  provisions  of  this  section  can  be  sold  for  more  than 
the  taxes  due  and  owing  thereon.  In  our  view,  It  would  make  no 
difference  whether  the  sale  were  made  to  the  original  owner  or 
to  some  other  person,  there  being  no  period  of  redemption  under 
Section  140.250,  RSMo  1949.  In  either  case,  we  believe  that  the 
court  may  order  the  land  sold  for  as  much  as  can  be  obtained 
therefor,  whether  that  Siam  be  more  or  less  than  the  amount  of 
delinquent  taxes, 

lour  next  question  is  what  disposition  is  to  be  made  of  the 
amount  received  in  excess  of  the  delinquent  taxes,  should  there 
be  such  an  excess.  This  question  is  answered  by  subsection  5 of 
the  above  quoted  statute  as  follows s 

h the  proceeds  of  such  sales  shall  be 

applied,  first,  to  the  payment  of  the  costs 
incurred  and  advanced,  and  the  balance  shall 
be  distributed  pro  rata  to  the  funds  entitled 
to  receive  the  taxes  on  the  lands  or  lots  so 
disposed  of.n 

This  may  result  in  the  receipt  by  the  funds  of  an  amount 
greater  than  the  taxes  originally  owing.  However,  that  does  not 
indicate  any  legislative  intention  that  some  other  disposition 
should  be  made  of  the  excess*  We  conclude  that  the  entire  proceeds 
of  the  sale,  whether  they  be  more  or  less  than  the  amount  of  the 
taxes,  should  be  distributed  in  accordance  with  the  statutory  plan. 


Hon*  N.  Elmer  Butler 


CONCLUSION 


It  is  the  opinion  of  this  -office  that: 

1}  feand  purchased  by  a trustee  at  a tax  sale  under  the  pro- 
visions of  Section  140*260  RSMo  1949  may  be  sold  for  a sum  in 
excess  of  the  amount  of  delinquent  taxes  owing  thereon j and 

2)  The  entire  proceeds  of  such  sale  should  be  applied  first 
to  the  payment  of  the  costs  Incurred  and  advanced,  and  the  balance 
should  be  distributed  pro  rata  to  the  funds  entitled  to  receive 
the  taxes  on  the  lands  or  lots  so  disposed  of. 

The  foregoing  opinion,  which  I hereby  approve,  was  written  by 
my  Assistant,  Don  W.  Kennedy. 


tours  very  truly 

JOHN  M.  DALTON 
ATTORNEY  GENERAL 


DWKiA 


COUNTY  COURT:  In  counties  of  first  class  it  requires  one 

public  hearing  before  any  amendment  to  regul 
tion  or  zoning  order  can  become  effective. 


November  5,  1954 


Honorable  Hilary  A.  Bush. 

County  Counselor 
Jackson  County 
Kansas  City,  Missouri 

Attention:  Mr.  Louis  Wagner,  Assistant  County  Counsel 
Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  which  reads  in  part: 

" * 4*  ;»  please  advise  which  of  the  afore- 
said sections  apply  to  the  following: 

” (1)  Amendment  of  the  Zoning  Order, 
which  if  adopted  would  affect  each 
township  in  the  county. 

” (2)  Re-zoning  - a change  of  one  use 
of  property  to  another, 

"Much  of  the  confusion  has  been  brought 
about  by  Section  64*140  since  it  provides 
that  any  amendment  of  the  Zoning  Order 
shall  not  be  adopted  until  public  hearing 
be  held,  while  on  the  other  hand  Section 
64.110  provides  that  a public  hearing  be 
held  in  each  township  affected  by  the  pro- 
posed amendment. 

"We  shall  appreciate  your  opinion  and  clarifi- 
cation of  these  sections  as  to  procedure  of 
hearings  on  the  change  in  the  regulations 
and  changes  in  the  zoning  in  the  unincorporated 
area." 


Honorable  Hilary  A,  Bush. 


Section  64*040,  Revised  Statutes  of  Missouri,  1949* 
provides  the  county  planning  commission  shall  have  the  power 
to  adopt  a master  plan  with  power  to  amend  or  extend  said 
plan  or  portion  thereof*  However,  before  either  can  be  done 
they  have  to  hold  at  least  one  public  hearing,  notice  of  which 
Shall  be  published  in  one  newspaper  having  general  circulation 
in  the  county,  and  notice  of  such  hearing  shall  be  published 
fifteen  days  in  advance  in  at  least  four  conspicuous  places 
in  each  township* 

The  other  two  sections  to  be  construed  are  Section  64*110 
and  64*140*  Revised  Statutes  of  Missouri,  which  read: 

. ; _V;j.  . . • 

”64.110,  Further  regulation  of  districts 
—hearing— order  (class  one  counties).  — 

The  county  court  shall  provide  for  the  manner 
in  which  such  regulations*  restrictions  and 
boundaries  of  such  districts  shall  be  deter- 
mined* established  and  enforced,  and  from 
time  to  time  amended*  supplemented  or  changed 
within  the  unincorporated  territory*  In  order 
to  avail  itself  of  the  powers;  conferred  by 
sections  64*010  to  64*lo0,  the  county  court 
shall  request  the  county  planning  commission 
to  recommend  the  boundaries  of  the  various 
original  districts  and  appropriate  regulations 
to  be  enforced  therein.  If  there  be  no  county 
planning  commission  the  county  court  shall 
appoint  a county  zoning  commission  whose  per- 
sonnel, length  of  terms  and  organization  shall 
be  same  as  provided  in  sections  64*010  to 
64*040  for  a county  planning  commission.  Such 
commission  shall  make  a preliminary  report  and 
a proposed  zoning  order  and  shall  hold  public 
hearings  thereon  and  shall  afford  persons 
interested  an  opportunity  to  be  heard,  A hear- 
ing shall  be  held  in  each  township  affected  by 
the  terms  of  such  proposed  order,  public  notice 
of  which  hearing  shall  be  given  in  the  same 
manner  as  provided  for  the  hearing  In  section 
64.040*.  Such  notice  shall  state  the  time  and 
place  of  the  hearing  and  the  place  where  copies 
of  the  proposed  report  and  order  will  be  access- 
ible for  examination  by  interested  parties. 

Such  hearings  may  be  adjourned  from  time  to  time. 
Within  ninety  days  after  the  final  adjournment 
of  such  hearings  the  commission  shall  make  a 
report  and  submit  a proposed  order  to  the  county 


Honorable  Hilary  A,  Bush 


court.  The  county  court  may  enact  the 
order  with  or  without  change  or  may  refer 
it  back  to  the  commission  for  further  con- 
sideration. In  case  a written  protest  against 
the  proposed  zoning  of  any  land  lying  within 
one  and  one -half  miles  of  the  limits  of  any 
municipality  having  a zoning  ordinance  is 
received  from  the  city  council  or  board  of 
trustees  thereof,  the  county  court  shall  not 
enact  the  proposed  zoning  of  such  land  except 
by  a record  vote  and  after  a statement  of  the 
reasons  for  such  action  shall  be  spread  upon 
its  minutes*  In  the  preparation  of  its  report 
and  proposed  zoning  order  the  commission  may 
incur  such  expenditures  as  shall  be  authorized 
by  the  county  court. 

”64.140*  Amendment  of  regul at ions--pro tests. 
--The  regulations  imposed  and  the  districts 
created  under  authority  of  sections  64*010  to 
64.160  may  be  amended  from  time  to  time  by  the 
county  court  by  order  after  the  order  establish 
ing  the  same  has  gone  into  effect,  but  no  such 
amendment  shall  be  made  without  a hearing  be- 
fore the  county  planning  commission}  or  if 
there  be  no  county  planning  commission,  such 
hearing  shall  be  held  by  the  county  zoning  com- 
mission* Such  hearing  shall  be  held  in  any  one 
place  In  the  county  designated  by  the  planning 
or  zoning  commission  regardless  of  the  location 
of  the  land  affected  by  such  amendment  or  amend 
raents.  Public  notice  of  such  hearing  shall  be 
given  by  at  least  one  publication  in  one  news- 
paper published  in  said  county  at  least  fifteen 
days  before  the  date  of  said  hearing.  In  case 
of  witten  protest  against  any  proposed  amend- 
ment, signed  and  acknowledged  by  the  owners  of 
twenty  per  cent  of  the  frontage  within  one 
thousand  feet  to  the  right  or  left  of  the 
frontage  proposed  to  be  changed,  or  by  the 
owners  of  twenty  per  cent  of  the  frontage  di- 
rectly opposite,  or  directly  in  the  rear  of 
the  frontage  proposed  to  be  altered,  or  in 
cases  where  the  land  affected  lies  within 
one  and  one-half  miles  of  the  limits  of 
municipality,  by  the  city  council  or  zoning 
board  of  any  such  municipality,  filed  with 
the  county  clerk,  such  amendment  may  not  be 
passed  except  by  the  favorable  vote  of  all 
members  of  the  county  court.” 


Honorable  Hilary  A»  Bush 


At  first  blush  the  latter  two  sections  are  somewhat  am- 
biguous as  to  the  requirement  relative  to  the  number  of  public 
hearings  to  be  held  in  amending  or  changing  regulations  and 
zoning  orders.  Section  64,110,  supra,  provides  for  original 
determination  as  to  regulations,  restrictions  and  boundaries 
of  districts  and  further  provides  where  such  districts  are 
created  hearings  shall  be  held  in  each  township  to  be  effected 
by  the  order  of  the  county  planning  commission  or  county  zoning 
commission  as  the  case  may  be.  While  said  provision  further 
provides  that  from  time  to  time  said  regulations,  restrictions 
and  boundaries  may  be  amended;,  supplemented  or  changed  within 
unincorporated  territory,  we  believe  that  It  primarily  deals 
with  the  original  creation  of  such  districts  and  setting  up 
the  organization.  To  the  contrary.  Section  64*140  deals 
specifically  with  amendment  and  the  procedure  to  be  followed 
in  adopting  such  amendments.  It  only  requires  one  public  hearing. 

In  construing  conflicting  statutes  relating  to  the  same 
subject  matter,  the  rule  is  that  they  must  be  construed  so 
as  to  give  effect  to  both,  if  possible.  State  ex  rel,  R. 

Newton  McDowell,  Inc,,  v.  Smith,  67  S,W,  2d  50*  334  Mo,  653} 

Re:  Free  v.  Board  of  Trustees  of  Firemen's  Retirement  System 
of  City  of  St.  Louis,  257  3.W.  2d  685,  363  Mo.  1131}  Fleming 
v.  Moore  Bros,  Realty  Company,  251  S,W,  2d  8.  Another  well- 
established  rule  of  statutory  construction  which  unquestionably 
is  applicable  in  construing  the  foregoing  statutes  is  that 
where  one  statute  applies  specifically  to  a particular  subject, 
clearly  Including  a matter  in  question,  and  another,  general 
and  such  that,  if  standing  alone,,  would  include  the  same  matter, 
the  former  must  be  taken  as  an  exception,  if  not  the  repeal 
of  the  latter;  and  especially  is  this  true  where  the  special 
statute  was  enacted  subsequent  thereto,  Gilkeson  v,  Missouri 
Pacific  Railway  Company,  121  S.W.  138,  222  Mo.  173}  Bauer  v, 
Rutter,  256  S.W.  2d  294,  l.e.  296. 

Applying  the  forego iftg  rules  of  construction,  since  Sec- 
tions 64,110  and  64*140  do  relate  to  the  same  subject  matter 
the  former  dealing  principally  with  the  original  creation  of 
said  district  and  the  latter  specifically  relating  to  amend- 
ments to  regulations  imposed  and  districts  created  under  said 
chapter,  we  believe  that  the  provisions  of  the  3a  tter  section 
apply  to  any  amendments  to  such  regulations  and  zoning  order. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  any 
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amendment  or  change  of  regulation  or  zoning  order  in  a county 
of  the  first  class  may  not  become  effective  until  one  hearing 
has  been  held  In  the  place  designated  in  the  county  by  the 
planning  or  zoning  commission  as  the  case  may  be  and  as  pro- 
vided in  Section  64»l40,  Revised  Statutes  of  Missouri,  1949* 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Aubrey  R,  Hammett,  Jr. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


ARH:  vlw 


COUNTY  COLLECTORS  * PEES:  ( 
TAXATION : ) 

RAILROAD  TAXATION:  ( 

) 
( 
) 
( 
) 
( 
) 
( 


FILED 


Taxes  on  bridge,  express  and  public 
utility  companies  are  to  be  included 
under  the  provision  of  Section  52.260 
RSMo  19^4-9 > for  the  purpose  of  determin- 
ing collectors’  commissions.  Railroad 
taxes  are  not  to  be  included.  Col£ 
lectors'  may  not  retain  commission  for 
collection  of  railroad  taxes  if  the 
maximum  compensation  allowed  them  under 
Section  52.270  RSMo  194-9  is  exceeded  by 
their  addition. 


January  li£,  1954- 


Hon#  Ray  J,  Campbell 
Collector  of  Revenue 
Pemiscot  County 
Carut hers villa,  Missouri 

Dear  Mr,  Campbell t 

You  havS  made  the  following  opinion  request  of  this  offioe: 

"Since  the  totals  of  railroad  and  utility  taxes  are 
not  Included  in  arriving  at  the  percentage  rate 
of  commissions  which  the  collector  is  allowed  to 
retain  under  the  provisions  of  Sections  52.260 
and  52,270,  RSMo,  194-9 # and  the  fee  for  collecting 
said  taxes  Is  prescribed  by  a separate  section, 

151<HoQ,  RSMo  194-9#  should  not  the  county  collector 
be  allowed  to  retain  the  1 % therein  allowed  in 
addition  to  the  total  amount  prescribed  bv  Sections 
52.260  and  52.270." 

Ihe^  first  premise  of  this  question  is  posed  by  the  use  of  the  word 
if  in  th.0  question  asked*  Th.ls  matter  has  i>e©n  given  serious 
consideration  by  this  office,  * 

The  question  as  to  whether  railroad  taxes  are  to  be  taken  into  con- 
sideration under  the  provisions  of  Seotion  52.260  RSMo  194-9  has 
again  been  reconsidered  and  reviewed  by  this  office.  Our  opinion 
is  in  agreement  with  the  conclusion  reached  In  the  two  opinions 
which  we  have  previously  adopted  by  letter  to  Honorable  Haskell 
Holman,  May  13,  1953#  in  regard  this  subject. 

The  first  of  those  opinions  was  the  opinion  of  J.  E.  Taylor,  then 
Assistant  Attorney  Qeneral,  to  Lewis  A.  Duval,  dated  August  21, 
1935.  The  conclusion  of  that  opinion  was  as  follows: 


Hon.  Ray  J,  Campbell 

"It  Is  the  opinion  of  this  department  that 
corporation  franchise  tax  and  the  railroad 
tax  assessed  under  the  provisions  of  Article 
XIII,  Chapter  59,  R.  S.  Mo.  1929,  should  not 
be  included  in  the  amount  of  taxes  assessed 
and  levied  for  the  purpose  of  determining  the 
collector’s  commission  under  the  provisions  of 
Section  9935,  Laws  of  Mo,  1933,  page 

The  reason  for  the  conclusion  in  the  Duval  opinion  was  that  since 
collector’s  commission  Is  fixed  by  law  as  now  found  in  Seotion 
151.280,  it  was  evident  that  the  legislature  did  not  intend  that 
the  amount  of  taxes  assessed  and  levied  against  a r ailroad  should 
be  Included  In  the  amount  of  taxes  assessed  and  levied  for  the 
purpose  of  determining  the  collector’s  commission. 

The  second  opinion  of  the  two  opinions  ref erred  t o in  the  letter 
mentioned  above  was  an  opinion  to  A.  A,  Willard,  Collector  of  Revenue 
of  Dallas  County,  dated  June  7,  1937.  The  conclusion  of  that 
opinion  was  that  under  Section  993b,  Laws  of  Missouri  1933,  page 
only  taxes  that  are  to  be  collected  by  the  collector  are  to 
be  included  in  the  classification  which  determines  the  percent  the 
collector  is  to  receive.  It  was  further  concluded  that  the  county 
collector  was  required  to  collect  special  road  district  taxes 
and  those  taxes  were  to  be  included  in  the  classification  to 
determine  the  collector’s  percent.  This  opinion  made  no  reference 
to  railroad  taxes  as  such.  It  did,  however,  refer  to  and  Include 
a copy  of  the  above  opinion  to  Lewis  A,  Duval,  August  21,  1935. 

A subsequent  opinion  was  given  by  J,  E,  Taylor  to  R,  W,  Starling, 

May  lij.,  1936,  in  which  the  conclusion  in  regard  to  "locally 
assessed  utilities"  is  as  follows: 

"It  is,  therefore.?,  the  opinion  of  this  Depart- 
ment that  the  taxes  locally  assessed  against 
electric  power  and  light  companies  are  to  be 
included  in  the  total  amount  of  taxes  locally 
assessed  and  levied  for  the  purpose  of 
determining  the  commission  which  the  county 
collector  receives  for  collecting  said 
revenue ." 

After  quoting  from  State  v.  Gehner,  286  S*  W,  117,d;n.  119,  in 
regard  to  the  "distributable  property"  and  "nondiscributable 
property"  it  is  said  on  page  6 of  that  opinion: 


O'  ' ' 
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”In  view  of  the  above,  and  the  practice  followed 
in  this  State  by  the  State  Tax  Commission  for 
many  years,  there  can  be  no  doubt  that  the 
distributable  property  owned  by  telegraph,  tele- 
phone, electric  power  and  light  companies, 
electric  transmission  lines,  are  to  be  assessed 
by  the  State  Tax  Commission  and  that  the  remainder 
or  nondistributable  property  is  locally  assessed. 

It  was  so  held  in  the  case  of  State  v.  Baker, 

,293  S.W,  399* 

’’This  Department,  in  an  opinion  given  to  Lewis  A, 

Duval,  Prosecuting  Attorney  Macon  County,  Missouri, 
under  date  of  August  21,  1935,  held  that  the  amount  of 
taxes  assessed  and  levied  against  a railroad  should 
not  be  included  in  the  amount  of  taxes  assessed  and 
levied  for  the  purpose  of  determining  the  collector ’s 
commission  under  Section  9935,  supra.  The  reason  for 
so  holding,  however,  was  that  Section  10044,  Revised 
Statutes  Missouri  1929,  provides  a special  commission 
for  the  collector  in  collecting  the  railroad  taxes* 

While  taxes  on  property  of telegraph,  telephone  and 
electric c power  and  light  companies  are  assessed  and 
collected  in  the  same  manner  as  taxes  on  railroad  property, 
there  is  no  special  statute  allowing  the  county  collector 
a special  commission  for  the  Collection  of  these  taxes*” 

We  believe  that  this  opinion  gave  service  to  the  long  established 
method  of  computation  of  the  compensation  of  county  collectors  and 
since  the  Railroad  statute.  Section  151*280  was  first  enacted  in 
its  present  form  in  1879(1'  and  the  method  of  the  computation  of 
the  collector’s  maximum  commission  in  1877'^'  there  is  additional 
reason  given  in  the  adoption  of  the  reasoning  of  those  two  opinions* 
The  basic  principle  seeming  to  be  that  the  amount  of  the  railroad 
commissions  are  fixed  and  established  at  one  percent  {!%)  and  the 
percentages  in  the  collector’s  compensation  law  vary  from  ten  percent 
(10^)  in  Subdivision  1 of  Section  52*260  to  one-half  of  one  percent 
is  the  maximum  classification  under  Subdivision  14* 

It  should  be  here  considered  that  the  courts  would  be  reluctant  to 
overturn  a long  e stablished  principle  of  the  auditors  of  this  State 
requiring  the  accountability  of  commissions  on  railroad  taxes, 
under  the  rule  in  State  ex  rel,  Barrett  v.  First  National  Bank  of 
St,  Louis,  Missouri,  249  S.  W*  619,  297  Mo**  397»‘  l.!  o."  410  as  follows: 


(1)  Laws  1879,  Page  95.  (2)  Laws  1877,  Page  253-254 
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“In  addition,  it  Is  a well  established 
rule  of  construction  that  a long-continued 
interpretation  of  a statute  by  public 
officers  charged  with  the  execution,  while  not 
controlling  upon  the  courts,  is  entitled  to 
special  consideration,  * * ■»  *•  # *-  «•  # «• 

j 

It  can  only  be  concluded  from  the  foregoing  that  the  compensation 
of  collectors  for  their  services  in  collecting  the  revenue  is 
provided  for  by  Sections  £2,260  and  £2,270  RSMo  1949,  Section 
52*270  establishes  the  maximum  amounts  the  Legislature  intended  for 
them  to  bo  paid, 

i • ■ : 

The  utility  taxes  are  also  included  in  the  question  raised  by  your 
opinion  request.  The  inclusion  of  those  taxes  should  be  considered 
here*  In  the  above  mentioned  opinion  to  R»  W.  Starling,  it  was  said 
that  taxes  locally  assessed  against  an  electric  power  and  light 
company  were  to  be  included  In  the  matter  of  taxes  locally  assessed 
for  the  purpose  of  determining  the  collectors*  commissions.  This 
followed  the  reasoning  of  the  Duvall  opinion  that  there  was  a 
separate  section  of  the  law  providing  for  the  amount  of  the  col- 
lectors* commission  for  collecting  the  railroad  taxes.  The  words 
“utility  taxes”  are  used  to  designate  bridge,  express  and  public  utility 
oompany  taxes  as  provided  now  In  Chapter  l£3  RSMo.  1949,  Those  words 
are  so  used  for  the  purpose  of  this  opinion.  The  Duvall  opinion  in 
regard  to  electric  power  and  light  companies  (utilities),  states  that 
there  is  no  special  statute;1  allowing  the  county  collector  a special 
commission  for  the  collection  of  those  taxes* 

That  opinion  concludes  that  locally  assessed  taxes  on  the  electric 
power  and  light  companies  are  to  b e included  in  the  total  amount  of 
taxes  locally  assessed  and  (levied  for  the  purpose  of  determining 
the  commissions  which  the  count y collector  receives  for  collecting 
theirevenue,  If  the  so-called  locally  assessed  utility  taxes  are 
so  construed  then  in  what  characteristic  will  the  utility  taxes 
assessed  by  the  S^ate  Tax  Commission  fall?  If  utility  company  taxes 
not  locally  assessed  are  ndt  to  be  Inoluded  with  railroad  taxes  is 
there  a commission  otherwise  provided  for*  for  their  collection? 

We  do  not  believe  that  they  can  be  classified  as  railroad  taxes* 
andthe  commission  for  collection  paid  under  Seotion  151*280*  RSMo 
194-9,  as  Subsection  2 of  Section  l£3 *030  RSMo  1949*  provides  in 
regard  to  the  method  of  collection  as  follows: 

"2,  And  taxes  levied  thereon  shall  be  levied 
and  collected  In  the  manner  as  is  now  or  may 
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hereafter  be  provided  by  law  for  the  taxation 
of  railroad  property  in  this  state,  and  county 
courts,  county  boards  of  equalization  and  the 
state  tax  commission  have  or  may  hereafter  be 
empowered  with,  in  assessing,  equalizing  and 
adjusting  the  taxes  on  railroad  property 
is-  -55-  * ■3:-  J/r  a •»:-  is-  , " 


That  the  method  of  collection,  The  above  section  cannot  be  said 
to  include  the  collectors r commission  for  collecting  utility  taxes 
in  our  opinion, 


Local  taxes  and  taxes  locally  assessed  have  been  discussed  in  many 
court  opinions  on  this  subject  of  taxation,  The  use  of  the  word 
local  undoubtedly  arises  from  the  inclusion  of  Subsectloh  1 into 
each  succeeding  subsection  of  Section  £2,260,  supra,  and  particularly 
the  words  "local  taxes”  in  the  following  quote: 


”(1)  In  each  county  in  this  state  wherein 
the  whole  state,  county*  bridge*  road  school 
and  all  other  local,  taxes,  including  merchants* 
and  dramshop  licenses,  assessed  and  levied  for 
any  one  year  amount  to  five  thousand  dollars 
or  less*  a commission  of  ten  per  cent  on  the 
amount  collected j” 

(Underscoring  ours) 

It  is  believed  that  it  would  be  giving  the  word  "local"  a double 
meaning  to  interpret  It  as  applying  to  and  modifying  the  following 
phrase:  "assessed  and  levied  for  any  one  year."  The  true  meaning 
should  be,  we  feel,  either  taxes  In  the  county  or  taxes  of  the 
county..  The  word  local  merely  is  restricting  t he  meaning  definitely 
to  County  taxes.  This  would  e xclude.  Franchise  Tax,  Sales  Tax, 

Income  Tax  and  other  State  tax,  but  would  apply  to  a tax  computed 
on  a State  levy  and  allocated  to  the  various  counties.  To  say  that 
the  word  local  modifies  the  word  taxes  in  the  first  phrase  and  the 
wprds  "assessed  and  levied"  the  second  phrase  removed  in  the  above 
paragraph  is  a somewhat  forced  interpretation. 

If  the  utility  tax  is  not  merged  with  the  railroad  tax  then  it  must 
be  accounted  for.  it  must  be  accounted  for  in  some  wise  to  provide  for 
a fee  for.  Its  collection.  It  is  surely  conceded  that  the  Legislature 
intended  for  the  collector  to  be  paid  something  for  collecting  the 
utility  taxes.  The  conclusion  must  therefore  be  reached  that  the 
collectors*  should  include  the  utility  taxes  in  the  calculation  of 
the  collectors'  commissions  under  Section  £2,260  RSMo  19^4-9  to  arrive 
at  the  percentage  rate  of  collection. 
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Since  the  opinion  of  this  office  must  then  be  that  Railroad  taxes 
are  not  to  be  included  in  arriving  at  the  percentage  rate  which 
the  collector  is  allowed ,to  retain,  and  that  "utility”  taxes  are 
Included  then  the  question  remains  as  to  whether  or  not  the  col- 
lector Is  allowed  to  retain  the  one  percent  (1$)  allowed  by 
Section  llj.1,280  RSMo  1949,  in  addition  to  the  total  or  maximum 
provided  by  Section  £2.270, 

It  is  a well  established  principle  in  this  State  that  the  payment 
of  a public  officer  If or  services  must  be  definitely  provided  for 
by  law.  In  the  matter  of  Nodaway  County  v,  Kidder,  129  S,W*  (2d) 
857#  l*c?  860,  thisirule  was  affirmatively  reiterated  as  follows: 

"(8)  It  Is  well  established  that  a public 
officer  claiming  Compensation  for  official 
duties  performed  must  point  out  the  statute 
authorizing  such  payment.  State  ex  rel, 

Buder  v,  Hackmann,  30£  Mo,  342,  26£  S.W,  532,  £34; 

State  ex  rel,  Linn  County  v.  Adams,  172  Mo,  1,  7, 

72  S,W.  6££j  Williams  v,  Chariton  County,  8£  Mo, 

64£,"  j 

The  statutes  in  regard  to  the  compensation  of  county  collectors 
are  Sections  £2,260  and  £2,270  RSMo  1949*  We  here  quote  from 

Section  £2,260  in  pertinent  portions  as  follows: 

{ 

"The  collector,  except  in  counties  where 
the  collector  is  by  law  paid  a salary  in 
lieu  of  fees  and  other  compensation,  shall 
receive  as  full  compensation  for  his  services, 
in  contesting  the  revenue,  except  back  taxes, 
the  following  commissions  and  no  more: 

"(1)  In  each  county  in  this  state  wherein 
the  whole  state,  county,  bridge,  road,  school 
and  all  other  local,  taxes,  including  merchants* 
and  dramshop  licenses,,  assessed  and  levied  for' 
any  one  year  amount  to  five  thousand  dollars 
or  less,  a commission  of  Iten  per  cent  on  the 
amount  collected}" 

and  it  is  further  set  out  in  Subdivision  14  as  follows: 

" # All  fees,  commissions  or  other 

compensations  heretofore  charged,  received 
or  allowed  by  or  to  any  such  collector,  as 
compensation  for  his  services,  whether 
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under  or  by  virtue  of  state  law  or  not,  are 
hereby  abolished}  and  such  collector  and  all 
his  deputies  and  employees  are  hereby  forbidden 
under  penalty  of  forfeiture  of  office,  to  oolleot, 
charge  or  r eceive,  directly  or  indirectly,  any 
fees  or  commissions  in  the  nature  of  compensation, 
or  other  compensation  other  than  those  allowed  and 
authorized  by  this  section  (11106),” 

xt  will  b e noted  that  this  last  quotation  is  contained  in  the 
subdivision  relating  to  counties  in  which  ”all  such  taxes  and 
licenses  levied  for  any  one  year  exceed  Two-Million  Dollars,” 

However,  the  last  words  of  the  quotation  are  “authorized  by  this 
section”  which  words  would  seem  to  imply  a limitation  to  the 
section  and  add  an  additional  impetus  to  the  phrase  in  the  opening 
statement  “the  following  commissions  and  no  more," 

Section  151.280,  RSMo  19^4-9#  the  Railroad  Commission  section 
previously  mentioned  as  contained  in  the  Laws  of  1879  is  as  follows : 

”151.280,  Pees  allowed  county  collector,— 

The  county  collector  shall  be  allowed  for 
collecting  the  railroad  taxes,  payable  out 
of  the  same,  one  percent  on  all  sums  paid 
without  seizure  of  personal  property;  «• 

The  above  laws  have  been  interpreted  since  their  enactment  by  the  ' 
courts  of  this  State.  A thorough  search  has  failed  to  find,  however, 
any  court  decision  in  regard  to  the  question  as  to  whether  com- 
missions on  railroad  taxes  are  to  be  allowed  to  a collector  in 
addition  to  the  amount  allowed  to  him  under  the  provisions  of 
Sections  52.260  and  52.270  mentioned  supra. 

In  the  matter  of  State  ex  rel.  Hawkins  169  Mo.  615  the  Supreme 
Court  considered  the  initial  phrase  which  allowed  the  collector  as 
full  compensation  for  his  services,  certain  commissions.  This  was 
in  regard  to  the  question  as  to  whether  or  not  the  collectors  would 
be  allowed  to  retain  additional  commission  upon  "back  taxes”.  In 
the  last  paragraphs  at  1.  c.  621  the  court  said  as  follows: 

"We  think  the  circuit  court  correctly  ruled 
that  the  commissions  allowed  by  section  9260, 

Revised  Statutes  1899,  should  be  full  com- 
pensation for  collecting  all  taxes,  except 
back  taxes,  and  as  to  the  latter  they  should 
receive  the  extra  fees  which  their  extra 
labors  and  duties  imposed  upon  them. 

"The  judgment  is  affirmed.  All  concur." 

It  is  believed  that  the  words  used  in  Section  52.260  RSMo  19^-9  are 
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definite  and  certain.  That  the  last  quotation  of  Subdivision  llj. 
of  Section  £2,260,  supra,  "other  than  those  allowed  and  authorized 
by  this  section"  applies  to  Section  £2,260  in  its  entirety. 

It  is  also  to  be  considered  that  if  the  Legislature  had  Intended 
for  the  collectors  of  revenue  to  retain  commissions  on  railroad 
taxes  in  addition  to  the  maximum  allowed  by  Section  £2,270,  it  would 
have  provided  as  was  done  in  Seotion  £2»2£0  RSMo  19^9  as  follows? 

" ■5:-  *■  Said  compensation  shall  be  exclusive 

of  and  unaccountable  in  the  maximum  commissions 
now  provided  in  seotions  £2,260  to  £2,280," 


CONCLUSION 


it  is  therefore  the  opinion  of  this  office  that  public  utility 
company  taxes  are  to  be  included  in  the  total  amount  of  taxes 
assessed  and  levied  for  the  purpose  of  determining  the  commission 
which  the  county  collector  receives  for  collecting  the  revenue 
under  the  provisions  of  Section  £2.260  RSMo  l9ij-9. 

It  is  further  the  opinion  of  this  office  that  railroad  taxes  are 
not  included  in  the  amount  of  taxes  assessed  and  levied  for  the 
purpose  of  determining  the  collectors*  commissions  under  Section 
£2.260,  supra. 

It  Is  further  the  opinion  of  this  office  that  county  collectors 
v may  not  retain  commissions  collected  under  the  provisions  of 
Section  l£l,280,  RSMo  19^9*  in  addition  to  the  maximum  amount  gs 
allowed  them  for  their  compensation  by  Section  £6.270,  RSMo  1914-9. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  my 
Assistant,  James  W,  Paris. 

Yours  very  truly 


JOHN  M.  DALTON 
ATTORNEY  GENERAL 
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1.  The  $750.00  Increase  in  annual  compensation  for 
recorders  of  deeds  of  third  class  counties  where- 
in the  office  of  recorder  of  deeds  and  circuit 
clerk  are  separate,  provided  by  Senate  Bill  No.  )\? , 
67th  General  Assembly,  shall  be  prorated  for  the 
year  1953*  2.  Such  recorders  of  third  class 

counties  are  not  entitled  to  the  fee  provided  by  Section  59*4-90,  for 
recordation  of  discharges  of  veterans  after  the  effective  date  of  said 
bill.  3.  The  basic  fee  fdr  issuance  and  recordation  of  marriage  licenses 
is  *1.00.  The  recorder  is  entitled  to  25p/  for  each  affidavit  that  is 
reasonably  necessary  in  determining  the  age  of  the  applicants  if  there 
be  reasonable  doubt  that  such  applicants,  or  either  of  them,  are  under 
the  legal  age  for  marriage.  Further,  that  if  one  or  both  of  the  appli- 
cants are  of  an  age  that  requires  the  consent  of  a parent  or  guardian, 
the  recorder  is  entitled  to  5 0 $ for  his  certificate  and  seal  that  such 
consent  has  been  given,  k.  Punctuation  marks,  dollar  signs  and  numerals 
are  not  to  be  considered  ’words”  in  computing  recorders’  fees  under  Sec- 
tion 59»310>  V.A.M.S.  5*  The  recorder  of  deeds  is  not  authorized  to 
satisfy  of  record  a chattel  mortgage  merely  upon  the  presentation  by  the 
mortgagor  of  the  original  note  marked  paid.  Such  satisfaction  of  record 
shall  be  in  accordance  with  Section  I(JL|.3 • i|-9 0 » 

January  20,  1954 

Honorable  Cletis  J.  Capps 
Recorder  of  Deeds 
Stoddard  County 
Bloomfield,  Missouri 

Dear  Sir: 

By  letter  of  November  21,  1953*  you  requested  an  official 
opinion  answering  five  questions  you  raised  concerning  the  compen- 
sation and  duties  of  recorders  of  deeds  in  third  class  counties, 
wherein  the  office  of  recorder  of  deeds  and  circuit  clerk  are 
separate. 

All  statutory  citations  are  Revised  Statutes  of  Missouri, 

1949,  unless  otherwise  noted. 

Since  four  of  the  five  questions  you  raise  deal  with  com- 
pensation of  recorders,  it  may  be  well  to  here  quote  certain 
basic  principles  regarding  the  compensation  of  public  officials. 

The  Supreme  Court  of  Missouri  In  Nodaway  County  vs.  Kidder, 

344  Mo.  795,  129  S.W.  (2d)  857,  l.e.  860,  made  this  observa- 
tion concerning  compensation  to  public  officials: 

"The  general  rule  is  that  the  rendition  of 
services  by  a public  officer  is  deemed  to 
be  gratuitous,  unless  a compensation  there- 
for is  provided  by  statute.  If  the  statute 
provides  compensation  in  a particular  mode 
or  manner,  then  the  officer  is  confined  to 
that  manner  and  Is  entitled  to  no  other  or 
further  compensation  or  to  any  different 
mode  of  securing  same.  Such  statutes,  too 
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must  be  strictly  construed  as  against 
the  officer.  •»  * *" 

The  Kansas  City  Court  of  Appeals  in  Holman  vs.  City  of  Macon, 

155  Mo.  App.  398,  l.c.  402,  403,  137  S.W.  16,  stated  those 
principles  in  the  following  manners 

* * A recognized  rule  of  statutory  con- 
struction is  that  a public  officer  cannot 
demand  any  compensation  for  his  services 
not  specifically  allowed  by  statute  and 
that  statutes  fixing  such  compensation 
must  be  strictly  construed.  (State  ex  rel. 
v.  Patterson,  1>2  Mo.  App,  264,  132  S.W, 

II83).  * « 

Thus  in  answering  each  of  your  questions  concerning  compensation 
we  must  first  determine  if  there  is  statutory  provision  for  com- 
pensation} and  if  there  be  a doubtful  statute,  that  statute  must 
be  strictly  construed,  and  compensation  denied  unless  clearly 
set  forth  in  such  statute. 

Keeping  the  above  in  mind  we  come  now  to  your  question 
No.  1 which  reads  as  follows: 

"Under  Senate  Bill  #42,  67th  General  Assembly, 

3rd  Class  County  Recorder's  were  granted  a 
$750,00  yearly  raise.  Can  this  whole  amount 
be  retained  for  the  year  1953 • * * 

Said  Senate  Bill  No,  42  now  appearing  as  Section  £9.250  and 
59.365,  V.A  .M.S.,  1953,  Cumulative  Annual  Pocket  Part  reads 
as  follows: 

"59.250.  Pees,  class  three  counties— accounts 
and  annual  report— amount  retained— disposi- 
tion of  balance 

"l.  The  recorder  of  deeds  in  counties  of  the 
third  class,  wherein  there  is  a separate  cir- 
cuit clerk  and  recorder,  shall  keep  a full, 
true  and  faithful  account  of  all  fees  of  every 
kind  received.  He  shall  make  a report  thereof 
each  year  to  the  county  court. 

"2,  All  other  fees  over  and  above  the  sum  of 
four  thousand  seven  hundred  fifty  dollars  for 
each  year  of  his  official  term,  seven  hundred 
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fifty  dollars  of  which  shall  be  compensation 
for  the  performance  of  duties  imposed  by  sec- 
tion 59.3&5  and  four  thousand  dollars  for 
other  duties  imposed  by  law,  shall  be  paid 
into  the  county  treasury  after  paying  out  of 
such  fees  and  emoluments  such  amounts  for 
deputies  and  assistants  in  his  office  as  the 
county  court  may  deem  necessary.  Ab  amended 
Laws  1953*  P»  _#  S.B,  No.  ij.2,  Sec.  1.” 

"59  #36!?.  Recorder  to  furnish  list  of  land 
transfers  to  assessor 

"The  recorder  of  deeds  of  each  county  of 
the  third  class  wherein  there  is  a separate 
circuit  clerk  and  recorder  shall  furnish 
the  county  assessor  of  his  county,  or  the 
township  assessors  in  counties  with  town- 
ship organization,  on  or  before  the  fif- 
teenth day  of  each  month  a true  and  com- 
plete list  of  ail  real  estate  transfers 
completed  in  such  county  or  townships,  in 
counties  with  township  organization,  during 
the  preceding  month.  The  list  so  furnished 
shall  contain  the  following  information 
relating  to  each  such  transfer* 

(1)  The  names  of  the  grantor  and  grantee} 

(2)  The  consideration  paid; 

(3)  A brief  description  of  the  real 
estate  transferred}  and 

(4)  The  book  and  page  number  where 
each  deed  is  recorded.  Laws 

1953,  S»B.  No.  42, 

Sec.Ki  (597555). 

Effective  90  days  after  May  31* 

1953 1 date  of  adjournment  of 
Legislature.” 

These  two  sections  became  effective  ninety  days  after  adjourn- 
ment of  the  Missouri  Legislature  from  May  31,  1953.  The  effec- 
tive date  is  thus,  August  29,  1953*  These  two  sections  pre- 
scribe an  additional  duty  for  the  recorder  of  deeds,  and  provide 
compensation  of  #750.00  annually  for  the  performance  of  this 
new  duty. 


* 
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The  Constitution  of  Missouri,  19145,  by  Article  VII, 
Section  13,  prohibits  an  outright  increase  of  compensation 
of  county  officers  during  their  current  term  of  office,  as 
follows! 

"Sec,  13*  limitation  on  increase  of  com- 
pensation and  extension  of  terms  of  office. 

—The  compensation  of  state,  county  and 
municipal  officers  shall  hot  be  Increased 
during  the  term  of  office j nor  shall  the 
term  of  any  officer  be  extended," 

Therefore,  the  only  theory  upon  which  current  recorders  are 
entitled  to  the  tfpO.OQ  annual  increase  of  salary  is  on  the 
basis  that  it  is  compensation  for  the  added  duty.  The  Legis- 
lature contemplated  t75>0*00  as  compensation  for  an  entire 
year  of  performance  of  the  duty  prescribed  by  Section  59*365. 
Since  that  additional  duty  will  be  performed  only  for  the 
portion  of  1953 1 after  the  effective  date  of  the  bill,  the 
Increase  in  salary  must  be  prerated. 

Your  question  No.  2 reads  as  follows: 

"Can  separate  Recorders  in  Class 
Counties  still  collect  the  fees  to  which 
they  are  entitled  under  Section  59*490, 
or  was  this  repealed  by  the  passage  of 
Senate  Bill  #42  referred  to  above." 

Section  59*490  reads  as  follows: 

"List  of  veterans,  class  three  counties— 
copies  of  discharge— fees.— In  all  counties 
of  the  third  class  wherein  the  offices  of 
the  circuit  clerk  and  recorder  of  deeds  are 
separate,  the  recorder  of  deeds  shall.  In 
addition  to  the  duties  imposed  upon  him  by 
law,  and  by  virtue  of  this  chapter,  have 
the  additional  responsibility  to  prepare 
and  keep  a separate  alphabetical  list  of 
the  names  of  all  residents  of  the  county 
who  have  been  discharged  from  the  armed 
forces  of  the  United  States,  which  list 
shall  show  such  veteran's  name,  post  office 
address,  and  the  branch  of  service  from 
which  he  was  discharged,  the  date  of  his 
discharge  and  the  date  of  the  recording  of 
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same,  together  with  the  book  and  page 
wherein  such  discharge  Is  so  recorded, 
which  list  shall  be  maintained  by  the 
recorder  for  public  inspection  and  shall 
be  up  to  date  at  all  times j and  in  addition 
thereto,  said  recorders  in  the  said  counties 
shall  have  the  additional  responsibility  of 
furnishing  to  all  persons  who  have  so  re* 
ported  their  discharge  from  the  armed  forces 
of  the  United  States  one  certified  copy 
of  such  discharge  upon  request  of  such 
veteran,  or  if  such  veteran  shall  have  de- 
ceased since  the  recording  thereof,  then 
by  his  heir,  executor  or  administrator. 

POr  each  name  which  the  recorder  shall  append 
to  the  aforesaid  alphabetical  list,  and  for 
each  certified  copy  of  such  discharge  as  he 
shall  furnish,  the  said  recorder  shall  re- 
ceive the  sum  of  fifty  cents,  to  be  paid 
out  of  the  county  treasury,  which  fees 
shall  not  be  deemed  to  be  accountable  fees 
in  determining  the  maximum  amount  whleh 
the  recorder  may  retain  as  set  forth  in 
section  £9.250;  provided,  however,  that 
no  such  recorder  shall  be  paid  for  the 
listing  of  any  nonresident  of  the  county, 
nor  for  the  listing  of  any  such  discharge 
which  has  previously  been  so  listed  in  any 
county,  nor  for  any  additional  verified  copy 
after  the  first.  A veteran  shall  be  deemed 
a resident  of  the  county  for  the  purposes  of 
this  section  if  he  shall  have  resided  in  the 
county  prior  to  his  induction  into  the  armed 
forces*  and  shall  have  returned  there  upon 
his  discharge,  or  if  he  shall  have  resided 
in  the  county  for  more  than  ninety  days  next 
prior  to  the  recording  of  such  discharge  with 
the  intention  of  making  the  eounty  his 
domicile." 

Section  £9.250,  RSMo  1949,  which  was  repealed  by  Senate  Bill 
No.  42  specifically  exempted  from  its  provisions  those  fees 
listed  in  Section  59.490.  However,  Senate  Bill  No.  4 2 does 
not  so  exempt  those  fees  received  for  recording  discharges 
of  veterans.  On  the  contrary.  Senate  Bill  No.  42  says: 

"All  other  fees  over  and  above  the  sum  of  14,7^0.00  for 
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each  year,"  If  we  are  to  follow  the  mandate  of  the  cases 
cited  at  the  beginning  of  this  opinion,  and  strictly  construe 
Senate  Bill  Ho,  42,  we  must  conclude  that  said  bill  in  repeal- 
ing a section  which  specifically  exempted  from  Its  provisions 
those  fees  received  for  recording  veterans'  discharges,  but  in 
Itself  making  no  mention  thereof,  leaves  no  choice  but  to  de- 
clare that  it  was  the  intention  of  the  Legislature  to  limit 
the  annual  compensation  of  recorders  of  this  particular  class 
and  type  of  county  to  an  annual  compensation  of  #4,750.00, 

Thus  the  recorder  is  not  entitled  to  receive  from  the  county 
treasurer  the  sum  of  for  each  recorded  discharge. 

Your  question  No,  3 reads  as  follows: 

"What  1b  the  total  fee,  that  is  allowable 
for  the  issuance  of  marriage  licenses." 

The  recorder  is  entitled  to  a fee  of  #1,00  for  recording 
a marriage  license.  This  Is  authorized  by  Section 
which  reads  as  follows: 

"The  recorder  shall  record  all  marriage 
licenses  issued  In  a well-bound  book  kept 
for  that  purpose,  with  the  return  thereon, 
for  which  he  shall  receive  a fee  of  one 
dollar,  to  be  paid  for  by  the  person  ob- 
taining the  same." 

Section  45>l%080  prescribes  the  form  of  the  marriage  license 
as  follows : 

"l.  The  recorders  of  the  several  counties 
of  this  state,  and  the  recorder  of  the  city 
of  St.  Louis,  shall  when  applied  to  by  any 
person  legally  entitled  to  a marriage  license, 
issue  the  same  which  may  be  in  the  following 
form: 

"State  of  Missouri,  ) 

) ss. 

County  of  , ) 

This  license  authorizes  any  judge,  magis- 
trate, licensed  or  ordained  preacher  of  the 
gospel,  or  other  person  authorized  under  the 
laws  of  this  state,  to  solemnize  marriage 
between  A B of  • , county  of  _____  and 

state  of  , who  is  the  age  of 
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twenty-one  years,  and  C D of  » in 

the  county  of  , state ' ot  , 

who  is  • ■ 'the'  age  of  eighteen  years. 

”2.  If  the  man  is  under  twenty-one  or  the 
woman  under  eighteen,  add  the  following  i 

The  father  or  mother  or  guardian,  as 
the  case  may  be,  of  the  said  A B or  CD 
(A  B or  G D,  as  the  case  may  require), 
has  given  his  or  her  assent  to  the  said 
marriage# 

Witness  my  hand  as  recorder,  with  , 
the  seal  of  office  hereto  affixed,  at  ray 
office.  In  , the  day  of 

T“TT  

. recorder.” 

The  above  section  requires  the  certificate  of  the  recorder 
and  the  seal  of  his  office  upon  the  marriage  license  if 
either,  or  both  of  the  parties  to  the  marriage  are  under 
the  ages  therein  specified.  Section  £9.310#  V.A.M.-S.  reads 
in  part  as  follows  * 

"Recorders  shall  be  allowed  fees  for  their 
services  as  follows:  # * # 

"For  every  certificate  and  seal  ....  .£0 

«•  -If  iV  »t 


Section  l4.5i.O9p  prohibits  issuance  of  a marriage  license 
by  a recorder  to  persons  under  certain  designated  ages.  A duty 
is  thus  imposed  upon  the  recorder  to  use  reasonable  care  and 
diligence  in  ascertaining  the  ages  of  the  parties  to  the  marriage 
license.  There  is  no  statutory  provision  for  the  method  by 
which  the  ages  of  doubtful  persons  may  be  ascertained.  However, 
it  is  reasonable  that  the  recorder  may  require  affidavits  from 
the  parties  as  to  their  correct  age,  when  there  may  be  reason#- 
able  doubt  as  to  whether  the  parties  are  of  sufficient  age  to 
contract  marriage. 

Seotion  £9.150  authorizes  the  administration  of  oaths 
by  recorders  as  follows: 
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"Hereafter  whenever,  under  any  law  of  this 
state  relating  to  the  duties  of  the  recorder 
of  deeds  in  any  county  of  this  state,  it  be- 
comes necessary  for  any  person  to  be  sworn 
to  any  statement,  affidavit  or  other  papers 
of  any  kind,  the  recorder  of  deeds  shall  be 
authorized  to  administer  an  oath  to  any 
person  in  matters  relating  to  the  duties  of 
his  office,  with  like  effect  as  clerks  of 
courts  of  record j provided,  he  use  his  seal 
of  office  to  the  jurat,  as  clerks  of  courts 
of  record  do.  He  shall  receive  the  same 
compensation  allowed  by  law  for  like  service 
as  clerks  of  courts  are  now  allowed." 

Since  no  specific  fee  is  authorized  for  reecr  ders  we  must  look 
to  the  fees  allowed  to  clerks  of  courts  of  record  for  administer- 
ing an  oath  to  an  affidavit*  By  Section  ij.83.540,  clerks  of  cir- 
cuit courts  and  courts  of  common  pleas,  ^are  allowed  25^  for 
oaths  and  certificates  to  affidavit,  subjection  reading  in 
part  as  follows: 

"The  clerks  of  the  several  circuit  courts 
of  this  state,  and  of  the  courts  of  common 
pleas,*  shall  receive  in  all  civil  pro- 
ceedings the  following  feea  for  their 
services : 

ifr  ■55'  •$£ 

"For  oath  and  certificate  to  affidavit  .25 

In  recapitulation  then  it  is  concluded  that  recorders 
are  entitled  only  to  a fee  of  one  dollar  for  recordation  of  a 
marriage  license,  unless  there  is  reasonable  doubt  that  one 
or  both  of  the  parties  to  the  marriage  are  not  of  sufficient 
age.  The  recorder  may  then  take  such  affidavits  as  are  reason- 
ably necessary  to  ascertain  the  correct  ages  of  those  persons 
whose  age  is  in  doubt,  and  for  each  affidavit  he  may  charge 
a fee  of  25^.  If  one  or  both  of  the  parties  are  of  such 
tender  age  as  to  require  the  consent  of  their  parent  or  guardian 
the  recorder  is  required  to  make  a certificate  that  such  consent 
has  been  given  and  affix  his  seal  thereto.  For  such  certificate 
and  seal  the  recorder  is  entitled  to  a fee  of  50^. 

Question  No.  4 reads  as  follows: 
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"Recorders  are  allowed  20  cents  per  hundred 
words  for  recording.  What  constitutes  a 
word.  (Are  punctuation  marks,  dollar  signs, 
numerals,  etc.  words.)" 

This  matter  has  been  decided  by  two  previous  opinions 
of  this  office.  Those  two  opinions,  whioh  are  enclosed 
are:  Hon.  W.  E,  Preeland,  Jefferson  Gity,  Missouri,  under 
date  of  June  3,  1937#  Hon,  Duffy  J,  Hudnall,  Clerk  of  the 
Circuit  Court,  Scotland  County,  Memphis,  Missouri,  under 
date  of  May  11,  193$, 

i , ' ’ . 

Your  question  No,  $ reads  as  follows! 

"What  is  the  legal  procedure  in  releasing 
chattel  mortgages.  (The  reason  for  this 
question  is  that  one  of  the  small  loan 
companies,  who  use  a continuing  type  of 
ohattel  insist  that  such  chattel  cannot 
be  released  by  the  presentation  of  the 
original  note  marked  paid,  but  that  the 
original  ohattel  must  be  produced)." 

Section  l|43-?Jf90  prescribes  the  methods  by  which  chattel 
mortgages  and  deeds  of  trust  may  be  satisfied  as  of  record. 

"l.  Such  recorder  shall  enter  in  a book, 
to  be  provided  by  him  for  such  purpose,  the 
names  of  all  the  parties  to  such  instrument, 
arranging  the  names  of  such  mortgagors  or 
grantors  alphabetically,  and  shall  note 
thereon  the  time  of  filing  such  instrument 
or  copy,  for  which  said  recorder  shall 
receive  a fee  of  twenty  cents.  Said  fee 
shall  also  include  and  cover  all  costs  for 
discharging  said  mortgage  or  deed  of  trust 
according  to  the  methods  herein  provided. 

"2.  Such  mortgage  or  deed  of  trust,  when 
satisfied,  shall  be  discharged  by  any  of 
the  following  methods: 

"(1)  By  the  mortgagee,  cestui  que  trust, 
his  agent  or  assigns,  on  the  margin  of  such 
index,  which  shall  be  attested  by  the 
recorder; 

"(2)  Upon  the  presentation  by  the  mort- 
gagor or  grantor  of  the  original  mortgage 
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or  deed  of  trust,  and  upon  such  mort- 
gagor or  grantor  making  affidavit  before 
such  recorder  that  the  instrument  presented 
by  him  is  the  original  of  the  copy  on  file, 
and  that  such  mortgage  or  deed  of  trust  has 
been  fully  paid  and  satisfied} 

”(3)  Upon  presentation  or  receipt  of  an 
order  in  writing,  signed  by  the  mortagee 
or  cestui  que  trust  thereof,  attested  by 
a magistrate,  or  any  notary  public,  stating 
that  such  instrument  has,  been  paid  and 
satisfied. 

"3,  When  any  of  these  provisions  have  been 
complied  with,  it  shall  be  the  duty  of  the 
recorder  to  enter  in  a column  for  that  pur- 
pose the  word  ‘satisfied,’  giving  date. 

When  a chattel  mortgage  shall  be  satisfied 
as  above  provided,  the  recorder  may  deliver 
said  mortgage  to  the  holder  of  the  note 
secured  thereby,  or,  if  the  holder  of  said 
note  refuse  to  receive  the  same  the  recorder 
may  destroy  said  mortgage}  provided,  that  the 
recorder  may  deliver  to  the  parties  entitled 
thereto,  or  destroy  all  such  mortgages  now 
remaining  on  file  in  his  office  and  which 
have  been  entered  satisfied  on  the  chattel 
mortgage  register."  (Emphasis  theirs) 

A careful  examination  of  the  above  does  not  disclose  the 
provision  whereby  the  recorder  may  satisfy  of  record  a chattel 
mortgage  upon  the  sole  basis  of  presentation  by  the  mortgagor 
of  an  original  note  marked  paid. 


CONCLUSION 


It  is  therefore,  the  opinion  of  this  office  that: 

1.  The  1750*0°  increase  In  annual  compensation  for 
recorders  of  deeds  of  third  class  counties  wherein  the  office 
of  recorder  of  deeds  and  circuit  clerk  are  separate,  provided 
by  Senate  Bill  No.  lj.2,  67th  General  Assembly,  shall  be  prorated 
for  the  year  1953* 

2.  Such  recorders  of  third  class  counties  are  not  en- 
titled to  the  fee  provided  by  Section  5>9*490,  for  recordation 
of  discharges  of  veterans  after  the  effective  date  of  said  bill 
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3.  The  basic  fee  for  issuance  and  recordation  of  marriage 
licenses  is  #1.00.  The  recorder  is  entitled  to  2^  for  each 
affidavit  that  is  reasonably  necessary  in  determining  the  age 
of  the  applicants  if  there  be  reasonable  doubt  that  such 
applicants,  or  either  of  them,  are  under  the  legal  age  for 
marriage.  . Further,  that  if  one  or  both  of  the  applicants  are 
of  an  age  that  requires  the  consent  of  a parent  or  guardian, 
the  recorder  is  entitled  to  for  his  certificate  and  seal 
that  such  consent  has  been  given, 

4.  Punctuation  marks,  dollar  signs  and  numerals  are  not 
to  be  considered  "words”  in  computing  recorders’  fees  under 
Section  59.310,  V.A.M.S. 

5.  The  recorder  of  deeds  is  not  authorized  to  satisfy 
of  record  a chattel  mortgage  merely  upon  the  presentation 
by  the  mortgagor  of  the  original  note  marked  paid.  Such 
satisfaction  of  record  shall  be  in  accordance  with  Section 
443*490. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Paul  McGhee. 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


PMcG: vlw 
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COUNTY  OFFICERS: 
OUSTER: 


May  12,  195k 


Honor able  John  F.  Carmody 
Prosecuting  Attorney 
Randolph  County 
Courthouse 
Moberly,  Missouri 

Dear  Sir* 

Your  recent  rogues t for  an  official  opinion  reads  as  follows* 

"The  County  Court  of  Randolph  County,  Missouri 
has  directed  me  to  request  an  official  opinion 
from  your  office  whether  absence  from  the  of* 
fice  of  the  County  Treasurer,  in  a County  of 
this  class*  for  periods  of  more  than  short 
intervals  by  the  incumbent  is  permitted? 

"When  I use  the  tern  short  intervals,  X con- 
template periods  of  less  than  8 hours." 

In  a telephone  conversation  which  we  had  with  you  soon  after 
receiving  your  above  letter,  you  Informed  us  that  your  county 
treasurer  did  not  have  a clerk  or  deputy,  that  the  treasurer  her- 
self was  the  only  person  in  the  office,  and  that  when  the  treas- 
urer was  not  personally  in  the  office  that  the  office  was  closed* 

The  duties  of  a county  officer  in  respect  to  the  duties  of 
his  office,  from  the  standpoint  of  personally  performing  those 
duties,  is  set  forth  in  Section  106.220  RSMo  19^9,  which  reads* 

"Any  person  elected  or  appointed  to  any  county, 
city,  town  or  township  office  in  this  state,  ex- 
cept such  officers  as  may  be  subject  to  removal 
by  impeachment,  who  shall  fail  personally  to  de- 
vote his  time  to  the  performance  of  the  duties 
of  such  office,  or  who  shall  be  guilty  of  any 
willful  or  fraudulent  violation  or  neglect  of 
any  official  duty,  or  who  shall  knowingly  or  will- 
fully fail  or  refuse  to  do  or  perform  any  offi- 
cial act  of  duty  which  by  law  it  is  his  duty  to 
do  or  perform  with  respect  to  the  execution  or 
enforcement  of  the  criminal  laws  of  the  state,. 


The  amount  of  time  which  a county  officer  must 
personally  devote  to  the  duties  of  his  office 
in  order  not  to  be  subject  to  ouster  from  his 
office  is  a matter  which  must  be  determined 
upon  the  basis  of  the  particular  facts  and  cir- 
cumstances in  eaeh  case. 
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shall  thereby  forfeit  his  office,  and  may  be 
removed  therefrom  In  the  manner  provided  in 
sections  106*230  to  106*290*" 

Section  54*100  RSMo  1949 » reads s 

"The  county  treasurer  shall  keep  his  office  at 
the  county  seat  of  the  county  for  which  he  was 
elected,  and  shall  attend  the  same  during  the 
usual  business  hours*  The  county  court  shall 
provide  said  county  treasurer  with  suitable  rooms, 
and  a secure  vault  in  the  courthouse  or  other  build- 
ing occupied  by  other  county  officers,  and  the  county 
treasurer  shall  keep  his  office  and  records  in  such 
rooms  and  vault  provided  by  the  county  court*  He 
shall  receive  all  moneys  payable  into  the  county  treas- 
ury, and  disburse  the  same  on  warrants  drawn  by  order 
of  the  county  court." 

The  most  recent  construction  by  the  appellate  courts  of  Sec- 
tion 106*220,  supra,  and  Section  54*10°#  supra,  was  in  the  case  of 
State  ex  Inf.  Taylor  vs.  Cumptnn,  240  S>W.  (2d)  677,  which  case  was 
decided  by  the  Missouri  Supreme  Court  in  1951*  In  it  the  Attorney 
General  of  Missouri  filed  ah  action  in  quo  warranto  against  the  county 
treasurer  and  ex  officio  collector  of  Bates  County,  to  remove  that 
official  from  office  on  the  ground  that  he  had 

"#  # # failed  to  attend  to  the  duties  of  said  of- 
fice during  the  usual  business  hours  for  the  trans- 
action of  business  therein  and  failed  personally  to 
devote  his  time  to  the  performance  of  the  duties  of 
such  office  of  County  Treasurer  and  Ex  Officio  Col- 
lector and  did  and  does  willfully  neglect  and  re- 
fuse to  perform  the  official  acts  and  duties  which 
by  law  it  was  his  duty  to  do  and  perform.  # # # # 
that  on  or  about  the  14th  day  of  March,  1949,  re- 
spondent entered  into  a Contract  of  employment  with 
what  is  known  to  relator  as  Skelly  Oil  Company,#  # # 
so  that  on  and  after  April  1,  1949  the  performance 
of  his  duties  thereunder  occupied  and  consumed  sub- 
stantially the  entire  working  time  of  respondent, 
including  the  usual  business  hours  aforesaid,#  * . " 

At  l.c.  879  of  its  opinion,  the  court  further  stated* 

"#  # * The  execution  of  a contract  with  Skelly  Oil 
Company  was  admitted,  but  respondent  denied  that 
his  duties  under  said  contract  occupied  his  entire 
working  time.  Respondent  further  denied  that  he 
had  ’failed*  neglected  or  refused  to  attend  his 
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said  office  or  to  attend  to  the  duties  thereof  or 
to  personally  devote  his  time  to  the  performance  of 
the  duties  thereof*1  Be  alleged  that  ‘all  of  the 
duties  of  the  Comity  Treasurer  and  Sx  Officio  Col- 
lector of  Bates  County*  Missouri  have  been  and  are 
now  being  performed  by  him  personally  or  under  his 
Immediate  supervision  and  direction*  * 

"In  reply  to  particular  allegations  in  the  answer, 
relator  admitted  that  ‘respondent  is  personally 
present  in  charge  of  said  office  all  day  long  on 
Saturday  ©f  each  week1 j and  ‘that  respondent  fre- 
quently works  in  said  office  of  County  Treasurer 
before  office  hours*  after  office  hours  and  on 
Sundays  and  holidays* •” 

There  was  further  testimony,  which  was  not  contradicted, 
that  this  officer  at  all  times  employed  a deputy  who  kept  the  of- 
fice open  during  usual  business  hours,  and  who  promptly  and  ef- 
ficiently discharged  all  the  duties  of  the  office*  Just  how  much 
of  his  time  the  officer  actually  spent  in  the  office  was  a mat- 
ter of  some  dispute  and  doubt* 

In  its  opinion  denying  ouster,  the  court  said,  in  part,  at 
l.c.  88$  t 

"Relator  insists  that  a finding  that  respondent 
has  forfeited  his  office  should  be  made,  and  that 
an  order  of  ouster  be  entered.  We  do  not  think 
the  words  of  Sec*  54,100,  that  ’the  county  treas- 
urer ©hall  keep  his  office  at  the  county  seat  of 
the  county  for  which  he  was  elected,  and  shall 
attend  the  same  during  the  usual  business  hours , * 
and  the  words  of  Sec.  106,220  ’who  shall  fail  per- 
sonally to  devote  his  time  to  the  performance  of 
the  duties  of  such  office’  should  be  construed  to 
require  the  actual  continuous  physical  presence 
of  the  respondent  in  his  office  during  the  usual 
business  hours  or  to  require  respondent  to  devote 
Bis  entire  time  personally  during  such  hours  to  the 
actual  physical  performance  of  the  duties  of  the  of- 
fice on  peril  of  forfeiture  of  his  office.  The  sec- 
tions have  not  been  so  oons trued  and  we  think  they 
should  not  be  so  construed.  The  authorities,  however, 
are  very  limited* 

"In  the  case  of  Fairly  v.  Western  Union  Telegraph  Co., 
73  Miss.  6,  18  So*  79o,  797  1$  was  held  that  a consti- 
tutional provision  that  no  person  shall  hold  an  office 
of  profit  ’without  personally  devoting  his  time  to  the 
performance  of  the  duties  thereof ’ must  be  given  a rea- 
sonable constructions  The  court  said:  'if  the  public 
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duties  of  an  office  require  all  the  time  of  a pub* 
lib  servant,  then  the  whole  time  must  be  given.  If 
all  the  time  of  the  officer  be  not  required  for  the 
complete  and  faithful  execution  of  his  trust,  then 
he  shall  give  such  time  load  devote  such  service  as 
shall  suffice  for  the  full  and  faithful  discharge 
of  the  duties  of  his  office**  In  commenting  upon 
the  above  case  the  court,  in  Miller  v.  W&lley,  122 
Miss.  521,  81}.  So*  M>7*  said!  **  # * The  decision 
does  not  hold  that  the  entire  time  of  the  superintend- 
ent was  to  be  devoted  to  the  public  office,  but  holds 
that  only  such  time  as  the  duties  of  the  office  required 
for  a proper  performance  must  be  devoted  to  the  duties 
of  the  office*  This  necessarily  presents  a latitude 
for  differences  and  debate  as  to  what  time  is  required 
as  a matter  of  fact**  In  the  case  of  Sbate  v*  Hinahaw, 
197  Iowa  1265,  198  H.W*  63!}.,  637#  Ini  an  action  to  re- 
quire the  State  Fish  and  Game  Warden  to  account  for 
certain  funds,  the  court  said*  *There  is  no  conten- 
tion here  that  appellee  neglected  qny  of  his  official 
duties  whatever,  nor  is  there  any  claim  that  he  mis- 
appropriate any  of  the  property  of  the  state.  A public 
officer  is  not  required  to  give  every  Instant  of  his 
time  to  the  public  service  in  such  a sense  that  he  can- 
not, if  wholly  consistent  with  public  duties,  perform 
any  other  service  or  earn  money  from  any  other  source* 

His  first  and  paramount  duty  is  to  perform  all  of  the 
requirements  of  his  office,  but  he  is  not  barred  be- 
cause he  holds  public  office  from  investing  his  funds  in 
a legitimate  business  enterprise,  nor  prohibited  from 
receiving  profits  from  an  independent  business  in  which 
ha  may  have  an  interest.” 

From  the  above,  it  seems  to  us  to  be  clear  that  it  would  be 
impossible  for  this  department,  or  for  any  court,  to  lay  down  a |lat 
rule  on  this  matter,  and,  for  example,  to  say  that  a coirnty  officer 
could,  with  impunity,  be  absent  from  his  office  for  one  hour  and 
forty  minutes  each  day  for  four  days  in  each  week,  but  that  if  he 
were  absent  for  one  hour  and  forty-one  minutes  each  day,  four  days 
In  each  week,  he  would  be  subject  to  ouster  under  Section  106,220, 
supra. 

In  other  x*ords,  each  particular  case  mis;t  be  decided  upon  the 
basis  of  its  particular  state  of  facts  and  circumstances.  From  the 
Oumpton  case  it  would  appear  that  a county  officer  does  not  have  to 
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spend  all  of  the  business  day  in  his  office,  but  how  much  time 
he  must  spend  there  in  order  to  be  within  the  statute  is,  as  we 
said,  a matter  for  determination  in  each  case* 


CONCLUSION 

It  is  the  opinion  of  this  deportment  that  the  amount  of  time 
which  a county  officer  must  personally  devote  to  the  duties  of  his 
office  in  order  not  to  be  subject  to  ouster  from  his  office  is  a 
matter  which  must  be  determined  upon  the  basis  of  the  particular 
facts  and  circumstances  in  each  case. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Hugh  P.  Williamson. 


Very  truly  yours, 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


’PUBLIC  RECORDS:  State  Service  Officer  entitled  -to  such 

VETERANS:  public  records  ha  he. needs  in  connec- 

STATE  SERVICE  OFFICER:  tion  with  his  official  duties  without 

charge.  Copies  of  such  records  may  be 
requested  by  Assistant  State  Service 
Officer, 


FI  LED  I 

May  2k,  1951). 


Honorable  Roy  L,  Carver 
State  Service  Officer 
P.O,  Drawer  147 
Jefferson  City,  Missouri 


Dear  Mr,  Carver* 

W©  render  herewith  our  opinion,  based  upon 
your  request  of  April  28,  1954#  which  request 
reads  as  follows* 

“I  a®  requesting  an  opinion  on  the 
procurement  of  Ilooumente  by  this 
Department  when  such  documents  are 
needed  to  complete  Claims  through 
the  Veterans  Administration  or  other 
governmental  agencies,  Such  docu- 
ments as  requested  by  this  Department 
are  necessary  as  proof  to  the  agency 
concerned.  Most  of  our  documents  are 
received  from  the  Recorder  of  Deads*. 
Circuit  Clerks  and  Probate  Courts  of 
the  different  counties  and  many  are 
received  from  the  Bureau  of  Vital 
Statistics  of  the  State  of  Missouri, 
and  all  of  these  documents  are  furnish- 
ed without  cost  when  requested  by  this 
Department  to  complete  a claim  for  a 
veteran.  The  authorisation  that  we 
have  for  this  is  found  in  the  Missouri 
Revised  Statutes  1949#  Volume  1,  Chapter 
4-2*  Section  42,050*  'Service  Officer 
shall  have  access  to  all  the  pertinent 
records  of  state  of  Missouri,  etc.' 

■il-  ^ ■ir  ^ -sf  -it-  -55.  a «. 

"Also,  an  opinion  on  the  request  of 
such  documents  - should  they  be  over 
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the  signature  of  the  State  Service  Officer 
or, can  he  authorize  the  Assistant  State 
Service  Officers  to  request  such  documents?” 

The  first  question  here,  1st  How  many  certified 
or  authenticated  copies  of  public  records  should  the 
official  custodian  of  such  records  furnish  to  the-Sbate 
Service  Officer  without  charge?  r t 

The  answer  to  this  question  depends  upon  a con- 
struction of  Chapter  42*  RSMo  1949*  and  particularly 
Section  42.050*  RSMo  1949*  which  section  reads  as  fol- 
lows * 

”The  state  service  officer  shall  have  ac- 
cess to  all  the  pertinent  records  of  the 
state  of  Missouri*  its  officers  and  de- 
partments* and  all  subdivisions  of  the 
state*  as  may  be  of  assistance  in  accomplish-, 
ing  the  purposes  of  this  chapter*  and  upon 
the  written  request  of  the  state  service  of- 
ficer* the  person  or  persons  in  charge  of 
such  record  or  records  shall  furnish  to 
said  state  service  officer*  authenticated 
or  certified  Copies  of  such  record  or  records 
as  may  be  designated  by  said  state  service 
officer*  without  charge,” 

You  will  notice  that  said  section  does  not*  nor 
does  any  other  provision  in  the  chapter*  limit  the  number 
of  certified  or  authenticated  copies  which  are  required 
to  be  furnished  to  the  state  service  officer  without 
charge.  We  believe  that  the  number  of  authenticated  or 
certified  copies  of  a given  record  Is  within  the  discre- 
tion of  the  state  service  officer.  Only  he  can  deter- 
mine how  many  such  copies  are  required  to  accomplish 
the  purposes  of  the  chapter.  We  believe,  therefore, 
that  no  person  in  charge  of  public  records*  coming  with- 
in the  terms  of  Section  42*050*  supra*  may  limit  the 
number  of  certified  or  authenticated  copies  of  such 
records  which  he  will  furnish  to  the  state  service  of- 
ficer without  charge. 

Your  next  question  is*  whether  the  request  for 
or  designation  of  such  records,*  copies  of  which  are  re- 
quired* must  be  made  by  the  state  service  officer  per- 
sonally* or  whether  assistant  state  service  officers 
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can  make  the  request? 

The  appointment  of  assistant  state  service  of- 
ficers is  authorized  by  Section  !}2,06G,  RSMo  19^9, 

The  designation  of  and  request  for  certified  copies 
of  public  records  being  a ministerial  act,  and  not 
judicial  or  quasi- judicial,  the  state  service  officer 
may  authorize  his  assistants  to  make  such  designation 
and  request.  Having  so  been  authorized,  the  request 
and  designation  by  an  assistant  state  service  officer 
is  as  effective  as  if  made  by  the  state  service  officer 
himself.  The  rule  relating  to  delegation  by  an  officer 
of  authority  to  perform  a ministerial  act  is  thus  Btated 
in  it-3  Am,  Jur,,  Public  Of  fleers*  Section  l|60i 

•»  # And  while  ministerial  acts  may  be 
delegated  by  an  officer  or  board  to  ’as- 
sistants’ whose  employment  is  authorized, 
they  do  not  have  the  status  of  deputies 
to  whom  quasi- judicial  functions  may  be 
delegated, 


CONCLUSION 


1)  Under  the  provisions  of  Section  l\2,0$0,  RSMo 
191+9*  a person  in  charge  of  public  records  is  required 
to  furnish  to  the  state  service  officer,  without  charge, 
as  many  authenticated  or  certified  copies  of  a desig- 
nated record  as  the  state  service  officer,  in  his  dis- 
cretion, may  designate  and  request, 

2)  An  assistant  state  service  officer,  duly  auth- 
orized by  the  state  service  officer  to  designate  and  re- 
quest authenticated  or  certified  copies  of  public  records, 
may  designate  and  request  such  copies,  and  such  designa- 
tion and  request  need  not  be  made  by  the  state  service 
officer  personally. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr,  Don  Kennedy, 

Yours  very  truly. 


WDK: irk 


JOHN  M.  DALTON 
Attorney  General 


ASSESSMENT  OF' PERSONAL 
PROPERTY  IN  TOWNSHIP  . 
ORGANIZATION  COUNTIES: 


In  township  organization  counties  personal 
property  should  be  assessed  and  taxed  in 
the  township  where  the  owner  resides,  even 
though  the  property  is  physically  located 
in  another  township;  if  the  property  is 
partnership  property  it  should  be  assessed 
against  the  partnership  at  the  place 
where  located. 

July  28,  1954 


Honorable  John  R*  Caalavka 
frosecutlng  Attorney 
Dado  Gounty 
Greenfield,  Missouri 

Dear  Sir* 

Your  recant  request  for  an  official  Opinion  reads  as  fol- 
lows * 

"The  Honorable  County  Court  of  Dade  County, 

Missouri,  has  asked  you  to  write  this  office 
relative  to  the  Assessing  and  payment  of  per- 
sonal property  taxes  in  Dad©  County,  Missouri. 

The  problem  is  as  follows: 

’'A  certain  individual  owns  certain  personal 
property  in  North  township,  Dade  Gounty,  Mis- 
souri. He  lives  in  Center  Township , Dade 
County,  Missouri,  and  has  refused  to  allow  this 
personal  property  to  be  assessed  in  Center  Town- 
ship, alleging  that  the  situs  of  the  property 
is  in  North  Township  mid  they  should  be  assess- 
ed in  North  Township  and  paid  to  that  township 
eollaptofu  instead  of  in  the  township  where  he 
actually  resides.  This  man  also  states  that 
this  personal  property  is  owned  by  him  and  ano- 
ther man  in  partnership,  but  his  alleged  partner 
was  until  the  1st  day  of  June,  1954#  living  in 
the  State  of  New  Mexico  and  prior  to  that  time 
had  resided  in  Center  Township  also.  Bade  County 
is  under  township  organization. 


'’This  office  would  appreciate  your  opinion  as  to 
where  the  property  should  bo  assessed,  where  the 

taxes  should  be  paid,  and  the  proper  division  of 
the  taxes. 


"Also  assuming  for  the  sake  of  argument  that  the  prop- 
erty is  partnership  property  and  that  one  of  the  part- 
ners did  reside  in  North  Township  and  the  other  part- 
ner in  Center  Township,  should  there  be  a division  of 
the  partnership  property  so  that  a part  of  the  taxes 
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would  be  payable  in  North  Township  and  the 
balance  in  G enter  Township?” 

On  March  10,  1950,  this  department  rendered  an  opinion  ( a 
copy  of  which  is  enclosed)  to  Honorable  W.  V.  Mayse,  Prosecuting 
Attorney  of  Harrison  County*  in  which  we  held  that  personal  prop- 
erty, in  a county  under  township  organization,  should  be  assessed 
in  the  township  in  which  the  owner  of  such  property  resides,  even 
though  the  property  itself  be  located  in  another  township*  Thus, 
if  a man  lives  in  Center  Township  in  Dade  County  and  his  personal 
property  is  located  in  North  Township  in  Dade  County,  the  property 
Should  be  assessed  in  Center  Township, and  the  tax  on  it  should  be 
paid  there, 

ifou  state  that  the  man  living  in  Center  Township  claims  that 
the  personal  property  located  in  North  Township  is  partnership  prop- 
erty, and  that  the  other  partner  lives  outside  the  state  of  Missouri 
You  inquire  regarding  the  assessment  of  this  property  in  the  above 
situation.  As  we  stated  above, we  believe  the  law  to  be  that  person- 
al property  is  to  be  taxed  at  the  domicile  of  the  owner  in  the  sltua 
tion  first  stated  by  you.  However,  we  believe  the  law  to  be  differ- 
ent in  a situation  where  the  personal  property  is  partnership  prop- 
erty, in  which  situation  it  appears  that  the  property  is  to  be  taxed 
against  the  partnership  in  the  place  where  it  is  located.  In  this 
regard  we  direct  attention  to  the  case  of  School  District  b,  Bow- 
man, 178  Mo.  65i4-.  The  court  there  stated,  at  l,c.  657-658  of  its 
opinions 


”This  is  an  action  by  the  School  District  of 
Plattsburg,  Clinton  county,  a body  politic 
under  article  2 of  chapter  151|-,  Revised  Stat- 
utes 1899,  against  the  defendant  Bowman,  on  his 
bond  as  assessor  of  taxes  for  Clinton  county, 
and  against  the  other  defendants  as  the  sureties 
on  his  bond,  to  collect,  as  damages,  certain  taxes 
for  the  year  1900,  which  it  is  alleged  were  lost 
to  the  plaintiff,  by  the  act  of  the  assessor  in 
assessing  certain  tangible  personal  property, 
consisting  principally  of  cattle,  which  was  ownbd 
by  several  different  partnerships,  to  the  part- 
nerships and  in  the  school  districts  in  the  county 
in  which  the  partnerships  respectively  did  busi- 
ness, and  in  which  the  cattle  actually  were  when 
assessed,  instead  of  assessing  to  each  of  the 
partners  his  proportionate  interest  in  the  part- 
nership property,  in  the  school  districts  in  which 
each  of  said  partners  resided,# 
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MA11  of  the  property  has  been  assessed  to  the 
respective  partnerships#  The  only  question  is, 
which  school  district  is  entitled  to  the  tax; 
that  in  which  the  partnership  does  business  and 
in  which  the  property  Is  actually  located,  or 
that  in  which  the  partners  reside;  and  if  the 
partners  reside  in  different  school  districts, 
whether  the  proportionate  interest  of  each 
partner  in  the  partnership  property  should  be 
assessed  to  each  partner  In  the  school  district 
In  which  each  resides? 

,”The  circuit  court  entered  judgment  for  the  de- 
fendants and  the  plaintiff  appealed.” 

In  affirming  the  holding  of  the  trial  court,  the  Missouri 
Supreme  Court  said  in  part,  at  l#c#  660-661  of  its  opinion: 

”The  proposition  as  to  the  assessment  of  part- 
nership property  is  one  of  first  impression  in 
this  court.  The  plaintiff  contends  that  sec- 
tion 9121,  Revised  Statutes  1899#  requires  part- 
nership property  to  be  assessed  against  the  mem- 
bers in  proportion  to  their  Interest  in  the  firm, 
and  in  the  county  or  counties  in  which  such  mem**, 
bers  reside;#  That  section  provides:  * All  personal 
property,  of  whatsoever  nature  and  character,  sit- 
uate in  a county  other  than  the  one  in  which  the 
owner  resides,  shall  be  assessed  in  the  county 
where  the  owner  resides;.  • • • and  the  owner,  in 
listing,  shall  specifically  state  in  what  county. 
State  or  Territory  It  is  situate  or  held. ' 

”This  section  undoubtedly  changes  the  general 
and  original  rule,  above  pointed  out,  that  tan- 
gible personal  property  is  assessable  and  tax- 
able where  it  is  actually  located,  and  makes  it 
assessable  where  the  owner  resides.  The  courts 
have  nothing  to  do  with  the  wisdom  of  this  change 
in  the  rule#  The  Legislature  had  power  to  so  pre- 
scribe, and  the  courts  must  enforce  the  law, 

”But  this  section  does  not  attempt  to  change  the 
other  rule  of  law,  that  the  firm,  and  not  its  mem- 
bers, is  considered  the  owher  of  the  property,  for 
the  purposes  of  taxation.  In  fact  the  Legislature 
of  this  State  does  not  appear  to  have  ever  consider 
ed  the  question  of  the  assessment  and  taxation  of 
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partnership  property,  and  the  statute  being 
silent,  the  general  rules  of  law  must  be  en- 
forced. 

"The  firm  must,  therefore,  be  regarded  as  the 
owner  of  tangible  personal  property,  for  the 
purposes  of  taxation.  The  firm  being  the  owner, 
it  follows,  even  under  section  9121,  Revised  Stat- 
utes 1899,  that  the  property  must  be  assessed  to 
the  firm  where  it  resides.  But  it  is  said  that  a 
firm  can  have  no  domicile.  This  is  true  except 
for  the  purpose  of  taxation,  and  for  such  purposes, 
its  place  of  business  is  its  domicile* 

"It  seems  reasonably  clear,  however,  that  the  Legis- 
lature did  not  have  in  mind  partnership  property 
when  it  enacted  section  9121,  and  that  that  section 
is  properly  referable  only  to  property  owned  by  an 
individual.  And  this  being  true,  the  statute  must 
be  deemed  to  be  silent  as  to  the  assessment  and 
taxation  of  partnership  property)  and,  therefore, 
the  general  rules  of  law  pointed  out  mUBt  be  held 
to  obtain." 

We  are  aware  that  in  the  above  case  the  county  unit  involved 
is  a school  district,  and  that  in  the  instant  case  it  is  a township 
in  a township  organization  comity.  We  believe,  however,  that  the 
legal  principles  which  we  have  stated  above  would  be  equally  appli- 
cable in  either  situation. 

In  the  Kentucky  case  of  Walter  G.  Hougland  and  Sons  v.  McCracken 
County  Board  of  Supervisors,  206  S.W. (2d)  961,  the  court  at  l.c. 

9S>3»  stated* 

"Section  132.220,  sub.l,  KRS,  provides  that 
taxable  property  shall  be  listed  by  the  owner 
in  the  'county  where  it  is  located.'  Since  the 
property  of  appellants  does  not  remain  physi- 
cally in  the  state,  it  would  ordinarily  be  tax- 
able where  the  owner  was  domiciled.  Appellants 
argue  that  the  same  rule  with  respect  to  individ- 
uals should  apply  to  partnerships,  and  that  the 
'home'  of  the  partnerships  is  where  the  partners 
intended  and  intend  that  It  shall  be.  It  is, 
of  course,  the  general  rule  that  in  the  case  of 
an  individual,  where  a legal  domicile  is  estab- 
lished, It  continues  at  that  place  until  an  In- 
tention to  abandon  It  Is  shown.  Helm's  Trustee 
v.  Commonwealth,  135  Ky,  392,  122  S.W.  196. 
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"It  is  generally  recognized,  however,  that  the 
taxable  situs  of  a partnership’s  personal  prop- 
erty is  at  the  place  where  it  conducts  its  busi- 
ness* As  stated  in  Gooley  on  Taxation,  (2d)  Sec* 
14-73#  page  1060 1 

"’Partnership  property  is  taxable  as  an  entity 
at  the  domicile  of  the  firm  rather  than  at  the 
residence  of  the  several  owners}  and  the  domi- 
cile of  a partnership,  for  the  purpose  of  taxa- 
tion# is  at  its  place  of  business.1 

"The  same  rdle  is  thus  expressed  in  51  Am.  Jur. , 
Taxation,  Section  I4.861 

"’the  interest  of  a partner  in  a partnership 
may  be  regarded  as  separate  from  his  person  for 
the  purposes  of  taxation,  and  as  a general  rule, 
in  the  absence  of  a controlling  statute  to  the 
contrary,  it  seems  that  such  interest  is  regard- 
ed as  having  its  situs  at  the  place  where  the 
business  of  the  partnership  is  carried  on*  * 

"It  has  been  decided  in  this  state  that  partner- 
ship property  should  be  assessed  as  a whole 
against  the  partnership  at  the  place  where  it 
conducts  its  business  rather  than  at  the  places 
where  the  partners  reside.  City  of  Louisville 
v*  Tatum,  Krabry  & €0.,  Ill  Ky.  747#  64  S.W.  836. 

"More  recently  this  principle  was  recognized  in 
Commonwealth  v.  Madden’s  Ex’r,  265  Ky,  684#  97 
S.W.  2d.  561,  107  A.L.R.  1379#  where  we  held 
that  the  assets  of  a partnership  ’localized’ 
in  New  York  were  not  taxable  in  Kentucky  where 
one  of  the  partners  resided." 

We  would  also  direct  attention  to  Section  110,  page  221,  of 
Vol.  84#  C.J.S.,  which  reads: 

"It  is  perfectly  competent  for  the  state  to 
lay  a tax  on  personal  property  found  within 
its  borders,  notwithstanding  the  owner,  a 
nonresident,  is  also  liable  to  taxation  on 
the  same  property  in  the  state  of  his  domi- 
cile, and  the  fact  that  the  property  may  have 
escaped  taxation  in  the  foreign  state  of  domi- 
cile has  no  bearing  on  its  taxability  in  the 
state  of  the  forum." 
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In  view  of  the  above,  we  believe  that  in  the  situation  stated 
by  you,  to-wit,  personal  property  located  in  North  Township  of 
Dade  County,  owned  in  partnership  by  a partner  living  in  Center 
Township  in  the  same  county,  and  by  another  person  living  outside 
of  the  state,  the  personal  property  should  be  assessed  and  taxes 
paid  in  North  Township,  and  that  the  assessment  should  be  against 
the  partnership. 

Finally,  you  suggest  a situation  where  instead  of  living  out 
of  the  state,  the  second  partner  lives  in  North  Township.  For 
the  reasons  stated  above,  we  believe  that  the  assessment  should 
be  in  North  Township  against  the  partnership  and  that  the  taxes 
should  be  paid  in  North  Township. 

CONCLUSION 

It  Is  the  opinion  of  this  department  that  personal  property 
located  in  North  Township  of  Dade  County,  which  property  is  owned 
by  a person  lining  in  Center  Township  of  Dade  County,  should  be 
assessed  and  taxes  thereon  paid  in  Center  Township;  that  if  this 
property  is  partnership  property  it  should  be  assessed  against  the 
partnership  In  North  Township  and  taxes  thereon  paid  in  North  Town' 
ship,  regardless  of  where  the  partners  or  any  of  them  may  live. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Mr,  Hugh  F,  Williamson.  J 


Very  truly  yours. 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


enc . ( 1 ) 


SHERIFFS:  Person  resident  of  fourth  class  county  for 

PUBLIC  OFFICERS:  '75  days  and  of  the  State  of  Missouri  for  two 

years  immediately  prior  to  appointment  is 
eligible  for  appointment  as  deputy  sheriff  in 
such  county. 


September  B,  1954 


Hon.  John  &*  Caslavka 
Prosecut  ingAttorney 
Dade  County  ^ , : 

Box  144 

Greenfield , Missouri 
Bear  Sin 

Reference  is  made  to  your  request  for  an  official  opinion 
Of  this  department  reading  as  follows : 

"The  Sheriff  of  Bade  Bounty*  Missouri,  has 
asked  me  to  wrlte  your  office  concerning 
the  qualification  of  a certain  man  he  is 
considering  haring  appointed  as  Deputy 
Sheriff  of  Dade  Bounty*  Missouri. 

"This  individual  has  lived  in  the  State  of 
Missouri,  for  a little  over  2 years  and 
has  resided  in  Dade  County,  the  county  in 
which  he  is  being  considered  for  Deputy 
Sheriff,  approximately  75  days* 

"four  ©pinion  would  be  appreciated  as  to 
whether  he  is  qualified  to  be  a Deputy 
Sheriff  of  this  county.** 

According  to  the  classification  of  counties  found  in  Sec- 
tion 4B.020  RSMo  1949,  Dade  County  is  one  of  the  fourth  class. 
Examining  statutes  relative  to  the  office  of  sheriff  in  counties 
of  such  class,  we  find  that  Section  57.250  makes  provision  for 
such  appointment  with  the  approval  of  the  judge  of  the  circuit 
court. 

We  have  examined  the  statutes  generally  relating  to  sher- 
iffs and  fail  to  find  any  specifically  setting  forth  the  quali- 
fications of  deputies  in  fourth  class  counties.  We  do  find 
Section  562.210  which  we  feel  is  germane  to  your  inquiry.  This 
statute  reads  as  fellows: 
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"Hereafter  no  sheriff  in  this  state  shall 
appoint  any  under  sheriff  or  deputy  sher- 
iff except  the  person  so  appointed  shall 
be,  at  the  time  of  his  appointment,  a bona 
fide  resident  of  the  state.” 

We  are  ledi  to  the  belief  from  the  foregoing  that  the  only 
qualification  attached  by  statute  to  persons  appointed  deputy 
sheriffs  is  that  they  be  bona  fide  residents  of  the  State  of 
Missouri. 

A somewhat  different  situation  obtains  with  respect  to 
emergency  or  special  deputies.  As  bearing  upon  the  appointment 
of  deputies  of  this  class,  we  direct  your  attention  to  Section 
57 i 110  RSMo  1949  reading,  in  part,  as  follows: 

* * In  any  emergency  the  sheriff  shall 
appoint  sworn  deputies > who  shall  be  resi- 
dents of  the  county,  possessing  all  the 
qualifications  of  sheriff.  Such  deputies 
shall  serve  not  exceeding  thirty  days,  and 
shall  possess  all  the  powers  and  perform 
all  the  duties  of  deputy  sheriffs,  with 
like  responsibilities,  and  for  their  ser- 
vices shall  receive  two  dollars  per  day, 
to  be  paid  out  of  the  county  treasury*” 

Also  Section  §42*190  RSMo  1949,  reading  as  follows: 

’'That  no  sheriff  of  a county,  mayor  of  a 
city,  or  other  private  persons,  authorized 
by  law  to  appoint  special  deputies,  mar- 
shals or  policemen,  in  this  state,  to  pre- 
serve the  public  peace,  and  quell  public 
disturbances,  shall  hereafter  appoint  as 
such  special  deputies,  marshals  or  police- 
men, any  person  who  is  not  a resident  of 
this  state,  and  has  been  a resident  of 
this  state  for  at  least  three  years  prior 
to  his  appointment.” 

As  mentioned  previously,  however,  these  provisions  relate 
only  to  emergency  or  special  deputies.  The  absence  of  further 
statutory  enactments  bearing  upon  the  qualifications  of  deputy 
sheriffs  in  counties  of  the  fourth  class  indicates  a legislative 
intent  that  only  the  requirement  established  by  Section  562.210 
RSMo  1949  necessarily  must  be  met. 
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In  the  premises,  we  are  of  the  opinion  that  a person  resi- 
dent of  a county  of  the  fourth  class  for  75  days  and  of  the 
State  of  Missouri  for  two  years  immediately  prior  to  appoint- 
ment, is  eligible  for  the  office  of  deputy  sheriff  in  a county 
of  such  class* 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Will  F.  Berry,  Jr. 

Yours  very  truly, 


John  M,  Dalton 
Attorney  General 
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STATE  HOSPITALS  FOR  THE  INSANE:  :A  county  does  not  have  a lien 

•on  real  estate  owned  by  the 
Payment  for  confinement  of  indigent  : entirety  by  inmates  of  such 
patients.  thospital  for  the  payment  of 

: expense  of  the  confinement 
:of  such  persons  in  State 
iHospitals  for  the  Insane. 


December  1,  1954 


Honorable  John  R.  Caslavka 
Prosecuting  Attorney 
Bad©  Cbunty 
Greenfield*  Missouri 

Bear  Mr*  Caslavka: 

fhis  will  comply  with  your  recent  request  for  an 
opinion  from  this  office,  respecting  the  payment  of 
expenses  of  confinement  of  a person  of  unsound  mind  In 
a hospital  or  other  place  as  directed  by  the  Probate 
Court  of  the  county  Involved*  and  whether  the  county 
has  a lien  against  the  real  estate  owned  by  husband 
and  wife  as  tenants  by  the  entirety,  and  if  so,  how 
may  the  lien  be  enforced.  Your  request  by  letter  for 
an  opinion  on  this  subject  reads  as  follows : 

tt Recently  the  Probate  Judge  of  Bade  county* 
Missouri  adjudicated  a resident  of  this 
county  to  be  of  unsound  mind  and  ordered 
her  confined  in  the  hospital  in  Springfield* 
Greene  county,  Missouri,  there  being  no 
suitable  place  in  Bade  county,  Missouri, 
for  her  confinement*  all  in  accordance 
with  section  458.160*  Revised  Statutes 
of  Missouri*  1949* 

HTo  further  complicate  matters  this  lady 
(and  her  husband  who  has  been  confined  in 
the  mental  institution  in  Nevada,  Missouri* 
for  some  years)  along  with  her  husband 
own  certain  resides t ate  in  Everton*  Bade 
county*  Missouri*  as  tenants  by  the  en- 
tireties* which  has  been  appraised  at 
#1,500.00*  They  have  several  children, 
all  except  one  of  whom  are  residents  out- 
side of  the  state  of  Missouri*  and  who 
have  evidenced  no  interest  in  their 
parents  welfare* 
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“A  guardian  has  been  appointed  for  this 
lady  but  there  is  no  personal  property 
to  pay  the  expenses  of  her  confinement 
until  she  can  be  removed  to  the  hospital 
at  Nevada,  Missouri. 

"Section  458,170,  Revised  Statutes  of 
Missouri,  1949 , indicates  that  the  ’ex- 
penses attending  such  confinement  shall 
be  paid  by  the  guardian  out  of  his  estate’, 
but  upon  further  checking  the  insanity 
laws  X find  no  section  or  case  authority 
to  indicate  Dade  county,  Missouri,  has  a 
lien  upon  this  property  for  the  payment 
of  this  expense  nor  anyway  to  get  our 
hands  upon  the  property  to  relieve  the 
county  of  the  liability  of  paying  her 
keep, 

"X  am  interested  in  two  matters,  to-witt 

"1.  Whether  Dade  county  has  a lien  upon 
the  real -estate  of  the  insane  person 
subject  of  this  letter,  and  her  hus- 
band who  also  is  confined  in  the  in- 
stitution at  Nevada,  for  the  payment 
of  the  cost  of  confinement  where  there 
Is  no  personal  property  available. 

" and 

"2.  the  process  necessary  to  enforce  this 
lien  if  one  there  be,  to  defray  the 
cost  to  the  county, 

"Your  earliest  possible  reply  will  be  ap- 
preciated," 

Your  request  advises  that  the  Probate  Judge  of 
Dad©  County,  in  this  State,  has  made  an  order  that  a 
person  adjudged  to  be  a person  of  unsound  mind  be  con- 
fined in  a hospital  at  Springfield,  Missouri,  according 
to  the  provisions  of  Section  458.160,  RSMo  1949*  It 
appears  that  the  person  so  adjudged  to  be  of  unsound 
mind  by  said  Court  and  her  husband  are  the  owners  of 
real  property  in  Everton,  Dade  County,  Missouri,  as 
tenants  by  the  entirety.  It  further  appears  that  the 
husband  of  the  person  recently  so  adjudged  by  the 
Probate  Court  of  Dade  County  to  be  a person  of  unsound 
mind,  has  also  been  adjudged  to  be  a person  of  unsound 
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mind  and  Is  confined,  and  has  been  so  confined  for  a 
number  of  years,  in  the  State  Hospital  for  the  Insane 
at  Nevada,  Missouri.  Your  request  further  advises 
that  a guardian  has  been  appointed  for  the  person  so 
adjudged  to  be  a person  of  unsound  mind  by  the  Probate 
Court  of  Dade  County,  Missouri,  but  that  such  person  has 
no  personal  property  available  from  which  her  guardian 
may  pay  the  expenses  incident  to  her  temporary  confine- 
ment in  the  said  hospital  at  Springfield,  Greene  County, 
Missouri,  preparatory  to  her  contemplated  confinement, 
by  order  of  the  Probate  Court  of  said  Dade  County,  in 
the  said  State  Hospital  for  the  Insane  at  Nevada, 
Missouri,  permanently.  Upon  this  state  of  facts  you 
submit  for  our  consideration  and  opinion  two  questions, 
to-wltt 

”1,  'Whether  Dade  county  has  a lien  upon  the 
real-estate  of  the  insane  person  subject 
of  this  letter,  and  her  husband  who  also 
id  confined  in  the  institution  at  Nevada, 
for  the  payment  of  the  cost  of  confine- 
ment where  there  is  no  personal  property 
available, 

"and 

“2.  the  process  necessary  to  enforce  this 
lien  if  one  there  be,  to  defray  the 
cost  to  the  county.” 

Confinement  of  an  insane  person  in  a Bafe  and  suit- 
able place  by  the  guardian  of  such  person  is  made  the 
duty  of  such  guardian  until  the  Probate  Court  shall  make 
such  order  for  the  restraint,  safekeeping,  support  and 
maintenance  of  such  insane  person  as  the  circumstances 
of  the  case  may  require,  is  provided  for  by  Section 
458,150,  RSMo  194-9,  which  reads  as  follows* 

”If  any  person,  by  lunacy  or  otherwise,  shall 
be  furiously  mad,  or  so  far  disordered  in  his 
mind  as  to  endanger  his  own  person  or  the  per- 
son or  property  of  others,  it  shall  be  the 
duty  of  his  or  her  guardian,  or  other  person 
under  whose  care  he  or  she  may  be,  and  who  Is 
bound  to  provide  for  his  or  her  support,  to 
confine  him  or  her  in  some  suitable  place 
until  the  next  sitting  of  the  probate  court 


Honorable  John  R.  Gaslavak! 


for  the  county,'  who  shall  make  such  order 
for  the  restraint,  support  and  safekeeping 
of  such  person  as  the  circumstances  of  the 
case  shall  require." 

Section  458,160^  RSMo  1949,  providing  for  the  order 
of  confinement  of  such  insane  person  by  the  Judge  of  the 
Probate  Court  pending  further  orders  respecting  such  con- 
finement reads  as  follows* 

"If  any  such  person  of  unsound  mind;  as  is 
specified  ih  section  458*150  shall  not  be 
confined  by  the  person  having  charge  of  him, 
or  there  be  no  person  having  such  charge, 
any  Judge  of  a court  of  record*  may  cause 
such  Insane  person  to  be  apprehended*  and 
may  employ  any  person  to  confine  him  or  her 
in  some  suitable  place*  until  the  probate 
court  shall  make  further  orders  therein* 
as  in  section  458*150  specified," 

Section  458,170,  RSMo  1949,  providing  for  the  pay- 
ment for  the  support  of  such  person  attendant  upon  such 
confinement  reads  as  follows* 

"The  expenses  attending  suoh  confinement 
shall  be  paid  by  the  guardian  out  of  his 
estate,  or  by  the  person  bound  to  provide 
for  and  support  such  Insane  person,  or  the 
same  shall  be  paid  out  of  the  county  treas- 
ury, upon  the  order  of  the  county  court, 
after  the  same  shall  be  duly  certified  to 
them  by  the  probate  court *" 

The  two  questions  submitted  in  your  request  refer 
specifically  to  the  real  estate  owned  by  such  persons 
and  ask  that  this  opinion  determine  whether  a lien  ex- 
ists against  such  property  in  favor  of  Dade  County, 
Missouri,  for  the  reimbursement  of  said  county  for  the 
expenses  paid  by  such  county  for  the  confinement  of  one 
Of  such  persons  temporarily  in  the  Hospital  in  Springfield, 
Greene  County,  and  In  the  State  Hospital  at  Nevada,  and 
for  the  cost  of  the  confinement  of  the  other  one  of  such 
persons  in  the  Nevada  Missouri  Institution  who,  as  it  is 
said,  has  been  there  confined  for  some  years," 
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Tile  guardian  of  the  estate  of  an  insane  person  or 
Other  person  whose  legal  obligation  It  is  to  pay  such 
costs  may  be  sued  and  a Judgment  rendered  against  him 
as  such  guardian  for  such  costs  and  recovered  under 
execution  against  the  Individual  property  of  his  ward. 
Bit  the  cost  of  such  confinement  cannot  be  recovered 
by  judgment  and  execution  from  property  , real  or  per- 
sonal, owned  by  the  insane  ward*  in  this  case  both 
being  Insane  and  the  owners,  by  the  entirety,  of  the 
real  estate  described  In  your  request,  for  the  cost 
of  the  maintenance  of  either  of  said  wards  In  a State 
Hospital  for  the  Insane,  Neither  of  such  insane  persons 
in  this  case  tenants  by  the  entirety,  has  any  individual 
right  or  title  to  the  property  that  would  subject  such 
property  during  coverture  to  the  obligation  of  the  guar- 
dian to  provide  for  the  payment  for  the  confinement  of 
either  of  them  or  both  of  them.  This  is  the  general 
rule,  although  there  are  some  exceptions,  laid  down  by 
the  Courts  and  textwriters,  30  C. J.  £64,  states  the 
following  text  on  this  subject t 


"An  estate  by  entireties  is  defined  as  an 
estate  held  by  husband  and  wife  by  virtue 
of  title  acquired  by  them  jointly  after 
marriage.  It  is  a peculiar  and  anomalous 
estate.  It  is  a sui  generis  species  of 
tenancy*  The  essential  characteristic  of 
an  estate  by  the  entirety  is  that  each 
spouse  la  seized  of  the  whole  or  the  en- 
tirety. and  not  of  a share,  moiety,  or 
divisible  part.  Each  is  seized  per  tout 
et  non  per  my.  There  is  but  one  estate, 
and,  in  contemplation  of  law,  it  Is  held 
by  but  one  person.  But  while  a tenant  by 
the  entireties  owns  the  entire  estate,  yet 
where  it  is  owned  in  fee  it  Is  not  greater 
in  quantity  than  any  other  estate  in  fee* 
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During  coverture  neither  spouse  has  an 
estate  of  inheritance  in  property  held 
as  an  estate  by  the  entirety*  # # 

The  Supreme  Court  of  this  State  when  this  question 
has  been  before  it  for  decision  has  adhered  invariably 
to  the  rule*  The  Court  in  Ashbaugh  vs,  Ashbaugh,  273  Mo, 
Rep*  35>3,  following  the  rule  at  l.c,  3S>7  said* 

”An  estate  by  the  entirety  is  created  by 
a conveyance  to  the  husband  and  wife  by 
a deed  in  the  usual  form.  It  is  one  es- 
state  vested  in  two  individuals  who  are 
by  a fiction  of  law  treated  as  one  person, 
each  being  vested  with  the  entire  estate, 

Neither  can  dispose  of  It  or  any  part  of 
it  without  the  concurrence  of  the  other, 
and  in  case  of  the  death  of  either  the 
other  retains  the  estate.  It  differs  from 
a joint  tenancy  where  the  survivor  succeeds 
to  the  whole  estate  by  right  of  the  survivor- 
ship; In  an  estate  by  entireties  the  whole 
estate  continues  In  the  survivor.  The  es- 
tate remains  the"  same  as  it  was  in  the  first 
place,  except  that  there  is  only  one  tenant 
of  the  whole  estate,  whereas  before  the 
death  there  were  two,” 

Again,  our  Supreme  Court  in  Frost  vs.  Frost,  200  Mo, 
Rep,  k7k,  made  the  same  holding.  The  Court,  l.c,  lj.81, 
held: 

”An  estate  in  entirety  is  not  a joint 
tenancy  in  which  each  holds  an  indivi- 
dual right,  A joint  tenant  may  destroy 
the  joint  tenancy  and  thereby  destroy 
. the  right  of  survivorship  by  conveying 
his  right  to  a third  person,  in  which 
> event  his  former  co-tenant  and  the  third 
person  to  whom  the  conveyance  is  made 
become,  as  to  each  other,  tenants  in 
common.  But  neither  the  husband  nor 
the  wife  in*  an  estate  of  entirety  can 
so  destroy  the  character  of  the  estate 
as  to  prevent  the  survivor  becoming  the 
sole  owner,  * « *;'• 

We  do  not  want  to  be  understood  as  taking  the  position 
in  this  opinion  that  a husband  and  wife  may  not  create  a 
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lien  by  their  joint  obligation  or  contract  against  real 
property  held  by  them  as  tenants  by  the  entirety.  Mechan- 
ics* liens  for  materials  furnished  and  work  done  on  real 
property  may  attach  to  such  property  held  by  the  entirety 
by  husband  and  wife  for  improvements  privately  contracted 
for,  and  for  public  improvements,  such  as  building  sidewalks, 
enforceable  against  both  during  coverture  when  the  contract 
was  made  by  both  of  them  while  both  are  of  sound  mind.  But 
not  against  such  property  owned  by  them  by  the  entirety  for 
the  debts  or  obligations  of  one  only  of  the  two.  30  O.J. 

57 4 states  the  text  on  that  subject  as  follows* 

"Mechanic  * s lien,  A statutory  mechanic  * s 
lien  may  attach  to  property  held  by  husband 
and  wife  as  tenants  by  the  entirety  where 
the  contract  was  made  or  indebtedness  ln~ 
curred  by  both  spouses,  but  not  where  in- 
curred by  one  alone . 

"Municipal  lien,  Where  a husband  and  wife 
are  owners  by  entirety  of  a lot  in  a city, 
and  a municipal  lien  is  filed  against  the 
wife  alone,  and  judgment  entered-  against 
her  only,  the  lien  is  a nullity  as  to  the 
husband  and  a sale  under  it  passes  no  title," 

W©  find  no  statutory  or  other  authority  of  law  allow- 
ing a lien  to  attach  to  real  property  owned  by  a husband 
and  wife  by  the  entirety  in  favor  of  a county  for  expense 
paid  by  such  county  attendant  upon  the  confinement  of;  either 
or  both  of  such  persons  in  a hospital  or  other  place  for  the 
safekeeping  of  such  insane  person.  All  of  the  authorities 
we  do  find  hold  to  the  contrary,  that  is  to  say,  that  no 
such  lien  exists  in  favor  of  any  such  county.  Sections 
458 .160  and  458.170,  supra,  provide  that  the  county  Involved 
must  pay  the  costs  of  sueh  confinement,  Neither  of  those 
sections,  nor  any  other  section  of  our  statutes,  gives  such 
county  a lien  against  the  real  property  of  such  tenants  by 
the  entirety  for  the  expense  of  such  confinement  of  either 
or  both  of  them  as  persons  of  unsound  mind  in  a State 
Hospital  for  the  Insane. 

It  appears  clear  from  the  authorities  here  cited  and 
quoted  that  Dade  County,  Missouri,  has  no  lien  against  the 
real  estate  of  the  persons  named  as  the  owners  of  such 
real  estate  by  the  entirety  for  the  expense  of  the  confine- 
ment of  either  of  such  persons  in  a hospital  temporarily  at 
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Springfield,  Missouri,  by  order  of  the  Probate  Court  of 
Dade  County#  pending  the  removal  of  such  insane  person 
from  said  hospital  to  the  State  Hospital  for  the  Insane 
at  Nevada,  Missouri,  or  for  the  expense  of  confinement 
Of  either  or  both  of  them  at  any  time  in  said  Hospital 
for  the  Insane  at  Nevada,  Missouri,  Since  no  lien  exists 
against  such  property  of  such  persons,  the  method  of  the 
enforcement  of  liens  against  real  estate  is  not  of  interest 
here. 


CONCLUSION 

It  is,  therefore,  considering  the  premises,  the  opinion 
of  this  office  that  Dade  County,  Missouri,  has  never  had, 
and  does  not  now  have,  a lien  against  the  real  estate  of 
the  persons  described  in  your  request  as  the  owners  there- 
of by  the  entirety  for  expense  paid,  or  which  may  in  the 
future  be  paid  by  said  county  for  their  confinement  in 
hospitals  for  the  Insane  by  order  of  the  Probate  Court  of  said 
Dade  County, 

Your  request  for  advice  respecting  the  method  of  en- 
forcement of  liens  against  real  estate  need  not  be  further 
considered  since  there  is  no  lien  in  existence  here. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr,  George  W,  Croxfley. 


Very  truly  yours. 


GWC : irk 


JOHN  M,  DALTON 
Attorney  General 


HOUSE  BILL  NO.  369* 
. TRAILER  CAMPS: 

SALES  TAX: 


House  Bill  No.  369  is  not  a part  of  the  Mis- 
souri Sales  Tax  Law,  and  therefore  exemptions 
to  the  application  of  the  Missouri  Sales  Tax 
Law  do  not  apply  to  House  Bill  No.  369.  Fur- 
ther, that  trailer  space  rented  by  educational 
institutions  to  its  students  or  affiliated 
personnel,  is  not  subject  to  the  application 
of  House  Bill  No.  369,  since  such  space  is 
not  offered  for  rental  to  the  public. 

April  26,  1954 


Bonorabl©  L.  M.  Chi swell 
Supervisor 

Department  o f Revenue 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Sirs 

Your  recent  request  for  an  official  opinion  reads: 

wWitfc  relation  to  the  provisions  of  House 
Bill  369  commonly  referred  to  as  the  Trail- 
er Camp  Tax  Act  enacted  by  the  6?th  General 
Assembly,  approved  by  the  Sovernor  and  ef- 
fective August  29,,  1953,  the  question  has 
arisen  as  to  whether  under  the  provisions 
of  this  act  trailer  camps  operated  by  those 
institutions  provided  with  statutory  exemp- 
tion with  relation  to  the  Missouri  2$  Sales 
Tax  under  Section  144.040  Revised  Statutes 
of  Missouri  1949  are  exempt  from  being  re- 
quired to  collect  and  remit  the  3%  trailer 
camp  tax  imposed  by  the  act  even  though  such 
trailer  camp  may  be  operated  solely  for  the 
use  of  student  bodies  or  personnel  affiliated 
with  such  institutions  exempt  from  sales  tax* 

nIt  is  respectfully  requested  that  this  de- 
partment be  provided  with  an  official  opinion 
whether  the  statutory  exemption  from  sales  tax 
granted  under  the  law  relating  to  sales  tax 
applies  also  to  those  referred  to  as  operating 
a taxable  privilege  as  defined  in  the  Trailer 
Camp  Tax  Act." 


S°  ?i£st  ^esti°n  we  k*v©  to  answer  is  whether  House 

3r9'  ref2ITfd  to  by  you»  was  emoted  as  a part  of  the 
ctaj.es  xax  uaw*  If  it  was,  then  any  exemption  to  the  Sales  Tax 
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Law  would  apply  to  House  Bill  No*  369;  if  it  was  not*  then  ob- 
viously such  Sales  Tax  Law  exemption  would  not  apply  to  House 
Bill  No.  369» 

It  is  our  opinion  that  House  Bill  No.  3&9  does  not  impose 
a sales  tax  and  Is  not  a supplement  to  the  Missouri  Sales  Tax 
Law. 


We  note  that  in  V.  A.H.S. , 1903  Supplement,  House  Bill  No. 

369  has  been  placed  in  Chapter  144,  RSMo  1949,  which  is  the  Sales 
Tax  Chapter,  This,  however,  Is  not  conclusive,  and  does  not  prove 
that  House  Bill  No,  3&9  is  a sales  tax. 

It  seems  clear  to  us  from  the  language  of  House  Bill  No*  369 
that  it  is  not,  and  was  not  intended  to  be,  part  of  the  Sales  Tax 
Law,  We  feel  that  this  is  evidenced  by  the  underlined  (by  us) 
portion  of  Section  144*060,  V.A.M.S. , 1903  Supplement,  which  redds: 

”1*  It  is  hereby  declared  to  be  the  legislative 
intent  that  ©very  person  is  exercising  a taxable 
privilege  in  the  business  of  renting,  leasing  or 
letting  any  living  quarters  in  connection  with 
any  trailer  camp  as  defined  by  section  144.050. 

For  the  purpose  of  said  privilege  a tax  is  hereby 
levied  in  an  amount  equal  to  three  per  cent  of 
and  on  the  total  charge  for  such  living  quarters 
by  the  person  charging  or  collecting  the  rental} 
provided,  that  such  tax  shall  apply  to  trailer 
camps  as  defined  in  sections  144*000  to  144*090, 
whether  or  not  there  be  in  connection  with  the  same, 
any  dining  room,  cafes,  filling  stations,  or  other 
business  where  merchandise  or  service  of  any  kind 
is  sold  or  offered  for  sale  to  the  public. 

”2*  The  tax  provided  for  herein  shall  be  in 
addition  to  the  total  amount  of  rental  and  shall 
be  charged  by  the  lessor  or  person  receiving  the 
rent  in  and  by  said  rental  arrangement  to  the  les- 
see or  person  paying  the  rental,  and  shall  be  due 
and  payable  at  the  time  of  the  receipt  of  suoh  rent- 
al payment  by  the  lessor  or  person  receiving  such 
rental  payment.  The  owner  or  lessor  shall  remit 
the  tax  to  the  collector  of  revenue  at  the  times  and 
in  the  manner  provided  for  retailers  to  remit  taxes 
under  the  Missouri  sales  tax  aci'.  The  same  duties 
imposed  by  the  said  sales  tax  act  upon  dealers  at 
retail  in  tangible  personal  property  respecting  the 
collection  and  remission  of  the  tax,  the  making  of~ 
returns,  the ^ "keeping  "of  books  and  "records  and  the'' 
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compliance  with  the  rules  and  regulations  of  the 
department  of  revenue~in  the  administration  of 
the  said  sale  a tax  apt"  shall  apply  io  and  be  ~bind- 
i'ng  upon  all  persons  who  roanaae  or  operate  trailer* 
camps,  and  to  all  persons  who  oollecV  or  receive 
alien  rents  on  behalf  'ot  'omer  '-iaxable'  under  sec- 
tlfcng to  lhit»^90»  Violations  of  sections ' 
llilu  ^O  to  lUii.590  shall  be  punlshable  ln  the  same 
manner  and  to  the'~"saime ' extent  as  provided  in  said" 
sales  tax  act.1* 

Furthermore,  by  Section  144*480  RSMo  1949,  all  revenue  col- 
lected or  received  by  the  Director  of  Revenue  from  the  sales  tax 
shall  be  deposited  in  the  state  treasury,  to  the  credit  of  the  or- 
dinary revenue  fund;  whereas,  the  proceeds  from  the  tax  imposed  by 
House  Bill  Ho.  369  are  to  be  placed,  by  Section  144*590,  V.A.M.S. , 
1953  Supplement,  in  a special  fund  to  be  known  as  the  ’’trailer 
camp  school  tax  fund”,  which  is  credited  in  the  state  treasury  and 
is  to  be  paid  back  to  the  several  counties  of  the  state,  to  be  al- 
located to  the  school  district  of  the  county  in  that  proportion 
which  the  amount  of  tax  collected  in  each  district  bears  to  the 
total  amount  collected  in  the  county,  and  shall  be  used  only  for 
the  support  of  the  other  public  schools  in  said  districts. 

From  the  above,  it  seems  clear  to  us  that  House  Bill  Ho.  369 
is  not  a sales  tax,  and  that,  therefore,  exemptions  to  the  appli- 
cation of  the  sales  tax  law  would  not  apply  to  House  Bill  N0.369. 

Your  specific  question  is  whether  House  Bill  Ho.  369  would 
apply  ”though  such  trailer  camp  may  be  operated  solely  for  the  use 
of  student  bodies  or  personnel  affiliated  with  such  institutions 
exempt  from  sales  tax.” 

In  regard  to  this  matter  we  note  Section  144*550  V.A.M.S., 
1953  Supplement,  which  reads: 

”As  used  in  sections  144*550  to  144*590  the 
term  * trailer  camp1  shall  mean  a place  where  a 
space  is  offered,  with  cat  without  service 
facilities,  by  any  person  or  municipality 
to  the  public  for  parking  and  accommodation 
of  two  or  more  automoblleatrailers  which  are 
used  for  lodging,  for  either  money  considera- 
tion or  an  indirect  Consideration  or  benefit 
to  the  lessor  or  owner  in  connection  with  a 
related  business,  such  space  being  hereby  de- 
fined as  ‘living  quarters*,  and  the  rental 
price  paid  therefor  shall  include  all  service 
charges  paid  to  the  lessor.”  * 
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Sine©  a trailer  camp  in  which  space  is  rented  solely  to 
students  or  affiliated  personnel  of  an  educational  institution 
does  not  com©  within  the  definition  of  n trailer  campw,  as  the 
term  is  used  in  House  Bill  No.  369#  which  moans  a place  where 
space  for  automobile  trailer  parking  is  offered  to  the  public, 
we  do  not  believe  that  House  Bill  No.  3^9  has  any  application  to 
trailer  space  rented  by  educational  institutions  to  Its  student 
or  affiliated  personnel,  since  such  educational  institution  does 
not  offer  such  rental  space  to  the  public* 


CONgLUSION 

It  is  the  opinion  of  this  department  that  House  Bill  No*  369 
is  not  a part  of  the  Missouri  Sales  Tax  haw,  and  that,  therefore  , 
exemptions  to  the  application  of  the  Missouri  Sales  Tax  haw  do  not 
apply  to  House  Bill  No.  3&9. 

It  is  our  further  opinion  that  trailer  space  rented  by  edu- 
cational institutions  to  its  students  or  affiliated  personnel  is 
not  subject  to  the  application  of  House  Bill  No.  369,  since  such 
space  is  not  offered  for  rental  to  the  public. 

The  foregoing  opinion,  which  X hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Hugh  P.  Williamson,  j 


* < 

Very  truly  yours,  j 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


’j 
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BOARD  OP  ELECTION  COMMISSIONERS:  (Counties  of  200,000  to  450,000 

Inhabitants);  Procedure  for 
acquisition  of  (l)  Office 
furniture,  equipment  and  supplies, 
(2)  Election  supplies,  equipment 
and  services,  and,  (3)  Voting 
machines . 


April  30,  1954 


Honorable  John  J#  Cole,  Chairman 
Board  o f Election  Commie alone re 
' St*  Louis  County 

Clayton  5#  Missouri}-; 

V.VN 

Dear  Sir? 

Reference  is  made  to  yotir  request  for  an  official  opinion 
of  this  department  reading  as  follows? 

ttI  am  writing  as  Chairman  of  the  St.  Louis 
County  Board  of  Election  Commissioners  to 
request  an  opinion  from  your  Department 
, concerning  our  purchasing  authority  and 

procedure  with  reference  to  (1)  Office 
furniture,  equipment  and  supplies,  (2) 
election  supplies,  equipment  and  services, 
and  (3)  voting  machines. 

MWe  call  your  attention  specifically  to 
Section  113.110  ft#  S*  Ho*,  1949,  which 
gives  the  Election  Board  authority  to  pro- 
vide election  supplies  and  equipment  (and 
w©  presume  services  too,  such  as  hauling 
and  storing),  subject  to  the  provisions 
of  Section  50*660,  the  County  Budget  Law, 

We  want  to  Know  if  this  latter  Statute  Is 
to  he  construed  to  require  all  such  con- 
tracts to  be  executed  by  the  St.  Louis 
County  Purchasing  Agent,  an  officer  created 
by  the  St,  Louis  County  Charter,  Article 
V,  Section  30,  If  it  is  to  be  so  construed, 
that  is,  to  vest  sole  authority  to  make 
purchases  in  the  County  Purchasing  Agent, 
does  the  Election  Board  have  the  right  and 
the  duty  to  select  the  items  to  be  purchased 
or  in  some  manner  designate  those  whleh  we 
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feel  are  most  suitable  for  the  needs  of  the 
Election  Board  or  for  the  voters  of  St* 

Louis  County* 

"In  respect  to  voting  machines,  we  refer  you 
further  to  Chapter  121#  Mo*  Bev*  Stat*  Cumu- 
lative Supplement  19S>3  Sec,  121*010  and  Sec- 
tion 121,070  which  authorizes  the  Election 
authority  to  adopt  and  provide  voting  machines* 
Section  121*020  directs  that  the  Governing 
Body  (County  Council)  must  provide  within 
limitations  imposed  by  law,  for  the  payment 
of  the  purchase  price,  11  as  may  b©  proposed  by 
the  Election  authority” • Does  this  last  quoted 
phrase  and  the  other  sections  of  law  authorize 
the  Election  Board  to  select  the  most  suitable 
voting  machine  or  is  the  choice  left  to  the 
County  Council  which  pays  for  them, 

’’Finally  we  might  add  that  Article  III*  Sec- 
tion 22,  Paragraph  ’6’  of  the  St,  Louis  County 
Charter  requires  the  County  Council  'to  es- 
tablish the  procedures  governing  the  making 
of  County  contracts  and  the  purchasing  of 
County  supplies  and  equipment  by  competitive 
bidding’||  The  Council  has  by  order  established 
such  procedures*  Me  would  like  to  know  to  what 
extent  our  purchases  In  the  above  three  cate- 
gories are  controlled.  If  at  all,  by  the  above 
provisions  of  the  St*  Louis  County  Charter  and 
the  ordinances  regarding  purchasing  procedures 
enacted  pursuant  thereto* 

"May  we  urge  an  immediate  consideration  and 
reply  to  the  foregoing," 


I* 

Procedure  for  the  Acquisition  of  Office 
Furniture , Equipment  and  Supplies , 


It  is  our  understanding  that  in  this  particular  portion 
of  your  inquiry  you  refer  to  the  office  furniture,  equipment 
and  supplies  used  by  your  board  in  its  office,  and  do  not 
include  therein  supplies  incident  to  the  actual  conduct  of 
elections. 
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Upon  this  premise  we  direct  your  attention  to  the  pro-* 
visions  of  Section  113*060,  RSMo  1949,  which  reads  In  part, 
as  follows  $ 

"Upon  the  anointment  of  said  election 
commissioners  the  county  court  shall  at 
once  provide  and  equip  suitable  offices 
for  such  commissioners  and  their 
assistants,  * # (Emphasis  ours.) 

It  seems  to  be  the  clearly  expressed  legislative  intent 
as  exemplified  by  the  quoted  portion  of  this  statute  that  the 
duty  of  providing  office  furniture,  equipment  and  supplies 
for  the  board  has  been  enjoined  upon  the  county  court,  Of 
course,  in  this  particular  county  operating  under  a special 
charter  adopted  pursuant  to  constitutional  authorization, 
the  functions  of  the  county  court  are  discharged  by  the  body 
denominated  the  M county  council,”  We  note  that  under  Sec- 
tion 6,  Article  III  of  the  Charter  for  St,  Louis  County 
Missouri,  the  powers  and  duties  vested  in  county  governing 
bodies  in  other  counties  has  been  vested  in  the  county  council 
and  we  therefore  hold  it  Is  the  duty  of  that  body  to  provide 
and  equip  the  offices  of  the  Board  of  Election  Commissioners* 
The  mechanics  incident  to  the  purchase  of  such  equipment  will, 
of  course,  be  those  followed  by  the  county  council  in  making 
all  other  similar  purchases. 

II* 

Procedure  for  the  Acquisition  of  Election 
Supplies , Equipment  and  Services. 

This  phase  of  your  Inquiry  relates  to  matters  which 
are  actually  a part  of  the  election  machinery  and  the  casting 
of  ballots.  We  believe  that  such  items  are  in  a different 
category  than  those  discussed  under  I,  supra,  in  so  far  as 
the  method  of  acquisition  of  such  items  is  concerned.  We 
direct  your  attention  to  the  provisions  of  Section  113*110, 
RSMo  1949,  reading  as  follows  s 

"Said  board  of  election  commissioners  is 
hereby  authorized  to  provide,  subject  to 
the  provisions  of  section  50*6'60,  ali 
necessary  ballot  boxes,  registration  books, 
verification  lists,  poll  books,  tally 
sheets,  booths,  printed  ballots,  blanks, 
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stationery  and  all  necessary  supplies  and 
equipment  for  the  conduct  and  holding  of 
registrations  and  elections,  including 
primary  elections,  and  for  every  incidental 
purpose  connected  herewith*  Said  election 
commissioners  shall  also  be  authorized  to 
require  bonds  sufficient  in  sum  to  insure 
prompt  and  faithful  compliance  with  all 
such  contracts  and  to  contract  for  or  rent  the 
polling  places  and  places  of  registration  and 
outfit  and  equip  the  same  and  secure  light, 
heat,  and  other  conveniences  for  same.  In 
all  cases  where  the  printing  of  official 
ballots  is  awarded  to  a bidder,  the  board 
of  election  commissioners  may  require  the 
constant  guarding  of  such  ballots  by  a guard 
of  their  own  selection,  at  the  expense  of  the 
contractor,  from  the  beginning  of  the  printing 
of  the  same  until  their  safe  delivery  at  the 
office  of  said  board  of  election  cammiss loners. 

The  salaries  and  expenses  of  said  board  of 
election  commissioners  shall  be  audited  and 
paid  as  the  salaries  and  expenses  of  other 
county  officers  are  audited  and  paid*" 

(Emphasis  ours.) 

Here  again  it  seems  to  be  the  General  Assembly  has 
clearly  expressed  its  intent  with  respect  to  the  acquisition 
of  items  of  the  nature  under  consideration.  The  language 
of  the  statute  is  definite  and  unambiguous  and  therefore 
calls  for  no  construction* 

We  believe  that  in  holding  the  Board  of  Election  Com- 
missioners Is  authorized  to  acquire  items  of  this  nature 
we  are  but  following  the  Intent  of  the  General  Assembly 
as  such  intent  has  been  ccmslstently  expressed,  at  least 
from  1935*  In  examining  the  historicity  of  Section  llft.110. 
RSMo  1949 r we  find  that  in  an  act- -f  a und  Laws  of  Mlssour'iX> 
1935»  page  229,  paragraph  47*  "such  iFOSrC'was hhqualii'iedly 
authorized  to  acquire  such  items.  At  that  time  the  board 
was  granted  the  power  to  directly  negotiate  for  such  acquisx 
tion  and  after  having  audited  claims  for  the  payment  thereof 
were  further  authorized  to  certify  such  claims  direct  to  the 

county  treasury  for  payment. 

1 / 

Subsequently,  in  an  act  found  Laws  of  Missouri,  1937* 
page  231,  this  unqualified  authorization  was  modified  to 
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require  such,  purchases  bo  be  made  subject  to  the  provisions 
of  the  County  Budget  Law.  However#  the  power  was  left  with 
the  board  to  determine  the  necessary  items  to  be  purchased 
and  the  statute  remains  in  this  form  as  found  in  the  last  re- 
visions# 

From  the  foregoing  we  reach  the  opinion  that  the  purchase 
of  eleetion  supplies,  equipment  and  services  is  to  be  made 
by  the  Board  of  Election  Commissioners  following  the  procedure 
established  by  applicable  statutory  enactments  with  respect 
to  the  procedure  to  be  followed  in  consummating  such  purchases 
and  contracts  with  respect  thereto* 

At  this  point  we  take  note  of  the  fact  that  St#  Louis 
County  operates  under  a special  charter  adopted  pursuant  to 
constitutional  authorisation  contained  in  the  Constitution 
of  Missouri,  1945*  We  consider  the  following  constitutional 
provisions  to  be  pertinent: 


ttSec#  18  (b).  Provisions  required  in 
county  char  ters# —The  charter  shall  pro- 
vide for  its  amendment,  for  the  form  of 
the  county  government,  the  number,  kinds, 
manner  of  selection,  terms  of  office  and 
salaries  of  the  county  officers,  and  for 
the  exercise  Of  all  powers  and  duties  off 
o ountjes  an<i " county  officers  prescribed  by 
the'  C ons t i tu tTb'n  'artd~*laws  of  the  s'tateT” 

rSmp'hasis  "ours 7)' 

. The  charter  so  adopted  £n~so^jpar  as  it  relates  to  the 
duties  enjoined  by  the  County  "budget  Law  upon  officials  in 
other  counties,  provides  for  the  creation  of  a Division  of 
Furchasing,  Section  3 8,  Article  ? of  the  charter  reads  as 
follows  s 

"The  department  of  Administration  shall 
have  the  following  divisions!  Division 
of  the  Budget,  Division  of  Purchasjng, 

Division  of  Law  and  such  otHers  as  may 
be  created  by  ordinance#  These  divi- 
sions shall  be  headed  by  the  County  Super- 
visor, the  Purchasing  Agent,  and  the  County 
Counselor,  r espe c t i vely * (Emphasis  ours,; 

We  are  further  advised  that  the  county  council  has 
pursuant  to  the  provisions  of  Paragraph  6,  Section  22, 
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Article  III  of  the  chapter  established  the  procedures  rela- 
tive to  the  making  of  county  contracts  and  the  purchasing 
of  county  supplies*  This  charter  provision  reads  as  follows: 

"Section  22*  Pursuant  to  and  in  conformity 
with  the  Constitution  of  Missouri  and  with- 
out limiting  the  generality  of  the  powers 
vested  in  the  Council  by  this  Charter,  the 
' Council  shall  have,  by  ordinance,  the  power: 

"(6)  To  establish  the  procedures  governing 
the  making  of  County  contracts  and  the 
purchasing  of  County  supplies  and  equipment 
by  competitive  bidding,  and  to  prescribe 
the  form  and  contents  of  the  annual  County 
financial  statement,  provided  that  such 
procedures  and  limitations  as  are  now  es- 
tablished by  law  shall  continue  in  effect 
until  superseded  by  ordinances  of  the 
Council}  # # ■»" 

We  therefore  further  believe  that  the  actual  purchases 
and  negotiation  of  contracts  are  to  be  made  and  negotiated 
in  accordance  with  such  procedure  so  established*  This  is 
not  to  be  taken  to  mean,  however,  that  such  purchasing 
officer  shall  have  any  discretion  with  respect  to  the  type, 
kind  or  number  of  such  items  so  purchased  or  contracts  so 

let,  as  it  is  our  belief  that  all  matters  of  this  nature 

rest  in  the  sound  discretion  of  the  Board  of  Election  Com- 

missioners. 

III. 

The  Acquisition  of  Voting  Machines. 

Provisions  for  the  adoption  of  voting  machines  in 
your  county  ha\fe  been  authorized  under  the  provisions  of 
Chapter  121,  RSMo  1953  Cumulative  Supplement*  The  specific 
authority  is  contained  in  Section  121.010*  It  will  be  ob- 
served that  under  the  provisions  of  Section  121*020  such 
adoption  of  this  method  of  balloting  is  conditioned  upon  1 
the  affirmative  action  of  the  Inhabitants  of  the  election 
district  and  the  providing  of  necessary  funds  required  for 
the  acquisition  of  voting  machines.-  We  are  advised  that  both 
of  these  steps  have  been  taken  within  your  election  district 
and  that  the  Board  of  Election  Commissioners  has  formally 
adopted  this  method  of  voting.- 


— 
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At  this  point  we  believe  the  provisions  of  Section  121,070, 
RSMo  1953  Cumulative  Supplement,  particularly  Subsections  1 
and  3*  become  germane  to  this  portion  of  your  Inquiry*  These 
portions  of  the  statute  read  as  follows? 

Ml*  The  election  authority  in  Juris- 
dictions adopting  voting  machines  shall 
as  soon  as  practicable  thereafter  provide 
for  each  polling  place  where  voting 
machines  are  to  be  used,  one  or  more 
machines,  in  complete  working  order, 

# re  # 

”3t  When  not  in  use  at  an  election  the 
election  authority  shall  have  the  custody 
of  the  machines*” 

Incidental  to  your  inquiry  and  to  anticipate  a question 
which  might  arise  in  the  future  with  respect  to  the  delivery 
and  installation  of  such  voting  machines  we  at  this  point 
direct  your  attention  to  the  provisions  of  Subsection  1 
of  Section  121,080,  BSMo  195>3  Cumulative  Supplement,  reading 
as  follows: 

"l.  It  shall  be  the  duty  of  the  election 
authority  in  such  counties  to  have  the 
voting  machine  and  all  necessary  furni- 
ture, equipment,  records  and  supplies, 
at  the  polling  places  before  the  fixed 
time  for  the  opening  of  the  polls,  and 
have  the  counters,  if  any  are  provided, 
except  the  protective  counter,  on  the 
machines  set  at  zero  (000),  and  other- 
wise in  good  and  proper  order  for  use 
at  such  election," 

This  portion  of  the  statute  mentioned  plaees  the  duty 
of  the  delivery  and  installation  of  the  voting  machines  at 
the  polling  places  directly  upon  the  Board  of  Election  Com- 
missioners, particularly,  when  read  in  conjunction  with  Sub- 
section 3 of  Section  121,070,  quoted  supra. 
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From  the  foregoing  we  arrive  at  the  conclusion  that 
the  duty  has  been  enjoined  upon  the  Board  of  Election 
Commissioners  to  select  the  voting  machines  to  be  used 
in  the  conduct  of  eleotioris&fwithin  the  ©lection  district* 

It  Is*  of  course,  elementary  that  the  selection  of  a particu- 
lar type  of  machine  must  be  governed  by  the  exercise  of  the 
sound  discretion  of  the  Board  of  Election  Commissioners 
based  upon  substantial  evidence  indicating  that  the  selec- 
tion of  the  particular  type  of  machine  is  in  the  best 
interest  of  the  people  and  is  a more  appropriate  machine 
than  those  of  any  other  type  or  types* 

We  think  this  conclusion  to  be  reasonable  upon  considera- 
tion of  the  entire  scheme  for  the  conduct  of  elections 
within  the  geographical  area  of  the  election  district  with- 
in which  your  Board  of  Election  Commissioners  functions. 

The  entire  act  discloses  an  intent  on  the  part  of  the  General 
Assembly  that  complete  supervision  and  control  of  registration 
and  balloting  be  vested  in  your  body  and  it  necessarily  must 
follow  that  no  construction  of  the  statutes  relating  to  the 
conduct  of  such  elections  must  be  indulged  In  which  might 
serve  to  limit  or  unduly  restrict  the  discharge  of  such 
duties  so  enjoined  upon  your  body. 

What  we  have  said  heretofore  relates  merely  to  the  deter- 
mination of  the  necessity  in  the  selection  of  the  appropriate 
type  of  voting  machine.  After  having  made  such  determination 
the  formal  acquisition  thereafter  must  follow  the  procedure 
established  for  the  acquisition  of  all  other  supplies  and 
equipment  for  the  various  departments  of  county  government. 
Inasmuch  as  we  have  discussed  this  at  some  length  under  II, 
supra,  we  will  not  unduly  lengthen  this  opinion  by  a repeti- 
tion of  what  was  said  therein. 


CONCLUSION 


In  the  premises  we  are  of  the  opinion, 

(1)  That  it  is  the  duty  of  the  county  council  of  St. 
Louis  County  to  provide  such  office  furniture,  equipment 
and  supplies  for  the  operation  of  the  office  of  the  Board 
of  Election  Commissioners  of  said  county  as  may  be  reasonably 
necessary,  such  purchases  to  be  made  following  the  procedures 
established  by  ordinance  of  the  county  council  pursuant  to  the 
provisions  of  Paragraph  ( 6 ) , Section  22  of  Article  III  of  the 
Charter  for  St.  Louis  County $ 
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(2)  That  it  is  the  duty  of  the  Board  of  Election  Com- 
missioners of  St,  Louis  County  to  seleet,  determine  and  pro- 
vide for  the  acquisition  of  such  election  supplies,  equipment 
and  services  as  may  be  necessary  to  discharge  the  duties 
imposed  upon  such  Commission,  and  that  such  acquisition  is 

to  be  made  in  accordance  with  the  procedures  established  under 
Paragraph  (6),  Section  22,  Article  III  of  the  Charter  for  St* 
Louis  County,  and, 

(3)  That  it  is  the  duty  of  the  Board  of  Election  Com- 
missioners of  St,  Louis  County  to  determine  in  the  exercise 

of  its  sound  discretion  the  appropriate  type  of  voting  machines 
to  be  used  in  the  conduct  of  ©lections  within  such  county 
and  that  such  voting  machines  are  to  be  acquired  in  accordance 
with  the  procedures  established  pursuant  to  the  provisions 
of  Paragraph  (6),  Section  22,  Article  III,  Charter  for  St, 

Louis  County, 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  *«y  assistant.  Will  F,  Berry,  Jr, 

Very  truly  yours. 


JOHN  M,  DALTON 

Attorney  General 
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SANITY  HEARINGS:- 
SHERIFF: 


The  prosecuting  attorney  of  a county  may  repre- 
sent the  sheriff  of  the  county  at  a sanity  hear- 
ing in  which  the  sheriff  was  the  informant; 
state  is  an  interested  party  in  a sanity  hearing 
because  the  public  at  large  may  suffer  in  per- 
son or  property  from  the  dangerous  vagaries  of 
the  individual  alleged  to  be  of  unsound  mind, 
and  because  such  person  by  a dissipation  of  his 
property  may  become  a charge  upon  the  public 
purse. 


March  11,  1954 


Honorable  Robert  £.  Grist 
Prosecuting  Attorney 
Shelby  County 
Shelbyville,  Missouri 

Dear  Sir: 

/ 

Your  recent  request  for  an  official  opinion  reads  as 
follows: 

"Reference  is  made  to  your  letter  of  Sep- 
tember 2,  1953 » addressed  to  this  office 
wherein  it  is  stated  that  fit  is  improper 
for  a prosecuting  attorney  to  represent, 
at  a sanity  hearing,  held  within  his  county, 
the  person  whose  sanity  is  the  subject  of 
inquiry.  Also  that  it  is  improper  for  a 
prosecuting  attorney  to  represent,  in  his 
private  capacity  an  informant  in  a sanity 
hearing  but  that  it  is  the  duty  of  the  prose- 
cuting attorney  to  represent  the  state  at 
all  sanity  hearings  held  within  his  county’. 

This  conclusion  was  based  on  Opinion  No. 

59-52  (Williamson)  prepared  for  Roy  W.  McGee, 

Jr.,  Greenville,  Missouri,  January  7,  1952. 

"In  accordance  therewith  please  advise  if 
it  is  proper  for  a prosecuting  attorney  to 
represent,  at  a sanity  hearing,  held  within 
his  county,  the  informant  when  the  informant 
is  the  sheriff  of  such  county,  and  is  acting 
in  his  official  capacity  as  Sheriff?  Also, 

I would  like  to  know  what  interest  the  state 
and/or  county  has  in  a sanity  case  which  is 
to  be  protected  by  the  prosecuting  attorney." 

On  page  2 of  the  opinion  rendered  by  this  department  to 
Honorable  Roy  ¥.  McGhee,  on  January  7,  1952,  referred  to  by 
you  above,  we  quoted  Section  45&«Q4Q  RSMo.  1949 » which  reads 
as  follows: 
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"Whenever  any  judge  of  the  county  court, 
magistrate,  sheriff,  coroner  or  constable 
shall  discover  any  persons,  resident  of 
his  county,  to  be  of  unsound  mind,  as  in 
Section  458.020  mentioned,  it  shall  be 
his  duty  to  make  application  to  the  pro- 
bate court  for  the  exercise  of  its  juris- 
diction; and  thereupon  the  like  proceedings 
shall  be  had  as  in  the  case  of  information 
by  unofficial  persons." 

It  is  our  belief  that  when  any  of  the  county  officers 
listed  above,  which  includes  the  sheriff,  files  an  information 
requesting  a sanity  hearing  for  some  individual,  that  he  does 
so  as  a representative  of  the  state,  and  that  in  effect  such 
action  is  the  action  of  the  state,  in  which  case  it  is  proper 
for  him  to  be  represented  by  the  prosecuting  attorney,  who  is 
charged  by  Section  56.060  RSMo.  1949  (quoted  on  page  3 of  the 
opinion)  with  the  duty  of  prosecuting  and  defending  all  civil 
actions  in  which  the  state  may  be  concerned  or  interested. 

In  the  McGhee  opinion  we  held  that  the  state  is  interested 
in  a sanity  proceeding  for  the  reasons  set  forth  on  page  3 of 
the  said  opinion,  which  reasons  are  thus  stated: 

"In  the  case  of  State  v.  Sklnker,  126  S.W. 

2d  1156,  l.c.  1161,  the  court  stated: 

* * But  it  is  also  true  that  in 
these  lunacy  proceedings,  the  state, 
as  parens  patriae,— the  community,— 
society,— has  an  interest,  both  to 
protect  the  insane  person  and  to  pro- 
tect the  public  from  possible  Injury 
and  to  the  end  that  such  person  may 
not,  through  mental  incapacity,  waste 
his  estate  and  become  a charge  upon 
the  public.  See  State  ex  rel.  Paxton 
v.  Guinotte,  257  Mo.  1,  165  S.W.  716, 

51  L.R.A.,  N.S.,  1191,  Ann.  Cas . 

1915D,  658.*  * *» 

"In  the  case  of  State  ex  rel.  v.  Guinotte, 

257  Mo.  1,  l.c.  11,  the  court  stated: 

' * * * Who  are  the  parties  in  interest 
in  an  inquest  de  lunatico  under  our 
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statute?  Manifestly,  (a)  the  public 
at  large,  that  it  may  not  suffer  in 
person  or  property  from  the  dangerous 
vagaries  Or  mania  of  the  individual 
alleged  to  be  of  unsound  mind,  and 
for  that  such  person  by  a dissipation 
of  his  property,  may  not  become  a 
charge  upon  the  public  purse,*  * 

As  we  stated  above,  we  believe  that,  when  a sheriff  files 
an  Information  asking  for  a sanity  hearing,  his  action  is 
equivalent  to  an  action  by  the  state.  That  position  is,  we 
believe , supported  by  the  case  of  ex  parte  Witmer,  247  3.W.  2d 
547 » At  1 * c • 550  of  its  opinion  in  that  case,  the  Missouri 
Supreme  Court  stated? 

"As  stated,  petitioner’s  other  ground  for 
saying  that  the  probate  court  acquired  no 
jurisdiction  over  him  is  because  the  com- 
plaining witness,  Vernon  Reynolds,  sheriff 
of  Cedar  County,  also  served  the  notice  of 
the  sanity  hearing . The  basis  for  this 
contention  is  Sec.  5$. 190,  K . S . 1949, 

V.A.M.S.,  which  provides  that  when  the 
sheriff  whose  duty  it  is  to  serve  process, 
is  a party  or  is  interested  in  the  suit, 
the  coroner  shall  serve  and  execute  all 
write. 

"Sec,  45^*040  provides  that  ’Whenever  any 
* * * sheriff  * * * shall  discover  any  per- 
sons, resident  of  his  county,  to  be  of 
unsound  mind,  * * * it  shall  be  his  duty 
to  make  application  to  the  probate  court 
for  the  exercise  of  its  jurisdiction!  * * * . ’ 

"And  under  Sec.  45$ .090  the  sheriff,  act- 
ing officially,  is  protected  against  the 
payment  of  coats  in  the  event  the  person 
alleged  to  be  insane  shall  be  discharged. 

"Was  Mr.  Reynolds  a party  within  the  mean- 
ing of  Sec.  5$. 190  and  thus  disqualified 
from  serving  the  notice?  There  is  no  claim 
that  he  was  personally  interested  in  the 
outcome  of  the  proceeding. 
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"In  State  ex  rel.  Terry  v.  Holtkamp,  330 
Mo.  60S,  51  S.W,  2d  13  at  loc.  eit.  19, 
our  Supreme  Court  said:  ’A  lunacy  pro- 
ceeding is  a civil,  as  distinguished  from 
a criminal,  proceeding}  yet  it  is  a pro- 
ceeding in  personam  by  the  state;  the 
public  is  interested  in  the  warfare  of 
the  person  alleged  to  be  insane.’  Citing 
State  ex  rel.  v.  Gulnotte,  2*>7  Mo.  1, 

•'  165  S,W.  715,  51  L.R.A.,  N.S.  1191." 

As  we  stated  above,  since  the  action  of  the  sheriff  in 
signing  an  Information  for  a sanity  hearing  is  an  action  by 
the  state,  and  since  it  is  incumbent  upon  the  prosecuting 
attorney  to  represent  the  state,  in  all  civil  actions  in  which 
the  state  is  interested,  and  since  a sanity  hearing  is  held 
to  be  a civil  action,  and  since  the  state  is  interested  in  a 
sanity  hearing,  the  prosecuting  attorney  may  represent  the 
sheriff  in  a sanity  hearing  held  because  of  an  information 
filed  by  the  sheriff  requesting  such  hearing. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  the  prosecuting 
attorney  of  a county  may  represent  the  sheriff  of  the  county 
at  a sanity  hearing  in  which  the  sheriff  was  the  informant. 

It  is  the  further  opinion  of  this  department  that  the 
state  is  an  interested  party  in  a sanity  hearing,  because  the 
public  at  large  may  suffer  in  person  or  property  from  the  dan- 
gerous vagaries  of  the  individual  alleged  to  be  of  unsound  mind, 
and  because  such  person  by  the  dissipation  of  his  property  may 
become  a charge  upon  the  public  purse. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  Hugh  P.  Williamson. 


Very  truly  yours, 
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John  M.  Dalton 
Attorney  General 


Superintendent  of  the  state  hospital  in  which  an 
insane  person  is  incarcerated  pursuant  to  an  order 
of  the  Governor  suspending  his  sentence  because  of 
such  insanity  has  no  power  to  return  him  to  the 
custody  of  the  prison  officials  absent  an  order 
to  that  effect  from  the  Governor. 


November  18,  195k- 


Honorable  W.  J.  Creraer,  M.D. 

Superintendent 

Missouri  State  Hospital  No*  1 
Pulton,  Missouri 

Bear  Sin 

In  your  recent  request  you  ask  this  office  for  an  opinion 
on  the  following  facts t 

M0n  July  all-,  1953,  we  received  at  this  hospital 
one  $.  M*  as  a transfer  from  the  Missouri  State 
Penitentiary  on  an  order  of  the  Governor  In  ac- 
cordance with  statutes  No*  5>i|.90t{-Q*  'Phis  Individ* 
ual  had  been  convicted  in  the  April  1953  term  of 
the  circuit  court,  Cap©  Girardeau  County— having 
been  actually  sentenced  by  an  order  of  the  court 
May  2,  1953  to  two  years  in  the  Missouri  State 
Penitentiary  for  grand  larceny* 

"Following  his  admission  here,  it  was  out*  opinion 
that  this  individual  was  suffering  from  Schizo- 
phrenic Reaction,  Acute  Undifferentiated  type.  He 
was  definitely  insane*  Under  treatment  he  has 
shown  no  Improvement  whatsoever* 

"Facts  subsequently  remain  that  this  patient  is 
a resident  of  the  State  of  Illinois,  and  his  family 
have  been  anxious  to  get  him  returned  to  the  State 
of  Illinois  for  treatment*  I am  not  familiar  with  sick 
parole  statutes  under  the  State  penal  system,  and  for 
several  months  I have  had  repeated  requests  to  attempt 
to  determine  whether  an  individual  confined  here  un- 
der sueh  circumstances  could  by  any  legal  means  be  re- 
turned to  the  custody  of  authorities  by  the  Board  of  Pro- 
bationary paroles  under  the  sick  parole  statutes. 

"Statute  No.  549G50  would  Indicate  to  me,  that  I have 
no  authority  to  do  anything  but  to  certify  back  to  the 
Governor  that  the  patient  has  completely  recovered,  as 
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far  as  transferring  back  to  the  penal  authorities 
jurisdiction*  In  this  particular  case,  it  would 
seem  that  recovery  is  unlikely  and  I will,  there- 
fore, never  be  In  such  a position  to  so  certify 
to  the  Governor* 

"I  would  appreciate  from  you  an  opinion  concern- 
ing the  facts  in  this  case— whether  there  is  any 
statutory  regulations  with  which  I am  not  familiar, 
that  would  possibly  give  me  the  authority  to  certi- 
fy to  the  ( Governor  that  while  this  patient  is  not 
recovered  and  recovery  is  unlikely  that  I would  urge 
that  he  be  retired  to  the  custody  of  penal  auth- 
orities for  sick  parole  consideration*  I understand 
that  the  family  have  given  assurance  that  he  would 
be  placed  under  medical  jurisdiction  if  such  Con- 
sideration is  possible. " 

As  you  indicate  in  your  letter.  Section  54-9* 050  RSMo  194-9  re- 
lates only  to  a situation  where  the  superintendent  certifies  to 
the  return  to  sanity  jof  a convict  who  has  theretofore  completed 
twp-thirds  of  his  sentence  before  his  transfer  to  the  asylum,  and 
would  have  no  bearing  upon  the  problem  which  you  face.  In  the 
present  case,  you  indicate  not  only  that  the  convict  has  not  recover- 
ed his  sanity  but  that  he  is  unlikely  to  do  so  and,  of  course.  In 
such  circumstances,  you  oould  not  certify  to  his  recovery  either*  un- 
der the  provisions  of  Section  54-9. 050  supra,  or  under  the  general 
law  of  the  state  as  set  out  in  the  case  of  State  v.  Brackington, 

34-9  Mo,  662,  162  SW2d  860.  In  the  present  case,  the  convict  is 
legally  held  in  your  Institution  pursuant  to  an  order  of  the  Gover- 
nor, issued  under  the  authority  granted  him  by  Section  54-9*04-0  RSMo 
194-9,  and  his  release  for  treatment  elsewhere  can  only  be  accom- 
plished by  one  having  discretion  in  the  matter  of  the  disposition 
of  convicts  who  become  insane  before  the  completion  of  their  sen- 
tence. Since  the  authority  of  the  Board  of  Probation  and  Parole  f 
extends  only  to  "any  person  confined  in  any  correctional  institu- 
tion” by  the  provisions  of  Section  54-9*24-0  RSMo  194-9,  such  Board 
could  not  have  such  discretion  In  the  case  of  the  convict  whom  you 
mention  since  he  is  presently  legally  confined  in  your  institution 
rather  than  In  a correctional  institution,  and  therefore,  it  would 
appear  that  the  discretion  In  this  matter  is  vested  by  the  provi- 
sions of  said  Section  54-9.04-0  in  the  hands  of  the  Governor* 

This  section  (54-9*04-0)  gives  the  Governor  authority  "to  pardon 
such  lunatic,  commit  or  suspend,  for  the  time  being,  the  execution 
of  such  sentence.*.". 
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Thus  it  appears  that  the  Governor  has  large  discretion  in 
such  cases  as  is  shown  by  such  decisions  as  that  of  the  Missouri 
Supreme  Court  in  the  case  of  Lime  v,  Blagg,  %%  Mo,  1,  131  SW2d 
£83*  and  that  the  Governor  has  wide  latitude  in  the  nature  of  the 
order  that  he  may  issue*  and  that  the  action  he  takes  may  be  con- 
ditioned in  any  manner  that  is  not  illegal,  immoral,  or  impossible. 
See  experts  Strauss*  320  Mo,  3^9,  7 SW2d  1000}  Ex  parte  Webbe, 
(Mo*  Sup.)  30  SW2d  612;  and  Silvey  v.  Kaiser,  (Mo,  Sup.)  173  SW2d 

63. 

Prom  the  above,  it  appears  that  the  convict  about  whom  you  in- 
quire is  properly  incarcerated  in  your  institution  pursuant  to  the 
order  of  the  Governor,  that  the  Governor  has  large  discretion  as 
to  the  disposition  to  be  made  in  the  case  of  such  an  insane  prison- 
er, and  that  any  problems  now  confronting  you  as  to  the  disposition 
of  such  convict  should  be  brought  to  the  attention  of  the  Governor 
for  his  consideration, 

CONCLUSION 

Prom  the  foregoing,  it  is  the  conclusion  of  this  office  that 
the  superintendent  of  a state  hospital  wherein  an  insane  convict  is 
incarcerated  has  no  authority  to  return  sxxch  convict  to  the  custody 
of  prison  officials  prior  to  his  return  to  sanity,  that  the  discre- 
tion and  the  handling  of  such  matters  Is  vested  in  the  hands  of  the 
Governor  of  the  State  of  Missouri,  and  that  any  facts  which  might 
make  a change  desirable  should  be  brought  to  the  attention  of  the 
Governor , 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Fred  L,  Howard. 


Very  truly  yours, 


FLH/sm 


JOHN  M.  DALTON 
Attorney  General 


MISSOURI  STATE  HIGHWAY  COMMISSION: 
STATE  HIGHWAYS: 


March. 


Missouri  State  Highway  Commis- 
sion has  sole  discretion  in 
the  location  of  state  highways 
and  may  exact  from  political 
subdivisions  contributions  for 
the  purchase  of  right-of-way 
therefor. 


19,  1951*. 


Honorable  E.  Gary  Davidson 
Missouri  State  Senate 
7321  Murdock 
Shrewsbury  19*  Missouri 

Dear  Sir  t 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows: 

"The  State  Highway  Commission  of  Missouri, 
under  agreement  with  the  County  of  St. 

Louis  and  the  City  ©f  St.  Louis,  has  sur- 
veyed and  planned  certain  thoroughways  or 
expressways  as  part  of  the  State’s  primary 
highway  system  to  be  in  and  through  St. 

Louis  County  and  St.  Louis  City.  These 
projects  are  to  be  constructed  with  State 
and  Federal -a id  urban  funds , the  latter 
mad©  available  by  an  act  of  Congress  to 
expedite  traffic  in  metropolitan  areas 
throughout  the  United  States. 

"It  is  my  understanding  now  that  the  State 
Highway  Commission  refuses  to  construct 
these  necessary  highways  in  St.  Louis  County 
and  the  City  of  St.  Louis , after  having 
planned  them,  unless  the  political  subdivi- 
sion (St.  Louis  County  and  St,  Louis  City) 
through  which  they  will  pass  will  pay  in 
money,  a sum  equivalent  to  one-half  of  the 
cost  of  acquiring  the  right-of-way. 

"In  this  connection,  I would  appreciate  your 
opinion  on  these  questions: 

"1,  May  the  State  Highway  Commission,  in 
its  discretion  in  reference  to  the  expendi- 
ture of  constitutional  public  highway  funds 
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and  Federal-aid  funds,  demand  and  require  an 
additional  sum  of  money  from  a political  sub- 
division of  the  State  of  Missouri  as  a condi- 
tion to  the  location  and  construction  of  a 
necessary  and  essential  highway  into  and 
through  such  political  subdivision? 

"2.  If  these  requirements  and  demands  are 
unauthorized  and  unlawful,  what  remedy  is 
available  to  such  political  subdivision  to 
compel  the  State  Highway  Commission  to  ad- 
minister the  constitutional  road  funds  and 
Federal-aid  funds  in  a manner  consonant  to 
lav/?” 

The  authority  of  the  Missouri  State  Highway  Commission  was 
greatly  extended  by  the  adoption  of  the  Constitution  of  1945* 

We  direct  your  attention  to  the  following  portion  of  Sec- 
tion 29,  Article  IV  of  the  organic  law  of  this  states 

* * It  shall  have  authority  over  and 
power  to  locate,  relocate,  design  and  main- 
tain all  state  highways}  and  authority  to 
construct  and  reconstruct  state  highways , 
subject  to  limitations  and  conditions  im- 
posed b'y’Taw  as  to  the  manner  and  means  of 
exercising  such  authority}  and  authority 
to  limit  access  to,  from  and  across  state 
highways  where  the  public  interest  and 
safety  may  require,  subject  to  such  limita- 
tions and  conditions  as  may  He  Imposed  by""' 
law.'”  (Emphasis  ours.) 

We  think  it  pertinent  at  this  point  to  call  to  your  atten- 
tion the  constitutional  language  which  has  been  underscored. 

It  appears  therefrom  that  the  people  of  Missouri  have  reserved 
to  their  representatives  constituting  the  General  Assembly  the 
power  to  impose  limitations  and  conditions  upon  the  exercise  of 
certain  powers  to  be  exercised  by  the  State  Highway  Commission. 
Hq|pyer,  it  will  be  noted  that  such  was  not  done  with  respect 
to  the  delegated  authorization  to  such  Commission  to  locate, 
relocate,  design  and  maintain  highways. 

This  broad  constitutional  grant  of  authority  to  the  State 
Highway  Commission  has  been  recognized  by  the  appellate  courts 
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of  this  state.  We  direct  your  attention  to  State  ex  rel,  v. 
Curtis,  222  S.W,  (2d)  64,  l.e.  6S: 

w#  * * The  power  to  locate  a state  highway, 
to  determine  its  width,  type  of  construc- 
tion and  the  extent  of  land  necessary  for 
economical  and  proper  construction  are 
vested  in  the  sound  discretion  of  the  State 
Highway  Commission,  uncontrolled  by  the 
courts  except  to  compel  strict  compliance 
with  the  statutes  and  to  prevent  the  taking 
of  private  property  for  a private  or  non- 
public use.*  * 

Harrowing  this  opinion  at  this  point  down  to  the  precise 
question  which  you  have  presented  under  paragraph  1,  we  believe 
that  some  of  the  language  found  in  Subsection  (2)  of  Section  30, 
Article  IV  of  the  Constitution  may  be  of  some  assistance  in 
determining  the  meaning  to  be  accorded  the  various  constitu- 
tional provisions  relating  to  the  State  Highway  Commission. 

The  quoted  subsection  reads  in  part  as  follows : 

* * except  that  the  commission  may,  in 
its  discretion,  repay,  or  agree  to  repay, 
any  cash  advance  by  a county  or  subdivision 
to  expedite  state  road  construction  or 
improvement j * * * * n 

The  quoted  language  indicates  that  the  State  Highway  Com- 
mission has  power  to  use  funds  available  to  it  for  the  purpose 
of  repaying,  or  entering  into  an  executory  contract  to  repay, 
counties  or  other  political  subdivisions  cash  which  has  been 
advanced  for  the  purpose  of  expediting  road  construction.  It 
seems  therefrom  if  such  power  has  been  delegated  to  the  Commis- 
sion that  in  the  exercise  of  its  discretion  such  Commission  may 
require  as  a condition  precedent  to  the  location  of  a state 
highway  in  a particular  location  that  any  county  or  other  polit- 
ical subdivision  interested  in  such  location  pay  a portion  of 
the  costs  of  acquiring  necessary  rights-of-way.  Absent  fraud 
or  arbitrariness  on  the  part  of. the  State  Highway  Commission 
the  courts  have  recognized  their  inability  to  coerce  through 
appropriate  legal  action  the  State  Highway  Commission  into  tak- 
ing any  particular  steps  with  respect  to  the  location  of  state 
highways.  In  disposing  of  a contention  that  a refund  was  prop- 
erly due  to  political  subdivisions  immediately  upon  the  ascertain- 
ment of  the  amount  thereof  the  Supreme  Court  of  Missouri  said  in 
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State  ex  rel,  v.  State  Highway  Commission,  163  S.W,  (2d)  9k&, 
1*0.  954* 

tt«  * * refund  is  to  be  allowed  by  the 
commission.  Hence  it  is  the  commission 
which  must  decide  this  necessary  question 
of  fact.  The  amount  determined  under  the 
statutory  rule  and  the  time  of  payment 
lie  wholly  within  the  jurisdiction  of  the 
commission*  State  ex  rel.  State  Highway 
Commission  v,  Thompson,  331  Mo.  321,  53 
S.W.  2d  273*  When  jurisdiction  to  find 
and  determine  facts  is  vested  by  law  in 
an  administrative  tribunal  the  courts  may 
not  substitute  their  judgment  for  that  of 
the  commission,  Hewlett  v.  Social  Security 
Commission,  347  Mo,  7&4»  149  S.W.  2d  &06, 
loc.  cit.  809}  Hughes  v.  State  Board  of 
Health,  345  Mo.  995,  137  S.W.  2d  523.*  * *" 

From  our  examination  of  the  constitutional  provisions 
relating  to  the  State  Highway  Commission  and  from  the  cases 
decided  by  the  appellate  courts  of  this  state  with  respect  to 
the  powers  of  such  commission,  we  are  persuaded  to  the  belief 
that  absent  fraud  or  arbitrariness  the  State  Highway  Commis- 
sion has  the  sole  discretion  with  respect  to  the  location  of 
state  highways*  Having  such  sole  discretion  it  does  not  seem 
to  us  that  attaching  as  a condition  precedent  to  the  location 
of  a state  highway  in  any  particular  location,  the  acquisition 
in  whole  or  in  part  of  the  rights-of-way  necessary  therefor, 
either  directly  by  a political  subdivision  or  through  money 
supplied  for  that  purpose  by  such  political  subdivision,  is 
to  be  held  constructively  fraudulent  or  arbitrary  as  a matter 
of  law. 


Having  reached  the  conclusion  we  have  with  respect  to  your 
first  question  no  necessity  arises  to  pass  upon  the  further 
matters  submitted  in  question  2. 


CONCLUSION 


In  the  premises  we  are  of  the  opinion  that  the  State  High- 
way Commission  may  reasonably  require  that  a political  sub- 
division either  procure  the  necessary  rights-of-way  or  supply 
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the  money  required  to  acquire  the  same  or  a portion  thereof, 
as  a condition  precedent  to  the  location  and  construction  of 
a particular  state  highway. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Will  F.  Berry,  Jr. 

Yours  very  truly, 


WFB : VLW 


JOHN  M.  DALTON 
Attorney  General 


COUNTIES:  PARKS:  County  court  has  no  authority  to  make  dona- 

tion to  city  for  park  use  in  absence  of 
Joint  cooperative  agreement. 


July  8,  1954 


Honorable  Dick  R.  Dale,  Jr* 

Prosecuting  Attorney 
Ray  County 
Richmond.*  Missouri 

Dear  Sirs 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows! 

"The  County  Court  of  Ray  County,  Missouri, 
has  asked  this  Office  if  the  Court  could 
make  a donation  from  County  funds  to  a 
shelter  house  fund,  which  shelter  house 
will  be  constructed  in  the  City  Park  of 
Richmond,  Missouri,  which  is  the  County 
Seat  of  Ray  County,  Missouri*  After  a 
diligent  search  in  the  Statute,  I failed 
to  find  any  Statute  which  would  authorise 
a County  donation  to  a City  Park  fund. 

Since  the  County  Court  would  like  to 
make  the  donation,  which  is  needed  for 
the  erection  of  a shelter  house,  I am 
herewith  respectfully  requesting  an 
official  opinion  from  your  Office  in 
answer  to  this  question." 

Me  believe  that  your  question  may  be  answered  by  reference 
to  a prior  official  opinion  of  this  department  rendered  under 
date  of  May  12,  1952,  to  the  Honorable  Roger  Hibbard,  Prose- 
cuting Attorney,  Marion  County.  You  will  observe  that  in  the 
opinion  mentioned  it  has  been  held  that  a county  may  not  con- 
tribute money  to  a municipal  corporation  for  aid  in  sewer  con- 
struction. We  think  the  same  reasoning  equally  applicable  to 
the  question  which  you  have  proposed* 
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However,  you  will  note  that  on  page  two  of  the  opinion  it 
is  indicated  that  in  certain  circumstances  similar  activities 
might  be  lawfully  carried  out.  The  qualification  attached  to 
such  joint  cooperative  action  is  that  with  respect  to  each  of 
the  jointly  participating  municipalities  or  subdivisions  the 
proposed  activity  be  within  the  lawful  scope  of  its  powers. 

This  reference  relates  to  a provision  of  the  Constitution 
of  Missouri,  1945,  found  as  Section  16,  Article  VI,  which  reads 
as  follows: 

"Any  municipality  or  political  subdivision 
of  this  state  may  contract  and  cooperate 
with  other  municipalities  or  political  sub- 
divisions thereof,  or  with  other  states  or 
their  municipalities  or  political  subdivi- 
sions, or  with  the  United  States,  for  the 
planning,  development,  construction,  ac- 
quisition or  operation  of  any  public  im- 
provement or  facility,  or  for  a common 
service,  in  the  manner  provided  by  law.” 

Pursuant  to  this  constitutional  authorization  the  General 
Assembly  has  enacted  statutes  implementing  the  subject  matter 
thereof,.  We  direct  your  attention  to  the  provisions  of  Sec- 
tion 70.210  to  70.320,  inclusive,  RSMo  1949.  These  statutes 
provide  the  method  under  which  joint  cooperative  activities 
may  be  lawfully  conducted. 

In  view  of  the  qualifications  expressed  in  the  opinion 
attached  hereto  we  further  direct  your  attention  to  the  pro- 
visions of  Section  64.450,  RSMo  1949,  authorizing  county  courts 
in  all  counties  to  provide  revenue  for  the  purchase  of  county 
parks  and  the  maintenance  thereof.  We  further  direct  your 
attention  to  Section  90.010,  RSMo  1949,  authorizing  cities  to 
establish  and  maintain  parks.  We  think  that  these  and  other 
related  statutes  sufficiently  disclose  that  a joint  coopera- 
tive agreement  between  a county  and  a city  for  the  establishment 
and  maintenance  of  a park  system  is  lawful,  inasmuch  as  each 
of  the  contracting  parties  have  the  power  to  engage  in  such 
activities  separately,. 


CONCLUSION 


In  the  premises  we  are  of  the  opinion  that  a county  court 
may  not  contribute  fluids  to  a city  for  the  purpose  of  aiding 
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such  city  to  establish  and  maintain  a park  or  any  facilitv 
related  thereto*  J 


However,  we  are  of  the  further  opinion  that  such  activity 
may  be  done  upon  a joint  cooperative  basis  in  accordance  with 
/^e  Btate  Missouri  enacted  under  the  authority 
Ration  16,  Article  VI  of  the  Constitution  of  Missouri, 


The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Will  F*  Berry,  Jr. 

Yours  very  truly, 

John  M.  Dalton 
Attorney  General 

By  

Julian  L*  G*Malley 
Acting  Attorney  General 

WFB : vlw 

Enclosure  - 5-12-52  - Roger  Hibbard 


SCHOOL  DISTRICTS:  : Tangible  personal  property  of  an  individual 
TAXATION:  : should  be  assessed  to  the  benefit  of  the 

PERSONAL  PROPERTY!;:  school  district  wherein  the  owner  of  the 

: property  resides,  even  though  such  property 
: itself  be  located  in  another  school  district 
: within  the  same  county. 


December  21,  1951+ 


Honorable  Dick  B.  Dale,  Jr* 
Prosecuting  Attorney 
Ray  County 
Richmond,  Missouri 

Dear  Mr*  Dale* 


By  letter  dated  December  15,  1951+,  you  request- 
ed an  opinion  of  this  office  on  the  following  ques- 
tion t 


'"Where  a property  owner,  who  is  a resi- 
dent of  Ray  County,  Missouri,  residing 
in  the  City  of  Richmond,  and  owning  the 
real  ©state  on  which  he  resides,  and  also 
owns  tangible  personal  property  such  as 
livestock  which  is  situated  outside  of 
the  City  of  Richmond,  and  in  a different 
school  district,  is  the  tangible  personal 
property  assessed  in  the  same  school  dis- 
trict as  where  the  tax  payer  resides  on 
his  own  real  estate,  or  is  the  tangible 
personal  property  assessed  in  the  school 
district  in  which  it  is  situated?” 

Section  137*090,  RSMo  194-9,  makes  the  following 
provision: 


"All  tangible  personal  property  of  what- 
ever nature  and  character  situate  in  a 
county  other  than  the  one  in  which  the 
owner  resides  shall  be  assessed  in  the 
county  where  the  owner  resides,  except 
tangible  personal  property  belonging  to 
estates,  which  shall  be  assessed  in  the 
county  in  which  the  probate  court  has 
jurisdiction.” 

The  above  section  does  not  explicitly  answer  your 
question*  However,  in  State  ex  rel.  vs.  Pearson,  273 
Mo.  72,  199  S*W.  9 43,  It  is  said  that  what  is  now  Seotion 


Honorable  Dick  B.  Dale,  Jr,: 


137*090  establishes  the  doctrine  that  personal  property 
follows  the  owner  for  purposes  of  taxation.  In  the 
Pearson  case,  the  defendant  was  a resident  of  one  school 
district  in  Dade  County,  and  owned  and  operated  a farm 
within  another  school  district  within  the  same  county. 

On  the  farm  were  horses,  cattle,  farming  implements,  etc. 
owned  by  defendant.  The  County  Collector  sued  to  recover 
school  taxes  upon  the  personal  property  on  the  farm,  for 
the  use  of  the  school  district  in  which  defendant  resided. 
The  court  held  that  the  personal  property  on  the  farm  was 
taxable  in  the  school  district  of  defendant’s  residence. 
The  factual  situation  in  the  Pearson  case  and  the  one  at 
hand  are  virtually  identical.  And,  in  State  ex  rel.  Kelly 
vs,  Shepperd,  218  Mo,  656,  131  Am.  St.  Rep,  568,  the 
Supreme  Court  concluded  that  personal  property  is  taxable 
In  the  school  district  of  the  owner’s  residence,  rather 
than  the  district  wherein  the  property  is  located. 

Thus,  we  conclude  that  the  taxable  personal  property 
of  an  individual  should  be  assessed  and  taxed  in  the  dis- 
trict wherein  the  owner  resides. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that 
tangible  personal  property  of  an  Individual  should  be 
assessed  to  the  benefit  of  the  school  district  wherein 
the  owner  of  the  property  resides,  even  though  such 
property  itself  be  located  In  another  school  district 
within  the  same  county. 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr.  Paul  McGhee. 


Very  truly  yours. 


PMcG: irk 


JOHN  M,  DALTON 
Attorney  General 


SHERIFFS:  The  sheriff  of  a third  class  county  is  not 

FEES:  required  to  make  a verified  report  to  the 

THIRD  CLASS  COUNTIES:  county  court  of  his  fees  received  in  civil 

cases o 


March  12,  1954 


Honorable  Robert  A*  Dempster 
Prosecuting  Attorney  of 
Scott  County 
S ike st on,  Missouri 

Dear  Sirs 

W©  render  herewith  our  opinion  based  upon  your  request 
of  February  17,  1954,  which  request  reads  as  follows: 

"I  would  appreciate  it  if  you  would 
give  me  your  opinion  of  the  following 
question:  Is  the  Sheriff  required  to 
make  an  itemized  statement  each  month 
to  the  County  Court  pertaining  to  civil 
fees  collected  and  retained  by  him,  as 
well  as  those  uncollected?  Scott  County 
is  a third  class  county." 

We  look  first  at  Section  11  of  Article  VI  of  the  1945 
Missouri  Constitution,  to  determine  whether  it  requires  the 
sheriff  of  a third  class  county  to  make  a verified  report  of 
his  civil  fees.  That  section  reads  thus: 


"Except  in  counties  which  frame,  adopt 
and  amend  a charter  for  their  ovai  govern- 
ment, the  compensation  of  all  county  of- 
ficers shall  be  prescribed  by  law  uniform 


in  operation  in  each  class  of  counties. 
Every  such  officer  shall  file  a sworn 
statement  In  detail . of  fees  c ollected 
and  salaries  paid  to  his  necessary 
deputies  jir,  assistants,,  as  provided  by 
l&w » 


(Emphasis  ours.) 
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If  it  is  self -executing,  then  by  its  terms  it  would  re- 
quire such  a report*  The  rules  respecting  the  interpretation 
of  a constitutional  provision,  with  reference  to  whether  it  is 
self -executing,  is  thus  stated  in  16  Constitutional 

Law,  page  100 : 

"Constitutional  provisions  are  not 
self -executing  if  they  merely  indi- 
cate a line  of  policy  or  principles, 
without  supplying  the  means  by  which 
such  policy  or  principles  are  to  be 
carried  into  effect,  or  if  the  language 
of  the  constitution  is  directed  to  the 
legislature,  or  it  appears  from  the 
language  used  and  the  circumstances  of 
its  adoption  that  subsequent  legislation 
was  contemplated  to  carry  it  into  effect. 

Tested  by  these  rules,  the  foregoing  constitutional  pro- 
vision is  not  self -executing.  We  must  look  then  for  supple- 
mental legislation  to  determine  whether  the  sheriff  is  required 
to  make  a verified  report  of  his  civil  fees  to  the  county  court. 

If  such  report  is  required,  it  is  required  by  Section  50,370, 
RSMo  1949,  reading  as  follows: 

"In  all  counties  of  classes  three  and 
four,  every  county  officer  who  receives 
any  fees  or  other  remuneration  for  of- 
ficial services  which  is  payable  to  the 
county,  except  recorders  of  deeds  whose 
offices  are  separate  from  that  of  circuit 
clerks,  shall  at  the  end  of  each  month 
file  a verified  report  with  the  county 
court  of  his  county  showing  all  fees 
charged  and  accruing  to  his  office  and 
the  act  or  service  for  which  each  such 
fee  was  charged,  together  with  the  names 
of  persons  paying  or  liable  for  same. 

Upon  the  filing  of  such  report,  each  said 
county  officer  shall  forthwith  pay  over 
to  the  county  treasurer  all  fees  and 
other  moneys  collected  by  him  which  belong 
to  the  county  and  shall  take  two  receipts 
therefor,  one  of  which  shall  be  filed  with 
the  county  court  and  the  other  shall  be 
kept  on  file  in  his  office.  Every  such 
officer  shall  be  liable  personally  and  on 
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his  official  bond  for  all  fees  col- 
lected by  him  and  not  accounted  for 
and  paid  into  the  county  treasury  as 
herein  provided*” 

Are  the  sheriffs  fees  ”fees  or  other  remuneration  for 
official  services  which  is  payable  to  the  county”  within  the 
meaning  of  this  section?  We  think  not,  for  all  fees  received 
by  sheriffs  of  counties  of  the  third  class  are  permitted  to 
bo  retained  by  the  sheriff,  by  the  provisions  of  Seotion 
57,410  RSMo  1949,  That  section  reads  in  part  as  follows: 

* *The  sheriff  may  retain  all  fees 
collected  by  him  in  civil  matters.” 

Being  required  to  report  only  those  fees  ”payable  to  the 
county,”  the  sheriff  of  a third  class  county  is  not  required 
to  report  fees  received  in  civil  cases.  This  applies  both  to 
civil  fees  collected  and  those  ’’charged  and  accruing”. 


CONCLUSION 

The  sheriff  of  a third  class  county  is  not  required  to 
make  a verified  report  to  the  county  court  of  his  fees  re- 
ceived in  civil  cases,  nor  those  civil  fees  accrued  and  un- 
collected*. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant Mr • W.,  Don  Kennedy. 

Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


ELECTIONS: 

VACANCY: 

COUNTY  POLITICAL 
COMMITTEE: 


When  a vacancy  by  reason  of  death  or  withdrawal 
in  the  candidates  for  election  for  township 
committeeman  or  committeewoman  occurs  after  the 
last  day  for  filing  for  such  position  and  be- 
fore the  day  of  election,  the  county  political 
committee  is  not  authorized  to  fill  such  va- 
cancy . 


July  19,  1954 


Honorable  Robert  A.  Dempster 
Prosecuting  Attorney 
Scott  County 
Sikeston,  Missouri 


Dear  Sirt 

Your  recent  request  for  an  official  opinion  reads  as 
follows* 

”1  have  been  requested  to  obtain  an  opinion 
from  your  office  on  the  following  matter. 

”ln  the  case  of  a person  filing  declaration 
of  candidacy  foe  township  committeeman  under 
Section  120.34.0  for  election  to  such  committee 
post  at  the  August  Primary  election,  and  who 
dies  prior  to  said  Primary,  can  the  political 
committee  of  his  party  nominate  or  certify  to 
the  county  Clerk  the  name  of  some  person,  to 
replace  the  name  of  the  deceased  person,  and 
have  same  printed  on  the  August  Primary  Ballot 
for  election  along  with  other  committee  members. 

’’Since  members  of  the  county  political  com- 
mittees are  elected  at  the  Primary  and  the  in- 
stance referred  to  is  not  a vacancy  in  a nom- 
ination. we  desire  to  know  if  the  political 
committee  has  authority  to  replace  the  name 
of  the  deceased  person  and  the  county  clerk 
the  authority  to  print  the  name  of  such  re- 
placement on  the  regular  ballots  for  the  Primary 
Election. 

’’Due  to  the  shortness  of  time  remaining  for  the 
printing  of  the  official  baL lots,  an  early  re- 
sponse will  be  appreciated.” 

After  a careful  examination  of  the  laws  of  Missouri  in  this 
matter,  we  are  of  the  opinion  that,  in  the  circumstances  set  forth 
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by  you,  the  county  party  committee  is  not  authorized  to  fill  the 
vacancy  which  exists.  This  matter  of  filling  a vacancy  by  act  of 
a county  party  committee  is  set  forth  in  Section  120.550  RSMo. , Gum* 
Supp.  1953 i which  reads* 

"Party  committee  to  make  nominations,  when.* 

1,  The  party  committee  of  the  county,  district 
or  state,  as  the  case  may  be,  shall  have  authority 
to  make  nominations  in  the  following  cases* 

"(1)  When  a vacancy  in  the  candidates  for  nomina- 
tion as  a party  candidate  for  election  to any  of- 
fice shall  occur  by  reason  of  death  or  resigna- 
tion after  the  last  day  in  which  a person  may  file 
as  a candidate  for  nomination, 

"(2)  When  any  person  nominated  as  the  party  can- 
didate for  any  office  shall  die  or  resign  before 
election* 

"(3)  When  a vacancy  in  office  which  is  to  be  filled 
for  the  unexpired  term  at  the  following  general  elec- 
tion, shall  occur  after  the  last  day  in  which  a per- 
son may  file  as  a candidate  for  nomination. 

"2,  Nominations  to  fill  such  vacancies  shall  be 
filed,  as  the  case  may  be,  either  with  the  secre- 
tary of  state  not  later  than  fifteen  days  before 
the  day  fixed  by  law  for  the  election  of  the  per- 
son in  nomination  or  with  the  election  authority 
not  later  than  ten  days  before  such  election. 

tt3*  No  name  shall  be  allowed  on  the  ballot  until 
the  required  fee  has  been  paid.  (A.L.  1953  S.B.272)." 

We  do  not  believe,  however,  that  the  above  section  is  appli- 
cable to  your  situation,  because  it  refers  only  to  filling  a vacancy 
for  the  nomination  to  an  office,  whereas  township  committeemen  and 
commit teewomen  who  are  voted  on  at  the  August  primary  are  not  nomi- 
nated but  are  elected  at  the  August  primary,  which,  so  far  as  they 
are  concerned,  is  an  election.!. 

We  would  point  out  that  committeemen  and  committeewomen  may 
be  elected  according  to  the  provisions  of  Section  120.770  KSMo 
19ii-9,  which  reads* 
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"At  the  August  primary  eaoh  voter  may  write 
in  the  space  left  on  the  ballot  for  that  pur- 
pose the  names  of  a man  and  a woman#  quali- 
fied electors  of  the  precinct#  or  voting  dist- 
rict as  the  case  may  be,  for  committeemen  for 
such  township,  or  voting  district,  and  the  man 
and  the  woman  receiving  the  highest  number  of 
votes  in  such  township,  or  election  district, 
shall  be  the  members  of  the  party  committee 
of  the  county  of  which  such  voting  precinct 
or  district  is  a part.  Any  qualified  elector 
in  any  suoh  voting  precinct  or  district  may 
have  his  or  her  name  printed  on  the  primary 
ballot  or  party  ticket  on  which  he  or  she  may 
desire  to  become  a candidate  for  committee- 
man or  committeewoman  by  complying  with  the 
provisions  of  section  120.340  and,  in  all 
counties  in  this  state  now  or  hereafter  con- 
taining a city  of  the  first  class,  by  also 
paying  the  sum  of  five  dollars  to  the  treas- 
urer of  the  county  committee  of  the  party  on 
whose  ticket  he  or  she  seeks  election,” 

We  would  further  point  out  that  if  no  names  are  written  in, 
as  is  above  provided,  that  after  the  primary  the  vacancy  may  be 
filled  by  the  county  political  committee  according  to  the  provi- 
sions of  Section  120,787#  RSMo.  Cum.  Supp,  19!>3,  which  reads* 

••Vacancies  on  county  committee,  filled,  how.- 
Whenever  any  vacancy  shall  occur  on  the  county 
central  committee  of  any  political  party,  a 
majority  of  the  committee  shall  have  power  to 
fill  such  vacancy  by  electing  any  qualified 
voter  of  such  political  party  who  resides  in 
the  township  or  voting  district  to  be  repre- 
sented,” 


V 

CONCLUSION 

It  is  the  opinion  of  this  department  that  when  a vacancy 
by1 reason  of  death  or  withdrawal  in  the  candidates  for  election 
for  township  committeeman  or  committeewoman  occurs  after  l«he  last 
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day  for  filing  for  such  position,  and  before  the  day  of  election, 
that  the  county  political  committee  is  not  authorized  to  fill 
such  vacancy. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Hugh  Pf  Williamson, 


Very  truly  yours, 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


APPROPRIATIONS:  Purposes  for  which  appropriation  of  one  million 

dollars  made  in  Section  Appropriation 

Laws  1933“33  may  be  disbursed. 


January  12,  1934 


Honorable  Phil  M.  Donnelly 
Governor  of  Missouri 
Executive  Office 
Jefferson  City,  Missouri 

Dear  Governor  Donnelly* 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department,  based  upon  a letter  received  by  you,  the 
pertinent  part  of  which  reads  as  follows: 

"At  our  conference  this  morning  relative 
to  the  building  program  for  the  Missouri 
State  School  the  question  arose  as  to 
how  the  #1,000,000.00  appropriation  could 
be  used  in  a building  program. 

"We  submit  the  following  questions  which 
In  our  opinion  should  be  submitted  to  the 
Attorney  General  for  his  clarification 
and  official  opinion. 

”1.  Gan  any  part  of  the  #1,000,000.00 
appropriated  to  the  Missouri  State  School 
for  the  'erection  of  a building  or  build- 
ings suitable  for  housing  £00  additional 
patients  and  equipment  for  such  building' 
be  used  for  any  of  the  following  necessary 
facilities: 

"(a)  Construction  of  sewage  disposal 
plant 

”{b)  Water,  gas  and  electrical  service 
extension  and  connections  within 
the  grounds 
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" (c)  Grading  and  site  improvements, 

including  landscaping,  immediate 
adjacent  to  the  building  or  build- 
ings 

"(d)  Construction  of  roadway,  parking 
areas  and  sidewalks 

" (e)  Remodelling  and  rehabilitation  of 
existing  buildings  to  be  used  in 
conjunction  with  any  new  buildings 
to  be  erected  out  of  said 
appropriation 

” (f)  In  the  event  two  or  more  buildings 
were  erected  could  equipment  be 
purchased  out  of  this  appropriation 
for  all  of  said  buildings. 


The  appropriation  referred  to  is  found  as  Section 
Appropriation  Laws,  1953-1955#  and  insofar  as  is  pertinent 
to  the  matter  under  consideration  reads  as  follows: 

"Section  5>.l£0«  Missouri  State  School  (Marshall 
and  Carrollton) .—There  is  hereby  appropriated 
out  of  the  state  treasury,  chargeable  to  the 
funds  herein  designated,  for  the  use  of  the 
Missouri  State  School,  for  the  payment  of 
salaries  and  wages  of  the  officers  and  employees; 
for  the  original  purchase  of  property;  for  the 
repair  and  replacement  of  property;  and  fcr  the 
operating  and  other  expenses;  for  the  period 
beginning  July  1,  1953  and  ending  June  30, 

1955. 

"For  the  Missouri  State  School,  payable  from 
General  Revenue  Fund,  as  follows: 

Personal  Service: 

Salaries  of  the  superintendent,  psychiatrists, 
psychologists,  social  workers,  assistant 
physicians,  dentists,  steward,  and  other 

employees  $1, 200, 000. 00 

Additions : 

Erection  of  a building  or  buildings  suitable 
for  housing  £00  additional  patients  and 
equipment  for  such  building  1,000,000.00 

Repairs  and  Replacements: 
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Labor,  materials  and  supplies  for  repair- 
ing buildings,  building  equipment, 
furniture,  office  and  operative  equip- 
ment and  structures  other  than  buildings, 
and  other  necessary  repairs  and  replacements  80,000.00 

As  being  appropriate  to  determining  expenditures  which  may 
legally  be  made  under  this  appropriation,  we  direct  your  atten- 
tion to  Section  21.260,  RSMo  19^9*  reading  as  follows? 

"Appropriations  for  the  operation  and  main- 
tenance of  departments  shall  be  separately 
itemized,  and  separate  appropriations  shall 
be  made  for  each  item  of  extraordinary  opera- 
tion and  maintenance  expenditure  and  for  each 
major  capital  expenditure.  Every  appropriation 
law  shall  distinctly  specify  the  amount  and 
purpose  of  the  appropriation  without  reference 
to  any  other  law  to  fix  the  amount  or  purpose." 

We  now  group  the  questions  proposed  under  Subparagraphs 
(a),  (b),  (cl,  (d)  for  consideration.  Inasmuch  as  it  is  our 
belief  that  the  same  general  rules  are  applicable  to  the  deter- 
mination of  the  propriety  of  these  expenditures. 

It  is  not  ed  in  the  letter  of  inquiry  that  all  of  the 
matters  referred  to  in  these  subparagraphs,  together  with 
the  other  two,  are  said  to  be  "necessary  facilities."  This, 
of  course,  presents  a factual  problem  and  one  which  we  are 
unable  to  consider  definitely  in  the  absence  of  detailed  plans 
and  specifications  of  the  proposed  structure  or  structures. 

It  1b  true,  as  has  been  held  in  State  v.  Weatherby,  168  S.W. 

(2d)  lOIj.8,  that  appropriation  acts  must  be  strictly  construed, 
yet  I think  it  is  equally  well-Bettled  law  that  such  acts  must 
also  be  construed  to  effectuate  the  intent  of  the  General 
Assembly  in  making  the  appropriation.  We  are  here  confronted 
with  the  problem  of  determining  in  a general  way  what  improve- 
ments may  be  properly  included  within  the  purview  of  the 
phraseology  used  in  the  appropriation  act  of  an  appropriation 
for  "erection  of  a building  or  buildings  suitable  for  housing 
500  additional  patients  and  equipment  for  such  building." 

It  is  common  knowledge  that  as  the  term  "building"  is 
used,  particularly  in  statutes  and  appropriation  acts,  some- 
thing more  than  merely  four  walls  and  a roof  is  contemplated. 
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In  addition  to  such  a bare  structure,  adequate  sanitary  facili- 
ties, utility  supply  lines,  landscaping  and  beautification  of 
adjoining  grounds,  and  vehicular  and  pedestrian  traffic  road- 
ways may  very  well  be  contemplated.  We  think  that  in  each  In- 
stance the  relationship  of  each  of  such  items  to  the  completed 
structure  as  a whole  must  be  given  due  consideration.  Therefore, 
It  is  our  thought  that  the  various  facilities  enumerated  under 
the  subparagraphs  now  under  consideration,  if  shown  to  be  a 
part  of  an  integrated  plan  for  the  proposed  new  building,  and 
if  further  found  to  be  reasonably  necessary  for  the  efficient 
use  of  the  structure  for  the  purpose  Intended,  are  expenditures 
which  may  lawfully  be  made  under  the  appropriation  for  the  ’’erec- 
tion of  a building,” 

W©  think  in  this  regard  the  provisions  of  Section  202.600, 
RSMo  1949,  may  be  of  some  value  in  determining  the  validity 
of  each  of  such  proposed  expenditures. 


This  section  reads  as  follows t 

’’Object  of  school,— The  objects  of  such  school 
shall  be  to  secure  the  humane,  curative, 
scientific  and  economical  treatment  and  care 
of  the  feeble-minded  and  epileptics,  exclusive 
of  dangerous  insane  epileptics,  to  fulfill  which 
design  there  shall  be  provided,  among  other 
things,  a tract  of  fertile  and  productive 
land  in  a healthful  situation,  with  an  abundant 
supply  of  wholesome  water,  sufficient  means 
of  drainage  and  disposal  of  sewerage,  and 
sanitary  conditions ; and  there  shall  be  fur- 
nished among  other  necessary  structures, 
cottages  for  dormitory  and  domiciliary  uses, 
buildings  for  an  infirmary,  a schoolhouse  and 
a chapel,  workshops  for  the  proper  teaching 
and  productive  prosecution  of  trades  and  in- 
dustries; all  of  which  structures  shall  be 
substantial  and  attractive,  but  plain  and 
moderate  in  cost,  and  arranged  on  the  colony 
or  village  plan%ft 

You  will  note  that  under  the  provisions  of  the  Section  quoted 
the  statutory  duty  is  specifically  enjoined  upon  the  Division 
of  Mental  Diseases  to  provide  adequate  supplies  of  water  and  to 
provide  suitable  sewage  and  disposal  facilities.  Furthermore, 
under  the  powers  granted  the  Division  of  Mental  Diseases  in  the 
same  statute  it  could  well  be  that  as  finally  built,  a plan  for 
a group  of  buildings  might  be  adopted*  Certainly,  should  this 
be  done,  means  for  the  passage  of  vehicles  and  pedestrians  from 
one  structure  to  another  would  be  necessary  for  the  efficient 
usage  of  the  buildings. 
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With  respect  to  the  question  proposed  under  Subparagraph 
(e)  it  is  our  belief  that  no  part  of  the  appropriation  may  be 
used  for  the  purposes  mentioned  in  the  letter  of  inquiry*  Hot 
only  is  the  ’’remodelling  and  rehabilitation  of  existing  build- 
ings1' somethihg  which  is  separate  and  distinct  from  the  "erec- 
tion of  a building,"  but  the  General  Assembly  has,  in  the 
appropriation  bill  under  the  further  provisions  quoted, 
appropriated  the  sum  of  §80,000 ,.00  for  the  purpose,  which 
money  is  to  be  used  for  operations  of  this  type. 

With  respect  to  the  question  proposed  under  Subparagraph  {f ) 
of  the  letter  of  inquiry  it  is  our  belief  that  the  very  lan- 
guage of  the  appropriation  act,  as  quoted  supra,  authorizes  the 
usage  of  such  portion  of  the  one  million  dollars'  appropriation 
as  may  be  necessary  for  equipping  such  structures  as  may  be 
built  from  the  money  therein  provided. 

The  General  Assembly  has  specifically  authorized  the  erec- 
tion of  "building  or  buildings”  and  having  further  provided  for 
equipping  such  new  structures,  it  is  our  thought  that  the  money 
may  be  so  used  whether  one  or  more  buildings  be  ereeted. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  the  appropriation 
of  one  million  dollars  made  under  Section  5*15>0,  Appropriation 
Laws  19£>3**5>!?»  May  be  used  for  the  following  purposes,  or  any 
one  or  more  of  them,  if,  and  only  if,  such  proposed  expenditure 
is  a part  of  an  integrated  plan  for  the  facility  and  reasonably 
necessary  for  the  efficient  use  of  the  completed  structure j 

(1)  The  construction  of  a sewage  disposal  plant; 

(2)  The  extension  of  necessary  utility  facilities; 

(3)  Site  improvements,  including  landscaping 
immediately  adjacent  to  the  new  building; 

(i|)  The  construction  of  roadways,  parking  areas 
and  sidewalks  "t  and, 

(5)  Equipment  for  any  building  or  buildings 
constructed  out  of  the  appropriation. 


Honorable  Phil  M.  Donnelly 


It  Is  the  further  opinion  of  this  office  that  no  part 
of  said  appropriation  of  one  million  dollars  may  be  used 
for  the  remodelling  and  rehabilitation  of  existing  buildings 
or  other  structures. 

The  foregoing  opinion , which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Will  P.  Berry,  Jr. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


( 


CIVIL  DEFENSE: 


> v.. . > 

A county  may  properly  expend  funds  for  the  salary  and 
mileage  of  a civil  defense  director;  it  would  be  im- 
proper to  employ  civil  defense  director  and  have  him 
designated ‘ as  a deputy  sheriff  although  he  performs 
none  of  the  civil  or  criminal  functions  of  the  deputy 
sheriff. 


February  1,  1954- 


Konorable  John  E.  Downs 
Froseouting  Attorney 
Buchanan  County 
St*  Joseph,  Missouri 

Bear  Sin 


This  department  is  in  receipt  of  your  recent  request  for  an 
official  opinion.  You  thus  state  your  request; 

"Buchanan  County,  a county  of  the  second  class, 
is  desirous  of  employing  an  individual  to  act 
as  a director  of  County  Civil  Defense.  In  this 
connection  I have  two  questions  for  your  deter- 
mination; 

"l.  Gan  the  County  properly  expend 
funds  for  the  salary  and  mileage  for 
a Civil  Defense  director? 

"2.  Is  it  proper  to  employ  such  an 
individual  and  carry  him  as  a Deputy 
Sheriff  and  paid  as  such  even  though 
this  individual  performs  no  functions 
criminal  or  civil  and  is  not  under’  the 
direction  and  control  of  the  Sheriff, 
but  merely  carried  budge f wise  as  a De- 
puty?*' .::X 

The  Civil  Defense  Law  of  Missouri  3.s  found  in  Senate  Bill  #4-06, 
enacted  by  the  6?th  General  Assembly,  yrbleh  became  effective  August 
29,  1953*  This  law  is  a reenactment  of  the  Civil  Defense  Law  enact- 
ed in  1951*  Senate  Bill  N,o*  4-06  is  now  Chapter  44-,  V.A.K.S.,  Docket 
Far  t. 

In  this  law  the  term  "political  subdivision1"  Is  stated  to  mean 
"any  county  or  city,  town,  village  or  any  fire  district  created  by 
law."  And  the  term  "local  organization  for  civil  defense"  means 
"any  organization  established  under  this  law  by  any  county  or  any 
city,  town  or  village  to  perform  local  civil  defense  functions." 


Honorable  John  E.  Downs 


Section  414.. 020,  of  the  Civil  Defense  Daw  states s 

”1.  There  is  hereby  created  within  the  executive 
branch  of  the  state  government  a 'Division  of  Civil 
Defense'  (hereinafter  called  the  'Civil  Defense 
Agency')  and  a 'Director  of  Civil  Defense'  (herein- 
after called  the  'Director*)  who  shall  be  the  head 
thereof.  The  director  shall  be  appointed  by  the 
governor  with  the  advice  and  consent  of  the  senate. 

He  shall  not  hold  any  other  state  office.  He  shall 
hold  office  during  the  pleasure  of  the  governor  and 
shall  receive  a salary  of  not  to  exceed  six  thousand 
five  hundred  dollars  per  annum,  to  be  fixed  by  the 
governor,  payable  monthly  out  of  the  state  treasury. 

”2.  The  director  may  employ  and  fix  tie  compensa- 
tion of  such  technical,  clerical,  stenographic  and 
other  personnel  (when  they  are  to  be  compensated)  and 
may  make  such  expenditures  within  the  appropriation 
therefor,  as  may  be  necessary  to  carry  out  the  pur- 
poses of  this  law. 

"3.  The  director,  subject  to  the  direction  and  con- 
trol of  the  governor , shall  be  the  executive  head  of 
the  civil  defense  agency  and  shall  be  responsible  to 
the  governor  for  carrying  out  the  program  for  civil 
defense  of  this  state.  He  shall  coordinate  the  ac- 
tivities of  all  organizations  for  civil  defense  with- 
in the  state,  and  shall  maintain  liaison  with  and  co- 
operate with  civil  defense  agencies  and  organizations 
of  other  states  and  of  the  federal  government,  and  shall 
have  suoh  additional  authority,  duties  and  responsibilities 
authorized  by  this  law  as  may  be  prescribed  by  the  gover- 
nor . ” 

Section  44.080  of  the  Civil  Defense  Daw  states* 

"1.  Each  political  subdivision  of  this  state  may 
establish  a local  organization  for  civil  defense 
in  accordance  with  the  state  civil  defense  plan 
and  program,  with  a director  appointed  by  the 
executive  officer  of  the  political  subdivision 
ahd  who  shall  have  direct  responsibility  for  the 
organization,  administration  and  operation  of  such 
local  organization  for  civil  defense,  subject  to 
the  direction  and  control  of  such  executive  officer 
or  governing  body.  Each  local  organization  for  civil 
defense  shall  be  responsible  for  the  performance  of 
civil  defense  functions  within  the  territorial  limits 
of  the  political  subdivision  within  which,  it  is  organ- 
ized, and  may  conduct  such  functions  outside  of  such 
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territorial  limits  as  may  be  required  pursuant 

_ to  the  provisions  of  this  law, 

"2,  In  carrying  out  the  provisions  of  this  law 
eaeh  political  subdivision  mayi 

*’ (1)  Appropriate  and  expend  funds,  make  contracts, 
obtain  and  distribute  equipment,  materials,  and 
supplies  for  civil  defense  purposes,  provide  for 
the  health  and  safety  of  persons  and  property, in- 
cluding emergency  assistance  to  victims  of  any  enemy 
attaok;  and  to  direct  and  coordinate  the  development 
of  civil  defense,  plans  and  programs  in  accordance 
with  the  policies  and  plans  of  the  federal  and  state 
civil  defense  agencies! 

" (2)  Appoint,  provide,  without  compensation,  or  re- 
xnove  air  raid  wardens,  rescue  teams,  auxiliary  fire 
and  police  personnel  and  other  civil  defense  teams, 
units  or  personnel; 

"(3)  In  the  event  of  enemy  attack,  waive  any  time 
consuming  procedures  and  formalities  otherwise  re- 
quired by  statute  pertaining  to  the  advertisement 
for  bids  for  the  performance  of  public  work  or  en- 
tering into  contracts," 

It  will  be  noted  that  Section  44**Q®0  states  that  each  political 
subdivision  of  the  state  may  establish  a local  organization  for  civ- 
il defense  in  accordance  with  the  state  civil  defense  plan.  We  noted 
above  that  a oounty  is  a political  subdivision  of  the  state.  Section 
44*020,  supra,  states  that  the  governor  may  appoint  a state  director 
who  shall  receive  a salary  not  to  exceed  f 6^00, 00  per  year.  It  would 
seem  that  for  a county  to  appoint  a county  'director,  at  a salary, 
would  be  in  "accordance”  with  the  state  plan.  Furthermore,  subpara- 
graph (1)  of  paragraph  (2)  of  Section  44-»080,  supra,  gives  the  po- 
litical subdivision  power,  in  carrying  out  the  provisions  of  the  law, 
to  "appropriate  and  expend  funds,  # . 

It  would  appear  that  this  could  very  well  include  the  salary 
of  a director  of  civil  defense. 

Furthermore,  subparagraph  (2)  of  paragraph  (2)  of  Section  41|-*080, 
supra,  states  that  "air  raid  warden,  rescue  teams,  auxiliary  fire 
and  police  personnel,  and  other  civil  defense  terms,  units  or  person- 
nel shall  serve  without  compensation,"  We  do  not  believe  that  the 
words  "milts  or  personnel"  used  above  were  meant  to  include  the  di- 
rector since  he  is  separately  mentioned  in  paragraph  (I)  above. 
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We  are  aware  of  the  well-established  rule  of  law  in  Missouri 
that  before  anyone  can  be  paid  public  funds  he  must  be  able  to 
point  to  a statute  authorizing  such  payment*  We  believe  that  Sec- 
tion i|4*080*  supra,  is  such  authority. 

Adequate  civil  defense  is  a matter  of  vital  importance  to  our 
people*  It  would  seem  that  to  establish  and  oversee  such  a program 
in  a county  of  the  size  of  Buchanan  County  would  be  a full  time  job 
for  one  person*  It  could  not  be  thought  that  the  Legislature  con- 
templated that  a Director  could  be  secured  to  serve  without  compen- 
sation. We,  therefore,  believe  that  a comity  may  expend  funds  for 
salary  and  mileage  for  a civil  defense  director* 

Your  second  question  is:  ’’Is  it  proper  to  employ  such  an  in- 
dividual and  carry  him  as  a deputy  sheriff  and  paid  as  such  even 
though  this  individual  performs  no  functions  criminal  or  civil  and 
is  not  under  the  direction  and  control  of  the  sheriff,  but  merely 
carried  Jiudgetwise  as  a deputy  “while  in  reality  acting  as  civil 
defense  director," 

We  do  not  believe  that  this  would  be  proper.  Section  57.270 
RSMo  19ii9,  states: 

"Every  deputy  sheriff  shall  possess  all  the 
powers  and  may  perform  any  of  the  duties 
prescribed  by  law  to  be  performed  by  the 
Sheriff," 

This  clearly  contemplates  that  a deputy  sheriff  shall  assist 
the  sheriff  in  the  performance  of  his  civil  and  criminal  functions. 
To  appoint  a deputy  and  then  not  have  him  assist  the  sheriff  in 
performing  his  duties  would  be  a fraud  upon  the  comity. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  a county  may  pr'operly 
expend  funds  for  the  salary  and  mileage  of  a civil  defense  director; 
also  that  it  would  be  improper  to  employ  a civil  defense  director 
and  have  him  designated  as  a deputy  sheriff  although  he  performs 
some  of  the  civil  or  criminal  functions  of  the  deputy  sheriff. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant  Hugh  P.  Williamson, 


Very  truly  yours. 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


•t 


TAXATION:  Corporation  organized  under  Chapter  35l>  RSMo 

CORPORATIONS:  19lj,9,  engaged  in  operating  telephone  exchanges 

: subject  to  original  assessment  by  Missouri 
State  Tax  Commission. 


Apr!  1 26,  1954 


Honorable  J,  Morgan  Done! son 
Prosecuting  Attorney 
Mercer  County 
Princeton,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official 
opinion  of  this  department  reading  as  follows: 

H Grand  River  Mutual  Telephone  Corpora- 
tion, being  a mutual  type  of  company  fi- 
nanced under  the  Telephone  Act  of  the 
Rural  Electrification:  Administration, 
has  recently  acquired  numerous  telephone 
properties  in  this  arid  surrounding  counties. 
The  telephone  properties  acquired  have  in 
the  past  been  assessed  by  the  State  Tax 
Commission. 

" Grand  River  Mutual  Telephone  Corporation 
contend  that  they  should  b©  assessed  by 
the  local  assessor,  which  in  Mercer  Comity, 
being  under  township  organization,  would 
be  the  township  assessor  in  each  township 
wherein  their  lines  are  located.  They  con- 
tend that  they  are  of  exactly  the  same 
status  as  are  the  RRA  electric  cooperatives 
of  Missouri  and  that,  since  sole  ownership 
is  vested  in  the  telephone  subscribers, 
each  subscriber  being  limited  but  compelled 
to  own  one  share  of  common  stock  of  the 
telephone  corporation,  that  their  tax  assess- 
ment should  be  on  the  same  basis  and  they 
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should  not  be  assessed  by  the  State 
Tax  Commission,  I find  no  precedent 
covering  telephone  companies  and  there- 
fore, would  appreciate  If  you  would 
render  an  opinion  advising  as  to  whether 
or  not  the  local  assessor  should  proceed 
with  this  assessment  or  should  the  assess- 
ment be  made  by  the  State  Tax  Commission, 
as  was  the  practice  of  the  predecessor 
companies* 

"Your  promptness  in  furnishing  this 
opinion  will  be  appreciated, tt 

You  have  further  advised  us  in  a subsequent  communica- 
tion that  the  corporation  referred  to  in  your  letter  of 
inquiry  was  organized  under  the  general  and  business 
corporation  code,  found  Chapter  3£>1,  RSMo  1949*  We  are 
further  advised  by  the  Public  Service  Commission  of  the 
State  of  Missouri  that  the  corporation  referred  to  in  your 
letter  of  inquiry  is  operating  under  a certificate  of  con- 
venience and  necessity  issued  by  that  department. 

The  liability  for  taxation  of  the  property  of  the  cor- 
poration being  conceded  we  will  not  stop  to  point  out  the 
constitutional  and  statutory  provisions  imposing  such  lia- 
bility* We  believe  that  the  answer  to  your  inquiry  is 
found  in  Subsection  1 of  Section  133*420,  RSMo  1949*  reading 
as  follows: 

”1,  The  commission  shall  have  the 
exclusive  power  of  original  assess- 
ment of  railroads,  railroad  cars, 
rolling  stock,  street  railroads, 
bridges,  telegraph,  telephone,,  ex- 
press companies,  and  other  similar 
public  utility  corporations,  com- 
panies and  firms,"  (Emphasis  ours,) 

It  is  noted  In  your  request  for  this  opinion  that  the 
contention  is  being  made  by  the  corporation  that  it  should 
occupy  the  same  status  as  rural  electrification  cooperatives 
organized  under  the  provisions  of  Chapter  394,  RSMo  1949. 
However,  in  view  of  the  information  given  to  us  that  the 
corporation  about  which  you  have  inquired  is  one  organized 
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under  the  general  and  business  corporation  code  and  Is 
engaged  in  business  as  a public  utility*  it  is  apparent 
that  a clear  distinction  exists  between  such  a corporation 
and  a rural  electric  cooperative* 


CONCLUSION 


In  the  presses  we  are  of  the  opinion  that  a corpora- 
tion organized  under  the  general  and  business  corporation 
code  of  the  state  of  Missouri  and  furnishing  telephone 
service  for  hire  to  the  public  generally  is  liable  for 
assessment  by  the  State  lax  Commission  under  the  provi- 
sions of  Section  138,14.20*  RSMo  19^-9* 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant.  Will  F*  Berry,  Jr* 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


COUNTY  COURTS: 

SECOND  CLASS  COUNTIES: 
PURCHASES : 


The.  county  court  of  Buchanan  county  may 
purchase  directly  from  Platte  county, 
without  asking  for  bids,  an  iron  bridge  to 
be  used  as  a part  of  the  road  building  prog* 
gram  in  Buehanan  county.  The  county  court 
of  Buchanan  county  may,  without  asking  for 
bids,  purchase  surplus  government  equipment 
for  use  in  its  road  building. 

May  20,  195k- 


Honorable  John  Bl,  Downs 
Prosecuting  Attorney 
Buchanan  County 
Courthouse 

St,  Joseph,  Missouri 


Dear  Sirs 

Xour  recent  request  for  an  official  opinion  reads  as  follow: 

"This  office  would  like  your  advice  and  opin- 
ion on  the  following  problem. 

"The  County  Court  of  Buchanan  County  has  the  op- 

feels  that  this  is  a reasonable  price  and  that  wo 
can  us©  the  bridge. 

"The  problem  is  this:  I®  there  any  way  in  which 
this  County  Court  can  lawfully  purchase  the  bridge 
direct  from  Platte  County  or  must  they  ask  for  d 
on  a bridge  with  specifications  like  the  bridge 
Platte  County  has  to  sell? 

"Furthermore,  on  occasions  there  are  opportunities 
to  purchase  government  surplus  equipment  which  the 
C ounty° e Quid  us e in  its  road  building  program.  This 
equipment  could  be  purchased  at  a saving*  yet  th^ 

Federal  Government  can  not  submit  bids. 

any  way  in  which  this  County  can  buy  such  equipment 

directi" 

In  regard  to  the  authority  of  the  county  < c0^!f rt^,^q^r®1|rOP" 

SI  553 

"The  said  court  shall  have  control  and  management 
of  the  property,  real  and  personal,  oolong- 
!ng  to  the  co Aty.  and  shall  have  power  and  auth- 
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orlty  to  purchase,  lease  or  receive  by  donation 
any  property * real  or  personal,  for  the  use  and 
benefit  of  the  county;  to  sell  and  cause  to  be 
conveyed  any  real  estate*  goods  or  chattels  be- 
longing to  the  county*  appropriating  the  proceeds 
of  such  sale  to  the  use  of  the  same,  and  to  audit 
and  settle  all  demands  against  the  County.” 

This  Is  a very  broad  and  inclusive  grant  of  power*  and  tinder 
it,  without  modification,  the  county  court  certainly  could  purchase 
the  bridge  from  Platte  County  and  the  government  surplus  equipment 
for  road  building,  without  advertising  for  bids. 

Section  50*?60  RSMo  19119,  applies  only  to  counties  of  the  second 
class,  which  is  the  classification  of  Buchanan  county,  and  relates 
to  purchases  by  such  a county.  That  section  reads: 


”It  shall  be  the  duty  of  the  judges  of  the  county 
court  in  all  counties  of  the  second  class,  on  or 
before  the  first  day  of  February  of  each  year,  to 
determine  the  kind  and  quantity  of  supplies,  in- 
cluding any  advertising  or  printing  which  the  county 
may  be  required  to  do,  required  by  law  to  be  paid  for 
out  of  the  county  funds,  that  will  be  necessary  for 
the  use  of  the  several  officers  of  such  county  dur- 
ing the  current  year,  and  to  advertise  for  sealed 
bids  and  contract  with  the  lowest  and  best  bidder  for 
such  supplies.  Before  letting  any  such  contract  or 
contracts  the  court  shall  cause  notice  that  it  will 
receive  sealed  bids  for  such  supplies,  to  be  given 
by  advertisement  in  some  daily  newspaper  of  general 
circulation  published  in  the  county,  such  notice  to 
be  published  on  Thursday  of  each  week  for  three  con- 
secutive weeks,  the  last  insertion  of  which  shall 
not  be  less  than  ten  days  before  the  date  in  said 
advertisement  fixed  for  the  letting  of  such  contract 
or  Contracts*  which  shall  be  let  on  the  first  Monday 
in  March,  or  on  such  other  day  and  date  as  the  court 
may  fix  between  the  first  Monday  of  March  and  the 
first  Saturday  after  the  second  Monday  in  March  next 
following  the  publication  of  such  notice;  provided. 
that  if  by  the  nature  or  quantity  of  any  article  or 
thing  needed  for  any  couhty  officerinany  county  of 
thi a state  to  which  sections  $0.760  to  50.790  apply, 
the  same  may  not  be  included  in  such  contract  at  a sav- 
ing to  such  county,  then  such  article  or  thing  may  be 
purchased  for  such  officer  upon  an  order  of  the  county 
court  first  being  made  and  entea^ed  as  provided  in  sec- 
tions' 50.760  to  50.790;  and  provided  further,  that  if 
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arxy  supplies  not  Included  in  such  contract  be  required 
by  any  aueh' 'officer "or  If  the  supplies Included  in 
such  contract  b'e  exhausted  then  such  article  or  thing 
may  be  purchased  !for  such  officer  upon  order  of  the 
o oun ty  oo'ur t fir s t beirig'made " and~gnter ed  of  reoorS 
as  provided  in  sections  50.760  to 

It  will  be  noted  by  the  underlined  portion  of  Section  $0,760, 
supra,  that  as  it  applies  to  supplies  for  each  county  office,  the 
bid  system  may,  at  the  discretion  of  the  county  court,  be  set  aside. 

We  also  believe  that  the  bridge  and  the  government  surplus 
equipment  in  question  would  be  by  their  ’’nature  and  quantity” 
objects  which  could  not  be  included  in  a contract  resulting  from 
a bid,  at  any  saving  to  the  county.  We  believe,  too*  that  the  Tgrldge 
and  government  surplus  equipment  would  come  under  the  heading  ’’sup- 
plies not  Included  in  such  contract”,  and  supplies  which  were  includ- 
ed in  a contract,  but  which  became  exhausted  before  the  expiration 
of  the  time  for  which  they  were  purchased,  in  both  of  which  Instances 
they  may  be  purchased  simply  upon  an  order  of  the  county  court* 

It  Is  our  opinion  that  Section  5>G,76Q,  supra,  gives  to  the 
county  court  of  a second  class  county  the  authority  to  purchase  di- 
rect the  articles  enumerated  by  you* 

Section  70.100  RSMo  1949,  reads: 

"That  any  municipality  or  political  subdivision  of 
this  state  may  enter  Into  contracts  with  the  United 
States  of  ibnerica,  or  with  any  department  or  agency 
thereof,  for  the  purpose  of  accepting  gifts  and  for 
the  purchase,  sale,  exchange,  lease  * or  transfer  of 
any  equipment,  supplies,  materials,  or  other  property 
for  cash,  credit,  or  other  property,  with  or  without 
warranty,  and  upon  such  other  terms  and  conditions  as 
the  federal  government,  or  the  department  or  agency 
thereof,  deems  proper,  without  regard  to  the  provi- 
sions of  law  or  any  municipal  charter  or  ordinance 
which  may  require,  among  other  things,  the  following: 

"(1)  Posting  of  notices  or  public  advertising  for 
bids  or  of  expenditures! 

”(2)  Inviting  or  receiving  of  competitive  bids; 

”(3)  The  making  of  purchases  from  the  lowest  and 
best  bidder! 

"(4)  The  delivery  of  purchases  before  payment,” 
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The  above  section  obviously  fully  covers  the  question  raised 
by  you  regarding  the  purchase  by  the  county  of  surplus  government 
equipment,  and  clearly  gives  the  county  permission  to  do  so  directly 


COHOLfraiOK 

It  is  the  opinion  of  this  department  that  the  county  court  of 
Buchanan  county  may  purchase  directly  from  Platte  County,  without 
asking  for  bids,  an  iron  bridge  to  be  used  as  a part  of  a public 
building  program  in  Buchanan  county. 

It  is  our  further  opinion  that  the  county  court  of  Buchanan 
county  may,  without  asking  for  bids,  purchase  surplus  government 
equipment  for  use  in  its  road  building  program. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr,  Hugh  P.  Williamson* 


Very  truly  yours, 


HPW/ld 


JOHN  M,  DALTON 
Attorney  General 


DOUBLE  JEOPARDY ?•  A hearing  by  the  Supervisor  of  Liquor  Control  j 

FORMER  JEOPARDY:  to  suspend  or  revoke  a liquor  license  does  not 

LIQUOR  SUPERVISOR:  place  the  licensee  in  jeopardy  of  being .deprived 
CRIMINAL  LAW:  of  his  life  or  liberjty^within  the  meaning  of 

Article  I,  Section  19,  Constitution  of  Missouri, 
1945,  and  Section  556.240  RSMo  1949*  and,  there- 
fore, said  hearing  is  not  a bar  to  subsequent 
criminal  prosecution  for  the  same  act  in  viola- 
tion of  the  liquor  control  laws. 


FI  LED 


June  8,  1954 


Honorable  Edward  L.  Dowd 
Circuit  Attorney 
Municipal  Courts  Building 
St.  Louis*  Missouri 

Dear  Sir: 

By  your  letter  of  May  El*  1954*  you  requested  an  official 
opinion  as  follows l 

"The  St.  Louis  press  yesterday  published  a 
report  Indicating  that  a charge  of  illegal 
possession  of  liquor  against  a 
was  dismissed  by  St.  Louis  County  Magistrate 


"The  dismissal  of  the  prosecution  according 
to  the  press  reports  was  based  on  Magistrate 

finding  that  because  the 
defendant • s ' heer  license  had  been  suspended 
after  State  Liquor  Control  agents  found 
spirituous  liquors  on  the  premises,  that  the 
imposition  of  the  penalties  provided  by  law 
for  such  illegal  possession  would  constitute 
* double  jeopardy1.  Apparently  the  Magistrate's 
theory  In  dismissing  the  case  was  that  the 
defendant  had  already  been  punished  by  the 
suspension  of  the  license. 

"It  has  always  been  the  law  to  my  knowledge 
that  a liquor  license  is  a privilege  granted 
by  the  State  in  pursuance  of  its  regulatory 
powers  of  the  distribution  and  sale  of  intoxi- 
cating liquors. 


Honorable  Edward  L.  Dowd 


MIt  would  appear  therefore  that  the  suspension 
or  revocation  of  a liquor  license  is  not  ’punish-  j 
ment  * at  all  but  rather  is  a mere  withdrawal  of 
a privilege  the  State  was  not  obligated  to  grant 
in  the  first  instance* 

"this  decision  conflicts  directly  with  the 
State  Statutes  and  Supreme  Court  decisions.  | 

If  it  is  to  be  the  law,  then  the  enforced 
ment  of  liquor  violations  will  become  a 
| farce*  Yearly,  the  St,  I*oula  Circuit  Court 

Grand  Jury  Indicts  a large  number  of  people 
under  the  same  circumstances,  and  informa- 
tions are' issued  by  the  Circuit  Attorney’s 
.office  based  on  exactly  the  same  evidence 
that  result  in  prosecution  and  conviction, 

X believe  there  is  a serious  conflict  between 
the  Supreme  Court  decisions  and  the  Magis- 
trate’s ruling.  Therefore,  1 am  requesting 
an  official  opinion  by  your  office  as  to 
f whether  or  not  our  understanding  of  the 

| liquor  laws  is  correct,  and  particularly 

whether  the  grounds  stated  by  the  Magi- 
strate in  the  dismissal  ordered  are  sup- 
ported by  law.  Because  of  the  fact  we  have 
so  many  liquor  cased  now  pending  prosecu- 
tion, I would  appreciate  an  early  reply.” 

The  criminal  prosecution  of  which  you  speak  was  apparently 
based  on  Section  3II.27O  RSMo  19i|-9*  paragraph  1,  which  reads 
as  follows  t 

”1,  It  shall  be  unlawful  for  any  person, 
holding  a license  for  the  sale  of  malt 
liquor  only,  to  possess,  consume,  store, 
sell  or  offer  for  sale,  give  away  or  other- 
wise dispose  of,  upon  or  about  the  premises 
mentioned  in  said  license,  or,  upon  or  about 
said  premises  to  suffer  or  permit  any  person 
to  possess,  consume,  store,  sell  or  offer  for 
sale,  give  away  or  otherwise  dispose  of,  any 
Intoxicating  liquor  of  any  kind  whatsoever 
other  than  malt  liquor  brewed  or  manufactured 
by  the  method,  in  the  manner,  and  of  the  ingre- 
dients, required  by  the  laws  of  this  state. 
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Whosoever  shall  violate  any  provision  of 
this  section  shall  be  guilty  of  a mis- 
demeanor, and  upon  conviction  thereof  by 
any  court  of  competent  Jurisdiction  shall 
be  punished  as  in  this  chapter! provided  as 

< to  misdemeanors#  Upon  such  conviction 

becoming  final#  the  license  of ; the  person 
so  convicted  shall  forthwith#  and  without  other 
or  further  action#  order  or  proceeding# 
be  deemed  to  have  been  revoked#  and  shall 
by  the  licensee  be  forthwith  surrendered 
to  the  supervisor  and  canceled*” 

The  w double  Jeopardy”  provision  In  the  Constitution  of 
Missouri#  194£*  is  Article  X#  Section  l9* 

"That  no  person  shall  be  compelled  to  testify 
against  himself  in  a criminal  cause*  nor  shall 
any  person  be  put  again  in  Jeopardy  of  life  or 
liberty  for  the  same  offense,  after  being  once 
acquitted  by  a Jury?  but  if  the  Jury  fail  to 
render  a verdict  the  court  may#  in  its  discre- 
tion* discharge  the  Jury  and  commit  or  bail 
the  prisoner  for  trial  at  the  same  or  next 
term  of  court?  and  if  Judgment  be  arrested  after 
a verdict  of  guilty  can  a defective  indictment 
or  information#-: or 'if  Judgment  on  a verdict 
of  guilty  be  reversed  for  error  in  law#  the 
prisoner  may  be  tried  anew  on  a proper  indict- 
ment or  information#  or  according  to  the  law#” 

(Emphasis  ours  ) 

Section  £$6*240  RSMo  1949  makes  the  following  provision* 

"When  the  defendant  shall  be  acquitted  or 
convicted  upon  any  indictment#  he  shall 
not  thereafter  be  tried  or  convicted  of  a 
different  degree  of  the  same  offense#  nor 
for  an  attempt  to  commit  the  offense  charged 
in  the  indictment*  or  any  degree  thereof* 
or  any  offense  necessarily  Included  therein* 
provided  he  could  have  been  legally  con- 
victed of  such  degree  or  offense#  or  attempt 
to  commit  the  same#  under  the  first  indictment*” 

The  above  provisions  apply  only  to  criminal  prosecutions* 
22og. J.S.,  Criminal  Law*  paragraph  24-0,  PP *372-373*  The 
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constitutional  provision  was  construed: by  the  Supreme  Court 
of  Missouri  In  State  v.  Spear,  6 Mo.  644#  645#  as  follows  * 

"*  -«■  #By  this  provision  I understand*  that 
In  all  criminal  prosecutions ; where  a convic- 
tion would  subject  him  to  capital,  punishment# 
or  would  render  him  liable  to  be  restrained 
from  his  personal  liberty#  an  acquittal  by 
a Jury  is  a complete  fear  to  any  subsequent 
trial.  * # #"  ' I ' ‘ 

The  "double  jeopardy"  provision  does  not  apply  to  civil 
actions.  State  v„  Muir,  I64.  Mo.  610#  65  S.W.2  85*  Thus#  in 
Donnelly  V.  Steele#  180  Fed,. 2d  1019#  It  was  said  that  the 
petitioner  was  not  placed  in  Jeopardy  twice  for  the  same  offense, 
because  he  had  been  sued  for  damages  by  the  widow  of  the  man 
he  killed*  and  prosecuted  and  imprisoned  for  the  same  murder# 

Nor  does  the  revocation  of  a liquor  license  bar  a criminal 
prosecution  for  the  same  offense.  48  C. J.S.#  Intoxicating 
Liquors#  par.  180#  pp.  308#  309.  Thus,  in  State  v.»  Barnett# 

111  Mo.  App..  552#  the  St#  Louis  Court  of  Appeals  made  this 
statement  concerning  the  revocation  of  a liquor  license*  and 
criminal  prosecution#  for  the  same  act*  l.e#  555*556* 


“County  courts  unquestionably  have  jurisdiction 
to  revoke  dramshop  licenses  in  a proper  case  if 
the  licensee  has  not  kept  an  orderly  house. 

R.  S.  1899#  sec . 3012 • Therefore#  the  county 
court  of  Pemiscot  county  had  jurisdiction  of 
the  subject-matter  of  the  proceeding  to  revoke 
the  license  of  Wm.  H.  Barnett.  This  proceeding 
was  instituted  on  a properly  verified  informa- 
tion charging  the  defendant  with  keeping  a dis- 
orderly house.  To  the  argument  that  the  county 
court  revoked  the  license  for  the  same  offence 
acted  on  by  the  circuit  court#  and  that  the 
action  of  the  county  court  was  In  a proceeding 
of  which  it  had  no  jurisdiction#  because  a 
prior  proceeding  to  forfeit  on  the  same  ground 
was  pending  in  another  court#  our  answer  is  that 
the  proceedings  in  the  two  courts  were  entirely 
different.  The  cause  pending  in  the  circuit 
court  was  a criminal  information  charging 
Wm.  H,  Barnett  with  a district  offence#  to-wit* 
keeping  a museal  instrument  in  his  saloon  and 
permitting  it““to  be  played.  The  charge  in 
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the  county  court  was  keeping  &l disorderly  house. 

Those  two  charges  were  distinct  and  the  county- 
court  had  jurisdiction  of  one  and  the  circuit 
court  of  the  other.  But  if  the  county  court 
sustained  the  charge  of  keeping  a disorderly 
house  on  proof  of  the  same  facts  far  which 
Wm.  H,  Barnett  was  convicted  of  an  offence 
in  the  circuit  court,  this  doeh  not  render 
the  forfeiture  by  the  judgment  of  the  former 
tribunal,  on  a finding  by  it  that  a disorder- 
ly house  had  been  kept,  a nullity  in  this 
independent  prosecution*  * 

In  Barnett  vs.  County  Court,  111  Mo.App,  693,  the  same 
court  made  this  statement  as  to  the  rights  of  a liquor  licensee, 
l,o,  706* 

“Our  conclusion  is  that  the  county  court  in 
revoking  the  license  .of  appellant , acted  in 
an  administrative  and  ministerial  capacity 
as  the  agent  of  the  State,  exercising  the 
police  powers  thereof  to  the  end  .that  the 
business  otherwise  unlawful,  should  not  be 
conducted  in  a manner  contrary  to  the  permit 
theretofore  by  it  granted  and  that  the  pro- 
oeeding  contemplated  by  section  3012  which 
was  had  in  this  case  by  the  county  court  is 
In  no  sense  judicial  for  the  reason  that  no 
right  of  life,  liberty  or  property  was  there- 
in involved  nor  adjudicated  and  that  there 
was  therefore  no  ease  or  cause  pending  In 
the  county  court  as  is  contemplated  by  the 
statute  granting  appeal  therefrom  to  the 
circuit  court,*  * 

The  proceedings  before  the  Supervisor  of  Liquor  Control 
is  not  a criminal  prosecution.  There  is  no  information  or 
indictment  as  required  by  Article  I,  Section  17,  Constitution 
of  Missouri,  19k$»  aor  is  said  Supervisor  vested  with  judicial 
power  by  Article  V,  Section  1,  Constitution  of  Missouri,  194$, 
The  Supervisor  is  not  authorized  to  inflict  punishment,  nor  is 
he  authorized  to  deprive  a person  of  his  life  or  liberty,  but 
may  only  revoke,  or  suspend  a temporary  permit  granted  by  the 
state.  Therefore,  the  constitutional  and  statutory  prohibition 
against  double  jeopardy  is  not  applicable  to  a hearing  before 
said  Supervisor  to  suspend  or  revoke  a license. 
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OQKOLtJSIQN 

It  Is*  therefore*  the  opinion  of  this  office  that  a hearing 
by  the  Supervisor  of  liquor  control  to  suspend  or  revoke  a liquor 
license  does  not  place  the  license©  in  jeopardy  of  being  deprived 
of  his  life  or  liberty*  within  the  meaning  of  Article  $*  Section  19* 
Constitution  of  Missouri*  194,5*  and  Section  556.240  RSMo  1949*  and* 
therefore*  said  hearing  is  not  a bar  to  subsequent  criminal 
prosecution  for  the  same  act  in  violation  of  the  liquor  control 
laws* 

This  opinion*  which  I hereby  approve*  was  prepared  by  my 
Assistant*  Mr*  Paul  McGhee* 

Very  truly  yours* 


JOHN  M.  D ALTOS 
Attorney  General 

PMoGl Ivd 
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SHERIFFS:  ‘Sheriff  in  second  class  county  should  ..charge- - 
ten  cents  per  mile  for  services. in  criminal 
and  civil  proceedings* 


July  14,  195^ 


Honorable  John  E*  Downs 
Proa® outing  Attorney 
Buchanan  County 
St*  Joseph,  Missouri 

Dear  Sirs 

We  have  received  your  request  for  an  opinion  of  this 
office,  which  request  is  as  follows: 

"This  office  would  like  your  advice  and 
opinion  on  the  following  matter: 

"-The  sheriff  of  this  county  would  like  to 
know  whether  he  should  charge  10pf  or  7p 
per  mile  for  each  mile  traveled  serving 
any  venue*  summons* writs  or  other  orders 
of  the  court  when  served  more  than  five 
miles  from  where  the  court  is  held* 

"We  note  that  Section  57-280  entitled 
’Pees  of  Sheriffs*  states  that  he  may 
charge  10^  for  such  service  and  Section 
£7*300  states  that  a sheriff  may  charge 
lOjzf  in  criminal  cases  but  Section  £7*350 
entitled  ’Mileage  Rates  Allowed  Glass  2 
Counties’  states  that  the  sheriff  and 
his  deputies  ahall  be  reimbursed  out  of 
the  county  treasury  at  the  rate  of  7^ 
per  mile  for  each  mile  actually  traveled 
in  the  performance'  of  their  official 
duties* 

nWe  would  like  to  know  what  is  proper  for 
the  sheriff  of  this  county  to  charge*  10^ 
or  H,  and  if  he  is  allowed  to  charge  10£, 
what  happens  to  the  other  3^  which  he  is 
not  paid  by  the  County  Treasurer?" 
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Section  57.280,  RSMo  19i|9,  provides,  in  part,  as  follows i 

"Pees  of  sheriffs  shall  be  allowed  for  their 
services  as  follows? 

"For  each  mile  actually  traveled  in  serving 
any  venire  summons,  writ;,  subpoena  or  other 
order  of  court  when  served  more  than  five 
miles  from  the  place  where  the  court  is  held, 
provided  that  such  mileage  shall  not  be 
charged  for  more  than  one  witness  subpoenaed 
or  venire  summons  or  other  writ  served  in 
the  same  cause  on  the  same  trip  . ♦ * • • *10 

Section  57.300,  RSMo  191^9,  provides: 

"Sheriffs,  county  marshals  or  other  offi- 
cers shall  be  allowed  for  their  services 
in  criminal  cases  and  in  all  proceedings 
for  contempt  or  attachment  as  follows: 

Ten  cents  for  each  mile  actually  traveled 
in  serving  any  venire  summons,  writ,  sub- 
poena or  other  order  of  court  when  served 
more  than,  five  miles  from  the  place  where 
the  court  is  held}  provided,  that  such 
mileage  shall  not  be  charged  for  more  than 
one  witness  subpoenaed  or  venire  summons 
or  other  writ  served  in  the  same  cause  on 
the  same  trip."  " - 

Section-57. 350*  MoRS,  1953  Supp.,  provides: 

"The  sheriff  and  his  deputies  shall  be  re- 
imbursed out  of  the  county  treasury,  at  the 
rate  of  seven  cents  per  mile  for  each  mile 
actually  and  necessarily  traveled,  in  this 
state,  in  the  performance  of  their  official 
duties.  When  mileage  is  allowed,  it  shall 
be  computed  from  the  place  where  court  is 
usually  held,  and  when  court  is  usually  held 
at  one  or  more  places,  such  mileage  shall  be 
computed  from  the  place  from  which  the  sheriff 
or  deputy  sheriff. travels  in  performing  any 
service.  When  two  or  more  persons  who  are 
summoned,  subpoenaed,  or  served  with  any 
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process,  writ,  or  notice,  in  the  same  action, 
live  in  the  same  general  direction,  mileage 
be  allowed  only  for  summoning,  sub- 
poenaing or  serving  of,  the  most  remote*  At 
the  end  of  each  month,  the  sheriff  and  each 
deputy  shall  file  with  the  county  court  an 
accurate  and  itemized  statement,  in  writing, 
showing  in  detail  the  miles  traveled  by  such 
officer,  the  date  of  each  trip,  the  nature  of 
the  business  engaged  in  during  each  trip,  and 
the  places  to  and  from  whloh  he  has  traveled. 
Such  statement  shall  be  signed  by  the  officer 
making  claim  for  reimbursement,  verified  by 
hie  affidavit,  and  filed  by  him  with  the  county 
court.  Whenever  claim  for  reimbursement  is 
made  by  a deputy,  his  statement  shall  also  be 
approved  in  writing  by  the  sheriff*  The  county 
court  shall  examine  every  claim  filed  for  re- 
imbursement, and  if  found  correct,  the  county 
shall  pay  to  the  officer  entitled  thereto,  the 
amount  found  due  as  mileage," 

Section  £7*370,  RSMo  1949,  provides: 

"It  shall  be  the  duty  of  the  sheriff  to  charge, 
collect  and  receive,  upon  behalf  of  the  county, 
every  fee,  penalty,  charge,  commission,  and 
other  money  that  accrue  to  him  or  hi  a office 
in  connection  with  criminal  matters,  and  all 
such  fees,  penalties,  charges,  commissions,  and 
money  collected  by  him,  shall,  at  the  end  of 
each  month,  be  paid  by  him  to  the  county  treas- 
urer, . as  hereafter  provided," 

Section  57*380,  RSMo  1949,  provides: 

"It  also  shall  be  the  duty  of  the  sheriff  to 
charge,  collect  and  receive,  on  behalf  of  the 
county,  every  fee,  penalty,  charge,  commission 
and  other  money  that  shall  accrue  to  him  or 
his  office  for  official  services  rendered  in 
civil  matters,  by  virtue  of  any  statute  of 
thl b state,  and  all  such  fees,  penalties, 
charges,  commissions,  and  other  money  collected 
by  him,  shall  at  the  end  of  each  month  be  paid 
by  him  to  the  county  treasurer,  as  hereafter 
provided,  leas  that  amount  which  he  is  herein 
authorized  to  retain.  He  shall  not  be  entitled 
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to  collect  the  per  diem  allowed  to  the  sheriff 
as.  a.  member  of  the  board  of  equalization  and 
board  of  appeals,  as  provided  in  section  13&.«02.0** 

'•  , (Emphasis  ours,)  i}7.  ; / , 

Section  57*34°*  MoRS,  1953  Supp.,  provides  that  the  sheriff 
in  second  class  counties  of  less  than  100,000  population  may  re- 
tain from  hiB  civil  fees  an  amount  not  to  exceed  #3# 900  for  any 
year  of  hie  term.  i:  > J;'. 


. Considering  th^abbve  statutes  together,  it  appears  to  us 
that ’the  fees  provided  by  Sections  57*280  and  57*300,  supra,  for 
mileage  are  the  fees  •iriiich  the  person  liable  for  the  coBts  in 
the  action  must  pay.*:-:  Mn  criminal  matters,  such  fee  must,  in 
accordance  with  Section  57*370,  supra,  be  turned  in  to  the  county 
treasurer..  In  civil  matters,  the  sheriff  is  permitted  to  retain 
such  fee  up  to  the  limit  provided  by  Section  57*340,  supra. 


Section  57*350,  MoRS,  1953  Supp,,  fixes  the  rate  of  re- 
imbursement by  the  county  to  the  sheriff  for  the  mileage  traveled 
by  him  in  the  performance  of  his  official  duties.  This  section 
does  not  in  any  way  purport  to  fix  the  amount  which  should  be 
charged  by  the  sheriff  to  the  person  liable  for  the  costs  In  the 
particular  case. 


CONCLUSION 


Therefore,  It  is  the  opinion  of  this  office  that  the  sheriff 
of  second  class  counties  should  charge  his  mileage  in  civil  and 
criminal  actions  in  accordance  with  Sections  57*280  and  57*300, 
RSMo  1949,  respectively,  at  the  rate  of  ten  cents  per  mile,  al- 
though. the  sheriff’s  reimbursement  from  the  county  is,  in  accord- 
ance with  Section  57*350,  MoRS,  1953  Supp,,  at  the  rate  of  seven 
cents  per  mile,  . 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Robert  R.  Welbora, 


Yours  very  truly. 


JOHN  M,  DALTON 
Attorney  General 
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CITIES:  ■ ■■ 

CONTRACTS: 
PUBLIC  POLICY: 
WELFARE  BOARD: 


A memfeer  of  the  common  council  of  the  City  of 
St.  Joseph  may  accept  payment  from  the  Social 
■Welfare  Board  of  Buchanan  County  for  trans- 
portation of  a patient  to  a hospital  at  the 
request  of  said  board* 


August  10,  1954 


Iiono  ruble  John  !»  Downs 
Prosecuting  Attorney 
Buchanan.  County 
St*  Joseph,  "Missouri 


Attention*  Mr*  Frank  Q*  Cornett,  Jr. 


Dear  Mr*  Downs* 

By  letter  dated  July  13,  1954*  yon  requested  an 
opinion  of  this  office  as  follows  t 

w#  # # The  Department  of  Public  Health 
and  Welfare  operates  on  funds  appro- 
priated to  it  by  the  City  of  St.  Joseph 
and  the  County  of  Buchanan.  One  of  the 
members  of  the  St.  Joseph  City  Council, 
John  E.  Rupp*  is  an  operator  of  a funeral 
home  and  ambulance  service*  At  the  re- 
quest of  The  Department  of  Public  Health 
and  Welfare,  when  they  could  find  no  one 
else  to  do  ito*  Mr.  Rupp  took  a patient 
to  Mt.  Vernon*  Missouri*  The  charge  for 
this  was  #70.00.  Our  problem  is  this  - 
may  Mr.  Rupp,  being  a member  of  the  St. 
Joseph  City  Council*  accept  payment  for 
this  trip?” 

In  a subsequent  letter  you  stated* 

"The  department  involved  in  ray  letter  of 
July  13,  is  a social  welfare  board  of 
the  County  of  Buchanan.  It  was  foraed 
under  what  is  now  Section  205*770  R.S. 
Missouri,  1949*  Although  it  gets  its 
funds  on  which  to  operate  from  both 
the  city  and  the  county*  it  does  not 
seem  to  be  under  the  control  of  either." 


Honorable  John  E*  Downs? 


. According  to  the  official  manual.  State  of  Missouri, 
1953^51}-*  St,  Joseph  is  a city  of  the  first  class,  and  ap- 
parently does  not  have  the  alternative  form  of  government. 
Turning,  therefore,  to  Chapter  73 * RSMo  191+9*  the  follow- 
ing provision  is  found? 

73*1+90*  "If  any  city  officer  shall  be 
directly  or  indirectly  interested  in 
any  contract  under  the  city,  or  any  work 
done  by  the  city,  or  in  furnishing  sup* 
plies  for  the  city  or  any  of  its  insti- 
tutions, he  shall  be  deemed  guilty  of  a 
misdemeanor!  and  any  appointive  officer 
becoming  so  interested  shall  be  dismiss- 
ed from  office  immediately  by  the  mayor j 
and  upon  the  mayor  becoming  satisfied 
that  any  elective  officer  is  so  inter- 
ested, he  shall  immediately  suspend  such 
officer  and  report  the  facts  to  the  com- 
mon council,  whereupon  the  common  council, 
as  soon  as  practicable,  shall  be  convened 
to  hear  and  determine  the  samej  and  If, 
by  a four-fifths  vote  of  the  common  council, 
he  be  found  to  be  so  interested,  he  shall 
be  immediately  dismissed  from  such  office. 

No  officer  shall  hold  two  appointments 
under  the  city  government  at  the  same 
time 

Assuming  a member  of  the  common  council  to  be  a 
city  officer"  within  the  meaning  of  the  above  section, 
it  is  necessary  to  determine  whether  the  Social  Welfare 
Board  of  Buchanan  County  is  an  institution  of  the  city. 

Section  205.770#  RSMo  1949#  which  authorizes  the 
establishment  of  the  board  reads  as  follows? 

"1.  fa  any  county  of  the  second  class 
in  this  state  there  may  be  created  and 
established  by  order  of  the  county  court 
of  any  such  county  a board  which  shall 
be  styled  *The  Social  Welfare  Board  of 
the  County  of  ................ t 

"2.  All  powers  and  duties  connected  with 
and  incident  to  the  betterment  of  social 
and  physical  causes  of  dependency,  the  re- 
lief and  care  of  the  indigent,-  and  the 
care  of  sick  dependents,  with  the  exception 
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Honorable  John  $„  Downs'S 


of  the  insane  and  those  suffering  with 
contagious#  infectious  and  transmissible 
diseases,  and  excepting  those  persons  who 
may  be  admitted  to  the  county  poorhouses 
of  such  counties,  shall  be  exclusively 
invested  in  and  exercised  by  said  board. 

m3.  Said  board  shall  have  power  to  receive 
and  expend  donations  for  social  welfare  pur- 
poses and  shall  have  exclusive  control  over 
the  distribution  and  expenditure  of  any  pub- 
lic funds  set  aside  and  appropriated  by  such 
counties  and  by  any  city  located  in  any  such 
county  for  the  relief  of  the  temporarily  de- 
pendent. ' Said  board  shall  have  power  to  pro- 
mote the  general  welfare  of  the  poor  within 
the  limits  of  such  counties  by  social  and 
sanitary  reforms,  by  industrial  instruction, 
by  the  inculcation  of  habits  of  providence 
and  self-dependence,  and  by  the  establish- 
ment and  maintenance  of  any  activities  to 
these  ends , Said  board  shall  have  power  to , 
sue  and  be  sued,  complain  and  defend  in  all 
courts,  to  assume  the  care  of  or  take,  by 
gift,  grant,  devise,  bequest  or  otherwise, 
any  money,  real  estate#  personal  property, 
right  of  property,  or  other  valuable  things, 
and  may  use,  enjoy#  control,  sell  or  convey 
the  same  for  charitable  purposes,  to  have 
and  to  use  a common  seal  and  alter  the  same  . 
at  pleasure. 

4 

"l*.,  Said  board  may  make  bylaws  for  its  own 
guidance,  rules  and  regulations  for  the  govern- 
ment of  its  agents,  servants  and  employees, 

/and  for  the  distribution  of  the  funds  under 
its-  control.” 

further  powers  are  given  the  board  by  Section  205.780: 

”Sald  board  shall  have  the  exclusive  power 
to  make  all  suitable  provisions  for  the  re- 
lief, maintenance  and  support  of  all  indi- 
gent persons  within  said  county  and  within 
any  city  in  said  county  who  may  appropriate 
for  the  support  of  said  board,  and  to  make 
suitable  provisions  for  the  cure  and  mainte- 
nance to  the  sick  dependents  and  those  who 
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Honorable  John  fi.  Downs* 


are  unable  to  support  themselves}  to  en«* 
force  the  laws  of  the  state,  the  ordi- 
nances  of  such  cities  located  within  said 
county.  In  regard  to  the  Indigent,  and  to 
make  such  rules  and  regulations  in  the 
conduct  of  its  business  not  Inconsistent 
with  the  laws  of  the  state  of  Missouri  and 
the  ordinances  of  such  cities;  to  have 
exclusive  control,  care  and  management  of 
all  public  hospitals  owned  or  operated  by 
said  counties  or  said  cities,  except  those 
for  the  care  of  the  insane  and  those  suf-  w 
faring  with  contagious,  infectious  and 
transmissible  diseases;  to  recommend  to 
the  common  council  of  said  city  the  passage 
of  such  ordinances  as  said  board  may  deem 
necessary  for  the  welfare  of  the  Indigent 
of  said  city;  to  have  the  power  to  appoint 
competent  physicians  and  surgeons,  who 
shall  hold  their  office  at  the  pleasure  of 
said  board,  at  a salary  to  be  fixed  by  said 
board,  and  said  physicians  and  surgeons 
shall  perform  such  duties  as  may  be  pre- 
scribed by  said  board,  and  shall  render  • 
medical  attendance  to  all  those  who  may 
come  within  the  provisions  of  this  law; 
said  board  shall  have  the  power  and  it 
shall  be  the  duty  of  said  board  to  employ 
and  discharge  all  persons  or  officers  in 
their  judgment  necessary  to  carry  out  the 
matters  over  which  said  board  is  given 
jurisdiction  or  control. w 

Provision  for  selection  of  the  members  of  said  board 
is  made  by  Section  205.790* 

"1.  Said  board  shall  be  non  partisan  and 
nonsectarian  in  character,  and  the  members 
and  officers  thereof  shall  receive  no  com- 
pensation as  such. 

"2.  Said  board  shall  consist  of  the  mayor 
of  such  cities  and  the  presiding  judge  of 
the  county  court  of  such  counties,  who 
shall  be  ex  officio  members  thereof,  and 
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Honorable  John  E.  ©owns* 


six  other  members,  three  of  whom  shall 

be  appointed  by  the  county  court  of  such 

counties,  who  shall  hold  office,  one  for 

one  year,  one  for  two  years  and  one  for 

three  years,  whose  terns  of  office  shall 

be  designated  by  such  county  court,  three  /■  ' 

by  the  mayor  and  common  council  of  such 

cities,  who  shall  hold  office,  one  for 

one  year,  one  for  two  years  and  one  for  ; 

three  years,  whose  terms  of  office  shall 

be  designated  by  the  mayor, 

m3.  Whenever  the  term  of  office  of  any 
member  so  appointed  expires,  the  appoint- 
ment of  his  Successor  shall  be  for  three 
years.  All  such  appointments  shall  date 
from  the  first  of  June  following  their 
appointment, 

”4,  Vacancies  from  any  causes  shall  be 
filled  In  like  maimer  as  original  appoint- 
ment, The. mayor  may,  for  misconduct  or 
neglect  of  duty,  remove  any  member  appoint- 
ed by  him  in  the  manner  required  for  removal 
of  officers  of  such  cities,  The  county 
court  may,  by  a majority  vote,  for  mis** 
conduct  or  neglect  of  duty,  remove  any 
member  appointed  by  them,” 

Examination  of  the  above  sections  pertaining  to  the 
Social  W0ifar©  Board  disclose  that  only  the  County  Court 
can  create  the  board,  and  that  the  only  control  which 
the  city  has  over  the  board  is  the  appointment  of  half  of 
the  board  members,  and  the  appropriation  or  withholding 
of  city  funds  for  use  by  the  board,  The  city  can  neither 
create  nor  abolish  the  board,  but  can  only  determine 
whether  it  wishes  to  contribute  funds  for  the  operation 
of  the  board.  The  placing  of  the  power  of  establishment 
and  abolition  of  the  board  in  the  County  Court  clearly 
indicates  that  the  board  is  not  an  institution  of  the 
city.  Thus,  Section  74*490,  supra,  is  not  applicable. 

In  addition  to  Section  74*490,  however,  the  public 
policy  of  Missouri  prohibits  contracts  between  an  official 


Honorable  John  E,  Downs* 


board  and  one  of  its  members*  This  policy  was  expressed 
by  the  Supreme  Court  in  G-ithens  vs*  Butler  County,  350 
Mo*  295,  165  S.W,  (2d)  650,  1.0*  652? 

h1?#  4*  # A stricter  rule  is  laid  down  in 
..regard  to  public  corporations,  and  it  is 
held  that  a member  of  an  official  board 
or  legislative  body  is  precluded  from 
entering  into  a contract  with  that  body,* 

6 Willlston,  Contracts,  Sec*  1735,  P* 

4895*  The  basis  of  this  common  law  rule 
is  that  it  is  against  public  policy  (State 
ex  rel.  Smith  v.  Bowman,  184  Mo.  App*  549, 

170  S.W.  700)  for  a public  official  to  con- 
tract with  himself*  *At  common  law  and 
generally  under  statutory  enactment,  it  is 
now  established  beyond  question  that  a 
contract  made  by  an  officer  of  a muni- 
cipality with  himself,  or  in  which  he  is 
interested,  is  contrary  to  public  policy 
and  tainted  with  illegality;  and  this 
rule  applies  whether  such  officer  acts 
alone  on  behalf  of  the  municipality,  or 
as  a member  of  a board  of  (or)  council* 

* & « The  fact  that  the  interest  of  the 
offending  officer  in  the  invalid  contract 


is  Indirect  and  is  very  small  is  immaterial* 
45-  4*  It  is  impossible  to  lay  down  any  . 
general  rule  defining  the  nature  of  the 
interest  of  a municipal  officer  which 
comes  within  the  operation  of  these 
principles*  Any  direct  or  indirect  in- 
terest in  the  subject  matter  is  suffi- 
cient to  taint  the  contract  with  il- 


legality, if  the  interest  be  such  as  to 
affect  the  judgment  and  conduct  of  the 
officer  either  in  the  making  of  the  con- 
tract or  in  its  performance.  In  general 
the  disqualifying  interest  must  be  of  a 

geeuniary  or  proprietary  nature.*  2 
ill'on.  Municipal  Corporations,  Section 
7731  46  C.J.,  Section  308 j 22  R,C.L. 
Section  121;  State  ex  rel*  Streif  v. 
White,  Mo*  App,,  282  S.W.  iw  j Witmer 
v.  Nichols,  320  Mo*  665,  8 S.W,  2d  63; 
Nodaway  County  v,  Kidder,  344  Mo,  795, 
129  S.W.  2d  857." 


The  council  member  unquestionably  has  an  interest  in 


Honorable  John  12.  Downs* 


the  subject  contract,  but  said  member  did  not  contract 
with  his  board.  Instead  the  contract  was  with  another 
Independent  board,  A member  of  the  common  council  of 
the  City  of  St.  Joseph  has  only  a very  remote  control, 
if  any,  over  the  letting  of  contracts  by  the  county 
Social  Welfare  Board,  He  merely  has  his  one  vote  on  the 
council  to  appoint  one  half  of  the  members  of  the  Social 
Welfare  Board,  and  has  one  vote  as  to  whether  the  city 
should  appropriate  funds  for  use  by  the  board.  He  has 
no  other  control  in  the  letting  of  contracts  by  said 
board.  Since  the  power  to  3e  t the  contracts  in  question 
and  the  performance  of  the  contract  were  not  placed  in 
the  same  hands,  the  council  member  was  not  faced  with  a 
conflict  between  his  private  interest  and  the  interest 
of  the  public.  Therefore,  the  contract  was  not  void  as 
being  in  conflict  with  the  public  policy  in  this  isolated 
case,  when  the  Welfare  Board  could  find  no  one  else  to 
transport  the  patient.  Our  conclusion  might  be  different 
if  this  type  of  contract  were  to  be  recurrent, 

CONCLUSION. 

In  the  premises,  therefore,  it  is  the  opinion  of 
this  office  that  a member  of  the  common  council  of  the 
City  of  St,  Joseph  may  accept  payment  from  the  Social. 
Welfare  Board  of  Buchanan  County  for  transportation  of 
a patient  to  a hospital  at  the  request  of  said  board. 

This  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr • . Paul  McGhee. 


Very  truly  yours. 


PMcG:lvd:irk 


JOHN  M.  DALTON 
Attorney  General 
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\ BOARD  OP  ELECTION  COMMISSIONERS: 
v-  ELECTIONS', 

HOLIDAYS: 

XOTERS: 

REGISTRATION: 


August  18,  1954 


Office  of  the  Board  of  Election 
Commissioners  for  the  City  of 
St.  Louis  may  be  opened  for 
registration  of  voters  on  Sept. 
6,  1954*  even  though  that  day 
is  a legal  holiday.  Regis- 
trations for  an  election  to  be 
held  in  the  City  of  St.  Louis 
on  Sept.  30,  1954*  must  be 
closed  at  5 o’clock  on  Sept. 

6,  1954. 


Board  of  Election  Commissioners 
for  the  City  of  St.  Louis 
208  South  Twelfth  Boulevard 
St.  Louis  2,  Missouri 


Attention*  Honorable  Michael  J*  Doherty, 
Chairman. 

Gentlemen* 

By  letter  dated  «Tuly  14*  1954*  you  requested  an 
official  opinion  as  follows* 

"This  Board  is  in  receipt  of  notice  from 
the  City  Register  of  the  City  of  Saint 
Louis#  calling  for  a Speeial  Election, 
September  30*  1954* 

"We  call  your  attention  to  Section 
118*240*  R.S,  Mo.  1949*  which  provides 
that  registration  shall  close  at  £ 
o’clock  P.M.  on  the  24th  day  preced- 
ing the  election.  We  find  that  the 
24th  day  preceding  the  election  is 
Labor  Day#  September  6th*  a Legal  Holi- 
day* 

"Will  you  please  advise  as  to  whether 
or  not  this  office  may  be  permitted, 
under  the  law,  to  stay  open  for  such 
registration  on  September  6th,  or  as 
to  whether  or  not  it  would  be  permissible 
to  receive  registration  on  Tuesday, 
September  7th?" 

Section  118.240,  RSMo  1949#  reads  as  follows* 

"Registration  shall  be  conducted  at  the 
office  of  the  board  throughout  the  en- 
tire year,  except  as  herein  provided. 


V !•' 


Board  of  Election  Commissioners 
for  the  City  of  St,  Louis : 


upon  the  usual  business  days  and  at 
the  regular  office  hours  and  at  ad-* 
ditional  hours  in  the  discretion  of 
the  board,  The  board  & ay  also  pro- 
vide for  and  give  notice  of  other 
places  of  r©gistration|  as 
judgment  the  best  interests 
Service  require,  which  places  shall 
be  open  for  registration  at  such 
. times  as  the  board  may  direct,  Hegis-  ?;■: 
t rati on  for  any  election  shall  be  closed 
at  five  o’clock  p,m,  on  the  twenty- 
fourth  day  preceding  the  election,  , 

except  municipal  elections,  when  it 
shall  be  closed  at  five  o’clock  p,m, 
on  the  forty-fifth  day  prior  to  April 
election,  and  no  voter  shall  there- 
after be  registered  prior  to  said 
election,  except  by  order  of  the  cir- 
cuit court  on  appeal  as  provided  in 
section  11$ No  voter  who  is  duly 
registered  in  compliance  with  the  pro- 
vision of  this  chapter  shall  be  re-  • 
quired  to  register  again  so  long  as 
he  continues  to  reside  at  the  address 
from  which  he  is  registered,  unless 
his  registration  be  canceled,  as  pro- 
vided for  in  this  chapter,” 

Turning  to  your  first  question  as  to  whether  your 
office  may  be  opened  for  the  transaction  of  official 
business  on  September  6,  1951}.,  it  is  found  that  said 
day  is  a legal  holiday  under  Section  10*010,  RSMo 

“The  following  days,  namely x The  first 
day  of  January,  the  twenty-second  day 
of  February,  the  thirtieth  day  of  May, 
the  fourth  day  of  July,  the  first  Monday 
In  September,  the  eleventh  day  of 
November,  any  general  primary  election 
day,  any  general  state  election  day, 
any  thanksgiving  day  appointed  by  the 
President  of  the  United  States  or  by 
the  governor  of  this  state,  and  the 
twenty-fifth  of  December,  are  hereby 


Board  of  Election  Commissioners 
for  the  City  of  St*  Louis t 


declared  and  established  public  holi- 
days j and  when  any  of  such  holidays 
falls  upon  Sunday,  the  Monday  next 
following  shall  be  considered  such 
holiday,1* 

However,  the  law  as  to  whether  business  may  be 
transacted  oh  holidays  is  stated  by  the  Supreme  Court 
of  Missouri  in  Bullock  vs#  Peoples  Bank  of  Holcomb, 

173  S.w,  (2d)  753,  l,o.  760,  to  be* 

'*#  * * The  fact  that  a day  is  made  a 
holiday  by  statute  does  not  mean  busi- 
ness cannot  be  transacted  on  that  day, 
except  insofar  as  that  statute  or  some 
other  Imposes  such  restriction.  Cart* 
wrlght  v.  Liberty  Tel.  Co.,  205  Mo.  126, 
131(1),  103  S.W.  962,  983(1),  12  L.R.A., 

N.S.,  1125,  12  Ann,  Cas.  249  r Stewart 
v.  Brown,  112  Mo.  171,  102,  20  S.W.  Ii5l, 

453(3) | State  v.  Green,  66  Mo*  631,  b44 
(3)  J In  re  Green,  86  Mo.  App.  216,  223." 

Turning  to  the  statutes  It  is  found  that  Section 
118.040,  Paragraph  6,  makes  the  following  provision* 

”6.  The  board  shall  maintain  an  office, 
which  shall  always  be  kept  open  during 
business  hours  of  every  day,  Sundays  and 
legal  holidays  (other  than  election  days) 
excepted.8 

However,  the  above  merely  states  when  your  office 
must  be  open,  rather  than  limiting  the  times  at  which 
it  may  be  open.  In  the  absence  of  any  other  statute 
we  conclude  that  your  office  may  be  opened  for  the  trans 
action  of  official  business  on  September  6,  1954* 

In  answer  to  your  second  question  as  to  whether 
it  would  be  penaisslble  for  the  Board  to  receive  regis- 
trations on  Tuesday,  September  7,  1954,  It  is  found  that 
the  St.  Louis  Court  of  Appeals  has  in  State  ex  rel.  Hay 
et  al,  vs,  Flynn,  235  Mo.  App.  1003,  147  S.W.  (2d)  210, 
l.c.  212,  declared  that  no  voter  may  be  registered  after 
the  closing  day  mentioned  in  the  statute,  saying* 
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Board  of  Election  Commissioners 
for  the  City  of  St,  Louis: 


"It  cannot  be  denied  that  the  foregoing 
provisions  furnish  a very  efficient  check 
against  fraudulent  voting',  and  to  allow 
names  to  be  entered  upon  the  registration 
lists  subsequent  to  the  close  of  regie- 
< tration  would  be  to  defeat  the  purpose 
Which  the  General  Assembly  had  in  view 
in  framing  the  law,  and  from  a consid- 
eration of  the  entire  statute*  its  nature* 
its  object*  and  the  consequences  that 
.'.jv:,.;— : would  result  if  the  provisions  of  Section 

15  were  construed  as  directory*  and  con- 
sidering the  provisions  of  Section  15 
Itself*  which  are  mandatory  in  form*  we 
are  of  the  opinion  that  the  General  As-  I 
sembly  Intended  the  provisions'  of  said 
section,  that  no  voter  should  be  regis- 
tered after  the  closing  of  registration* 
to  be  mandatory," 

Since  the  twenty-fourth  day  preceding  the  thirtieth 
day  of  September,  1954#  is  September  6*  1954#  we  conclude 
that  registrations  for  the  subject  election  must  end  at 
5 o* clock  p,m*  on  September  6*  1954, 


CONCLUSION 

It  Is,  therefore,  the  opinion  of  this  office  that 
the  Board  of  Election  Commissioners  for  the  City  of  St, 
LoUis,  may  be  opened  for  registration  of  voters  on 
September  6,  1954#  even  though  that  day  Is  a legal  holiday 

It  is  further  the  opinion  of  this  office  that  regis- 
trations for  an  election  to  be  held  in  the  City  of  St, 
Louis  on  September  30,  1954#  must  be  closed  at  5 o’clock 
p,m,  on  September  6,  1954* 

Ihe  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Paul  McGhee, 

Very  truly  yours,  _ 


JOHN  M,  DALTON 

PMcGjirk  Attorney  General 


BY: 

JOHN  ¥ . INGLISH  ‘ 

Acting  Attorney  General 


STATE  PARK  BOARD:  1 Missouri  State  Park  Board  authorized  to 
EMINENT  DOMAIN:  condemn  land  in  Adair  County,  Missouri. 


August  20,  1954- 


Honorable  Phil  M.  Donnelly 
Governor  of  Missouri 
Jefferson  City,  Missouri 

Dear  Governor  Donnelly:- 

This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion  which  reads: 

. t ' have : received  a request  ■ from  the 
Division ' of  Procurement  to  ■ .approve  ■ a 
Departmental  Direct  Order  No.  895# 
issued  by  the  State  Park  Board  of 
Missouri,  for  the  purchase  of  one 
hundred  fifty -nine  (159)  acres  of 
real  estate  in  Adair  County,  Missouri, 
surrounded  by  the  Thousand  Hills  State 
Park.  This  land  is  described  as 
follows: 

” rThe  South  Half  of  the  Northeast 
Quarter  except  the  following  described 
tract  used  for  School  purposes;  Com- 
mencing at  the  Northwest  Corner  of 
said  Tract  and  running  thence  South 
1?  rods  and  88  links,  thence  East  17 
rods  and  88  links,  thence  North  17 
rods  and  88  links,  thence  West  17  rods 
and  88  links  to  the  place  of  beginnings 
the  Northeast  Fourth  of  the  Southeast 
Quarter  of  Section  11  and  the  Northwest 
Fourth  of  the  Southwest  Quarter  of 
Section  12,  all  in  Towns  hip  62,  Range  16.  * 
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"I  will  appreciate  an  opinion  from  your 
office,  advising  whether  the  State  Park 
Board  has  authority  under  the  law  to 
purchase  the  above -described  real  estate, 
or  whether  a special  Act  of  the  Legis- 
lature is  required,” 

fhe  6?th  General  Assembly  enacted  HCSHB  8 and  32  (page 
317-321,  Laws  of  Missouri,  1953)  which  repealed  Chapter  253, 
Revised  Statutes  of  Missouri,  1949#  relating  to  the  creation 
of  a State  Park  Board,  its  powers  and  duties  and  enacted 
several  new  sections  in  lieu  thereof  relating  to  the  same 
subject. 

Section  3 thereof,  known  as  Section  253.040,  RSMo  1953 
Cumulative  Supplement  reads: 

"1,  The  board  is  hereby  authorized  to 
accept  or  acquire  by  purchase,  lease, 
donation,  agreement  or  eminent  domain, 
any  lands,  or  rights  in  lands,  sites, 
objects  or  facilities  which  in  its 
opinion  should  be  held,  preserved,  im- 
proved and  maintained  for  park  or  parkway 
purposes.  The  board  is  authorized  to  im- 
prove, maintain,  operate  and  regulate  any 
such  lands,  sites,  object  or  facilities  when 
such  action  would  promote  the  park  program 
and  the  general  welfare,  The  board  is  fur- 
ther authorized  to  accept  gifts,  bequests 
or  contributions  of  money  or  other  real 
or  personal  property  to  be  expended  for 
any  of  the  purposes  of  this  chapter;  ex- 
cept that  any  contributions  of  money  to 
the  state  park  board  shall  be  deposited 
with  the  state  treasurer  to  the  credit  of 
the  state  park  fund  and  expended  upon 
authorization  of  the  state  park  board  for 
the  purposes  of  this  chapter  and  for  no 
other  purposes, 

”2,  In  the  event  the  right  of  eminent  do- 
main be  exercised,  it  shall  be  exercised  In 
the  same  manner  as  now  or  hereafter  provided 
for  the  exercise  of  eminent  domain  by  the 
state  highway  commission,” 
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The  board  referred  to  in  the  foregoing  statute  is  the 
Missouri  State  Park  Board  created  tinder  and  by  virtue  of 
Section  1 of  the  aforesaid  bill,  now  know  as  Section  253.020, 
RSMo  1953  Cumulative  Supplement* 

Under  the  foregoing  statute,  namely  Section  253*040, 
it  clearly  vests  in  said  board  authority  to  acquire  by  purchase 
and  eminent  domain  any  lands,  which  in  the  opinion  of  said 
board  should  be  preserved,  improved  and  maintained  for  park 
or  parkway  purposes.  Said  board  has  heretofore  determined 
that  it  needs  the  above  described  land  for  park  purposes, 
and  requested  this  department  to  proceed  by  eminent  domain 
to  acquire  said  land.  Proceedings  were  duly  instituted  in 
the  Circuit  Court  of  Adair  County,  Missouri,  The  trial  court 
ordered  said  land  condemned  and  appointed  commissioners  to 
appraise  it.  The  commissioners  returned  an  appraisal  of 
$65,00  per  acre,  and  this  is  a request  for  money  to  be  paid 
to  the  Circuit  Clerk  of  Adair  County,  Missouri,  for  said  land. 

The  General  Assembly  may,  by  a special  act,  authorize  the 
purchase  of  certain  land  by  departments,  boards  or  commissions 
or  agencies  of  the  state,  or  it  may  by  law  vest  general  authority 
in  any  such  department,  board,  commission  or  agency  to  acquire 
by  purchase  or  eminent  domain  any  land  it  deems  necessary  for 
certain  specified  purposes. 

Section  104,  page  1075-1076,  8l  lays  down  the 

general  rule  and  reads: 

"A  state  has  the  same  proprietary  rights 
as  a person  and  may  acquire  real  or  per-* 
sonal  property  by  conveyance,  will,  or 
otherwise,  and  hold  or  apply  it  to  any 
purpose  as  it  sees  fit,  A state  can  hold 
land  in  another  state  with  the  consent 
of  the  latter J It  holds  such  land  as  a 
subject  and  not  as  a sovereign, 

mA  state  has  the  same  proprietary  rights 
as  a person  or  has  the  same  proprietary 
rights  as  a corporation,  and  a state  acting 
in  a proprietary  capacity  as  an  owner  of 
property  is  bound  by  the  same  rules  as 
those  which  it  applies  to  its  citizens* 

It  may  acquire  property,  real  or  personal, 
by  conveyance,  will,  or  otherwise,  and  hold 
or  apply  it  to  any  purpose,  public  or  pri- 
viate,  as  it  sees  fit.*  The  power  of  the 
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state  In  respect  of  its  property  rights 
is  vested  in  the  legislature  and  the 
legislature  alone  can  exercise  the  power 
necessary  to  the  enjoyment  "and  protection 
of  those  rights,  by  the  enactment  of 
statutes  for  that  purpose,  and,  where 
the  state  has  not  given  its  consent  to 
the  acquisition  of  property  in  a particu- 
lar way,  it  is  not  entitled  thus  to  acquire 
it. 

' In  State  v*  Gordon,  36  S,W,  (2d)  105,  l.c.  106,  the 
court  held  that  the  exercise  of  the  power  of  eminent  domain 
or  to  authorise  its  exercise  is  wholly  legislative  and  that 
a state  agency  exercising  such  power  must  be  able  to  point 
out  the  statute  authorizing  same.  In  so  holding  the  court 
said:  • 

"The  power  of  eminent  domain  is  inherent 
in  sovereignty  and  exists  in  a sovereign 
state  without  any  recognition  of  it  in 
the  constitution.  Constitutional  provi- 
sions relating  to  the  taking  of  property 
are  but  limitations  upon  a power  which 
would  otherwise  be  without  limit,  10 
R,  C,  L,  11.  The  right  to  exercise  the 
power,  or  to  authorize  its  exercise,  is 
wholly  legislative.  When  an  agency  of 
the  state  asserts  that  the  right  to  exer- 
cise the  power  has  been  delegated  to  it, 
it  must  be  able  to  point  out  a statute 
which  in  express  terms  or  by  clear  implica- 
tion authorizes  such  exercise  and  to  the 
extent  claimed.  There  is  no  constitutional 
question  involved  In  this  oase.  * * 

Nichols  on  Eminent  Domain,  Second  Edition,  Volume  2, 
Section  3£5*  page  981,  reads  in  part,  as  follows: 

"The  power  to  institute  the  exercise  of 
eminent  domain  resides  under  ordinary 
conditions  exclusively  in  the  legislature. 

In  some  eases  the  legislature  itself  by 
the  mere  enactment  of  a statute  effects 
the  taking  of  certain  land  or  interests 
in  land  for  the  public  use,  but  ordinarily 
the  taking  of  private  property  involves 
so  much  detail  work  that  it  is  delegated 
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to  administrative  officers  or  to  sub- 
ordinate bodies,  to  be  exercised  by  them 
either  directly  or  by  means  of  the  incep- 
tion  of  judicial  proceedings,  and  there 
can  be  no  doubt  that,  for  proper  purposes, 
the  power  of  eminent  domain  may  be  dele- 
gated to  duly  accredited  agencies." 

See  also  Northeast  State  Teachers  College  v.  Palmer,  204 
S,W,  (2d)  291,  356  Mo,  946, 

Authority  for  the  Missouri  State  Park  Board  to  acquire 
land  by  purchase  or  eminent  domain  was  vested  in  said  board 
when  the  State  Park  Board  was  first  created  in  1937*  (See 
Section  15329,  Revised  Statutes  of  Missouri,  1939#) 

CONCLUSION 

Therefore,  It  is  the  opinion  of  this  department  that  the 
Missouri  State  Park  Board  Is  vested  with  authority  to  purchase 
or  acquire  land  under  Section  253*040,  supra,  and  to  acquire 
the  above  described  land  by  eminent  domain. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Aubrey  R,  Hammett,  Jr, 

Yours  very  truly. 


JOHN  M.  DALTON 
- Attorney  General 


ARH : vlw 


DEPARTMENT  OF  CORRECTIONS:  (1)  The  Department  of  Corrections , 
PUBLIC  BUILDINGS:  with  the  approval  of  the  Board  of 

Public  Buildings,  has  the  authority 
to  determine  that  a particular  building  used  by  such  department 
and  which  is  no  longer  useful,  shall  be  razed,.  (2)  Director  of 
Department  of  Corrections,  with  approval  of  the  Governor,  has 
authority  to  determine  type  of  buildings  to  be  erected  for  the 
use  of  the  Department  of  Corrections.  (3)  Contracts  for  the 
razing  and  construction  of  buildings  for  Department  of  Correc- 
tions are  subject  to  the  approval  of  the  Director  of  Public 
Buildings . . 

August  30,  1954 


Honorable  Phil  M.  Donnelly 
Governor  of  Missouri 
Executive  Offices 
State  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Governor  Donnelly: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows: 

"The  Fifty-fourth  General  Assembly  of  Mis- 
souri, in  1927,  enacted  Senate  Bill  No* 

13  B (Laws  of  Missouri,  19^7,  page  363), 

’Providing  for  a Separate  Institution  for 
the  Segregation,  Detention  and  Punishment 
of  Incorrigible  Offenders  Within  Walls  of 
State  Penitentiary. * An  appropriation  of 
$250,000*00  was  made  for  this  * Separate 
Institution1  and  it  was  accordingly  con- 
structed in  due  course  of  time. 

"It  has  now  developed,  however,  that  this 
building  is  in  a dilapidated  and  useless 
condition,  has  long  been  abandoned,  is  of 
no  value  to  the  State  Penitentiary,  and 
should  be  dismantled  and  torn  down  in  the 
interest  of  safety  and  to  improve  the  gen- 
eral appearance  of  the  State  Penitentiary 
grounds*  ^ 

"Section  B.G1Q,  Revised  Statutes  of  Mis- 
souri, 1949 , provides,  that  The  Board  of 
Public  Buildings  ’ shall  have  general  super- 
vision and  charge  of  the  public  property  of 
the  state  at  the  seat  of  government  ...  * 
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"Section  $*120,  Revised  Statutes  of  Mis- 
souri, 1949,  provides  that  the  Director  of 
Public  Buildings  » shall  contract  for  and 
superintend  the  repairs  and  construction 
of  any  public  buildings  or  improvements 
that  may  be  requiredj  by  law,  at  the  seat 
of  government,  when  no  other  person  or 
officer  is  directed  to  do  the  same. 1 

"Section  217.130,  Revised  Statutes  of  Mis- 
souri, 1949,  provides  that  the  Director  of 
the  Department  of  Corrections  and  the  Gover- 
nor * shall  decide  What  improvements  (at  the 
State  Penitentiary)  are  necessary,  not 
otherwise  provided  by  law,  which  improve- 
ments shall  be  made  under  the  direction  and 
supervision  of  the  division. ’ 

"Also , would  said  Section  217*130  be  con- 
strued as  broad  enough  to  authorise  the 
Director  and  the  Governor  to  determine  the 
kind  of  buildings  that  should  be  erected  on 
or  near  the  premises  where  said  present 
building  is  rased? 

"There  may  be  other  sections  applicable  to 
this  situation. 

"In  view  of  these  somewhat  conflicting  sec- 
tions of  the  statutes,  I will  appreciate  an 
opinion  from  your  office  advising  as  to 
what  officials  have  the  authority  to  order 
the  razing  of  the  above  described  dilapidated 
structure  and  what  officials  shall  supervise 
said  dismantling  or  tearing  down  of  this 
building." 

We  first  direct  your  attention  to  a portion  of  Section 
216.020  ESMo  1949,  reading,  in  part,  as  follows 1 

"The  department  of  corrections  shall  have 
the  following  powers : { 

"(5)  To  have  control  and  jurisdiction  of 
all  real  estate,  buildings , equipment , ma- 
chinery, facilities  and  products  properly 
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belonging  to  or  used  by  or  In  connection 
with  any  of  said  institutions  and  branches 
4 thereof  j : 

sj<  1$:  ajc  >Je  afc  >}r 

«(7)  To  have  and  exercise  such  further 
powers  and  duties  as  may  be  necessary  to 
enable  it  to  carry  ©i^  ibs  functions  u^ 

, ; ^de^vthe  law:,'i  ' 

We  believe  that  this  statutory  authorisation  confers  upon 
the  Department  of  Corrections  the  power  to  make  an  original 
determination  that  a particular  building  used  in  connection 
with  the  discharge  of  the  duties  of  such  department  is  no  longer 
suitable  for  the  purposes  of  such  department  and  should  be  razed. 

However,  as  further  bearing  upon  this  question,  we  direct 
your  attention  to  Section  S. 010  RSHo  1949,  which  reads  as  follows t 

he  head  of  the  divisibn  of  public  build** 
ings  shall  be  * The  ;■  Board' ^,nf;;fubilb'iiUtl.d** 
ings. ’ The  governor,  attorney  general, 
lieutenant  governor  and  their  successors 
in  office  shall  constitute  the  board  of 
public  buildings.  The  governor  shall  be 
chairman  and  the  lieutenant  governor, 
secretary.  The  board  shall  have  general 
supervision  and  charge  of  the  public  prop- 
erty of  the  state  at  the  seat  of  govern- 
ment and  such  other  duties  as  may  be  imposed 
on  it  by  law.  »-> 

These  statutes  relate  to  the  same  general  subject  matter, 
and  therefore  should  be  construed  in  such  a manner  as  to  har- 
monize their  provisions,  if  possible.  We  believe  that  such  a 
construction  necessarily  leads  to  the  conclusion  that  a legis- 
lative intent  has  been  expressed  authorizing  the  Department  of 
Corrections  to  make  the  original  determination  of  nonusability 
as  discussed  supra . However,  it  further  appears  that  such  de- 
termination is  thereafter  subject  to  the  approval  of  the  Board 
of  Public  Buildings.  ■ 

As  bearing  upon  the  problem  arising  from  the  need  for  re- 
placement of  such  a facility  no  longer  used,  we  direct  youf 
attention  to  Section  217.130  RSMo  1949,  reading,  in  part,  as 
follows : 
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’’The  director  and  governor  shall  decide 
what  improvements  are  necessary,  not  other- 
wise provided  by  law,  which  improvements 
shall  be  made  under  the  direction  and  super- 
vision of  the  division.  * * 

Here  again,  it  seems  to  us,  the  General  Assembly  has 
granted  specific  authority  to  the  Governor  and  the  Director 
of  the  Department  of  Corrections  to  provide  for  the  erection 
of  any  buildings  which  may  be  deemed  necessary  for  the  wel- 
fare of  the  prisoners  committed  to  the  state  penitentiary, 
provided  that  an  appropriation  for  the  payment  of  the  cost 
thereof  is  available*  Having  the  authority  to  determine  the 
necessity  of  such  construction,  it  seems  that  impliedly  there 
is  also  conferred  upon  such  officials  the  right  to  determine 
the  particular  type  of  building  which  would  best  fulfill  the 
purpose  for  which  constructed.  f 

However,  what  has  been  said  ^heretofore  with  respect  to 
the  apparently  unqualified  rights  of  the  Director  of  the  Dept, 
of  Corrections,  considered  in  the  light  of  certain  antecedent 
statutory  enactments,  appear  to  be  circumscribed  thereby.  We 
refer  to  general  provisions  relating  to  the  maintenance  and 
construction  of  public  buildings,  some  of  which  have  formed  a 
part  of  our  statutory  law  since  the  adoption  of  an  act  found 
Laws  of  Missouri  1$35,  page  115*  Such  acts,  with  subsequent 
amendments , now  form  Chapter  RSMo  1949*  Included  therein 
are  other  statutory  enactments  creating  a Board  of  Public  Build- 
ings of  the  State  of  Missouri  located  at  the  seat  of  government. 
This  board  operates  through  the  agency  of  an  officer  known  as 
the  Director  of  Public  Buildings. 

Several  statutes  bear  upon  the  functions  of  the  Board  of 
Public  Buildings  and  the  Director  of  Public  Buildings . Among 
them  we  find  Section  B.070  RSMo  1949,  reading  as  follows: 

"The  director  shall  serve  as  an  advisor 
and  consultant  to  all  department  heads 
in  obtaining  architectural  plans,  letting 
contracts,  supervising  construction,  pur- 
chase of  real  estate,  inspection  and  main- 
tenance of  buildings.  Ho  contracts  shall  i 

be  let  for  repair,  rehabilitation,  or  con- 
struction of  buildings,  without  approval 
of  the  director,  and  no  claim  for  repair, 
construction  or  rehabilitation  projects 
under  contract  shall  be  accepted  for  pay- 
ment by  the  state  without  approval  by  the 
director;  provided,  that  there  is  excepted 


Honorable 


M.  Donnelly 


herefrom  the  design,  architectural  ser- 
vices, construction|  repair,  alteration  or 
rehabilitation  of  all  laboratories,  li- 
braries, classrooms,  technical  buildings 
used  for  teaching  purposes,  and  those  build- 
ings or  utilities  serving  such  educational 
units,  and  any  building  or  teaching  unit 
built  wholly  or  in  part  from  funds  other 
than  state  appropriations . tt 

r Also  Section  B.120  RSMo  1949,  reading  as  follows j 

1fHe  shall  contract  for  and  superintended 
the  repairs  and  construction  of  any  public 
buildings  or  improvements  that  may  be  re- 
quired, by  law,  at  the  seat  of  government, 
when  no  other  person  or  officer  is  directed 
to  do  the  same.” 

From  the  foregoing  statutes,  we  reach  the  conclusion  that 
the  authority  conferred  upon  the  Governor  and  Director  of  the 
Department  of  Corrections  with  respect  to  the  erection  of 
buildings  for  the  use  of  such  department,  is  to  be  exercised 
pursuant  to  the  provisions  relating  to  the  Board  of  Public 
Buildings  and  to  the  Director  of  Public  Buildings . In  other 
words,  it  is  our  thought  that  contracts  to  be  negotiated  for 
the  carrying  out  of  the  powers  of  such  officials  are  to  be  ap- 
proved by  the  Director  of  Public  Buildings. 


CONCLUSION: 

; In  the  premises,  we  are  of  the  opinion: 

(1)  That  the  Department  of  Corrections,  with  the  approval 
of  the  Board  of  Public  Buildings , has  the  authority  to  deter- 
mine that  a particular  building  used  by  such  department  and 
which  is  no  longer  useful,  shall  be  razed. 

(2)  That  the  Governor  and  Director  of  the  Department  of 
Corrections  has  the  authority  to  determine  the  type  of  building 
to  be  erected  for  the  use  of  the  Department  of  Corrections , 
either  as  a completely  new  structure  or  as  a replacement  for 
one  previously  used,  provided  that  money  for  the  payment  of  the 
cost  thereof  has  been  appropriated j and, 
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(3)  That  all  contracts  for  the  construction  of  a new 
building  or  buildings  by  the  Governor  and  the  Director  of  the 
'Department  of  Corrections  for  the  use  of  such  department  are 
subject  to  the  approval  of  the  Director  of  Public  Buildings* 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Will  F,  Berry,  Jr. 

Yours  very  truly, 


John  M.  Dalton 
Attorney  General 


. A 
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ELECTIONS’: 
CHALLENGERS: 
WATCHERS : 

POLITICAL  PARTIES: 


{TMT . Paul  W.  Preisler,  candidate  for  Repre- 
: sentative  in  Congress  from  the  Second  Con- 
: gressional  District  on  the  Nonpartisan  ticket 
: is  not  entitled  to  have  challengers  and 
; watchers  present  at  the  polling  places  within 
t:  said  Congressional  District;  St. Louis  City 
: Nonpartisan  Committee  is  not  entitled  to 
: have  challengers  and  watchers  present  at  * 
: said  polling  places  in  the  absence  of  a 
: showing  that  said  group  is  a political  party 
: within  the  meaning  of  Secs.  120.11+0  and 
: 120.160,  RSMo  Cum.  Supp.  1953. 


October  22,  1954 


Honorable  Michael  J , Doherty 
Chairman 


Board  of  Election  Commissioners 
for  the  City  of  St.  Louie 
206  South  12th  Boulevard 
St,  Louie  2*  Missouri 


Dear  Mr.  Doherty* 

%•  letter  of  October  4#  1954*  you  requested  an 
official  opinion  as  follows* 

"Under  date  of  October  If  1954*  the  Board 
of  Election  Commissioners  received  a let- 
ter from  Oscar  J • Albrecht*  Chairman  of 
the  Saint  Louis  Gity-Non-Partlsan  Committee* 
4455  Wallace  16*  St.  Louis*  Missouri*  where- 
in he  states  in  substance  that  the  St. Louis 
City  Non-Partisan  Committee  elected  him  as 
Chairman  of  said  Committee*  and  further*  he 
states  in  substance*  that  challenger  and 
watcher  certificates  for  persons  to  afct  as 
such  for  the  Non-Partisan  Ticket  will  be 
assigned  by  him  and  that  such  persons  shall 
be  admitted  to  the  precinct  polling  places 
to  which  they  are  assigned  by  him,  A copy 
of  his  letter  is  enclosed  which  is  self- 
explanatory. 

"For  your  information*  one  Paul  W.  Preieler* 
who  is  a nominee  for  Congress  from  the 
Second  Congressional  District*  is  supported 
by  said  Committee*  according  to  said  letter. 

"Should  Oscar  J.  Albrecht*  Chairman  of  said 
Committee  Issue  challenger  and  watcher  cer- 
tificates* then*  in  that  event,  will  you 
please  advise  as  to  whether  or  not  this 
Board  is  obliged  to  recognise  and  accept 
such  challengers  and  watchers." 


Honorable  Michael  J . Doherty* 


The  letter  to  which  you  refer  reads* 

"St.  Louis,  Mo. 

October  1,  1954* 

"The  Honorable  Board  of  Election  Commissioners 
of  the  City  of  St.  Louis,  Mo. 

208  So,  12th  St. 

St.  Louis,  Mo. 

"Gentlemen* 

"The  members  of  the  St.  Louis  City  Non 
Partisan  Committee  which  is  supporting  the 
election  of .Paul  W.  Preisler  to  Congress 
from  the  Second  Congressional  District  have 
elected  me,  Oscar  Albrecht,  the  undersigned. 
Chairman  of  the  St.  Louis  City  Non-Partisan 
Committee.  There  are  no  other  candidates  on 
the  Non-Partisan  ticket  in  the  general  elec- 
tion of  November  2,  and  Mr,  Paul  W.  Preisler 
recognizes  me  as  the  duly  elected  chairman 
of  the  St.  Louis  City  Non-Partisan  Committee. 

"Since  some  confusion  might  result  at  poll- 
ing places  on  November  2,  unless  precinct 
election  officials  are  properly  informed,  I 
request  that  the  Board  suitably  notify  such 
precinct  election  officials  in  all  precincts 
of  the  Second  Congressional  District,  that 
challenger  and  watcher  certificates  for  the 
persons  who  will  act  as  challengers  and 
watchers  for  the  Non-Partisan  ticket  will 
be  signed  by  me,  Oscar  Albrecht,  and  that 
such  persons  shall  be  admitted  to  the  pre- 
cinct polling  places  to  which  they  are  as- 
signed by  me  to  perform  the  usual  duties  of 
challengers  and  watchers • 

"if  any  legal  questions  or  matters  arise 
in  connection  with  this  request,  or  other 
matters  relating  to  the  Non-Partisan  ticket 
in  the  election  of  Nov  #*•  2 , please  communicate 
with  Mr.  Paul  W.  Preisler,  3709  Juniata  St., 
(16)  who  is  authorized  to  act  as  my  attorney. 

"A  reply  as  to  the  action  taken  by  the 
Board  will  be  appreciated. 
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Honorable  Michael  J « Doherty t 


"(Signed)  Respectfully  yours, 

OSCAR  J*  ALBRECHT. 

COPS'  Chairman,  St.  Louis  City  Non-Partisan  Com 
4455  Wallace  (16) , St.  Louis,  Mo*” 


Section  118.510,  RSMo  1949,  which  provides  for 
challengers  and  watchers  at  the  polling  places  in  the 
City  of  St.  Louis  was  declared  by  the  Supreme  Court 
in  the  case  of  Preieler  vs.  Caloaterra,  243  S.W.  (2d) 
62,  to  be  unconstitutional  • The  Court  further  stated 
that  Section  10613,  R.S.  Mo.  1929,  supposedly  repealed 
upon  enactment  of  Section  118.510,  is  still  in  force 
and  effect.  Section  10613,  R.S.  Mo.  1929,  which  is 
applicable  to  the  City  of  St,  Louis,  reads? 

"At  every  registration  and  election,  each 
one  of  the  political  parties  shall  have 
the  right  to  designate  and  keep  a chal- 
lenger at  each  place  of  registration,  re- 
vision  of  registration  and  voting  who  shall 
be  assigned  such  position  immediately  ad- 
joining the  judges  of  election  inside  the 
polling  or  registration  booth,  as  will  en- 
able him  to  see  each  person  as  he  offers 
to  register  or  vote,  and  who  shall  be  pro- 
tected in  the  discharge  of  his  duty  by  the 
judges  of  election  and  the  police.  And 
authority  signed  by  the  recognized  chair- 
man  or  presiding  officer  of  the  chief 
managing  committee  of  a party  in  any  such 
city,  shall  be  sufficient  evidence  of  the 
right  of  the  challenger  for  such  party  to 
be  present  inside  the  registration  or  poll- 
ing place.  But  in  case  any  challenger  does 
not  Or  cannot  produce  the  authority  of  such 
chairman,  it  shall  be  the  duty  of  such  judges 
of  election  to  recognize  a challenger  that 
shall  be  vouched  for  and  presented  to  them 
by  the  persons  present  belonging  to  such 
political  party,  or  who  shall  be  vouched 
fop  by  the  judge  representing  such  party. 
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The  chairman  of  the  managing  committee  of 
each  political  party  for  such  city  may  re- 
move any  challenger  appointed  by  him,  and 
substitute  another  in  his  place.  The  chal- 
lenger so  appointed  and  admitted  to  the 
room  where  such  ballot  box  is  kept  shall 
have  the  right  and  privilege  of  remaining 
during  the  canvass  of  the  votes,  and  until 
the  returns  are  duly  signed  and  made.  Each 
political  party  shall  also  have  the  right 
to  a challenger  placed  conveniently  outside 
of  the  polling  booth,  but  not  in  the  way  of 
the  voters.  In  addition  to  such  challengers, 
each  of  the  political  parties  casting  votes 
at  such  polls,  at  the  close  of  the  polls 
shall  have  the  right  to  the  admission  of 
two  parsons  of  their  political  faith  into 
the  room  where  such  ballots  are  to  be  can- 
vassed, to  watch  such  canvass,  which  watchers 
may  be  selected  as  above  prescribed  in  case 
of  challengers?  and  in  the  absence  of  such 
selection,  it  shall  be  the  duty  of  the  judges 
of  such  election  to  admit  Into  such  room  two 
persona  of  each  political  party  so  voting  at 
such  election,  and  who  shall  be  vouched  for 
by  the  judge  or  judges  representing  such 
policital  party,  to  be  present  during  the 
canvass  of  such  Votes  and  the  making  of  sueh 
returns?  that  such  persons  shall  be  of  good 
character  and  sober,  and  shall  in  no  wise 
interfere  with  such  canvass.  The  police 
shall  in  no  manner  interfere  with  the  en- 
trance of  such  watchers  into  such  room, 
but  they  shall  keep  order?  and  in  case  of 
any  disorderly  conduct  on  the  part  of  any 
bystanders  or  watchers,  it  shall  be  the 
duty  of  the  police,  upon  request  of  the 
judges,  to  exclude  such  p®rsons  from  such 
room,  and  upon  such  watcher;  or  watchers 
being  excluded  from  such  room,  the  judge  or 
judges  representing  the  same  political  party 
as  the  rejected  watcher*  may  select  other 
watchers  in  their  stead.” 


Therefore,  if  the  members  of  the  St.  Louis  City 
Nonpartisan  Committee  constitute  a political  party  the 
group  is  entitled  to  have  challengers  and  watchers  at 
the  polls  in  the  forthcoming  General  Election.  If  they 


Honorable  Michael  J.  Dohertys 


do  not  constitute  a political  party  the  group  is  not  en- 
titled to  challengers  and  watchers. 

We  know  from  the  case  of  State  ex  rel.  Preisler  vs* 
Toberman,  269  S,W.  (2d)  753,  that  Mr*  Preisler  filed  his 
declaration  of  candidacy  for  Representative  in  Congress 
from  the  Second  Congressional  District  on  the  Nonpartisan 
ticket*  His  declaration  was  pursuant  to  Sections  120*360 
and  120.1(50,  RSMo  19^9 . Those  sections  reads 

”120*360*  Deposit  to  general  revenue  fund, 
when,— Any  person  desiring  to  file  declare*1 
tion  papers  or  propose  as  a candidate  on  any 
independent  or  nonpartisan  ticket,  who  does 
not  announce  by  declaration  papers  as  a candi- 
date for  any  political  party  as  defined  by 
sections  120*300  to  120.650  and  is  not  a mem- 
ber of  a political  party  having  a state  and 
county  committee,  or  treasurer  thereof,  shall 
pay  the  sum  of  money  required  by  sections 
120*300  to  120.650  to  be  paid  by  the  candidate 
for  the  office  for  which  he  proposes  to  the 
state  or  county  treasurer,  as  the  case  may  be, 
take  a receipt  therefor  and  file  said  receipt 
with  his  declaration  papers,  said  sum  of  money 
so  paid  shall  go  into  the  general  revenue  fund 
of  the  state  or  county*” 


”120,1(50.  Method  of  preparing  tickets— method 
of  voting.— At  all  primaries  there  shall  be  as 
many  separate  tickets  as  there  are  parties  en- 
titled to  participate  in  the  primary  election. 
There  shall  also  be  a nonpartisan  ticket  upon 
which,  under  appropriate  title  of  each  office, 
shall  be  printed  the  names  of  all  persons  by 
whom  declaration  papers  have  been  filed,  as 
required  by  sections  120,300  to  120.650,  who 
do  not  announce  by  such  declaration  papers 
as  candidates  for  any  political  party  as  de- 
fined by  sections  120.300  to  120.650,  The 
names  of  all  candidates  shall  be  arranged 
under  the  appropriate  title  of  the  respective 
offices  and  under  the  proper  party  designation 
upon  the  party  ticket  or  upon  the  nonpartisan 
ticket,  as  the  case  may  be.  The  names  of  the 
candidates  for  each  office  shall  be  altered 
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on  the  ballots  used  In  the  several  election 
districts  or  precincts  so  that  each  name 
shall  appear  thereon  substantially  an  equal 
number  of  times  at  the  top,  at  the  bottom  and 
in  each  intermediate  place,  if  any,  or  the 
lists  or  group  of  names  in  which  suoh  candi- 
date ' 8 name  belongs,  The  names  of  the  candi- 
dates shall  be  printed,  and  at  the  left  of 
the  name  of  each  candidate,  at  the  beginning 
of  each  line  Upon  which  the  candidate's  name 
is  printed,  a small  square  shall  be  printed, 
the  sides  of  which  shall  be  not  less  than 
one-fourth  of  an  inch  in  length,  The  title 
of  the  office  and  the  name  of  all  candidates 
for  that  office  shall  be  separated  from  the 
title  of  the  following  office  and  group  of 
candidates  by  a line  not  to  exceed  four  points 
in  width.  At  primary  elections  at  which  com- 
mitteemen or  committeewomen  of  any  party  are 
to  be  elected.  In  addition  to  the  names  of 
candidates  for  offices  printed  on  the  ballot, 
there  shall  be  printed  thereon  at  least  one 
blank  line  with  a square  to  the  left  of  the 
same,  as  herein  specified,  for  the  purpose 
of  allowing  the  voter  to  write  in  the  name 
of  his  choice  for  office.  As  near^yas  prac- 
ticable, the  ballot  shall  be  in  the  form  de- 
scribed in  sections  111,420  and  111.430,  At 
the  head  of  each  such  ticket,  immediately  fol- 
lowing the  date  of  such  election,  shall  be 
printed  the  following:  ’Instruction  to  voters? 
Place  an  X in  the  square  opposite  the  name 
of  the  person  for  whom  you  wish  to  vote,’  The 
voter  shall  oast  his  vote  in  accordance  with 
this  instruction  and  shall  vote  In  no  other 
manner.  All  officers  charged  with  the  prepa- 
ration and  distribution  of  such  ballots  shall 
cause  the  printer's  forms  to  be  so  transposed 
and  the  ballots  so  made  up  as  to  carry  out 
the  Intent  of  this  provision.  If  any  elector 
write  upon  his  ticket  the  name  of  any  person 
who  is  a candidate  for  the  same  office  upon 
some  other  ticket  than  that  upon  which  his 
name  is  so  written,,  this  ballot  shall  not 
be  counted  for  such  person*  On  any  day  of 
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nomination  of  public  officers  in  any  primary 
election  precinct,  each  qualified  elector 
shall  be  entitled  to  receive  from  the  judge 
of  the  election  one  ballot  of  the  political 
party  participating  in  such  election  for 
which  he  desires  to  vote.  It  shall  be  the 
duty  of  such  judges  of  ©lection  to  deliver 
such  ballot  to  the  electors.  Before  de- 
livering any  ballot  to  the  elector,  the 
two  judges  of  election  having  charge  of  the 
ballot  shall  write  their  names  or  initials 
upon  the  baofc  of  the  ballot  except  as  pro- 
vided by  law," 


Therefore,  we  must  conclude  that  Mr,  Preisler  is  not 
the  nominee  of  any  political  party.  His  declaration  on 
the  Nonpartisan  or  Independent  ticket  is  antithetic  to 
the  idea  that  he  constitutes  or  represents  a political 
party.  Therefore,  he  is  not  entitled  to  have  challengers 
and  watchers  at  the  polls  in  the  forthcoming  General  Elec- 
tion, 

The  St.  Louis  City  Nonpartisan  Committee  does  not  , 
appear  to  be  an  established  political  party  within  the 
meaning  of  Section  120*14.0,  RSMo  Cum,  Supp,  19S>3#  which 
provides! 

”1,  The  term  'political  party*  as  used  in 
sections  120.14-0  to  120.230  shall  mean  any 
•established  political  party*  as  hereinafter 
defined  and  shall  also  mean  any  political 
group  which  shall  hereafter  undertake  to  form 
an  established  political  party  provided  for 
in  sections  120 .14-0  to  120,230;  provided, 
that  no  political  organization  or  group  shall 
be  qualified  as  a political  party,  or  given 
a place  on  a ballot,  which  Organization  or 
group  advocates  the  overthrow  by  violence 
of  the  established  constitutional  form  of 
government  of  the  United  States  or  the 
atate  of  Missouri, 

"2.  An  'established  political  party*  Is 
hereby  declared  to  be  a political  party  which, 
as  to  the  state,  at  the  last  general  election 
for  state  and  county  officers,  polled  for  its 
candidate  for  governor  more  than  two  per  cent 
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of  the  entire  vote  oast  for  governor  in  the 
state*  and,  as  to  any  district  or  political 
subdivision  of  the  state,  a political  party 
which  polled  more  than  two  per  cent  of  the 
entire  vote  cast  in  such  district  or  political 
subdivision  at  such  election* 

”3*  A political  party,  which  in  any  congres- 
sional district,  senatorial  district,  county, 
township , school  district,  municipality  or 
other  district  or  political  subdivision  of  the 
state,  polled  more  than  two  per  cent  of  the 
entire  vote  cast  within  such  congressional 
district,  senatorial  district,  county,  town- 
ship, school  district,  municipality  or  other 
district  or  political  subdivision  of  the  state, 
where  such  district  or  political  subdivision, 
as  the  case  may  be,  has  voted  as  a unit  for 
the  election  of  officers  to  serve  the  respec- 
tive territorial  area  of  such  district  or 
political  subdivision,  is  hereby  declared  to 
be  an  *established  political  party*  within 
the  meaning  of  sections  120,14.0  to  120,230 
as  to  such  district  or  political  subdivision,” 


Nor  does  it  appear  that  such  group  has  become  a new 
political  party  within  the  meaning  of  Section  120,160,  RSMo 
Cum,  Supp,  1953*  which  provides* 


”1,  Any  group  of  persons  hereafter  desiring 
to  form  a new  political  party  throughout  the 
state,  or  in  any  political  subdivision  greater 
than  a county  and  less  than  the  state,  shall 
file  with  the  secretary  of  state  a petition, 
as  hereinafter  provided,  and  any  group  of  per- 
sons hereafter  desiring  to  form  a new  political 
party,  in  any  county  shall  file  such  petition 
with  the  county  clerk;  and  any  group  of  persons 
hereafter  desiring  to  form  a new  political  party 
in  any  political  subdivision  less  than  a county 
shall  file  such  petition  with  the  clerk  or  board 
of  election  commissioners  of  such  political  sub- 
division, as  the  case  may  be.  Any  such  petition 
for  the  formation  of  a new  political  party  through- 
out the  state,  or  in  any  district  or  political 
subdivision  as  the  case  may  be,  shall  declare 
as  concisely  as  may  be  the  intention  of  the 
signers  thereof  to  form  a new  political  party 
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In  the  state,  district  or  political  subdivision; 
shall  state  in  not  more  than  five  words  the  name 
of  the  proposed  political  party;  shall  contain 
a complete  list  of  candidates  of  all  offices  to 
be  filled  in  the  state  or  district  or  political 
subdivision,  as  the  case  may  be,  at  the  next 
ensuing  election  then  to  be  held;  and,  if  the 
new  political  party  shall  be  formed  for  the 
entire  state,  shall  be  signed  by  a number  of 
qualified  voters  in  each  of  the  several  con- 
gressional districts  which  shall  equal  one 
percent  of  the  total  number  of  votes  cast  in 
such  district  for  governor  at  the  next  pre- 
ceding gubernatorial  election*  or  by  a number 
of  qualified  voters  in  each  of  one  half  of  the 
several  congressional  districts  which  shall 
equal  two  per  cent  of  the  total  number  of  votes 
cast  in  such  district  for  governor  at  the  next 
preceding  gubernatorial  election.  If  the  new 
political  party  shall  be  formed  for  any  district 
or  political  subdivision  less  than  the  entire 
state,  the  petition  shall  be  signed  by  quali- 
fied voters  equaling  in  number  not  less  than 
two  per  cent;  of  the  number  of  voters  who  voted 
at  the  next  preceding  general  election  in  the 
district  or  political  subdivision  in  which 
such  district  or  political  subdivision,  voted 
as  a unit  for  the  election  of  officers  to  serve 
its  respective  territorial  area, 

"2.  The  filing  of  such  petition  shall  consti- 
tute the  political  group  a new  political  party, 
for  the  purpose  only  of  placing  upon  the  ballot 
at  the  next  ensuing  election  the  list  of  party 
candidates  for  offices  to  be  voted  for  through- 
out the  state,  or  for  offices  to  be  voted  for 
in  the  district  or  political  subdivision  less 
than  the  state,  as  the  case  may  be,  undei’  the 
name  of,  and  as  candidates  of  such  new  political 
party.  If,  at  the  ensuing  election,  any  candi- 
date or  candidates  of  the  new  political  party 
shall  receive  more  than  two  per  cent  of  all 
votes  cast  at  such  election  in  the  state,  or 
two  per  cent  of  the  total  vote  cast  In  any 
district  or  political  subdivision  of  the  state. 
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as  the  ease  may  be,  then  such  new  political 
party  shall  become  an  established  political 
party  within  the  state  or  within  the  district 
or  political  subdivision,  as  the  ease  may  be, 
under  the  provisions  of  the  laws  regulating 
the  nominations  of  established  political 
parties  at  state  primary  elections  as  now, 
or  hereafter  may  be  in  force. 

"3*  Any  such  petition  shall  be  filed  at  the 
same  time  and  shall  be  subject  to  the  same 
requirements  and  provisions  that  are  here- 
after contained  in  regard  to  the  nomination 
of  any  other  candidate  or  candidates  by  peti- 
tion.” 


Therefore,  we  conclude  that  said  group  is  not  a 
political  party  and  thus  is  not  entitled  to  have  challengers 
and  watchers  at  the  polls  in  the  forthcoming  G-eneral  Election. 


CONCLUSION 

In  the  premises,  it  is  the  opinion  of  this  office  that 
Mr.  Paul  ¥*  Preisler,  candidate  for  Representative  in  Con- 
gress from  the  Second  Congressional  District  on  the  Non- 
partisan ticket,  is  not  entitled  to  have  challengers  and 
watcta.e:pE  present  at  the  polling  places  within  the  Second 
Congressional  District  j nor  is  the  St.  Louis  City  Non- 
partisan Committee  entitled  to  have  challengers  and  watchers 
present  at  said  polling  places  in  the  absence  of  a showing 
that  said  group  is  a political  party  within  the  meaning  of 
Sections  120.340  and  120.160,  RSMo  Cum.  Supp.  19^3. 

The,  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr,  Paul  McGhee, 


Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 
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ELECTIONS: 


Prohibition  against  "political  activity"  by  m ambers 
of  and  employees  of  St.  Louis  City  Board  of  Election 
Commissioners  is  not  violated  by  attendance  at 
political  meetings  nor  by  voluntary  contributions  to 
political  parties,  provided  that  participation  in 
such  activity  is  limited  to  that  extent. 


October  29,  1954 


Honorable  Michael  J.  Doherty,  Chairman 
St.  Louis  City  Board  of  Election  Commissioners 
208  South  Twelfth  Boulevard 
St.  Louis  2,  Missouri 

Dear  Sir: 

v 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows: 

"The  Board  of  Election  Commissioners  are 
desirous  of  securing  from  your  office  an 
opinion  concerning  certain  portions  of 
Section  11S.040  R.S.  Mo.  1949. 

"The  said  Section  provides  as  follows: 

"* No  Commissioner  shall  hold  any  office  in 
any  political  party,  nor  engage  in  any 
political  activity  of  any  kind  while  serv- 
ing as  such  Commissioner. ♦ 

♦’Another  part  of  said  Section  prescribes  :/ 
the  right  to  employ  assistants  and  recites 
the  following: 

"♦and  shall  be  subject  to  the  same  restric- 
tions and  subscribe  to  the  same  oath  as 
members  of  the  Board,’ 

"Inquiry  One:  ’May  an  assistant  or  assist- 
ants of  this  office  attend  a political 
dinner  of  his  or  her  political  belief,  and 
. may  they  make  contributions  to  said  dinner?1 

"Two:  ’May  they  attend  a political  meeting, 

even  though  they  take  no  part  other  than 
attending?’ 
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"Three:  ’May  they  make  voluntary  contribu- 

tions to  their  respective  political  parties, 
even  though  they  take  no  part  other  than 
above  stated?’ 

"Four;  ’May  they  attend  any  kind  of  a poli- 
tical gathering  whatsoever  of  the  political 
party  they  are  serving  under  as  a member  of 
this  office,  even  though  they  take  no  part 
other  than  being  present  at  such? ’ 

"The  above  stated  matters  have  come  to  the 
attention  of  certain  members  of  the  Board 
regarding  inquiries  on  same,  and  the  Board 
is  anxious  to  know*  if  the  words  in  said 
Section  wherein  it|  refers  to  assistants, 
their  appointment^,  etc. , and  particularly 
the  words  ’and  sha|Ll  be  subject  to  the  same 
restrictions’  apply  to  and.  mean  or  be  con- 
strued to  read  the;  same  as  that  which  relates 
to  the  Commissioner’s,  to -wit i ’nor  engage 
in  any  political  Activity  of  any  kind  while 
serving  as  such  Commissioner, ’ 

I i 

"The  Board  will  appreciate  your  opinion  on 
the  above  stated  matters.” 

Your  quoted  excerpts  fhom  the  statute  under  consideration, 
namely,  Section  11B.040,  RS!|o  1949,  are  verbatim,  and  therefore 
we  will  not  requote  such  statute.  ' 4.K'  • • • / ' 

In  the  construction  of ^statutes , the  most  important  rule 
is  that  such  construction  is  to  be  for  the  purpose  of  ascertain- 
ing the  intent  of  the  General  Assembly  in  enacting  the  statute 
under  consideration.  In  arriving  at  such  intent,  other  statutes 
dealing  with  the  same  sub jact  .matter  may  be  considered,  as  well 
as  the  history  surrounding  the  enactment  of  such  statute  and  the 
apparent  purpose  for  which  enacted* 

With  these  rules  in  mind,  we  have  examined  all  of  Chapter 
11$,  RSMo  1949  > relating  to  the.  registration  of  voters  and  the 
conduct  of  elections  in  cities;  containing  over  6004000  inhabi- 
tants. Our  examination  of  this  chapter  indicates  that  the 
legislative  scheme  is  to  provide  a bipartisan  supervisory  board 
to  oversee  the  registration  of  voters  and  the  conduct  of  elec- 
tions in  such  cities,  the  mechanics  of  which  are  to  be  carried 
out  through  bipartisan  employees.  We  note  that  the  supervising 
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commission  is  constituted  of  two  representatives  each  of  the 
two  major  political  parties.  We  note,  too,  that  all  of  the 
employees  of  such  commission  are  to  be  selected  equally  from 
each  of  the  two  major  parties.  We  note,  too,  that  the  judges 
and  clerks  of  election  to  be  selected  by  such  commission  are 
to  be  divided  equally  between  the  two  major  political  parties. 

In  other  words,  at  no  place  in  the  entire  chapter  is  there  any 
expression  of  intent  to  disassociate  the  commission  nor  its 
employees  nor  the  judges  and  clerks  of  election  from  political 
parties  as  such.  As  a matter  of  fact,  a person  without  known 
political  affiliations  would  be  ineligible  for  appointment  as 
a member  of  the  commission  and  from  employment  as  an  adminis- 
trative employee  or  judge  or  clerk  of  election. 

Having  seen  fit  to  establish  such  a bipartisan  agency, 
the  General  Assembly  has  gone  one  step  further  and  included  a 
prohibition  against  such  persons  engaging  in  "political  activi- 
ties.” This  surely  could  not  be  construed  to  mean  that  immedi- 
ately upon  appointment  to  any  place  in  the  over-all  administrative 
scheme  that  the  appointee  should  no  longer  maintain  any  political 
affiliations.  To  so  construe  the  statute  would  lead  to  an  absurd 
result  and  would  have  the  effect  of  thwarting  the  legislative 
intent  that  through  the  bipartisan  selection  of  the  commission, 
employees,  judges  and  clerks  of  election,  a system  of  checks  and 
balances  is  to  be  established  and  maintained.  It  thereupon  becomes 
necessary  to  determine  the  sense  in  which  the  General  Assembly 
used  the  term  "political  activity”  in  the  statute  under  considera- 
tion. 

It  seems  to  us  that  this  term,  as  used  in  such  statute, 
means  more  than  mere  passive  affiliation  with  a political  party. 

It  seems  that  a more  reasonable  construction  of  the  term  is  one 
embracing  active  participation  through  the  holding  of  official 
positions,  serving  as  the  agent  of  a party  in  the  solicitation 
of  funds,  speaking  at  public  meetings  in  favor  of  the  principles 
of  a particular  political  party,  and  other  similar  activities. 

In  other  words,  it  seems  to  us  that  the  term  implies  affirmative, 
active  participation  in  the  affairs  of  a political  party  rather 
than  mere  membership  therein. 

Adverting  to  your  letter  of  inquiry,  we  note  that  each  ques- 
tion relates  to  more  or  less  passive  association  with  the  affairs 
of  a political  party.  Applying  to  the  facts  outlined  the  defini- 
tion of  "political  activity”  which  we  feel  to  be  the  proper  one, 
we  are  led  to  the  belief  that  -a  commissioner  or  an  employee  may 
properly  attend  political  meetings,  provided  that  at  such  meetings 
such  commissioner  or  employee  is  not  a speaker,  urging  others  to 
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adopt  his  political  beliefs.  We  further  believe  that  a voluntary 
contribution  to  be  used  by  a political  party  is  not  such  a 
"political  activity"  as  is  proscribed  by  the  statute. 

. CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  the  prohibition 
against  "political  activity"  by  the  members  of  the  St,  Louis 
City  Board  of  Election  Commissioners,  its  employees,  and  the 
judges  and  clerks  of  election  appointed  by  such  commission,  does 
not  preclude  attendance  by  such  persons  at  political  meetings 
nor  the  making  of  voluntary  contributions  to  a political  party, 
provided  that  such  person  does  not  participate  as  a speaker  or 
officer  arranging  or  conducting  such  meeting,  and,  provided 
further,  that  such  person  does  not  solicit  funds  from  other  per- 
sons for  the  benefit  of  such  political  party. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Will  F.  Berry,  Jr. 

lours  very  truly, 


WFB/vtl 


John  Mi  Dalton 
Attorney  General 
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County  sheriffs  receiving  a eertifi 
cate  of  election  under  Section 
£7.010,  RSMo  1949,  must  be  com- 
missioned by  the  Governor  under 
Article  IV,  Section  £,  Missouri 
Constitution  of  1945* 


7,  1954 


Honorable  Phil  M,  Donnelly 
Governor  of  Missouri 
Executive  Office 
Jefferson  City,  Missouri 

• V • 

Dear  Governor  Donnelly t 

Shis  formal  opinion  is  rendered  in  answer  to  your 
recent  oral  inquiry  which  this  office  restates  in  the 
following  language. 

Is  it  the  duty  of  the  Governor  Of 
Missouri  to  issue  a commission  to 
county  sheriffs  who  have  been  issued 
a certificate  of  election  under  the 
terms  of  Section  57*010,  RSMo  1949. 

Section  57*010  RSMo  1949  provides  as  follows! 

"At  the  general  election  to  be  held 
in  1948 » and  at  each  general  election 
held  every  four  years  thereafter,  the 
qualified  voters  In  every  county  in 
this  state  shall  elect  some  suitable 
person  sheriff,*  No  person  shall  b© 
eligible  for  the  office  of  sheriff  who 
has  been  convicted  of  a felony.  Such 
person  shall  be  a resident  taxpayer 
and  elector  of  said  county,  shall  have 
resided  in  said  county  for  more  than 
one  whole  year  next  before  filing  for 
said  office  and  shall  be  a person  capable 
of  efficient  law  enforcement.  When  any 
person  shall  be  elected  sheriff,  the 
clerk  of  the  county  court  shall  deliver 
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CONSTITUTIONAL  LAW: 
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to  him  a certificate  of  his  election,  under 
the  seal  of  the  court,  and  shall  also  certify 
that  fact  to  the  clerk  of  the  circuit  court, 
who  shall  file  the  certificate  in  his  office; 
and  he  shall  enter  upon  the  discharge  of  the 
duties  of  his  office  on  the  first  day  of 
January  next  succeeding  his  election," 


Article  IV,  Section  5,  Missouri’s  Constitution  of  1945, 
contains  the  following  language  relative  to  the  Governor’s 
duty  in  commissioning  officers, 

“The  Governor  shall  commission  all  officers 
unless  otherwise  provided  by  law.  All  com- 
missions shall  be  Issued  in  the  name  of  the 
state,  signed  by  the  governor,  sealed  with 
the  Great  Seal  of  the  state  and  attested  by 
the  secretary  of  state. ” 

In  the  early  case  of  State  ex  rel.  Attorney  General  v. 
Pool,  41  Mo*  32,  the  Supreme  Court  of  Missouri  was  ruling 
the  question  of  whether  a person  duly  elected  sheriff  could 
discharge  the  duties  of  such  office  before  receiving  a com- 
mission from  the  Governor,;'  The  constitutional  provision  then 
before  the  Court  was  not  unlike  the  constitutional  provision 
quoted  in  the  preceding  paragraph.  In  ruling  the  point  the 
Court  spoke  as  follows  at  4l  Mo.  32,  l.c.  38: 

"it  is  within  th£  competency  of  the  Legis- 
lature to  declare  what  requisites  shall 
be  sufficient  to clothe  the  officer  with 
authority,  and  induct  him  into  office, 
without  the  necessity  of  a commission; 
but  until  an  act|ls  passed  for  that  pur- 
pose the  constitutional  injunction  seems 
to  be  imperative." 


The  foregoing  case  of  State  ex  rel.  Attorney  General  v.  Pool 
was  decided  in  1867.  In  1886  the  St.  Louis  Court  of  Appeals 
ruled  the  case  of  Adams  v.  Harper,  20  Mo,  App.  684,  and  con- 
strued  Article  V,  Section  23  of  Missouri’s  Constitution  of 
I075,  which  Section  23  conforms  to  Article  TV,  Section  5,  of 
Missouri’s  Constitution  of  1945,  with  only  a slight  change  in 
language.  The  18 75  constitutional  provision  provided  that: 


-2- 


Honorable  Phil  M.  Donnelly 


11  The  Governor  shall  commission  all 
officers  not  otherwise  provided  for 
by  law,  “ 

whereas  the  present  constitutional  provision  reads: 

"The  Governor  shall  commission  all 
officers.  unlesB  otherwise  provided 
by  law/1  (Emphasis  "supp'i'ied,") 

Me  do  not  consider  the  slight  difference  in  wording  found  in 
the  constitutional  provision  above  quoted,  to  affect  the  rul- 
ing in  Adams  v.  Harper,  supra,  wherein  the  Court  throws  light 
on  the  phrase  "not  otherwise  provided  for  by  law,"  The  Court 
spoke  as  follows  at  20  Mo*  App,  684,  l*c . 686,  when  holding 
that  the  county  court  had  authority  to  commission  a county 
treasurer: 

"The  point  that  the  court  erred  in  ad- 
mitting in  evidence  the  commission  of  the 
plaintiff,  granted  by  the  county  court  is 
based  on  the  assumption  that,  by  the  terms 
of  section  twenty-three  of  article  five, 
of  the  constitution,  the  governor,  and  not 
the  county  court.  Is  required  to  issue  the 
commission  of  the  county  treasurer.  The 
constitutional  provision  is  that,  *the 
governor  shall  commission  all  officers, 
not  otherwise  provided  for  by  law,  * Sec- 
tion 5362,  Revised  Statutes,  provides  that 
the  county  treasurer  shall  be  commissioned 
by  the  county  court.  It  is , therefore , a 
case  ’ otherwise  provided  for  by  law,  ’ and 
the  county  court  was  the  proper  body  to 
issue  the  commission," 

A review  of  all  statutes  found  in  Chapter  57  RSMo  1949, 
the  law  particularly  applicable  to  sheriffs,  discloses  no  pro 
vision  directing  that  the  sheriff  be.  commissioned.  Therefore 
under  the  ruling  in  Adams-  y|;:  Harper,  supra,  it  must  be  con- 
cluded that  the  sheriff  must  be  commissioned  by  the  Governor 
under  the  mandate  found  in  Article  IV,  Section  5,  Missouri 
Constitution  of  1945* 


It  is  the  opinion  of  this  office  that  county  sheriffs 
who  have  been  issued  a certificate  of  election  as  provided 
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In  Section  57*010  RSMo  1949*  must  be  commissioned  by  the 
Governor  under  the  directive  contained  in  Article  IV, 
Section  5,  Missouri * s Constitution  of  1945* 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Julian  L,  0»Malley* 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  Gene ral 
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CRIMINAL  LAW: 


(1)  “Intent1'  not  essential  element  in  prosecu- 
tion for  violation  of  statutory  crime  mentioned 

(2)  Magistrate  in  county  having  less  than 
70,000  inhabitants  may  assess  penalty  in  ex- 
cess of  $500 *00  under  Section  304*240*  RSMo 
1953,  Cumulative  Supplement, 


March  27,  1954 


Honorable  J*  ft*  Hiser 
Prosecuting  Attorney 
Holt  County 
Oregon,  Missouri 

Bear  Sir: 

Reference  is  made  to  your  request  for  an  official 
opinion  of  this  department  reading  as  follows: 

"We  Are  finding  some  difficulty  in 
trial  of  cases  brought  under  the  pro- 
visions of  MoRS  1949 , 304.180  to 
304*240*  lour  opinion  is  requested 
in -regard  to  the  following  matters, 
for  future  guidance  J 

”1,  Is  the  question  of  intent  material 
to  such  cases?  Following  are  principal 
defenses  offered  and:*-pf ten  proved  by 
substantial  evidence: 

"a.  Vehicle  loaded  by  H,S*  Govern- 
ment Ordinance.  ;|>epot,  and  sealed* 

Load  generally  secret  and  driver 
ordered  to  proceed.  Often  there 
is  a scale  ticket  showing  vehicle 
was  within  limits  when  dispatched, 
but  not  always,  and  driver  has  no 
option  about  accepting  load.  Picked 
up  as  overloaded  when  he  crosses 
Missouri  soales. 

“b.  Load  dispatched  and  proven  to 
be  properly  loaded  and  within  weight 
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limits  when  dispatched#  Due  to  ad** 
verse  weather  conditions,  tractor 
arid  trailer  pick  up  considerable  In 
ice,  snow  or  mud  over  the  route,  and 
arrested  as  being  overloaded#  In  this 
case,  every  effort  has  been  made  to 
properly  load  the  vehicle  within  legal 
limits#  It  is  Impossible  to  tell, often, 
upon  dispatoh  how  much  or  even  If  mud 
or  loe  the  vehicle  will  pick  up  in 
transit,  but  In  many  cases  this  has 
been  shown  to  run  as  high  as  a ton# 

Mc#  Load  dispatched  and  proven  to  be 
properly  loaded  and  within  weight 
limits  when  dispatched#  Every  pre- 
caution against  load  shifting  shown 
to  have  been  taken,  but  due  to  nature 
of  cargo,  load  nonetheless  shifts  and 
results  In  scale  showing  axle  over- 
loaded, 

”ln  each  of  the  foregoing  cases.  It  Is  clear 
that  there  was  no  intent  to  overload,  but  on 
the  contrary,  every  precaution  against  over- 
loading available  has  been  taken*  What  is 
your  opinion  of  the  correct  result  In  each 
Instance  and  upon  the  general  question? 

”2#  *Ehe  jurisdictional  limit  of  this  magis- 
trate court  Is  Has  a magistrate, 

in  assessing  fines  under  304*240 > jurisdic- 
tion to  assess  a fine  in  excess  of  that 
limit,  from  the  Information,  certify  the 
case  to  the  Circuit  Court  for  trial? 

f,An  early  opinion  would  be  appreciated,’* 

Your  first  question  as  broken  up  into  its  three  subdivi- 
sions relates  to  the  necessity  of  charging  and  proving  crimi- 
nal "intent  ” in  prosecutions  for  the  crimes  denounced  by 
Sections  304.180  and  304.-240,  HSMo  1953,  Cumulative  Supple- 
ment. We  will  not  set  out  at  length  these  statutes  verbatim 
but  it  will  suffice  to  say  that  they  are  traffic  regulation 
statutes  designed  to  prevent  overloading  motor  vehicle 
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carriers  on  the  public  highways*  Me  do  note  in  passing  how- 
ever, that  neither  statute  incorporates  the  provisions  that 
the  act  decried  therein  must  be  11  knowingly”  done  to  consti- 
tute an  offense.  We  feel  this  to  be  pertinent  for  reasons 
which  will  appear  infra. 

The  general  rule  with  respect  to  crimes  of  the  nature 
such  as  those  denounced  by  the  statutes  mentioned  is  stated 
thus  In  22  C*«JY3.,  " Criminal  haw”,  Paragraph  3Q»  which  reads 
in  part,  as  follows s 

”The  legislature  may  make  an  act  criminal 
.without  regard  to  the  intent  or  knowledge 
of  the  doer.  Whether  it  has  done  so  is  to 
b©  determined  from  the  language  and  purpose 
of  the  statute.  Where  the  statute  is  silent, 
knowledge  and  criminal  intent  are  generally 
essential  if  the  crime  involves  moral  turpitude, 
but  not  if  it  is  malum  prohibitum, 

”By  the  express  terms  of  a statute  guilty 
knowledge  is  sometimes  made  an  essential 
ingredient  of  the  offense , as  where  it  re- 
quires the  act  to  be  done  'knowingly, * etc. 

On  the  other  hand,  the  legislature  may  for- 
bid the  doing  of  or  the  failure  to  do  an 
act  and  make  its  commission  or  omission 
criminal  without  regard  to  the  intent  or 
knowledge  of  the  doer,  and  if  such  legis- 
lative intention  appears  the  courts  must 
give  it  effect,  and  in  such  cases,  the  do- 
ing of  the  inhibited  act  constitutes  the 
crime,  and  the  moral  turpitude  or  purity 
of  the  motive  by  which  it  was  prompted, 
and  knowledge  or  ignorance  of  its  criminal 
character,  are  immaterial  circumstances  on 
the  question  of  guilt}  such  legislation  is 
enacted  and  is  sustained,  for  the  most  part, 
on  grounds  of  necessity,  and  is  not  violative 
of  the  federal  constitution,  «■  * 

Our  examination  of  the  statutes  involved  in  this  opinion 
led  us  to  the  belief  that  prosecutions  thereof  fall  within 
the  general  rule  quoted  as  mentioned  providing  the  elements 
of  “knowledge”  and  "willfulness"  are  not  embodied  in  the  statutes 
Neither  are  the  acts  described  therein  of  the  class  of  offenses 
described  as  being  malum  in  se.«*  Therefore  we  feel  that  the 
element  of  "intent"  is  neither  necessarily  to  be  charged  nor 
proven  in  prosecutions  brought  under  these  statutes. 


Honorable  J.  R,  Btser 


As  supporting  this  view  we  direct  your  attention  to 
State  v.  Granger,  199  S,W.  (2d)  896,  wherein  it  was  said* 
l,o*  898* 

w2fhe  entire  gist  of  appellant’s  complaint 
now  is  that  the  information  did  not  allege 
that  the  act  of  exposure  was  intentionally 
and  unlawfully  commit  ted.  And  true  the 
information  does  not  contain  the  word 
‘Intentionally,’  Neither  is  it  required 
to.  An  intend  on  to  commit  an  act  forbid- 
den by  law  is  to  be  inferred,  except  under 
a statute  which  makes  the  intent  an  essen- 
tial part  of  the  statutory  charge,  which 
is  not  the  ease  here,  42  C,J,S.  Indictments 
and  Informations,  Sec,  13 4,  p*  1025 , " 

Me  observe  that  the  population  of  Holt  County  according 
to  the  last  federal  decennial  census  is  less  than  70,000 
Inhabitants,  therefore  we  take  it  that  the  statute  which 
creates  some  doubt  in  your  mind  as  to  the  jurisdictional 
limit  of  your  magistrate  court  in  assessing  fines  exceeding 
#500,00  arises  from  the  provisions  of  Section  482,090,  RSMo 
1949,  of  which  Subsection  2 reads  as  follows  t 

”2.  Except  as  otherwise  provided  by  law, 
magistrates  shall  have  original  jurisdic- 
tion of  all  civil  actions  and  proceedings 
for  the  recovery  of ' money,  whether  such 
action  be  founded  upon  contract  or  tort, 
or  upon  a bond  or  undertaking  given  in 
pursuance  of  law  in  any  civil  action  or 
proceeding,  or  for  a penalty  or  forfeiture 
given’ by  any  statute  of  this  state*  when 
the  sum  demanded,  exclusive  of  interest 
and  costs,  does  not  exceed  five  hundred 
dollars  in  counties  which  now  have  or  'may 
hereafter  have  not  more  than  seventy 
thousand  Inhabitants,  seven  hundred  and 
fifty  dollars  in  counties  which  now  have 
or  may  hereafter  have  more  than  seventy 
thousand  and  less  than  on©  hundred  thousand 
inhabitants , one  thousand  dollars  in  comities 
whicli  now  have  or  may  hereafter  have  one 
hundred  thousand  or  more  inhabitants," 

(Ebiphasis  ours.f) 

However,  it  is  apparent  that  this  statute  relates  to 
the  recovery  of  judgments  for  money  in  civil  proceedings  and 


Honorable  J»  R»  Eiser 


is  bo  be  contradistinguished  from  criminal  proceedings  in 
which  a penalty  exceeding  $500,00  may  be  imposed.  To  construe 
this  statute  otherwise  would  result  In  convicting  the  General 
Assembly  of  doing  an  absurd  act,  particularly  when  Section 
543 # 010  is  examined.  This  statute  reads  as  follows: 

’‘Magistrates  shall  have  concurrent  original 
jurisdiction  with  the  circuit  court,  co- 
extensive with  their  respective  counties 
in  all  cases  of  misdemeanor,  except  in 
cities  haying  courts  exercising  exclusive 
jurisdiction  in  criminal  cases,  or  as 
otherwise  provided  by  law,” 

Having  conferred  jurisdiction  in  misdemeanor  cases  upon 
magistrate  courts  the  General  Assembly  has  also  passed 
Section  556,270,  RSMo  1949,  reading  as  follows: 

"Whenever  any  offense  is  declared  by 
statute  to  be  a misdemeanor,  and  no 
punishment  is  prescribed  by  that  or  any 
other  statute,  the  offender  shall  be 
punished  by  imprisonment  in  a county 
jail  not  exceeding  one  year,  or  by  a 
fine  not  exceeding  one  thousand  dolXara , 
or  ¥y  Doth  such  ’ 'fine'  and  impr  1 a onment  *"  ■ 

{Emphasis  ours,} 

It  is  apparent  that  it  was  within  the  contemplation 
of  the  General  Assembly  that  in  some  criminal  cases  magistrates 
should  have  jurisdiction  to  assess  monetary  penalties  in 
criminal  proceedings  In  excess  of  §53 0,00. 

For  your  further  information  we  are  enclosing  a copy  of 
an  official  opinion  delivered  by  this  office  under  date  of 
April  29,  1953,  to  the  Honorable  A,  R.  Alexander,  Judge  of 
Probate,  Clinton  County,  Missouri,  This  opinion  is  pertinent 
we  feel  to  the  first  question  you  have  proposed  in  your  letter 
of  inquiry, 

CONCLUSION 


In  the  premises  we  are  of  the  opinion: 

(l)  That  "criminal  intent"  need  neither  be  charged 
nor  proven  in  misdemeanor  prosecutions  brought  ■under  the  pro- 
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Honorable  J,  R.  E'iser 


visions  of  Sections  304.180  and  304.240,  RSM©  1953,  Cumu- 
lative Supplement,  and  (2)  That  magistrates  in  count l@s 
having  less  than  700,000  inhabitants  have  jurisdiction  to 
impose  misdemeanor  penalties  in  criminal  proceedings  in 
excess  of  «the  sum  of  §500.00  when  authorised  by  law, 
particularly  with  respect  to  penalties  assessed  under 
Section  304,240,  RSMo  1953,  emulative  Supplement. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant.  Will  F,  Berry,  Jr, 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


WFBtvlw 


/ 


Title  to  the  above-described  tract,  located 
in  the  City  of  Marshall,  Saline  County,  Mis- 
souri, as  described  in  a corporation  warranty 
deed  dated  December  4,  1953 > is  adequate,  sub- 
ject to  no  encumbrances,  and  vests  in  the  State 
of  Missouri,  under  local  laws  and  ordinances, 
to  the  use  for  which  the  facility  is  intended, 
as  of  1:00  p.m. , December  10,  1953*  subject 
to  obtaining  a certificate  from  the  Clerk  of 
the  U.  S.  District  Court  wherein  the  said  land 
is  located,  showing  no  pending  suits,  judg- 
ments, or  other  liens  affecting  the  above  de- 
scribed lande 

January  l5,  1954 


Colonel  C t B,  Engelbrecht 
Director  of  Facilities 
Adjutant  General *s  Office 
Jefferson  City,  Missouri 

Dear  Colonel  Engelbreeht : 

On  December  14*  1953*  you  requested  this  department  to  ex- 
amine an  abstract  of  title  compiled  and  certified  to  by  the  Van 
Dyke  Abstract  Company  of  Marshall,,  Missouri,  under  date  of  De- 
cember 10,  1953*  to  the  following  described  land  located  in 
Saline  County,  Mies our Is 

"All  the  west  138,8  feet  of  Lot  5*  Block  3 of 
Davis  Addition  to  the  City  of  Marshall,  Mis- 
souri, being  all  the  balance  of  Lot  *>;,  Block 
3*  not  here tof ere  deeded  by  the  City  of  Mar- 
shall to  the  State  of  Missouri," 

W©  have  examined  the  abstract  aforesaid  to  the  above-described 
tract , 


CONCLUSION 

We  certify  that  merchantable  title  to  the  above -described 
tract,  located  in  the  city  of  Marshall,  Saline  County,  Missouri, 
as  described  in  a corporation  warranty  deed  dated  December  4* 
1953*  Is  adequate,  subject  to  no  encumbrances,  and  vests  In  the 
State  of  Missouri,  under  local  laws  and  ordinances,  to  the  use  r.„ 
for  which  the  facility  is  intended,  as  of  1:00  p,m, , December  10, 
1953*  subject  to  obtaining  a certificate  from  the  Clerk  of  the 


ADJUTANT  GENERAL  * S 
OFFICE: 


Colonel  0,  H,  Engelbrecht 


United  States  District  Court  wherein  the  said  land  is  located, 
showing  no  pending  suits,  judgments,  or  other  liens  affecting 
the  above-described  land. 

The  foregoing  opinion,  which  X hereby  approve,  was  prepared 
by  my  Assistant,  Mr,  Hugh  P.  Williamson, 


Very  truly  yours. 


HPW/ld 


JOHN  M,  DALTON 
Attorney  General 


ADJUTANT  GENERAL'S 
OFFICE: 


The  title  to  the  real  estate  located  in  the 
city  of  Gape  Girardeau,  Missouri,  as  described 
in  a warranty  deed  from  the  city  of  Cape  Girar- 
deau to  the  State  of  Missouri,  dated  November 
2 if.,  19^2,  is  adequate,  subject  to  no  encum- 
brances, and  vests  in  the  State  of  Missouri, 
under  local  laws  and  ordinances,  to  the  use  for 
which  the  facility  is  intended,  as  of  8:00  a.m. 
November  25,  1953,  subject  to  a certificate 
from  the  Clerk  of  the  United  States  District 
Court  wherein  said  land  is  located,  showing  no 
pending  suits,  proceedings,  judgments  or  other 
liens  affecting  the  above  described  land. 


January  15,  1954 


Go lone 1 0,  H*  Sngelbreoht 
Director  of  Facilities 
Adjutant  General’s  Office 
Jefferson  City,  Missouri 

Dear  Colonel  Engelbrecht : 


amlnfM8abstoLt7o(-1Hti  yOU  thle  department  to  ex- 

Pnt a°st;r&efc  of  title  compiled  end  certified  to  bv  the 

Cap.,  uorardoau  county  Abstract  and  Title  Company , ine  7 of  Car, a 

Girardeau,  Missouri,  under  date  of  November  2$,  1953, *to  the  1 

"AU  that  part  Of  Out  Lot  So.  82,  U.S.P.  Survey 
2199,  oo scribe a as  follows:  * 


U’om  the  Southeast  corner  of  Lot  6,  Block  2. 

Rodney  Vista  Subdivision,  go  South  1 degree 
iL  v1!20*^  feet  ;al°ng  the  Nest  line  of 

09®  ! ?°rnerl  thence  South  89  degrees 

il  JP  an  iron  pin  for  a come/ on 

t.te  East  line  of  said  Arena  Road  and  the  point 

a,  paSn§^SSi  ihe?Cf.  contlnuinfi  South  88  degrees 
LJlf!  -Cor  a corner » thence  South  7 

degrees  13  best  339.9  feet  for  a corner  on  the 
North  line  of  State  Route  If S"  j thence  North  82 
degrees  42*  West  along  trie  North  line  of  said 
state  route  112.0  feet;  thence  on  the  arc  of  a 
6 degree  30 » curve  to  the  left,  286  feet  to  the 

finftrt?fifiat!e3?re®C5i0n  With  the  East  right-of-way 
line  of  Arena Road;  thence  on  the  arc  of  a 38  degree 

a!  JVT!  t0  W *®et  on  the  East  line 

of  said  Arena  Road;  thence  North  1 degree  5l*  East 
-<l3  feet  to  the  point  of  beginning,  containing 
3,620  acres,  more  or  less.«  0 

has  examined  the  above  abstract  and  warranty 

s misbo^*  • 


Colonel  0.  H,  Engelbreeht 


CONCLUSION 

This  is  to  certify  that  merchantable  title  to  the  real  es- 
tate located  In  the  city  of  Cape  Girardeau,  Missouri,  and  as 
described  in  a warranty  deed  from  the  city  of  Cape  Girardeau 
to  the  State  of  Missouri,  dated  November  Zk,  1952,  Is  adequate , 
subject  to  no  encumbrances,  and  vests  in  the  State  of  Missouri, 
under  local  laws  and  ordinances , to  the  us©  for  which  the  facil- 
ity Is  intended,  as  of  St0O  a,m, , November  25,  1953*  subject  to 
a certificate  from  the  clerk  of  the  United  States  District  Court 
wherein  said  land  is  located,  showing  no  pending  suits,  proceed- 
ings , judgments  or  other  liens  affecting  the  above -described, 
land, 

The  foregoing  opinion,  which  X hereby  approve,  was  prepared 
by  my  Assistant,  Mr,  Hugh  P.  Williamson, 


Very  truly  yours, 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


COUNTY  ROADS:  A road,  which  has  been  in  continuous  use  for  over 

PRESCRIPTION:  forty  years  and  upon  which  public  money  and  labor 

have  been  spent  in  such  amount  as  to  keep  the  road 
passable,  is  a legally  established  public  road 
although  it  was  not  established  by  order  of  the 
county  court.  Such  a road  is  confined  to  that  por 
Cion  actually  used  as  a road  bed. 


May  2br, 


Honorable  Irvin  B.  Emerson 
Assistant  Proseouting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 


Your  recent  request  for  an  official  opinion  is  based  upon 
a letter  addressed  to  you  by  Warren  Lynch,  County  Highway  En- 
gineer of  Jefferson  County.  The  Lynch  letter  reads  as  follows* 


MTher©  has  been  in  use  in  this  County  for  forty 
years  or  over  a read  known  As  the  Byrne  smi  11 
Road  connecting  State  Highway  No.  30  with  the 
Eureka-Byrnesmill  Road.  County  Judge  William 
lillgert*s  father  worked  the  road  forty  years 
ago  as  road  overseer.  Mr.  Frank  Hluzek,  pre- 
sently employed  by  Highway  Engineer  J.  Warren 
Lynch,  worked  the  road  back  in  1938*  The  last 
work  done  by  the  County  on  the  road  was  in  19M> 
to  the  extent  of  hauling  in  several  loads  of 
gravel. 

"There  is  no  record  of  this  road  having  been  es- 
tablished by  any  action  of  the  County  Court  of 
Jefferson  County.  There  are  fences  several  places 
on  both  sides  of  road  and  the  property  owners  so 
fenced  their  land  to  leave  about  forty  feet  of 
space  between  fences.  In  1928  there  was  a peti- 
tion flle^  to  close  the  read  which  was  made,  but 
rescinded  a few  months  later  when  the  County  Court 
found  a defect  in  the  petition.  This  road  is  still 
traveled  by  the  public  and  is  the  only  access  of 
some  property  owners  along  the  road.  The  condi- 
tion is  presently  such  that  In  spots  the  road  is 
safe  for  only  one  way  traffic.  Recently  the 
County  Court  ordered  Warren  Lynch,  Highway  Engi- 
neer, to  place  the  road  in  reasonably  good  re- 
pair. William  Knollman,  a property  owner  along 
the  road,  ordered  the  workmen  away  from  in  front 
of  his  property  Claiming  the  road  has  been  aban- 
doned by  the  County. 


Hona*  able  Irvin  D,  Emerson. 


"In  view  of  the  above#  Mr,  Warren  Lynch,  High# 
way  Engineer,  wishes  to  have  the  following 
questions  answered# 

" <l*Is  this  a County  Road,  and  if  so  what 
are  its  boundaries? 

"2*  If  this  is  not  a County  Road  can  the 
County  Court  spend  County  Funds  to  maintain 
and  repair  the  road? 

"3#  , What  is  the  liability  of  the  Highway 
Engineer  to  the  property  holder  if  it  is 
found  to  be  a County  Road  and  ho  wor&s  the 
road  against  the  wishes  of  the  property 
owner? 

"4*  What  legal  procedure  should  be  follow- ' 
ed  to  establish  the  boundaries  if  this  is  a 
private  road  dedicated  to  public  use?" 

The  situation  here  is  that  of  a road  which,  although  so  far 
as  is  known,  was  not  established  by  order  of  the  county  coutft, 
has  been  continuously  used  for  at  least  forty  years,  and  uppn 
which,  from  time  to  time,  public  labor  and  money  have  been  ex- 
pended in  maintenance* 

We  now  direct  attention  to  Section  228*190  RSMo  1953,  which 
reads: 

"All  roads  in  this  state  that  have  been  estab- 
lished by  any  order  of  the  county  court,  and 
have  been  used  as  public  highways  for  a period 
of  ten  years  or  more,  shall  be  deemed  legally 
established  public  roads;  and  all  roads  that 
have  been  used  as  such  by  the  public  for  ten 
years  continuously*  and  upon  which  there  shall 
have  been  expended  public  money  or  labor  for 
such  period,  shall  be  deemed  legally  estab- 
lished roads j and  nonuser  by  the  public  for 
five  years  continuously  of  any  public  road 
shall  be  deemed  an  abandonment  and  vacation 
of  the  same." 

Obviously  the  road  in  the  instant  case  comes  within  the  definition 
of  a legally  established  road  as  given  in  Section  228.190,  supra. 


Honorable  Irvin  D.  Emerson 


The  latest  decision  that  we  have  found  construing  the 
above  section  is  the  1952  Springfield  Court  of  Appeals  case 
of  George  at  al,  vs.  Crosno,  254  S.W, (2)  30*  That  case  held 
that  where  no  public  money  or  labor  had  been  expended  on  the 
highway  and  there  was  no  evidence  that  the  road  lad  been  used 
by  the  public  for  ten  years  prior  to  March  30,  18S?»  that  It 
could  not  be  held  to  be  a public  highway  by  prescription. 

In  the  instant  case,  as  we  have  noted,  public  money  and 
labor  was  expended  on  this  road  from  time  to  time  and  as  late 
as  1945»  We  are  unable  to  find  any  indication  as  to  how  much 
public  labor  and  money  must  be  expended  or  how  frequently.  We 
deduce  that  in  order  to  come  within  the  requirement  of  the  cases 
a sufficient  amount  of  public  money  and  labor  must  be  expended 
to  keep  the  road  in  a fit  condition  for  travel. 

In  the  case  of  Borders  v.  Glenn,  232  S.W.  1062,  at  l.c. 

1064,  the  court  stated: 

nWe  find  that  in  the  case  of  School  Dist.  No*  84 
v.  Tooloose,  195  S.W.  1023,  that  the  Supreme  Court 
has  held  that,  even  in  the  absence  of  any  order 
made  in  the  county  court* s office  concerning  a 
road,  or  any  expend! ture  of  public  money  or  labor 
on  the  road,  it  may  yet  become  a public  road  by 
prescription  or  by  estoppel  in  pais,  where  it  Is  ; 
shown  that  the  owners  along  the  road  have  treated  ;; 
it  as  a public  road,  and  have  permitted  the  travel- 
ing public  and  the  neighborhood  to  so  treat  such 
traveled  way.  In  that  case,  as  in  this,  the  road 
had  been  used  by  the  public  for  a great  number  of 
years.  It  had  been  kept  in  a usable  condition  by 
the  residents  of  the  district  who  used  it  for  their 
own  accommodation,  A schoolhouse  had  been  located 
on  the  road  for  a great  number  of  years,  to  which 
the  children  and  those  going  to  and  from  school 
constantly  traveled  the  road?  that  the  road  had 
been  fenced  by  the  defendant  in  each  of  the  cases. 

In  that  case  it  was  said,  and  we  think  it  most  ap- 
plicable here* 

M 'All  that  is  necessary  to  be  shown  in  such  cases 
is  an  adverse  use  on  the  part  of  the  public,  either 
for  a sufficient  time  to  create  a bar  under  the  stat- 
ute of  limitations,  or  a user  by  the  public  under 
such  circumstances  and  for  such  a period  of  time,  with 
the  acquiescence  of  the  owner,  as  to  imply  on  his  part 
a dedication  of  the  land  and  a prescriptive  right  there 
to  on  the  part  of  the  public  by  its  acceptance  and  ap- 
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Honorable  Irvin  D.  Emerson 


propriation  as  a public  highway,  all  of  which 
may  be  shown  by  facts  and  circumstances,  as  well 
as  positive  proof.’ 

tt(3)  This  6&se  clearly  declares  the  law  to  be 
that  where  a landowner  permits  the  public  to  travel 
over  a portion  of  his  land,  using  it  as  a roadway, 
where  he  permits  for  years,  without  any  objection, 
the  location  of  public  houses  such  as  churches, 
schoolhouses,  etc.,  on  such  traveled  way,  and, 
without  objection,  permits  those  going  to  and  from 
those  institutions,  and  then  sets  that  portion  of 
ground  apart  between  fences,  and  permits  uninter- 
rupted travel  by  any  one  who  wants  to  use  it  as  a 
road  and  highway,  will  be  denied  the  right  to  after- 
wards gainsay  that  it  was  a public  road.  The  law 
will  imply  a dedication  on  his  part}  and,  he  and  the 
public  having  don©  those  things  which  would  be  done 
if  it  was  a public  road,  he  will  be  ©stopped  from 
denying  that  it  is  a public  road  after  those,  act- 
ing upon  the  theory  that  it  was  a road,  have  made 
improvements,  and  have  by  use  and  travel  shown  a 
manifestation  to  accept  the  implied  dedication.'* 


In  view  of  the  above,  and  on  the  basis  of  the  facts  submitted 
to  us  by  you,  we  feel  that  the  road  in  the  instant  case  is  a legal- 
ly established  public  road* 


The  next  question  is  as  to  its  boundaries.  In  the  case  of 
Eckerle  et  al.  va.  Perry,  297  S.W.  ipl}.,  at  l.c.  1} .25,  the  court 
stated? 

it  a When  the  public  acquires  a right  to  a road- 
way by  prescription  that  right  extends  only  to  the 
land  actually  used  for  road  purposes.  It  is  entire- 
ly different  when  a road  has  been  established  by 
condemnation  or  statutory  dedication.  In  that  event 
the  public  has  the  right  to  the  entire  road  so  con- 
demned or  dedicated  regardless  of  whether  or  not  the 
entire  width  of  the  road,  as  established.  Is  actually 
used  for  travel.  California  Road  Hist.  v.  Bueker 
(Mo.  App.)  2£6  S.tf.  98 J Id.  (Mo.  App.}  282  8.W.  ?lj 
State  v,  Thompson,  91  Mo.  App*  329}  Hall  v.  Flag 
Special  Road  Dist.,  296  S.W.  16^,  decided  by  this 
court  at  this  term  but  not  officially  reported} 
Johnson  v.  Rasmus,  237  Mo.  £86,  lip.  S.W*  £90}  G.J.Vol. 
29,  Sec.  6,  p.  371}-.” 

Our  answers  to  your  questions  aret 
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(1)  The  road  in  question  is  a county  road*  and 
its  boundaries  are  the  land  lying  beyond  that 
portion  of  the  road  which  is  actually  used  as  a road 
bed* 

(!)  This  question  is  answered  by  our  answer  to 
your  first  question* 

(3)  Since  this  is  a county  road,  the  county  high- 
way engineer  has  a right  to  go  upon  it  and  improve 
it*  and  will  incur  no  liability  by  so  doing* 

(ty.)  Your  fourth  question  is  moot  in  view  of  our 
holding  that  this  is  a public  road* 

CONCLUSION 

Xt  Is  the  opinion  of  this  office  that  a road  which  has  been 
in  continuous  use  for  over  fort^i  years  and  upon  which  public  money 
and  labor  have  been  spent*  in  such  amount  as  to  keep  the  road  pass- 
able, is  a legally  established  road  although  it  was  not  established 
by  order  of  the  county  court*  Such  a road  is  confined  to  that  por- 
tion aotually  used  as  a road  bed* 

The  foregoing  opinion*  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Kr*  Hugh  § . Williamson. 


Very  truly  yours, 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


rv-  <»'. 


LOTTERY:  An  operation  whereby  an  automobile  dealer  gives  a 

prize  to  the  person  who  supplies  the  largest  number 
of  prospective  purchasers  who  actually  purchase  an 
automobile  does  not  contain  the  element  of  chance 
and  is  therefore  not  a lottery. 


Hon.  Irvin  D*  Emerson 
Assistant  Prosecuting  Attorney 
JeffersonCounty 
Hillsboro,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  office,  which  request  reads  as  follows: 

"This  office  has  been  requested  to  give 
an  opinion  as  to  whether  or  not  a certain 
promotion  plan  contemplating  being  used 
by  auto  dealers  of  this  county  constitutes 
lottery. 

"The  plan  is  to  give  each  purchaser  of  a 
new  automobile  a prospect  book  containing 
cards . The  owner  of  each  automobile  pur- 
chased is  privileged  to  furnish  the  dealer 
with  names  and  addresses  of  prospective 
purchasers.  Such  information  will  be 
placed  upon  the  cards  and  mailed  to  the 
dealers . 

"At  the  end  of  the  year,  the  owner  of  the 
newly  purchased  automobile  who  has  furnished 
the  dealer  with  the  largest  number  of  pros- 
pects who  have  actually  purchased  a new  car 
from  the  dealer,  will  be  entitled  to  a new 
automobile  in  exchange  for  his  old  one,  and 
without  additional  consideration.  The  other 
new  car  purchasers  who  have  furnished  to  the 
dealer  prospects  who  have  purchased  a new 
automobile,  will  be  paid  the  sum  of  one  dol- 
lar for  each  prospect  whose  name  was  fur- 
nished to  the  dealer  and  who,  in  fact, 
purchased  a new  automobile. 
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”Tour  opinion  on  this  question  will  be 
appreciated  by  this  office.” 

The  question  to  be  determined  from  the  facts  submitted  is 
whether  or  not  the  procedure  outlined  would  be  in  violation  of 
Section  563*430  RSMo  1949,  which  section  reads  as  follows* 

”If  any  person  shall  make  or  establish, 
or  aid  or  assist  in  making  or  establishing, 
any  lottery,  gift  enterprise,  policy  or 
scheme  of  drawing  in  the  nature  of  a lot- 
tery as  a business  or  avocation  in  this 
state,  or  shall  advertise  or  make  public, 
or  cause  to  be  advertised  or  made  public, 
by  means  of  any  newspaper,  pamphlet,  cir- 
cular, or  other  written  or  printed  notice 
thereof,  printed  or  circulated  in  this 
state,  any  such  lottery,  gift  enterprise, 
policy  or  scheife  or  drawing  in  the  nature 
of  a lottery,  mother  the  same  is  being  or 
is  to  be  conducted,  held  or  drawn  within 
or  without  this  state,  he  shall  be  deemed 
guilty  of  a felony,  and, upon  conviction, 
shall  be  punished  by  imprisonment  In  the 
penitentiary  for  not  less  thah  two  nor  more 
than  five  years,  or  by  imprisonment  in  the 
county  jail  or  workhouse  for  Inot  less  than 
six  nor  more  than  twelve  months . ” 

In  the  case  of  State  ex  inf.  McKittrlek,  Attorney  General, 
v.  Globe  Democrat  Publishing  Company,  110  SW  2d  705,  l.c*  713, 
the  Supreme  Court  of  Missouri  stated* 

”The  elements  of  a lottery  arei  (1)  Con- 
sideration} (2 j Prize}  (3)  Chance.” 

The  absence  of  any  one  of  the  three  elements  above  mentioned 
would  remove  a particular  plan,  scheme  or  transaction  from  the 
operation  of  Section  563.430.  Therefore,  for  the  sake  of  brev- 
ity, we  shall  first  examine  the  procedure  outlined  to  determine 
if  the  element  of  chance  is  present* 

The  term  "chance,”  as  it  reflates  to  lottery  statutes,  has 
been  defined  in  6 Words  and  Phrases , 1954  Cum.  Supp.  p.  I42,  as 
follows : 

”The  'chance,’  which  is  an  essential  ele- 
ment of  lottery,  is  the  antithesis  of  that 
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which  happens  by  plan  or  design  or  by  the 
exercise  of  volition  or  judgment.  Com.  v* 

Laniewski,  96  A#  2d  215,  217,  173  Pa.  Super, 

i 245.  ■ :M; 

«As  an  essential  element  of  a lottery,  the 
word  ’chance’  refers  to  attempt  to  attain 
certain  ends,  not  by  skill  or  known  or  fixed 
rules , but  by  happening  of  a subsequent 
event,  incapable  §>f  ascertainment  or  accom- 
plishment by  meaifs  of  human  foresight  or 
ingenuity*  U.S.  fr.  Rich,  0.0, 111,  90  F. 

Supp.  624,  627.  1 ■ 

: »}|'  $ tjc  Sji  >{< 

, .■  , , /!..;'  i'/;V  I';  -;  ; i / " ■ >"■'  v'  ■'  ' ^ 

”* Chance,  ’ as  el  client  of  lottery,  is  some- 
thing  that^pfalis  as  result  of  unknown  or 
unconsideret-  forces , a happening  in  a par- 
ticular way,  is sup  of  uncertain  conditions, 
a fortuity,  an  unforeseen  or  inexplicable 
cause  or  its  operation,  or  an  accident. 

Hinges  v.  City  of  Birmingham,  3 6 So * 2d  93  * 

96,  97,  251  Ala.  65."  . 

Applying  the  above-noted  definitions  we  are  compelled  to 
the  conclusion  that  the  element  of  chance  is  lacking  in  the 
procedure  described.  Certain  fixed  rules  govern  the  awarding 
of  the  prize.  The  person  who  supplies  the  automobile  dealer 
with  the  largest  number  of  prospects  who  actually  purchase  a 
new  car  from  the  dealer  within  a time  certain  is  allowed  to 
exchange  his  automobile  for  a new  one.  Such  a result  is  not, 
in  our  opinion,  inexplicable  nor  incapable  of  ascertainment, 
but  may  be  accomplished  by  means  of  human  foresight  or  ingenuity* 
Having  reached  the  conclusion  that  the  element  of  chance  is 
absent*  we  are  of  thJ^  opinion  that  the  scheme  or  procedure  out- 
lined does  not  constitute  a lottery  as  contemplated  by  Section 
563.430. 


Therefore,  it  is  the  opinion  of  this  office  that  an  opera- 
tion whereby  a person  who  purchases  a new  automobile  is  given 
a book  containing  cards  upon  which  said  purchaser  lists  and 
submits  to  the  dealer  prospective  buyers , and  wheigjy  thege&i*- 
son  who  submits  the  greatest  number  of  prospective  purchasers 
who  actually  purchase  a new  automobile  within  a fixed  time  is 
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allowed  to  exchange,  without  cost  to  himself,  hi#  automobile 
for,  a new  one,  does  not  constitute  a lottery,  since  the  element 
of  chance  is  absent. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Donal  D.  Guffey . 

Tours  very  truly, 


John  M.  Dalton 
Attorney  General 

DDG/vtl 


RECORDERS: 
THIRD  CLASS 
COUNTIES: 


If  the  recorder  of  a third  class  county  does 
not  earn  the  sum  of  $4>000.00  in  fees  in  1953, 
lie  is  not  entitled  to  the  total  sum,  or  to  any 
portion  of  the  sum,  of  #750.00,  provided  in 
Section  59*250  S.  B.  of  the  67th  General 

Assembly. 


February  5>  1954 


Honorable  W.  C.  Prank 
Prosecuting  Attorney 
Adair  County 
Kirksville,  Missouri 


Dear  Sir: 

In  your  recent  request  for  an  official  opinion  you  state: 

”1  am  today  in  receipt  of  your  report  and  di- 
gest of  opinions  Vol.  XI,  No.  4>  January  28, 

1954*  and  am  particularly  interested  in  opinion 
No.  14“54-  regarding  the  compensation  of  record** 
ere  in  a Class  III  county* 

"Our  recorder  did  not  earn  the  sum  of  $4- >000, 00 
for  the  year  1953  in  the  County  Court.  And  the 
County  Court  refused  to  pro-rate  the  $750.00 
allowed  the  recorder  under  Section  59,2§0  RSMo 
1949,  for  performance  of  the  duties  imposed  on 
him  as  provided  under  Section  59.365  R.S.Mo. 

1949  for  the  reason  that  he  did  not  earn  $4-750.00. 
The  question  is.  If  the  recorder  does  not  earn 
14000.00*  is  he  entitled  to  the  compensation  of 
#750.00  per  year  as  provided  by  Section  59.250 
R.S.Mo.  1949  for  the  performance  of  the  duties 
as  set  out  in  Sec.  59.365  R.S.Mo,  194-9. 

"Possibly  the  above  opinion  referred  to  in  its 
entirety,  touches  this  point,  or  possibly  you 
have  an  opinion  on  this  point,  but  if  not,  I 
would  appreciate  an  opinion  from  your  office 
advising  whether  or  not  a recorder  in  a county 
of  Class  III  who  earns  less  than  14000.00  is  en- 
titled to  the  #750.00  as  provided  in  Sec*  59.250 
R.S.Mo*  1949." 

Section  59.250  RSMo  1949,  to  which  you  refer,  reads: 

"1.  The  recorder  of  deeds  In  counties  of  the 
third  class,  wherein  there  is  a separate  cir- 
cuit olerk  and  recorder,  shall  keep  a full, 
true  and  faithful  account  of  all  fees  of  every 
kind  received.  He  shall  make  a report  thereof 
each  year  to  the  county  court. 
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”2,  All  other  fees  over  and  above  the  sum 
of  four  thousand  seven  hundred  fifty  dollars 
for  each  year  of  his  official  term,  seven  hund- 
red fifty  dollars  of  which  shall  be  compensa* 
tion  foi’  the  performance  of  duties  imposed  by 
section  59»3 65  and  four  thousand  dollars  for 
other  duties  imposed  by  law,  shall  be  paid  int'o 
the  county  treasury  after  paying  out  of  such 
fees  and  emoluments ' such  amounts  for  deputies 
and  assistants  in  his  office  as  the  county 
court  may  deem  necessary.” 

From  the  above  it  seems  to  us  to  be  plain  that  the  meaning 
of  the  above  section  1b  that  the  recorder  is  allowed  to  retain 
fl|750.00  in  fees#  if  he  collects  that  much  in  fees,  and  that  all 
fees  over  that  amount  are  by  him  to  be  turned  in  to  the  county 
treasury.  If,  for  example,  the  amount  collected  is  $2I|50.00, 
that  would  be  the  amount  retained  by  the  recorder.  If.  as  i xi 
your  situation,  the  amount  collected  in  fees  Is  under  fi}.000.00, 
then  we  do  not  believe  that  the  recorder  would  be  entitled  to 
any  part  of  the  $750*00. 


■ CONCLUSION  • 

It  is  the  opinion 'of  this  department  that,  if  the  recorder 
of  a third  class  county  does  not  receive  the  sum  of  $1|.000.00  in 
fees  in  1953 » be  is  not  entitled  to  any  portion  of  the  sum  of 
1750.00  provided  in  Section  59.250,  S.  B.  ij.2  of  the  67th  Gen- 
eral Assembly. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Hugh  P.  Williamson. 


Very  truly  yours. 


HPW/ld 


JOHN  M.  DALTON 

Attorney  General 


INHERITANCE  TAX:  Method  of  computing  Missouri  Inheritance 

Tax  on  trust  estates. 


Honorable  W*  C,  Prank 
Prosecuting  Attorney 
Adair  County 
Eirksvllle,  Missouri 

Dear  Sir! 

Ref© renc©  is  mad©  to  your  request  for  an  official  opinion 
of  this  department  reading  in  part  as  follows: 

"We  have  an  inheritance  tax  appraise- 
ment pending  In  connection  with  an 
estate  being  administered  in  the  Probate 
Court  of  Adair  County  and  the  ascertain- 
meht  of  the  correct  tax  involves  some 
rather  complicated  legal  problems  and 
as  Prosecuting  Attorney  of  Adair  County, 

I request  your  opinion  in  the  premises, 

"The  deceased,  by  last  will  and  testa- 
ment, left  the  rest  and  residue  of  the 
property  of  which  he  die  seized  to  three 
trustees.  The  trust  instrument  providing: 

"*My  said  Trustees  shall  make  available 
to  my  said  wife,  such  sum  or  sums  as  she 
may  need  for  her  proper  care,  comfort 
and  support  during  her  lifetime  and  for 
that  purpose  may  expend  any  amount  of 
the  principal  that  they  may  determine 
is  so  needed.  It  being  my  primary  In- 
tention that  my  said,  wife  throughout 
her  lifetime  shall  have  from  such  trust 
estate  whatever  may  be  necessary  for  her 
proper  care,  comfort  and  support  and  I 
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declare  that  the  provisions  for  disposi- 
tion of  the  remainder  are  secondary  in 
importance* 

” »At  the  death  of  my  said  wife,  the  re- 
maining trustees  shall  after  the  payment 
of  her  burial  expenses  and  the  expenses 
of  her  last  illness,  divide  the  assets 
remaining  in  their  hands  equally  between 
Ruth  Tinsman,  my  niece,  Wilraont  S.  Tinsman, 
my  great  nephew,  James  Tinsman,  my  great 
nephew,  Marietta  Jonas  Jayne,  my  wife's 
niece,  and  Harry  S.  Jonas,  Jr.,  my  wife’s 
nephew,  and  I now  give,  devise  and  bequeath 
the  remaining  assets  in  such  trust  estate 
to  said  named  parties  in  equal  parts  and 
subject  to  the  use  to  which  my  said 
trustees  shall  make  of  the  same  under  the 
authority  herein  given  them. ' 

"The  property  is  valued  at  something  in 
excess  of  $100,000  and  the  widow,  at  the 
time  of  her  husband’s  death,  was  7j3  years 
of  age  . * * ** 

"Your  aid  and  assistance  by  way  of  an 
opinion  in  the  premises  will  be  greatly 
appreciated." 

The  answer  to  your  question  will  depend-  upon  the  deter- 
mination of  the;  nature  of  the  bequest  to  the  widow.  We  have 
examined  the  phraseology  employed  in  the  will  of  the  decedent 
under  which  the  trust  was  created  and  have  reached  the  con- 
clusion that  thereby  a completed  gift  in  prapsenti  of  the 
entire  corpus  of  the  trust  estate  became  effective*  Me  are 
persuaded  to  this  view  by  reason  of  the  incorporation  in  the 
trust  provisions  of  the  power  granted  to  the  trustees  to 
encroach  upon  the  principal  to  any  extent  which  such  trustees 
may  deem  necessary  for  the  maintenance  of  the  widow  and  to 
insure  her  proper  care,  comfort  and  support*  We  also  feel 
it  significant  that  the  testator  contemplated  the  possibility 
of  the  complete  exhaustion  of  the  trust  estate  during  the 
lifetime  of  the  widow,  as  is  evidenced  by  his  declaration 
that  the  executory  contingent  distribution  of  the  remainder 
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of  the  estate  was  of  secondary  Importance . Prom  the  fore- 
going we  believe  that  the  entire  value  of  the  corpus  of 
the  trust  estate  should  be  taxed  against  the  widow  after 
the  allowance  of  her  statutory  marital  exemptions. 

We  believe  that  the  provisions  of  Section  145*230, 

RSMo  1949#  are  pertinent  to  the  determination  of  the  lia- 
bility of  this  portion  of  the  estate  for  inheritance 
tax  and  that  such  statute  offers  some  guide  to  the  pro- 
cedure to  be  followed  upon  the  decease  of  the  widow  if  any 
of  the  trust  estate  at  such  time  be  unexpended,  This  section 
reads  as  follows: 

"In  determining  the  value  of  any  estate# 
property,  interest  therein  or  income 
therefrom  to  the  beneficial  enjoyment 
or  possession  whereof  there  are  persons 
or  corporations  presently  entitled,  no 
allowance  shall  be  made  on  account;?  of 
any  eoitingent  encumbrance  thereon,  nor 
on  account  of  any  contingency  upon  the 
happening  of  which  the  estate,  property, 
interest  or  income  or  some  part  thereof 
or  interest  therein  might  be  abridged, 
defeated  or  diminished J provided,  however, 
that  in  the  event  of  such  encumbrance  taking 
effect  as  an  actual  burden  upon  the  Interest 
of  the  beneficiary,  0£  in  the  event  of  the 
abridgement,  defeat  or  diminution  of  said 
estate  or  property  or  interest  there  in  as 
aforesaid,  a return  shall  be  made  tcTThe 
persons  properly  entitled  thereto  of  a 
proportionate  part  of  such  tax  on  account 
of  trie  encumbrance  when  talcing  effect,  or 
somuch  as  will  reduce  the  same  to  the 
amount  which  would  have  been  assessed 
bri  account  of  the  actual  duration  or  ex- 
tent of  the  estate  or  interest  enjoyed, 

Suoh  return  of  tax  shall  be  made  in  the 
manner  provided  by  section  145*250  upon 
order  of  the  court  having  jurisdiction," 

(Emphasis  ours*) 

There  yet  remains  the  question  which  arises  with  regard 
to  the  imposition  of  any  tax  upon  the  contingent  remainders 
which  have  been  provided  in  the  will  in  favor  of  the  persons 
named  therein*.  We  believe  that  Subsections  2 and  3 of  Section 
145*240,  RSMo  1949,  are  germane  to  the  subject  and  we  therefore 
quote  them  verbatim: 
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"2,  When  the  property  1$  transferred  in 
trust  or  otherwise,  and  the  rights, 
interest  or  estates  of  the  transferees 
are  wholly  dependable  upon  contingencies 
or  conditions  whereby  they  may  be  wholly 
or  in  part  created,  defeated,  extended  or 
abridged,  a tax  shall  be  imposed  upon  said 
transfer  at  the  lowest  rate  which,  on  the 
happening  of  any  of  the  said  contingencies 
or  conditions,  would  be  possible  under  the 
provisions  of  this  chapter,  and  such  tax  so 
imposed  shall  be  due  and  payable  forthwith 
by  the  executor,  administrator,  or  trustee 
out  of  the  property  transferred}  provided, 
however,  that  on  the  happening  of  any  con- 
tingency or  condition  whereby  the  said 
property  or  any  part  thereof  is  transferred 
to  a person  or  corporation,  which  under  the 
provisions  of  this  chapter  is  required  to 
pay  a tax  at  a higher  rate  than  the  tax  im- 
posed, then  such  transferee  shall  pay  the 
difference  between  the  tax  imposed  and  the 
tax  at  the  higher  rate,  and  the  amount  of 
such  increased  tax  shall  be  enforced  and 
collected  as  provided  in  this  chapter; 
provided  further,  that  on  the  happening  of 
any  contingency  whereby  the  said  property, 
or  .any  part  thereof,  Is  transferred  to  a 
person  or  corporation  exempt  from  taxation 
under  the  provisions  of  this  chapter,  or 
to  any  person  taxable  at  a rate  less  than 
the  rate  imposed  and  paid,  such  person  or 
corporation  shall  be  entitled  to  a return 
of  so  much  of  the  tax  imposed  and  paid  as 
is  the  difference  between  the  amount  paid 
and  the  amount  which  said  person  or  corpora- 
tion should  pay  under  the  provisions  of  this 
chapter,  Such  return  of  overpayment  shall 
be  made  in  the  manner  provided  by  section 
145,250,  upon  the  order  of  the  court  having 
jurisdiction, 

f,3#  • Sstates  in  expectancy  which  are  con- 
tingent or  defeasible  and  in  which  pro- 
ceedings for  the  determination  of  the  tax 
have  not  been  taken  or  where  the  taxation 
thereof  has  been  held  in  abeyance,  shall 
be  appraised  at  their  full,  undiminished 
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value  when  the  persons  entitled  thereto 
shall  come  into  the  beneficial  enjoyment 
or  possession  thereof,  without  diminution 
for  or  on  account  of  any  valuation  there- 
tofore made  of  the  particular  estate  for 
purposes  of  taxation,  upon  which  said  estates 
in  expectancy  may  have  been  limited.  Where 
an  estate  for  life  or  for  years  can  be  di- 
vested bj  the  act  or  omission  of  the  legatee 
or  devisee  it  shall  be  taxed  as  if  there  were 
no  possibility  of  such  divesting." 

You  will  note  that  under  Subparagraph  2 quoted  supra, 
the  taxes  required  to  be  computed  upon  the  basis  of  the 
lowest  rate  upon  which  was  the  happening  of  any  contingency, 
would  be  applicable.  Having  determined  that  the  entire,  trust 
estate  -should  be  treated  primarily  as  a bequest  to  the  widow 
for  purposes  of  Inheritance  taxes  it  therefore  appears  that 
no  tax  should  be  assessed  upon  the  contingent  remainders  at 
this  time.  ^In  the  event  that  at  the  time  of  the  decease  of 
the  widow  there,  remains  a portion  of  the  trust  estate  which 
is  subject  to  distribution  to  the  named  contingent  beneficiaries 
then  the  inheritance  tax  upon  such  contingent  remainders  will 
be  determined  in  accordance  with  the  provisions  of  Subsection 
3 of  Section  145.240,  RSMo  1949,  quoted  supra. 

One  further  question  presents  itself  although  not  men- 
tioned in  your  letter  of  inquiry.  If  the  tax  be  assessed 
in  the  manner  set  forth  In  this  opinion  there  is  a distinct 
possibility  that  the  widow  will  pay  a greater  tax  than  that 
actually  owed;  This  sitiiatlon  would  result  from  the  death 
of  the  widow  without  having  received  the  benefit. of  the  en- 
tire trust  estate  having  been  expended  in  her  behalf.  However, 
we  believe  that  adequate  provision  has  been  made  for  the  refund 
of  any  such  tax  subsequently  found  to  be  excessive  under  the 
provisions  of  Section  145*230,  RSMo  1949,  quoted  supra.  You 
will  note  In  this  section  a reference  to  the  method  to  be 
followed  in  securing  the  refund  of  the  tax.  Such  refunds  are 
provided  for  in  the  statute  mentioned,  namely.  Section  145.250, 
RSMo  1949,  which  reads  as  follows: 

"When  any  tax  shall  have  been  paid  erroneously 
to  the  director  of  revenue  and  satisfactory 
proof  of  said  erroneous  payment  is  presented 
to  him,  the  director  of  revenue  shall  certify 
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such  claim  for  refund  to  the  state  comp- 
troller, who  shall  verify  the  same  and 
issue  a warrant  for  the  amount  of  such 
tax  so  erroneously  paid,  payable  to  the 
executor,  administrator,  or  trustee, 
person  or  persons  who  paid  the  same, 
and  the  state  treasurer  shall  pay  such 
warrant  out  of  any  funds  appro prlated  for 
such  purposes;  provided,  that  all  applica- 
tions for  the  refund  of  said  tax  shall  be 
made  within  two  years  from  the  date  of  the 
accrual  of  the  right  to  such  refund.” 


CONCLUSION 


In  the  premises  we  are  of  the  opinion  that  the  corpus 
of  testamentary  trust  provided  for  the  benefit  of  a widow, 
as  to  which  the  trustees  thereof  have  unlimited  power  of 
encroachment  for.  the  purpose  of  providing  care  and  comfort 
and  support  during  the  lifetime  of  such  widow  and  for  the 
payment  of  burial  expenses  and  expenses  incident  to  the  last 
illness  of  such  widow  after  her  decease,  is  to  be  taxed  for 
Missouri  Inheritance  Tax  purposes  as  a bequest  to  the  widow 
at  the  full  value  of  the  principal  of  such  trust  estate,  les 
the  statutory  marital  exemptions  allowed  such  widow. 

We  are  further  of  the  opinion  that  no  tax  should  be 
assessed  upon  the  contingent  remainders  limited  over  to 
persons  talcing  the  residuum  of  such  trust  estate  remaining 
unexpended  at  the  time  of  the  decease  of  the  widow  but  that 
the  tax  upon  such  contingent  remainders  shall  be  computed 
at  the  time  that  the  beneficial  interest  in  such  residuum 
shall  actually  come  into  the  hands  of  such  contingent  re- 
maindermen. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Will  F.  Berry,  Jr, 

Very  truly  yours. 


JOHN  M.  DALTON 

Attorney  General 


COUNTY  DEPOSITARY! 
COUNTY  funds: 


Accounts  maintained  by  the  county  treasurer  and 
ex-officio  collector  In  a different  capacity  and 
right  are  insured  up  to  $10,000  by  the  FDIC; 
county  court  should  select  new  depositary  where 
depositary  fails  to  qualify;  selection  not  neces- 
sarily limited  to  banks  within  this  state* 


April  26,  1954- 


Honorable  William  Y*  Frick 
Prosecuting  Attorney 
Putnam  County 
Untonville,  Missouri 

Dear  Sin 

Reference  is  mad©  to  your  request  for  an  official  opinion  of  this 
office  which  request  reads,  in  part,  as  follows! 

MI  respectfully  request  an  opinion  from  your 
office  construing  Section  362*4.90,  V.A.M.S,, 

194-9,  and  Section  110*010,  V.A.M.S.,  19^9, 
as  applied  to  the  following  fact  situation* 

"Putnam  County  operates  under  township  organiza- 
tion* Consequently  our  treasurer  is  also  ex- 
officio  collector.  All  moneys  coming  into  his 
hands  are,  as  of  this  date,  deposited  in  the 
Farmers  Bank  of  Unionville,  Missouri,  He  main- 
tains a collectors  account,  a treasurers  account, 
a library  account,  and  about  thirty-five  King 
Road  accounts, 

ft  ft  ft  ft  ft  ft  * ft  ft  ft  ft  ft  ft  ft  ftr  ft 


"The  questions  which  I hope  you  can  resolve  for  me  are 
as  follows  f 

"1*  Inasmuch  as  only  the  three  enumerated  accounts  of 
the  total  of  thirty- five  maintained  ever  exceed  the  sum 
of  $10,000*00,  the  amount  of  FDIC  liability,  can  Sec- 
tion 362*4-90  be  construed  so  as  to  make  it  proper  for 
the  bank  to  pledge  securities  in  an  amount  equal  only 
to  those  accounts  exceeding  $10,000*00,  less  the 
$10,000,00  for  each  of  them,  and  thereby  be  in 
compliance  with  the  above  statute,  or  is  the  #10,000.00 
of  FDIC  liability  applicable  only  to  all  county 
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deposits  in  a lump  sum,  regardless  of  the 
number  and  sise  of  the  accounts  into  which  it 
might  be  divided? 

H2.  Should  the  above  mentioned  bank  refuse  to  comply 
with  Section  110*010,  does  the  County  Court  have 
any  choice  but  to  select  another  depository  for 
county  funds?  (In  this  connection,  it  should  be  noted 
that  according  to  the  Missouri  cases  decided  upon 
this  subject,  failure  to  comply  with  the  various 
statutes  with  regard  to  depositories  of  county 
funds  places  the  counties  claim  against  a defunct 
bank  In  the  preferred  class) 

M3.  In  the  event  the  county  oourt  should  select  a 
new  depository,  are  they  limited  in  their  choice 
to  banks  located  within  this  State#** 

Section  110*010,  RSMo.  1949,  provides  as  follows : 

"1*  notwithstanding l any  provisions  of  law  of 
this  state  or  of  any  political  subdivision 
thereof,  the  public  funds  of  every  county, 
township,  city,  town.  Village,  school  district 
of  every  character,  road  district,  drainage 
or  levee  district,  state  hospital,  Missouri 
State  School,  Missouri  School  for  the  Deaf, 

Missouri  School  for  the  Blind,  Missouri  Training 
School  for  Boys,  Industrial  Home  for  Girls, 
Confederate  Soldiers’  Home,  Federal  Soldiers ’ 

Home,  Missouri  State  Sanatorium,  earnings  of 
Missouri  Penitentiary,  state  university, 

Missouri  state  teachers*  colleges,  Lincoln 
University,  which  shall  now  or  hereafter  be 
deposited  in  any  banking  institution  acting  as 
a legal  depositary  of  such  funds  under  the 
provisions  of  the  statutes  of  Missouri  requiring 
the  letting  and  deposit  of  the  same  and  the 
furnishing  of  security  therefor,  shall  be 
seoure&  by  the  said  legal  depositary  making 
deposits,  as  provided  in  section  110,020,  of 
securities  of  the  same  character  as  are  required 
by  section  30.270,  RSMo.  1949,  and  all  amendments 
thereto  for  the  security  of  funds  deposited  by  the 
state  treasurer  under  the  provisions  of  section 
30.240,  RSMo.  1949,  and  all  amendments  thereto. 
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”2,  The  said  securities  shall,  at  the  option  of 
th©  depositary  banking  institution*  be  delivered 
either  to  the  fiscal  officer  or  the  governing 
body  of  the  municipal  corporation  or  other 
depositor  of  said  funds,  or  by  depositing  such 
securities  with  such  disinterested  banking 
institution  or  safe  depositary  as  trustee  as 
may  be  satisfactory  to  both  parties  to  the 
depositary  agreement, 

M3f  The  rights  and  duties  of  the  several  parties 
to  the  depositary  contract  shall  be  the  same 
as  those  of  the  state  and  the  depositary  banking 
institution  respectively  under  section  30,270, 

RSMo  1949*  and  all  amendments  thereto?  provided, 
however,  that  in  the  event  a depositary  banking 
institution  should  deposit  the  bonds  or  securities 
with  a trustee  as  above  provided,  and  the  mu- 
nicipal corporation  or  other  depositor  of  funds 
shall  give  notice  In  writing  to  the  trustee 
that  there  has  been  a breach  of  the  depositary 
contract  and  shall  make  demand  in  writing  on 
the  trustee  for  the  securities,  or  any  part 
thereof,  then  the  trustees  shall  forthwith 
surrender  to  the  municipal  corporation  or  other 
depositor  of  funds  a sufficient  amount  of  such 
securities  as  may  fully  protect  the  depositor 
from  loss  and  the  trustee  shall  thereby  be 
discharged  of  all  further  responsibility  in 
respect  to  the  securities  so  surrendered.,l, 

Section  362*490,  provides  as  follows: 

"Hotxtfiths tending  any  provision  of  law  of  this  state  or 
of  any  political  subdivision,  thereof  requiring 
security  for  deposits  in  the  form  of  collateral, 
surety  bond  or  in  any  other  form,  security  for  such 
deposits  shall  not  be  required  to  the  extent  said 
deposits  are  insured  under  the  provisions  of  an 
act  of  congress  creating  and  establishing  the 
Federal  Deposit  Insurance  Corporation  or  similar 
agency  created  and  established  by  the  congress 
of  the  United  states,^’ 

You  first  inquire  whether  the  Federal  Deposit  Insurance  Corporation 
liability  applies  to  separate  accounts  or  all  county  deposits  in  a 
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Siam*  In  this  regard  we  direct;  your  attention  to  Title  12, 
Chapter  16,  Section  1813,  U.S.C.A*,  which  provides  in  part  as 
follows  t 

* M(m)  The  terms  ‘Insured  deposit*  means  the  net 

amount  due  to  any  depositor  for  deposits  in  an 
Insured  hank  (after  deducting  offsets)  less  any 
part  thereof  which  is  in  excess  of  116,000*  Such 
net  amount  shall  be  determined  according  to  such 
regulations  as  the  Board  of  Directors  may  prescribe, 
and  in  determining  the  amount  due  to  any  depositor 
there  shall  be  added  together  all  deposits  in  the 
bank  maintained  in  the  same  capacity  and  the  same 
right  for  his  benefit  either  in  his  own  name  or 
* in  the  names  of  others  except  trust  funds  which 

shall  be  insured  as  provided  in  subsectlond)  of 
section  1817  of  this  title*  Each  officer,  employee, 
or  agent  of  the  United  States,  of  any  State  of  the 
United  States,  of  the  District  of  Columbia,  of  any 
Territory  of  the  United  States  or  Puerto  Rico,  of 
the  Virgin  Islands,  of  any  county,  of  any  municipality, 
or  of  any  political  subdivision  thereof,  herein  called 
‘public  unit'*  having  official  custody  of  public 
funds  and  lawfully  depositing  the  same  in  an  insured 
bank  shall,  for  the  purpose  of  determining  the  amount 
of  the  insured  deposits,  be  deemed  a depositor  in  such 
custodial  capacity  separate  and  distinct  from  any 
other  officer,  employee,  or  agent  of  the  same  or 
any  public  unit  having  official  custody  of  public 
funds  and  lawfully  depositing  the  same  in  the  same 
insured  bank  in  custodial  capacity,” 

In  construing  this  provision  in  the  case  of  Billings  County  vs. 
Federal  Deposit  Ins,  Corp*,  71  Fed,  Supp*  696,  the  court  said,  at 
l.c*  700t 

’’One  of  the  purposes  of  this  section  was  to  make  a 
separate  insured  deposit  of  an  account  maintained  by 
a depositor  in  a different  capacity  and  a different 
right  from  that  in  which  such  depositor  maintained 
some  other  account.  Were  that  not  true,  the  statute 
would  have  provided  that  the  amount  due  any  depositor 
should  be  determined  by  adding  together  all  deposits 
maintained  in  the  bank  by  such  depositor.  Here  the 
statute  specifically  says  that  the  amount  due  shall 
be  determined  by  adding  together  ‘all  deposits  in  the 
bank  maintained  in  the  same  capacity  and  the  same 
right* *“ 
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We  refer  also  to  Section  303*3  of  the  1946  Supplement  to  Title 
12  Code  in  Federal  Regulations  adopted  under  authority  of  Section 
1813#  Chapter  16*  Title  ISi'tlSQA*,  which  provides  as  follows* 

wThe  owner  of  any  portion  of  a deposit  appearing 
on  the  records  of  a closed  bank  under  the  name  of 
a public  official.  State,  county  city,  or  other 
political  subdivision  will  be  recognised  for  all 
purposes  of  claim  for  insured  deposits  to  the  same 
extent  as  if  his  name  and  interest  were  disclosed 
on  the  records  of  the  bank*  Provided,  that  the 
interest  of  such  owner  in  the  deposit  is  disclosed 
on  the  records  maintained  by  such  public  official 
State,  county,  city  or  other  political  subdivision 
and,  provided  further,  that  such  records  have  been 
maintained  in  good  faith  and  In  regular  course 
of  business #H 

Concerning  this  regulation  the  court  In  the  Billings  County  case 
noted  supra,  said,  l#e#  702* 

"As  counsel  for  the  defendant  point  out,  the  regulation 
has  reference  to  a situation  where  there  would  be  a 
number  of  municipalities  or  entitles  which  have  a 
common  treasurer  who  must  have  deposited  in  a co- 
mingled single  account  in  an  insured  bank  all  of  the 
funds  from  this  number  of  Independent,  separate 
municipalities  * «■ 

- y;T 

See  also  the  case  of  Federal  Deposit  Ins#  Corp.  v,  Casady,  106  Fed. 

2d#  784#  ] 

In  view  of  the  above  noted  provision,  and  the  court  interpretation 
given  thereto.  It  is  our  opinion  that  the  #10,000  F.D.I.C,  liability 
applies  separately  to  accounts,  maintained  by  a depositor  in  a different 
capacity  or  right#  .Consequently,  under  the  provisions  of  Section 
362 #390,  RSMo#  1949,  the  depository  need  only  pledge  securities  in  an 
amount  equal  to  the  amount  that  a separate  Insured  account,  or 
accounts,  exceed  #i0,QQ0  and  of  course  no  security  would  be  required 
on  a separate  insured  account  which  does  not  exceed  #10,000# 

Section  110,040,  provides  as  follows* 

" In  the  event  that  there  shall  be  no  banking  corporation, 
association,  trust  company  or  individual  banker  in  the 
territory  within  which  the  depositary  or  depositaries 
of  any  public  fund  must,  under  the  applicable  laws  of 
this  state,  be  located  to  become  eligible  for  selection, 
or  in  the  event  that  the  selected  depositary  or 
depositaries  within  such  territory  shall  fail  or  accept 
such  award  or  awards  of  such  public  funds  as  may  be 
made,  then  the  authority  or  authorities  which  are  by 
law  empowered  to  make  such  selection  of  depositaries  and 
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awards  of  public  funds  thereto,  are  authorized  and 
empowered  to  select  as  depositary  or  depositaries 
such  banking  institutions  located  outside  the 
territorial  limits  aforesaid  as  such  authority 
or  authorities  may  deem  the  safest  and  most 
convenient  depositary  or  depositaries  for  such 
public  fund,” 

In  view  of  the  above  provision  we  are  of  the  opinion  that  if  a 
depositary  selected  refuses  to  pledge  the  required  security  the  county 
court  should  select  another  depositary  which  will  comply  with  this 
requirement* 

You  next  inquire  whether  in  selecting  a depositary  the  county 
court  is  limited  in  Its  choice  to  banking  institutions  located  within 
the  territorial  limits  of  this  state*  We  have  examined  the  provisions 
relating  to  county  depositaries  and  while  we  find  no  affirmative 
legislative  enactment  authorizing  such  selection  we  are  of  the  opinion 
that,  provided  all  provisions  relating  to  the  selection  and  qualification 
of  a depositary  are  otherwise  complied  with,  there  would  be  no  prohibition 
against  designating  an  out state  bank* 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  the  $10,000 
Federal  Deposit  Insurance  Corporation  liability  applies  to  each 
separate  account  maintained  by  the  county  treasurer  and  ex-officio 
collector  in  a different  capacity  and  In  a different  right  from  that 
in  which  such  depositary  maintains  some  other  account  and  under  the 
provisions  of  Section  362,490,  a depositary  need  only  pledge  security 
for  those  amounts  which  are  not  subject  to  F,D,I,C.  coverage. 

It  Is  the  further  opinion  of  this  office  that  if  a depositary 
selected  fails  to  pledge  the  required  security,  the  county  court 
should  select  another  depositary  for  the  county  funds  and  that  in 
making  such  selection,  the  county  court  Is  not  limited  to  a depositary 
located  within  the  territorial  limits  of  this  state  if  all  other 
provisions  relating  to  the  selection  and  qualifications  are  otherwise 
complied  with** 

The  foregoing  op Ini on , • which  I hereby  approve,  was  prepared  by 
my  assistant,  Mr.  Doaal  D.<  Guffey,* 


Yours  very  truly,4 


JOHN  M.  DALTON 
Attorney  General 


OLD  AGE  ASSISTANCE: 
SOCIAL  SECURITY  COM 
MISSION: 


The  ownership  of  saleable  real  estate  whose 
value  is  in  excess  of  :§500,  which  real  estate 
is  not  lived  on  by  the  owner,  constitutes 
an  available  resource  as  that  word  is  used 
in  paragraph  5 of  Section  208.010  RSMo  Cu—v 
mulative  supplement  1953.  and  would  render 
its  owner  ineligible  for  old  age  assistance. 


June  23,  1954 


Senator  Arltley  W,  Frieze 
Garbage* 

Missouri 

Dear  Sir? 

Your  recent  request  for  an  official  opinion  reads  as  follows** 

*1  Would  like  to  have  this  considered  as  a request 
for  an  opinion  from  your  office  in  relation  to  the 
construction  of  Section  208.010,  Revised;  Statutes 
of  Missouri,  will  eh  was  approved  by  the  Oovernor  on 
June  19,  1953.  That  section  provides  In  part  as 
follows*  in  relation  to  eligibility  for  Old  Age 
Assistance $ 

"’Benefits  shall  not, bo  payable  to  any  person  who* 

(2)  Owns  or  possesses  cash  or  securities  in  the 
sum  of  4-500 .00  or  more,  provided,  however*:  that 
it  such  person  is  married  and  not  separated  from 
spouse*  he  or  they.  Individually  or  jointly,  may 
own  Cash  or  e e cur it ice  of  a total  value  of  f 1000. 00 
■»  * ’ #,  ’ ' ' 

"subsection  5 of  Section  208.010  provides t 
’las  earning  capacity*  income  or  resource,  whether 
such  income  or  resource  is  received  from  some  other 
person  or  persons,  gifts  or  Otherwise,  sufficient 
to  meet  his  needs  for  a reasonable  subsistence  com- 
patible with  decency  and  health,” 

wAn  administrative  determination  by  the  local  welfare 
office  has  been  made  in  which  It  was  concluded  that 
if  the  applicant  had  real  estate  upon  which  he  was 
not  living*  that  this  corn  titrated  an  available  re« 
source  and  disqualified  him,  even  though  the  value 
of  the  real  estate  was  not  over  the  statutory  max- 
imum allowed  to  applicant. 
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"The  factual  situation  upon  which  this  request  Is 
based  Is  as  follows*  *P»,  an  applicant  for  Old 
Age  Assistance,  owns  a small  tract  of  land  in  this 
county  upon  which  he  does  not  live*  but  which  has 
been  appraised  as  having  a fair  market  value  of 
approximately  fl750.00.  The  total  value  of  the 
property  owned  by  the  applicant,  ts  less  than 
15000*00,  which  is  presently  authorized  by  law* 

However,  the  Department  of  welfare  has  taken  the 
position  that  under  the  law,  the  applicant  has 
an  available  resource  in  the  real  estate  upon 
which  he  does  not  reside  and  for  that  reason  has 
denied  his  application  for  Old  Age  Assistance, 

The  question  thus  presented  is  whether  applicant, 
under  the  existing  circumstances,  is  entitled  to 
Old  Age  Assistance  or  whether  he  is  ineligible 
because  of  the  owner  ship  of  the  real  estate  upon 
which  he  does  not  reside* 

"Prom  ray  examination  of  the  authorities,  I fall 
to  find  any  expression  by  the  upper  courts  of 
Missouri  in  relation  to  real  estate  which  is  owned 
by  the  applicant  but  upon  which  he  does  not  reside* 
However,  the  case  of  Miller  vs.  Social  Security 
Commission,  151  S,W*  (2)  1*57,  expressly  holds  that 
the  applicant  in  that  ease  was  not  rendered  ineli- 
gible by  reason  of  the  fact  that  he  had  a life  in- 
surance policy  with  a cash  surrender  value  of  over 
1500*00*  By  analogy  it  would  certainly  appear  that 
real  estate  owned  by  an  applicant  but  upon  which 
he  does  not  reside,  could  not  be  considered  as  dis- 
qualifying, 

"The  opinion  of  your  office  upon  this  problem  is  a 
vital  one  to  a good  many  of  the  people  living  in 
this  part  of  the  state,  and  an  early  reply  will  be 
deeply  appreciated, " 

The  bare  issue  which  you  raise  is  whether  the  ownership  of 
real  estate,  upon  which  the  applicant  for  old  age  assistance  does 
not  live,  which  real  estate  is  saleable  and  of  the  approximate 
value  of  |1750,  constitutes  a "resource,"  as  that  word  is  used 
in  paragraph  5 of  Section  208,010,  RSMo,  Cumulative  Supplement 
1953,  sufficient  to  disqualify  the  applicant*  * 

We  note  your  reference  to  the  case  of  Miller  v.  State  So- 
cial Security  Commission,  15!  S«W,  (2d)  k$l*  That  case  makes  two 
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holdings, 
dor  value , 


is  that  a life  insurance  policy,  with  a cash  surren* 

Is  not  a negotiable  security  as  that  term  was  used 
of  Section  9ijJ06  RSHo*  19391  and  that  an  Insurance  f 
a cash  surrender  value,  should  he  considered  as  "property" , as 
that  term  was  used  In  paragraph  3 of  the  above  section,  which  Is 
now  Section?  208  • 010  RSMo,  Qu&ulative  Supplement  1953*  The  court 
1^allii:;Wddnsld®r  whether  such  an  insurance  policy  was  a "resource", 
hit  that  term  was  used  in  paragraph  6 of  the  above  section*  We  feel 
•a  consideration  should  have  been  given* 


case 


s »w* 


Parke  r 

1*0* 


, State  Social  Security  Commission, 
the  court  in  its  opinion  saldt 


"Claimant* a application  for  assistance  must  be 
tested  not  or4y  by  one  of  the  disqualification 
clauses  of  section  9i+06  but  all  of  them,  includ- 
ing clause  6*  Clauses  1 to  6 are  all  disqualify- 
ing clauses  and  are  of  equal  weight  and,  if  claim- 
ts  disqualified  under  any  one-  of  them,  he  is 
entitled  to  old  age  assistance*  Chapman  v* 
State  Social  Security  Commission,  235  Ho. 

S.W*  “ 


In  view  of  the  above,  we  feel  therefore  that  the  situation  in 
your  case  must  be  tested  in  the  light  of  paragraph  5 of  Section 
206*010,  supra,  which  Is  now  the  "resources"  paragraph,  as  well  as 
by  all  the  other  parts  of  the  section*  At  this  point  it  becomes 
necessary  for  us  to  look  at  Rule  13  of  the  Division  of  Welfare. 
That  rule  reads  as  follows  s 

"Heal  Property  as  an  Available  Resource 

"(See  Manual  Section  V) 

"When  an  applicant  or  recipient  owns  real  property 
which  is  not  furnishing  shelter  for  him,  and 
value  is  less  than  the  statutory  maximum, 
current  market  value  is  $500  or  more  if 
single  person  or  #1000  or  more  if  owned  by  a mar- 
ried person  living  with  spouse,  it  shall  be  con- 
sidered as  a resource  and  the  claimant  will  at 
eligible  for  assistance  on  the  basis  of  need, 
vlded  all  of  the  following  criteria  which  apply  are 
met  (the  value  of  an  equity  in  a life  ©state  and  of 
burial  lots  shall  be  excluded  from  this  computation); 

"(a)  For  real  property  in  which  the  applicant 
or  recipient  has  lived? 


"1.  2^  months  have  elapsed  since  the  last 

date  on  which  either  the  claimant  or  spouse 
have  occupied  the  dwelling}  except  that  the 
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24-month  rule  will  not  apply  when  a claimant 
or  couple  owns  two  pieces  of  property  and 
lives  part-time  in  each  property  * they  shall 
be  required  to  designate  one  of  the  properties 
as  their  home  and  the  other  property  shall  then 
be  considered  as  an  available  resource  immediate- 
ly | also  when  a claimant  purchases  a second  piece 
of  property  and  ubss  it  as  a home#  or  when  two 
claimants  marry  each  of  which  owns  the  home  in 
which  he  or  she  has  been  living-  in  such  cases 
the  vacated  home  shall  be  considered  as  an  avail- 
able resource  immediately* 

"2,  For  town  or  city  property*  lots  on  which 
there  is  no  dwelling  and  which  adjoin  the  re- 
sidence ah.%ponsidered  a part  of  the  home  (re- 
gardless of  the  number  of  lots  so  long  as  they 
are  in  the  same  city  block) J 

”3.  For  rural  property,  the  acreage  on  which  the 
home  is  located,  plus  any  adjoining  acreage  w$ieh 
is  a part  of  that  farming  unit  will  be  considered 
as  part  of  the  home,  (Property  will  be  consider- 
ed as  adjoining  even  though  a road  may  separate 
two  tracts,  if  the  property  is  farmed  as  a single 
unit) « 

tt(b)  For  all  other  real  property* 

"The  property  is  not  being  used  directly  by  the 
applicant  or  recipient  in  the  course  of  his  em- 
ployment. (Revised  April,  1954) •” 

It  is  clear  that  under  the  above  rule  the  applicant,  (whom  we 
assume  from  your  letter  to  be  a single  person),  in  the  instant  case, 
is  not  eligible  for  old  age  assistance*  He  owns  real  property  which 
is  not  furnishing  him  shelter , and  the  ourreht  market  value  of  such 
property  clearly  appears  to  be  in  excess  of  five  hundred  dollars. 

You  do  not  in  your  letter  raise  any  question  as  to  the  authority 
of  the  division  of  welfare  to  enact  Rule  13,  but  in  view  of  the  very 
important  effect  that  this  rule  is  having,  and  will  continue  to  have, 
upon  the  lives  of  great  numbers  of  people  of  this  state,  we  feel  that 
we  should  consider  it  from  this  viewpoint.  In  this  regard  we  direct 
attention  to  Section  207.020  RSMo  1949,  which  reads  in  part  as  fol- 
lows i 
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”(1)  The  department  of  health  and  welfare  through 
and  on  behalf  of  the  division  of  welfare  shall  have 
the  power**  * * (1)  to  adopt*  amend,  and  repeal 
orders  and  findings  not  inconsistent  with  the  Con* 
stitutlon  or  laws  of  this  state,*  * *” 

Under  authority  of  the  above.  Rule  13  was  enacted.  The  test 
of  Rule  13*  as  stated  above*,  Is  whether  it  is  in  conflict  with  the 
Constitution  of  Missouri*  or  any  law  of  Missouri.  If  it  be  in  con* 
filet  with  any  law,  that  law  obviously  would  be  the  social  security 
law,»  which  is  Chapter  2C®  RSMo  19lj.9#  and  we  believe  more  specific* 
ally  Section  208 .010  of  that  chapter*  with  which  section  we  are 
familiar**; 

A factual  situation  parallel  to  the  instant  case  arose  in 
California  in  191$  In  Newbold  vs*  Social  Welfare  Board,  17b  Pac.(2) 
h82,v  In  that  case*  the  Social  Welfare  Board  promulgated  a regu- 
lation providing  that  Aid  to  the  Blind  could  not  be  granted  where 
cash  or  securities  owned  were  in  excess  of  1600.00,  unless  there 
was  a plan  for*  and  the  ability  to  provide  for*  rehabilitation. 

The  Plaintiff  sued  out  a writ  of  mandamus  contending  that  the  regu* 
latlon  of  the  Board  was  in  conflict  with  Section  30JJ-7  ©f  the  Wei* 
far©  and  Institutions  Code*  which  provided  in  part  as  follows; 

"Aid  shall  not  be  received  under  the  provisions  of  this  chapter  by 
any  person  who  owns  personal  or  real  property*  or  both*  the  county 
assessed  valuation  of  which,  less  all  encumbrances  thereon  of  rec* 
ord,  is  in  excess  of  three  thousand  dollars  ($3000).” 

The  Superior  Court  of  Orange  County  sustained  the  petitioner^ 
contentions.  The  court  said*  "It  is  my  opinion  that  the  Social 
Welfare  Board  in  adopting  Section  lb2#0£  of  the  Manual  of  Proce- 
dures, Rules  and  Regulations  acted  in  an  arbitrary  manner,  and  that 
its  above-numbered  section  is  inconsistent  with  and  in  conflict  with 
the  suitable  provisions  of  the  Welfare  and  Institutions  Code  of 
California  pertaining  to  needy  blind  persons*  in  that  such  rule 
modifies  the  statute  in  an  unwarranted  fashion.  Furthermore,  It 
is  my  opinion  that  assuming  the  Bo%r&  to  have  had  the  power  to 
adopt  a rule,  the  effect  of  which  would  be  to  modify  the  statute, 
it  is  clear  that  an  administrative  body  may  not  by  the  adoption  of 
a rule  of  policy  or  procedure  to  subscribe  or  curtail  the  exercise 
of  its  discretion  as  to  prevent  the  free  exercise  thereof  in  every 
case,  and  in  my  opinion  by  the  adoption  of  a rule,  the  effect  of 
which  is  to  state  that  no  blind  person  having  $600  in  cash  and 
securities  is  needy,  the  Board  has  assumed  to  itself  a legislative 
function." 

Upon  appeal,  the  decision  of  the  superior  court  was  reversed. 
The  appellate  court  held  that  Section  30^-7  was  intended  to  set  only 
the  maximum  amount  which  an  individual  might  own  and  yet  be  eligible 
to  receive  blind  aid,  and  that  the  State  Social  Welfare  Board  had 
discretion  to  fix  by  regulation  a lesser  amount  as  a maximum  for 
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ellgibles,  taking  into  consideration  the  other  provisions  of  the 
statutef  particularly  that  provision  which  required  that  aid  should 
be  granted  only  to  those  who  are  in  need.  It  was  further  ruled 
that  such  a regulation  was  not  in  conflict  with  said  Section  3Ql|7# 
and  was  neither  unreasonable,  arbitrary,  nor  capricious.  It  is  to 
be  noted  that  the  California  statute  did  not  contain  a specific  die* 
qualifying  clause  declaring  a person  ineligible  who  had  resources 
to  provide  a reasonable  subsistence  as  the  Missouri  law  does  provide 
The  validity  of  the  California  regulation  was  ruled  upon  under  the 
general  provision  in  their  law  that  an  applicant  had  to  be  in  need. 
We  think  the  ruling  mad©  by  the  California  Appellate  Court  presents 
the  proper  perspective  to  hold  in  view  in  construing  the  Missouri 
Social  Security  Law  relative  to  the  evaluation  of  resources  and  de- 
termination of  who  Is  ”a  needy  person” . 

The  regulation  does  not  prohibit  the  ownership  of  a home  in 
which  the  applicant  resides  and  which  has  a valuation  of  #5000,00, 
The  application  of  this  regulation  insures  that  persons  in  similar 
circumstances  will  receive  the  same  treatment  in  establishing  eligi- 
bility to  receive  benefits,  and  that  there  will  be  no  evasion  of 
the  law  by  changing  cash  assets  Into  real  property.  Applicants 
owning  cash  or  cash  equivalent  (l,e,  real  or  personal  property 
convertible  into  cash)  are  measured  by  the  seme  eligibility  yard- 
stick# Buie  13  is  a reasonable  rule  and  regulation  to  effectuate 
the  provisions  of  the  law,  and,  in  view  of  the  necessity  end  pro- 
priety of  considering  the ' State  Social  Security  law.  as  a whole, 
it  cannot  be  said  that  this  regulation  is  in  conflict  with  the 
provisions  of  the  State  Social  Security  Law,  nor  specifically 
with  the  provisions  of  Section  208*010, 


CONCLUSION 

The  ownership  of  saleable  real  estate  whose  value  is  in  ex- 
cess of  #500#  which  real  estate  is  not  lived  on  by  the  owner, 
constitutes  an  available  resource  as  that  word  is  used  in  para- 
graph 5 of  Section  208,010  RSMo,  Cumulative  Supplement  1953#  and 
would  render  its  owner  ineligible  for  old  age  assistance. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  ray  Assistant,  Mr,  Hugh  P.  Williamson. 


Very  truly  yours. 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


CRIMINAL  LAW:  Nine  questions  regarding  criminal  procedure. 


Honorable  Arkley  W.  Frieze 
Member,  Missouri  Senate 
Carthage,  Missouri 

Bear  Sir* 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  in  part  as  follows: 

"I  would  like  to  have  an  opinion  from  your 
office  upon  the  following  matter* 

"Several  years  ago  a man  who  is  presently 
confined  in  the  State  Penitentiary  under  a 
99-year  sentence  was  paroled.  In  dune, 

1952,  this  accused  was  arrested  in  Joplin 
on  two  charges  of  burglary  and  larceny, 
one  charge  of  possession  of  burglary  tools 
and  one  grand  larceny  charge.  He  was 
arraigned  before  the  magistrate  at  Joplin, 
requested  that  he  be  granted  a preliminary 
examination  on  each  of  the  charges  against 
him,  the  charges  were  set  down  for  hearing 
on  June  20,  1952,  and  the  accused  was  com- 
mitted to  the  jail  of  Jasper  County  in  de- 
fault of  appearance  bonds • Shortly  there- 
after, the  Prosecuting  Attorney  brought  to 
the  attention  of  the  State  Board  of  Probation 
and  Parole  the  charges  against  the  accused. 

An  order  was  issued  by  the  State  Board  of 
Probation  and  Parole  revoking  the  parole 
theretofore  granted  the  accused  and  ordering 
his  recommitment  to  the  State  Penitentiary. 

On  June  19,  1952,  the  Sheriff  and  Prosecuting 
Attorney  of  Jasper  County  voluntarily  sur- 
rendered the  accused  to  an  agent  of  the 
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Warden  of  the  Missouri  State  Penitentiary, 
and  on  that  date  he  was  transported  to 
Jefferson  City,  Missouri,  and  recommitted 
to  the  State  Penitentiary,  where  he  is 
presently  held.  On  June  20,  1953 » the 
docket  entries  of  the  Magistrate  Court  show 
that  the  Prosecuting  Attorney^  office  ad- 
vised the  court  that  the  accused  was  again 
in  the  State  Penitentiary,  and  at  the  re- 
quest of  the  Prosecuting  Attorney,  the 
charges  were  continued  indefinitely.  On 
June  23,  1952,  alias  warrants  for  the  arrest 
of  the  accused  were  issued  by  the  magistrate. 
Approximately  the  1st  of  January,  1953 , the 
accused  wrote  the  magistrate  and  Prosecuting 
Attorney,  asking  that  he  be  given  prelimin- 
ary hearings  on  these  charges . No  action 
Was  taken  and  a few  weeks  ago,  motions  were 
filed  on  behalf  of  the  accused  for  his  dis- 
charge because  he  was  not  brought  to  trial 
within  three  terms  of  court  and  for  the 
failure  of  the  state  to  prosecute  him.  The 
magistrate  held,  and  I believe  quite  prop- 
erly, that  the  statute  requiring  a defendant 
to  be  brought  to  trial  within  three  terms  of 
court  only  applied  after  indictment  or  infor- 
mation had  been  filed  in  the  Circuit  Court. 
Thereafter,  the  accused  filed  an  application 
for  a Writ  of  Habeas  Corpus  Ad  Testificandum 
before  the  magistrate,  which  the  magistrate 
dismissed  upon  the  ground  that  he  had  no 
authority  to  issue  such  a writ  that  was 
directed  outside  of  the  county.  Thereafter, 
application  for  Writ  of  Habeas  Corpus  Ad 
Testificandum  was  applied  fcr  in  the  Circuit 
Court  of  Jasper  County,  Missouri,  seeking  the 
return  of  the  accused  to  the  Magistrate  Court 
here  in  Jasper  County,  The  Circuit  Court  was 
of  the  opinion  that  he  had  no  authority  to 
issue  the  writ  directing  the  appearance  of 
the  accused  in  another  court,  but  indicated 
that  in  his  judgment , mandamus  would  lie  to 
compel  the  magistrate  to  hear  and  consider 
the  application  for  habeas  corpus . Thereafter, 
a Writ  of  Mandamus  was  issued  by  the  Circuit 
Court , directed  to  the  Judge  of  the  Magistrate 
Court,  ordering  the  magistrate  to  entertain 
the  writ,  which  has  been  issued. 
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"I  forgot  to  mention  that  shortly  after  the 
denial  of  the  request  of  the  accused  for  a 
dismissal  of  the  charges  against  him  for 
failure  to  prosecute  and  because  of  the  pas- 
sage of  more  than  three  terms  of  court  since 
the  filing  of  the  charges,  and  his  incarcera- 
tion, the  magistrate  indicated  there  might  be 
some  basis  for  urging  a dismissal  for  want 
of  prosecution.  Within  a few  days  thereafter, 
the  Prosecuting  Attorney,  of  his  own  volition, 
dismissed  all  of  the  charges  and  almost  imme- 
diately refiled  them  and  had  the  warrants  for 
the  arrest  of  the  accused  forwarded  to  the 
Sheriff  of  Cole  County,  Missouri. 

’’The  Prosecuting  Attorney’s  position,  in 
short,  regarding  this  matter,  may  be  summar- 
ized as  follows . He  presently  contends  that 
the  magistrate  has  ho  authority  to  issue  a 
Writ  of  Habeas  Corpus  Ad  Testificandum  for 
the  reason,  first,  that  the  defendant  is  not 
in  court  because  he  has  not  been  arrested  on 
the  charges}  secondly,  that  he  is  under  no 
obligation  to  prosecute  or  press  the  charges 
against  the  accused  until  after  his  present 
terra  of  confinement  has  been  completed,  in 
accordance  with  the  law;  that  although  he  has 
the  authority  under  the  law  to  return  the 
accused  to  Jasper  County  for  trial,  he  is  un- 
der no  obligation  so  to  do.  If  this  be  true, 

I certainly  feel  that  several  changes  in  our 
criminal  laws  are  in  order. 

sin  5i< 

"Thanking  you  in  advance  for  your  past  favors 
and  your  co-operation  in  this  matter,  I am," 

We  will  set  out  the  questions  which  you  have  proposed  in 
order. 

lour  first  two  questions  are  grouped  for  answering  in  the 
following  manner  s 

”1}  Under  the  circumstances  as  I have  out- 
lined them,  is  the  defendant  entitled  to 
have  the  charges  dismissed  against  him  for 
want  of  prosecution? 
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”2)  Would  the  passage  of  more  than  three 
regular  terms  of  the  Circuit  Court  of 
Jasper  County , Missouri , under  the  circum- 
stances, have  the  legal  effect  of  entitling 
the  accused  to  a dismissal  of  the  charges 
SO  as  to  act  as  a bar  to  further  charges 
for  the  same  alleged  offenses?” 

From  the  facts  disclosed  in  your  letter  of  inquiry  it  is 
apparent  that  no  information  nor  indictment  is  presently  pend- 
ing against  the  defendant*  The  statutes  Which  you  undoubtedly 
have  in  mind  are  Sections  545.690  and  545*900,  RSMo.1949,  read- 
ing as  follows { 

”Xf  any  person  indicted  for  any  offer se. 
and  committed  to  prison*  shall  not  be 
brought  to  trial  before  the  end  of  the 
second  term  of  the  court  having  jurisdic- 
tion of  the  offense  which  shall  be  held 
after  such  indictment  found,  he  shall  be 
entitled  to  be  discharged,  so  far  as  re- 
lates to  the  offense  for  which  he  was 
committed,  unless  the  delay  shall  happen 
on  the  application  of  the  prisoner,  or 
shall  be  occasioned  by  the  want  of  time 
to  try  the  cause  at  such  second  term.” 

”If  any  person  indicted  for  any  offense . 
and' -'"held  'to ' answer  on  ball.  shall  not  be 
brought  to  trial  before  the  end  of  the 
third  term  of  the  court  in  which  the  cause 
is  pending  which  shall  be  held  after  such 
indictment  found,  he  shall  be  entitled  to 
be  discharged,  so  far  as  relates  to  such 
offense,  unless  the  delay  happened  on  his 
application,  or  be  occasioned  by  the  want 
of  time  to  try  such  cause  at  such  third 
term.”  (Emphasis  ours . ) 

The  underscored  portions  of  the  statutes  quoted  clearly 
indicate  that  they  do  not  become  applicable  until  an  indict- 
ment or  information  has  been  filed.  Therefore  in  the  present 
case,  since  no  such  indictment  or  information  has  been  filed, 
we  believe  that  the  mere  passage  of  time  cannot  serve  to  en- 
title the  defendant  to  dismissal  of  the  complaint  now  pending 
against  him. 
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* , . • ..... 

For  convenience  we  also  group  your  questions  three, 
seven  and  4ight,  as  follows? 


!.:;>^uld  the>R«a^strat(a  court  before  whom 
the  original  charges  were  pending  from  June, 
1952,  to  September,  1953)  have  the  authority 

Ad  Testifi- 
candum upon  the  appli cation  of  the  ac cused, 
directed  to  the  Warden  of  the  State  Peniten- 
tiary, commanding  him  to  produc e the  accused 
in  court  in  order  that  the  charges  could  be 
heard  or  ©tho^i?®  4^ 

M5)  Does  the  Magistrate  . Court , in  the  opin- 
ion of  your  Office,  have  authority,  under 
the  law#  to  issue  a Writ  of  Habead  Corpus'  Ad 
Testificandum  upon  the  application  of  the 
accused  in  order  that  he  may  be  present  and 
have  the  charges  prosecuted  against  him?" 


"7 ) Is  the  Prosecuting  Attorney,  under  the 
conditions  as  I have  heretofore  outlined 
them,  charged  with  the  duty  of  either  taking 
the  necessary  steps  to  have  the  accused  re- 
turned to  this  county  for  trial  or  to  dismiss 
the  charges  against  him?” 


M8)  Assuming  the  truth  of  the  facts  as  I 
have  heretofore  set  them  forth,  what  remedies, 
if  any,  does  the  accused  have,  under  the  law, 
under  the  existing  circumstances,  either  to 
compel  the  Prosecuting  Attorney  to  try  the 
charges  or  to  have  them  dismissed  for  want  of 
prosecution?” 


Section  491*230,  RSMo  1949,  reads  as  follows: 


"Courts  of  record,  and  any  judge  or  justice 
thereof,  shall  have  power,  upon  the  applica- 
tion of  any  party  to  a suit  or  proceeding, 
civil  or  criminal , pending  in  any  court  of 
record,  or  public  body  authorized  to  examine 
witnesses,  to  issue  a writ  of  habeas  corpus 
for  the  purpose  of  bringing  before  such  court 
or  public  body  any  person  who  may  be  detained 
in  jail  or  prison,  within  the  state,  for  any 
cause,  to  be  examined  as  a witness  in  such 
suit  or  proceeding,  on  behalf  of  the  appli- 
cant." (Emphasis  theirs.) 
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Under  the  provisions  of  the  new  Constitution,  magistrate 
courts  are,  of  course,  courts  of  record.  Such  courts  therefore 
have  the  authority  to  issue  wits  of  habeas  corpus  ad  testifi- 
candum. 

At  this  point  it  becomes  necessary  to  determine  whether 
or  not  at  such  stage  of  the  proceedings  is  the  cause  "pending." 
In  this  regard  your  attention  is  directed  to  Rule  23.03,  Supreme 
Court  of  Missouri , which  reads  as  follows : 

"The  magistrate  before  whom  an  accused  is 
brought  shall  advise  the  accused  of  the 
charge  against  him  and.  if  requested,  shall 
read  to  him  the  complaint.  The  accused 
shall  be  allowed  a reasonable  time  to  advise 
t with  his  counsel  and  shall  be  permitted  to 
send  for  counsel  if  he  so  desires . The 
magistrate  shall  proceed,  as  soon  as  possible. 
to  examine  the  complainant  and  other  witnesses 
produced  in  support  of  the  prosecution,  on 
oath,  and  In  tne  presence  of  the  ac cus ed. 
concerning  the  offense  charged.  The  accused 
may  cross-examine  witnesses  against  him  and 
may  introduce  evidence  in  his  own  behalf.  So 
far  as  is  practicable,  the  preliminary  exam- 
ination shall  be  conducted  in  the  same  manner 
as  the  trial  of  criminal  cases  in  circuit 
courts."  (Emphasis  ours . ) 

This  rule  is  but  in  furtherance  of  the  constitutional  guaranty 
of  the  right  to  a speedy  trial  which  appears  as  Article  I,  Sec- 
tion IS (a),  Constitution  of  1945,  reading  as  follows : 

"That  in  criminal  prosecutions  the  accused 
shall  have  the  right  to  appear  and  defend , 
in  person  and  by  counsel;  to  demand  the  na- 
ture and  cause  of  the  accusation;  to  meet 
the  witnesses  against  him  face  to  face;  to 
have  process  to  compel  the  attendance  of 
witnesses  in  his  behalf;  and  a speedy  public 
trial  by  an  impartial  ,1ury~of  the  county." 

(Emphasis  ’ ours . ) ~ 

In  commenting  upon  this  constitutional  provision,  the 
Supreme  Court  of  Missouri  said  in  State  v.  Gallina,  ly#  S*  W. 

2d  433,  1 . c . 434s 
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” * * * Prosecuting  attorneys,  witnesses, 
and  citizens  owe  a constitutionally  recog- 
nized duty  to  afford  an  accused  a speedy 

■ ■ trial . 4 ■ * e ” 

Inasmuch  as  no  information  charging  a felony  may  lawfully 
be  filed  against  a defendant  until  after  such  defendant  has 
been  accorded  a preliminary  examination,  it  seems  that  the 
constitutional  guaranty  encompasses  all  QffiGial  action  lead- 
ing up  to  the  ultimate  trial.  We  therefore  are  of  the  opinion 
that  the  cause  is  spending"  within  the  meaning  of  Section 
491 « 230  RSMo  1949,  at  least  from  and  after  the  time  for  such 
preliminary  hearing  has  been  fixed  by  the  magistrate  following 
the  filing  of  the  complaint. 

The  next  question,  of  course,  is  whether  a person  incar- 
cerated under  a commitment  following  conviction  on  one  charge 
may  resort  to  the  writ  of  habeas  corpus  ad  testificandum  for 
the  purpose  of  having  his  own  body  produced  in  trial  in  order 
that  he  may  testify  as  a witness  in  his  own  behalf.  It  is  our 
opinion  that  he  may  do  so  and  that  such  writ  is  the  proper  one 
to  employ  for  such  purpose.  In  this  regard,  see  paragraph  94, 
page  151,  Church  on  Habeas  Corpus , Second  Edition,  and  cases 
cited  therein.  We  think  that  this  rule  is  in  accord  with  other 
constitutional  guaranties  relating  to  the  right  of  confronta- 
tion of  witnesses,  for  compulsory  process  for  the  attendance  of 
witnesses  on  behalf  of  defendants,  and  for  the  right  to  know 
the  nature  and  cause  of  the  accusation  in  any  criminal  case. 

The  fourth  question  which  you  have  proposed  reads  as  follows: 

tt4)  Would  the  Magistrate  Court  lose  juris- 
diction over  the  accused  by  the  long  delay 
from  June,  1952,  to  September,  1953,  by 
reason  of  an  indefinite  continuance?” 

We  find  no  cases  which  hold  that  under  the  circumstances 
outlined  in  your  letter  Of  inquiry  the  magistrate  court  would 
lose  jurisdiction  over  the  accused  during  the  period  of  his 
incarceration  in  the  state  penitentiary  with  respect  to  a pend- 
ing complaint  on  file  with  such  court.  We  therefore  believe  that 
such  jurisdiction  has  not  thereby  been  lost. 

The  sixth  question  in  your  letter  of  inquiry  reads  as  follows: 

”6)  When  does  the  Statute  of  Limitations 
commence  to  run  against  the  accused  on  the 
charges  and  under  the  circumstances  as  I 
have  hereinbefore  outlined  them?” 
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The  general  rule  is  that  the  statute  of  limitations  with 
respect  to  criminal  prosecution  commences  to  run  upon  the  com- 
pletion of  the  crime  charged.  In  your  letter  of  inquiry  you  < 
have  hot  indicated  the  date  upon  which  it  is  alleged  that  the 
defendant  committed  the  two  offenses  of  burglary  and  larceny— 
the  possession  of  burglary  tools,  or  the  grand  larceny.  In 
the  absence  of  such  information  we,  of  course,  cannot  state 
specifically  when  the  statute  of  limitations  would  begin  to  run 
other  than  by  reference  to  the  general  rule  mentioned. 

Tour  ninth  question  reads  as  follows: 

n9)  Does  the  guarantee  of  the  accused  in 
criminal  prosecution,  as  contained  in  Arti- 
cle One,  Section  l&A,  i.e. , to  a speedy 
trial  in  case  of  criminal  prosecution,  in- 
clude the  right  to  have  an  indictment  or 
information  filed  speedily?" 

Article  I,  Section  Id (a),  is  quoted  supra . We  believe  that 
it  is  the  intent  by  the  inclusion  of  this  constitutional  guaranty 
to  assure  persons  accused  of  crime  of  a speedy  trial.  It  is,  of 
course,  not  every  delay  or  postponement  of  the  trial  of  an  accused 
that  will  infringe  upon  this  guaranty , as  such  delays  or  post- 
ponements frequently  result  from  the  request  of  the  accused  or 
from  causes  beyond  the  control  of  the  enforcement  officials.  How- 
ever, we  believe  it  to  be  the  duty  of  the  prosecuting  attorney  as 
a matter  of  common  justice  to  proceed  as  promptly  as  possible  with 
all  preliminary  proceedings  looking  toward  the  trial  of  an  accused 
and  to  the  actual  trial  itself.  We  cannot  lay  down  a hard  and  fast 
rule  saying  that  delay  in  itself  constitutes  an  infringement  of  the 
constitutional  guaranty,  but  feel  that  each  case  must  be  viewed  in 
the  facts  attendant  thereupon,  and  an  undue  delay  would  no  doubt 
be  considered  by  the  court  as  such  an  infringement. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Will  F.  Berry,  Jr. 

Very  truly  yours, 


John  M.  Dalton 
Attorney  General 


CONSERVATION  COMMISSION: 
WILDLIFE: 


Conservation  commission  is  authorized 
to  require  permit  from  dealers _ selling 
fish  lawfully  acquired  in  foreign  state. 


May  28,  1954 


Honorable  William  1.  Gcekie 
Prosecuting  Attorney 
City  of  St*  Louis 
Municipal  Courts  Building 
14th  and  Market  Streets 
St*  Louis,  Missouri 

Attention*  Jasper  R.  Vettorl, 

Associate  Prosecuting  Attorney 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows* 

"it  has  been  called  to  our  attention 
that  a number  of  individuals  are  en- 
gaged in  the  sale  of  fish  consisting 
of  Carp  and  Buffalo  without  being  li- 
censed by  the  Missouri  Conservation 
Commission*  It  Is  contended  no  such 
permit  is  required  beeause  the  fish  are 
acquired  in  the  State  of  Illinois. 

"These  persons  are  licensed  by  the  City 
of  St.  Louis  as  Hawkers  and  In  the  main 
sell  the  fish  from  trucks . The  fish  are 
purchased  at  Grafton , Illinois  and  trans- 
ported here  , 

"Article  4#  Section  4®  {A)  of  the  Missouri 
Constitution  gives  to  the  Conservation 
Commission  the  power  to  control,  manage, 


Honorable  William  <T,  Qeekie 


restore , conserve  and  regulate  fish, 
etc*  and  Wildlife  Resources  of  the 
State . The  rules  and  regulations 
of  the  Commission  for  1954#  page  33# 
section  {^)  and  section  $lt  page  tjh# 
require  the  vendors  of  fish  have  a 
permit  from  the  Conservation  Goar- 
mission, 

" Be cause  the  fish  in  question  are  ac- 
quired in  the  State  of  Illinois  as 
evidenced  by  bills  of  sale  in  the 
possession  of  the  vendors  as  required 
by  section  («T)  previously  referred 
to,  it  is  the  contention  of  these 
persons  that  the  Commission  is  ex- 
ceeding It’s  Jurisdiction  in  attempting 
to  regulate  and  control  the  sale  of 
such  fish  in  this  State. 

HWe  would  appreciate  the  benefit  of  an 
opinion  from  your  office  concerning 
this  question. M (Saphasis  theirs.) 

Article  4,  Section  40  (a)  of  the  Constitution  of  Mis- 
souri, reads  in  part  as  follows* 

’’The  control,  management,  restoration, 
conservation  and  regulation  of  the  bird, 
fish,  game,  forestry  and  all  wildlife 
resources  of  the  state,  including 
hatcheries,  sanctuaries,  refuges,  reserva- 
tions and  all  other  property  owned,  ac- 
quired or  used  for  such  purposes  and  the 
acquisition  and  establishment  thereof,  and 
the  administration  of  all  laws  pertaining 
thereto,  shall  be  vested  in  a conservation 
commission  consisting  of  four  members 
appointed  by  the  governor,  not  more  than 
two  of  whom  shall  be  of  the  same  political 
party,  # # #tt 

As  pertinent  to  the  subject  matter  of  the  present 
inquiry  we  also  direct  your  attention  to  Section  4£  of  the 
same  article  of  the  Constitution  which  reads  as  follows* 
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MDhe  rules  and  regulations  of  the  oommls- 
Sion  not  relating  to  its  organization  and 
internal  management  shall  become  effective 
not  less  than  ten  days  after  being  filed 
with  the  Secretary  of  State  as  provided 
In  section  Id  of  this  article,  and  such 
final  rules  and  regulations  affecting 
private  rights  as  are  judicial  or  quasi judi- 
cial  in  nature  shall  be  subject  to  the 
judicial  review  provided  in  section  22 
of  article  V*tt 

fhe  rules  which  have  been  promulgated  by  the  conserve 
tlon  commission  and  which  you  have  referred  to  in  your 
letter  of  inquiry  read  as  follows* 

Section  45*  Sub-Section  ( J), 

n(J)  Resident  state  retail  vendor’s 
permit  #2 *00* --Do  possess,  transport, 
buy  and  sell,  exclusively  for  retail 
purposes,  rabbits,  the  carcasses  of 
furbearing  animals,  and  only  such  frogs 
and  fish,  except  minnows,  as  are  per- 
mitted to  be  sold  by  this  code  and 
which  have  been  legally  obtained  and 
supported  by  a bill  of  sale,  upon  the 
payment  of  a resident  retail  vendor’s 
permit  fee  of  two  dollars  {#2,00).” 

Section  5*1, 

,!Sec*  51*  Commercial  fish*  turtles* 
limits,  sale*— Commercial  fish  and 
turtles  taken  exclusively  from  the 
Missouri  River,  the  Mississippi  River, 
or  that  part  of  the  St*  Francis  River 
which  forms  a boundary  between  the 
States  of  Missouri  and  Arkansas  by  the 
holder  of  the  prescribed  commercial 
fishing  permit  may  be  possessed,  trans- 
ported and  sold  in  any  numbers  by  the 
holder  of  such  permit?  provided,  however, 
that  channel  catfish  (Ictalurus),  all 
species,  taken  from  the  aforesaid  waters 
of  this  state,  shall  for  the  purpose  of 
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this  section  retain  the  head  and  tail 
and  be  not  less  than  fifteen  (15) 
inchas  in  length*  Commercial  fish 
taken  from  the  aforementioned  waters, 
or  legally  obtained  from  without  the 
state,  may  be  possessed,  transported 
and  sold  by  the  holder  of  a whole- 
sale fish  dealers  or  retail  vendor* s 
permit  in  any  numbers  during  the  pre- 
scribed open  season*  The  holder  of 
a wholesale  fish  -dealer* a or  retail 
vendor*  s'  permit" shall  "conduct  such  ’ 
business  exclusively  at  the  Yooatlon 
specif  ied'  in  the*  permTE ; provided, 
bowe ver , " that  n'fcte  holder  of  a retail 
vendor* s permit  may  sell  only  eooked 
fish  at  locations  other  than  that 
specified  In  the  permit.  The  holder 
of  a wholesale  fish  dealer* s permit 
may  sell,  transport,  ship,  distribute 
and  deliver  such  fish  to  an  authorized 
retail  vendor,  or  other  wholesale  fish 
dealer,  and  authorized  retail  vendors 
’ may  transport,  sell  and  deliver  same 
exclusively  to  consumers.”  (Imphasis 
ours . ) 

We  pass  over  any  violation  of  law  which  might  arise 
from  persons  selling  from  trucks  at  more  than  one  location, 
which  might  be  inferred  from  the  phraseology  of  your  request, 
inasmuch  as  the  rule  quoted  requires  that  such  sales  be , 
made  at  only  one  location*  It  is  apparent  that  the  effect 
of  the  re gula't tons  quoted  have  the  effect  of  requiring  re- 
tail vendors  of  fish  to  obtain  the  permit  provided  for 
therein  even  though  such  fish  have  been  lawfully  acquired 
from  sources  outside  the  state  of  Missouri. 

The  question  that  then  presents  Itself  is  the  authority 
of  the  conservation  commission  to  promulgate  such  a regula- 
tion. In  this  regard  we  direct  your  attention  to  Section 
252*030,  RSMo  1949*  reading  as  follows t 

"The  ownership  of  and  title  to  all 
wild  life  of  and  within  the  state, 
whether  resident,  migratory  or  imported. 
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dead  or  alive,  are  hereby  declared  to 
be  in  the  state  of  Missouri,  Any  person 
who  fails  to  comply  with  or  who  violates 
this  law  or  any  such  rules  and  regulations 
shall  not  acquire  or  enforce  any  title, 
ownership  or  possessory  right  in  any  such 
wild  life  | and  any  person  who  pursues, 
takes,  kills,  possesses  or  disposes  of 
any  such  wild  life  or  attempts  to  do  so, 
shall  be  deemed  to  consent  that  the  title 
of  sdid  wild  life  shall  be  and  remain  in 
the  state  of  Missouri,  for  the  purpose  of 
control,  management,  restoration,  con- 
servation and  regulation  thereof,” 

(Hmphasls  ours,) 

Also  Section  252,040,  RSMo  1949,  reading  as  follows* 

"Id  wild  life  shall  be  pursued,  taken, 
killed,  possessed  or  disposed  of  except 
in  the  manner,  to  the  extent  and  at  the 
time  or  time©  permitted  by  such  rules 
and  regulations J and  any  pursuit,  taking, 
killing,  possession  or  disposition  thereof, 
except  as  permitted  by  such  rules  and 
regulations,  are  hereby  prohibited.  Any 
person  violating  this  section  shall  be 
guilty  of  a misdemeanor,"  (Snphasis  ours*) 

Also  to  the  provisions  of  Section  252,190,  RSMo  1949 
reading  as  follows* 

"Any  person  who  shall  have  in  his  posses** 
sion  or  under  his  control  any  wild  life, 
except  in  the  manner,  to  the  extent  and 
at  the  time  or  times  pemitted  by  the  pro- 
visions of  this  chapter  and  the  rules  and 
regulations  of  the  comxsiiss  ion,  shall  be 
deemed  guilty  of  a misdemeanor!  and  any 
agent  of  the  commission,  and  any  sheriff 
or  marshal  or  deputy  thereof  Is  hereby 
permitted  and  authorised  to  take  and 
confiscate  any  such  wild  life  from  any 
person  so  possessing  or  controlling  the 
same,"  (Bmphasis  ours,) 
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Certain  definitions  appearing  In  Section  252,020, 

RSMo  1949,  are  pertinent  to  the  subject  matter  of  your 
inquiry  and  we  quote  therefrom! 

"As  used  in  this  chapter,  unless  the 
context  otherwise  requires! 

"(1)  The  word  ' commission*  shall  mean 
and  include  the  conservation  commission 
as  established  by  the  Constitution  of 
Missouri}  and  the  words  'rules  and  regular 
tions * shall  mean  those  made by  said  com- 

mission pursuant  thereto} 

■35-  -i;-  -n- 

"(3)  The  words  'wild  life*  shall  mean  and 
include  all  wild  birds,  mammals,  fish 
and  other  aquatic  and  amphibious  forms, 
and  all  other  wild  animals,  regardless 
of  classification,  whether  resident, 
migratory  or  imported*  protected  or 
unprotected,  dead  or  '' alive}  and  shall 
extend  to  and  include  any  and  every 
part  of  any  individual  species  of  wild 
life,"  (Emphasis  ours  and  theirs.) 

Under  the  statutory  enactments  quoted  It  is  readily 
apparent  that  the  state  of  Missouri  has  sought  to  extend 
its  ownership  or  control  of  wildlife  not  only  to  that 
found  or  reduced  to  possession  within  this  state,  but  also 
to  that  which  may  be  imported  hereto.  It  is  fundamental 
that-  statutory  enactments  of  the  General  Assembly  are  en- 
titled to  the  presumption  of  validity  and  that  absent  a 
clearly  unconstitutional  or  otherwise  improper  exercise  of 
ttie  general  plenary  power  granted  to  such  body,  they  will 
be  upheld. 

As  a matter  of  fact  Section  252,040,  RSMo  1949,  as  it 
appeared  in  prior  revisions  in  substantially  the  same  fom 
as  now,  has  been  held  to  be  not  invalid  as  a law  impairing 
the  obligation  of  contracts,  as  not  being  invalid  by  virtue 
of  being  retrospective  in  operation,  and  as  not  being  invalid 
in  authorizing  the  taking  of  private  property  for  public  use 
without  Just  compensation.*  See  State  v,  Heger,  93  3*  W. 
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2£2,  194  Mo.  707,  l.o*  716..  In  that  case  the  right  of  the 
state  to  prohibit  the  sale  of  game  whether  taken  iawfully 
or  unlawfully  within  or  without  the  state  was  upheld.  See 
quote  from  the  ease  mentioned s 


“This  prosecution  is  under  section  18 
of  the  gam©  law,  which  provides  thatt 
» Any  person,  firm  or  corporation  who 
shall  at  any  time  of  the  year  barter, 
sell  or  offer  for  sale,  in  this  State, 
either  under  the  name  used  in  this 
section  or  under  any  other  name  or 
guise  whatever,  any  of  the  birds, 
game  or  fish  protected  in  this  act, 
whether  taken  within  or  without  this 
State,  or  lawfully  or  unlawfully  taken, 
shall  be  punished  by  a fine  of  not  less 
than  $50  nor  more  than  #100  and  cost 
of  prosecution,  and  an  additional  fine 
of  fj?  for  every  bird,  fish,  animal  or 
part  of  every  bird,  fish  or  animal  sold 
or  offered  for  sale.’ 


’’That  this  section  of  the  act  Is  not  in 
conflict  with  any  provision  of  either 
the  State  or  Federal  Constitution  is 
clearly  shown  by  the  authorities  cited. 
Whether  there  is  any  other  provision  or 
section  of  this  act  invalid,  because  in 
conflict  with  the  Constitution,  we  do 
not  undertake  to  say,  but  even  if  there 
were,  that  would  not  affect  the  validity 
of  said  section  18.#  * 


CONCLUSION 


In  the  premises  we  are  of  the  opinion  that  the  Con- 
servation Commission  of  Missouri  may  lawfully  require  that 
persons  engaged  in  the  retail  merchandising  of  fish  be 
required  to  obtain  a permit  from  such  Commission  even 
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though  such  fish  may  have  been  lawfully  acquired  from 
sources  outside  the  state  of  Missouri, 

In  this  opinion  we  have  discussed  only  the  laws 
and  regulations  applicable  to  retail  merchandising, 
as  we  construe  your  letter  of  inquiry  to  relate  solely 
to  that  phase  of  the  matter, 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant.  Will  F,  Berry,  Jr, 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


INSURANCE:  See.  379.350  RSMo  1949  prohibiting  rebating  is 
BROKERS:  applicable  to  insurance  brokers  licensed  under 

Sec.  375.270  RSMo  1949,  and  penalty  provisions 
• \ of  Sec.  379.410  RSMo  1949  are  applicable. 


December  31,  1954 


Honorable- .inward  W*  Garnholz 
Prosecuting  .-Attorney 
St*  Louis  County 
Clayton,  Missouri 

Dear  Mr*  Garnholz: 


This  formal  opinion  is  in  reply  to  your  original  request 
which  posed  the  two  following  questions: 

(a)  "Do  Sections  379*350  and  379*410 
Missouri  Revised  Statute®  (1949)  operate 
to  prohibit  an  individual  insurance  broker 
(not  a corporation) , duly  licensed  pursuant 
to  Section  375*270  Missouri  Revised  Statutes 
(1949)*  from  sharing  his  conimls alone  with 
the  customer  whom  he  represents  and  for 
whom  he  obtains  insurance? 

(b)  "Does  an  individual  Insurance  broker 
(not  a corporation)  so  acting  fall  within 
the  purview  of  the  penalty  provisions  of 
Section  379*410  Missouri  Revised.  Statutes 
(1949)?" 


Subsequent  to  the  date  of  your  original  request  for  this  opinion 
you  submitted  additional  facts  bearing  on  your  fact  situation, 
and  we  quote  such  faets  as  found  in  your  letter  of  October  15, 
19543 

"In  reply  to  your  letter  of  October  7,  1954, 
requesting  further  information  in  order  to 
enable  you  to  fully  reply  to  my  inquiry  of 
September  28,  1954 > the  following  facts  are 
put  forth  for  your  consideration. 
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"The  Insurano e broker  operates  under  an 
oral  contract  whereby  bis  customer  states 
to  him  that  he  la  willing  to  pay  a certain 
amount  for  the  type  of  insurance  requested 
by  him.  The  broker  thereupon  goes  to  various 
general  insurance  agencies  and  places  the 
insurance.,  The  general  insurance  agency  then 
bills  the  broker  for  the  net  premium  and  any 
and  all  amounts  collected  in  excess  of  that 
amount  the  broker  retains  as  his  commission* 

"To  hypothesize  an  examples 

"A  customer  requests  the  broker  to  cover  him 
with  automobile  insurance  and  then  asks  what 
the  premium  is*  The  broker  tells  him  ’1200.00’, 
whereupon  the  customer,  claiming  to  be  able  to 
obtain  the  same  coverage  for  a lesser  amount, 
informs  the  broker  that  he  will  pay  only  the 
amount  of  #180*00  and  that  the  broker  is 
authorized  to  cover  him  baaed  upon  that  agree- 
ment, The  insurance  broker  thereupon  places 
the  insurance  through  a general  insurance 
agency  which  said  agency  bills  the  broker 
only  the  amount  of  #1^0,00,  representing  the 
net  cost  of  the  insurance.  According  to  the 
general  Insurance  agency,  the  broker  is 
authorized  to  collect  up  to  the  #200.00, 
but  in  pursuance  to  this  oral  contract  with 
his  customer,  the  broker  collects  the  sum  of 
only  $180.00* 

"The  question  which  is  posed  pursuant  to  my 
letter  of  September  28,  1954*  concerns  that 
#20.00  differential  representing  the  amount 
the  broker  could  have  collected  had  he  not 
shared  that  with  the  customer  whom  he  repre- 
sents. *v  * 

Section  375*270  KSMo  1949,  on  its  face,  seems  to  contain 
a definition  of  the  term  "insurance  broker",  and  the  full  sec 
tlon  is  quoted  as  follows: 

"l.  Whoever,  for  compensation,  acts  or  aids 
in  any  manner  in  negotiating  contracts  of 
insurance  or  reinsurance,  or  placing  risks 
or  effecting  insurance  or  reinsurance  for 
any  person  other  than  himself,  and  not  being 
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the  appointed  agent  or  officer  of  the 
company  in  which  such  insurance  or  re- 
insurance is  effected,  shall  be  deemed 
an  insurance  broker,  and  no  person  shall 
act  as  such  insurance  broker,  save  as  pro- 
vided in  this  see t ion* 

”2.  Uhe  superintendent  of  insurance  may, 
upon  the  payment  of  a fee  of  ten  dollars, 
issue  to  any  person  a certificate  of 
authority  to  act  as  an  insurance  broker 
to  negotiate  contracts  of  insurance  or  re- 
insurance, or  place  risks,  or  effecting 
insurance  or  reinsurance  with  any  qualified 
domestic  insurance  company  or  its  agents, 
and  with  the  authorized  agents  in  this 
state  of  any  foreign  insurance  company  duly 
admitted  to  do  business  in  this  state, 

”3,  Such  certificate  shall  remain  in  force 
one  year,  unless  revoked  by  the  superintendent 
of  insurance  for  cause, 

"4.  Any  person  who  shall  act  as  broker  or 
agent,  in  negotiating  insurance  or  reinsurance, 
as  above  stated,  without  first  having  obtained 
a certificate  of  authority  or  broker's  license 
for  such  purpose,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof,  shall 
be  fined  not  less  than  ten  nor  more  than  one 
hundred  dollars  for  each  offense,  to  be  re- 
covered and  applied  in  the  manner  prescribed 
in  section  375.310. H 

Subparagraph  1 of  Section  375.270  RSMo  1949,  quoted  above,  was 
construed  in  Parber  v*  American  Automobile  Insurance  Company, 

177  S.W.  191  Mo#  App#  30?*  l.o.  321,  and  the  Court  referred 

to  the  language  contained  in  subparagraph  1 of  such  statute  in 
the  following  language: 

“But  this  is  a mere  general  declaration  of 
the  law  as  to  the  function  of  an  insurance 
broker,  and  does  not  render  him,  in  every 
transaction,  the  agent  of  the  insured,  for 
the  faets  attending  the  negotiations  determine 
for  whom  he  is  acting.  Notwithstanding  the 
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statute,  a broker  may  become  the  agent  of 
the  Insurer  because  of  some  special  condition 
or  circumstance  attending  the  particular  case,” 

Having  disposed  of  Section  375 • 270  RSMo  1949  as  a statute  of 
rigid  definition  when  applied  to  the  tern  " insurance  broken", 
we  next  look  to  subparagraph  2 of  the  statute  to  determine  the 
scope  of  authority  of  the  superintendent  of  the  division  of 
insurance  when  he  refuses  to  issue  or  seeks  to  revoke  a broker’s 
license,  Treatment  of  this  subject  is  prefaced  by  stating  that 
Departmental  Order  No,  40*  dated  December  1J>*  1951*  issued  by 
the  Superintendent  of  the  Division  of  Insurance  of  Missouri, 
and  addressed  to  "all  agents  and  brokers"  sets  forth  grounds 
for  revoking,  or  refusing  to  issue,  li ceases  to  agents  and 
brokers*  Such  departmental  order  specifically  mentions  "(7) 
Rebating",  and  "(B)  Misrepresentation"  as  grounds  for  revoking 
or  refusing  to  issue  an  agent’s  or  broker’s  license. 

In  the  case  of  State  ex  re  1,  Mackey  v,  Hyde,  286  S.W, 

3^3,  315  Mo,  68l,  the  Supreme  Court  of  Missouri  had  under  re- 
view Section  375.270  RSMo  1949,  cited  above.  At  315  Mo.  68l, 
l.c,  691,  692,  the  Court  spoke  as  follows  concerning  an  in- 
surance broker;..  ' : ■ 

"There  Is  one  individual  engaged  In  effecting 
insurance,  however,  who  is  neither  an  Insurer 
nor  the  appointed  agent  of  an  insurer,  and 
whose  activities  are  by  no  means  an  open  book. 

This  individual  is  the  insurance  broker,  and 
unless  he  were  somehow  brought  within  the  scheme 
of  regulation  it  would  not  be  complete,  # * » 

If  brokers’  licenses  may  be  made  use  of  to  de- 
feat the  non-discriminatory  provisions  of  the 
rate  statute,  as  stands  admitted  on  the  plead- 
ings, then  in  order  that  those  provisions  may 
not  become  a dead  letter  it  is  necessary  that 
some  discretion  be  exercised  in  the  issuance 
of  such  licenses." 


Rebates  and  special  rates  are  specifically  forbidden 
by  Section  379.350  RSMo  1949,  in  the  following  language: 

"No'. company  or  other  insurer  or  agents  shall 
directly  or  indirectly,  by  any  special  i*ate, 
tariff,  drawback,  rebate,  concession,  device 
or  subterfuge,  charge,  demand,  collect  or 
receive  from  any  person, ^ persons  or  corpora- 
tion any  compensation  and.premium.  different 
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from  the  rate  or  premium  properly  applicable 
to  the  property  so  rated,  as  indicated  by 
its  public  rating  record,  and  no  company 
or  other  insurer  shall  discriminate  unfairly 
between  risks  of  essentially  the  same  hazard 
and  substantially  the  same  degree  of  pro- 
tection*” 

The  word  "agents"  used  in  Section  379.350  supra,  must  be 
presumed  to  refer  to  agents  of  the  insurer  rather  than  to 
"brokers",  sinoe  the  statute  deals  with  acts  touching  the 
charging  and  collection  of  premiums  which  represent  the  cost 
of  insurance  tb  the  insured,  and  in  Farber  v.  American  Auto- 
mobile Insurance  Co*,  supra,  the  Court  spoke  as  follows  at 
191  MO*  App,  1*0*  324; 

"This  court  has  heretofore  declared  that  a 
mere  insurance  broker,  as  such,  is  without 
authority  to  receive  a premium  from  an  appli- 
cant for  Insurance * " 

The  premium  charged  for  a policy  of  fire  insurance  reflects  the 
cost  of  coverage  to  the  insured  as  shown  by  the  company’s  public 
rating  record,  and  if  a broker  undertakes  to  change  such  cost 
of  insurance  to  the  insured  by  accepting  a premium  less  than 
called  for  by  the  company ’ s public  rating  record,  he  certainly 
effects  a discrimination  between  the  person  with  whom  he  is 
dealing  and  other  insureds  who  must  pay  the  premium  established 
by  the  public  rating  record*  At  the  same  time  such  broker  has 
actually  misrepresented  to  the  insured  the  true  cost  of  the 
insurance*  These  acts  on  the  part  of  the  broker,  together  with 
any  acts  of  his  in  connection  with  collecting  the  premium  and 
remitting  the  same  to  the  company  through  an  authorized  agency 
of  the  company  remove  him  from  his  status  of  agent  solely  for 
the  insured  in  placing  the  insurance,  and  he  becomes  an  agent 
for  the  company  taking  the  risk  or  its  authorized  agent  who 
ratifies  his  acts. 

In  view  of  the  considerations  outlined  above,  as  applied 
to  the  facts  you  have  submitted  it  must  be  reasonably  con- 
cluded that  a broker  sharing  his  commission,  received  from  the 
authorized  agency,  with  the  Insured  in  order  to  lessen  the  cost 
of  the  insurance  as  reflected  In  the  company's  public  rating 
record  Is  to  be  comprehended  within  the  term  ’’agents"  as  used 
In  Section  379*350  HSMo  1949,  which  statute  prohibits  rebating. 
Having  so  concluded,  it  necessarily  follows  that  the  general 
penalty  statute,  Section  379*410  RSMo  1949 , will  apply  to  such 
broker. 
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CONCLUSION 


It  is  the  opinion  of  this  office  that  Section  379*350 
RSMo  1949#  prohibiting  rebating  is  applicable  to  an  insurance 
broker  licensed  under  Section  375*270  HSMo  1949*  and  such 
broker  comes  within  the  purview  of  the  penalty  provisions  of 
Section  379.410  RSMo  1949* 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Julian  L*  O’Malley* 

Yours  very  truly. 


JLO'M: vlw 


JOHN  M.  DALTON 

Attorney  General 


BANKS:  Bank  or  other  institution  having 

TRUST  COMPANIES : deposits  or  other  assets  in  joint 

SAFE  DEPOSIT  COMPANIES*  names  of  deceased  person  And  another 
WAIVERS:  must  give  ten  day’s  notice  of  inten- 

INHERITANCE  TAXES:  tion  to  transfer;  transfer  must  have 

consent  of  Director  of  Revenue  and 
Attorney  General  unless  institution  retains  amount  for  taxes. 
Same  rule  applies  to  contents  of  safety  deposit  boxes;  not 
applicable  when  estate  not  subject  to  inheritance  taxes. 


March  17*  195V 


Mr*  c.  l,  Gilman 
Assistant  ^up;eip'V|.aai»-, 

Division  of  Collection 
Inheritance  Tax 

Department  of  fte venue  < ■ • 

Jefferson  City,  Missouri 

Dear  Mr*  Cdllilani 

We  render*  herewith,  our  opinion  based  upon  your 
request  of  October  9*  1953,  which  request  reads  as  follows: 

M There  is  often  presented,  to  this.  De- 
partment a request'  f or^  a ruling  relative 
to  the  duties,  responsibility  and  lia- 
bility of  banks,  building  and  loan 
associations,  brokerage  firms  and  other 
depositories  carrying  account e in  the 
name  of  an  individual  , a partner  ship  or 
joint  account;  also. safe  deposit  companies 
and  banks  that  have  in  their  possession 
an d.  under  their  control,  in  safe  deposit 
boxes  or  otherwise,  assets  belonging  to 
a deceased  owner  or  standing  in  the  name 
of  a deceased  owner  and  others  as  joint 
tenants  with  survivorship  rights,  or  con- 
tained in  safe  deposit  boxes  rented  to 
decedent  and  others  under,  a co-tenant 
agreement . 

11  We  have  in  our  file  a copy  of  an  opinion 
addressed  to  Hyland,  Stinson,  Mag  & Thomson, 
Attorneys,  First  National.  Bank  Bldg*, 

Kansas  City,  Missouri,  dated  October  27, 

1933,  and  signed  by  John  W,'"  Hoffman,  Jr*, 


Mr,  0,  L.  Gillilan 


AssTt.  Attorney  General,  relative  to 
this  matter,  but  that  opinion  does  not 
clearly  set  forth  the  duties  of  de- 
positories  in  connection  with  the  transfer 
of  joint  accounts  to  survivors,  particularly 
as  to  whether  or  not  the  bank,  building  and 
loan  association  or  other  depository  should 
first  obtain  consent  of  the  Director  of 
Revenue  and  Attorney  General.  Th©  larger 
city  banks  and  building  and  loan  associations 
now  require  consent  from  the  Director  of 
Revenue  and  Attorney  General  before  trans- 
ferring joint  accounts  to  survivor,  but  the 
small  town  banks  do  not.  Therefore,  we 
respectfully  request  a review  of  this 
matter  and  an  official  opinion  relative 
to  the  legal  application  of  the  provisions 
of  Section  145.210,  especially  as  to  whether 
or  not  a depository  of  any  character  may 
transfer  to  survivor  balance  in  joint 
accounts  without  first  obtaining  consent 
of  the  Director  of  Revenue  and  Attorney 
General?  also  as  to  whether  or  not  banks, 
safe  deposit  companies  or  an  individual 
may  deliver  to  survivor  contents  of  safe 
deposit  boxes,  or  assets  otherwise  held, 
without  first  obtaining  consent  of  the 
Director  of  Revenue  and  Attorney  General, 

“Also  we  will  appreciate  an  opinion  as  to 
\mether  or  not  the  provisions  of  subdivision 
2 of  Section  145.150  applies  only  to  assets 
listed  in  Probate  Court  inventory  or  can  such 
a Probate  Court  Order  cover  jointly  held 
assets  not  so  listed? 

“We  will  appreciate  your  opinion  at  an  early 
date , “ 

We  will  first  consider  the  question  whether  a bank, 
having  on  deposit,  an  account  in  form  payable  to  either  of 
two  named  persons  or  the  survivor  of  them,  can,  upon  the 
death  of  one,  pay  the  account  to  the  other  without  the  consent 
of  the  Director  of  Revenue  and  the  Attorney  General. 

Our  answer,  based  on  the  provisions  of  Section  145*210, 
RSMo  1949,  is  a qualified  “yes".  Subsection  2 of  said  statute 
reads  as  follows: 
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”2*  No  safe  deposit  company,  trust  company , 
corporation,  bank  or  other  institution,  per- 
son or  persons  having  In  possession  or  under 
control  securities,  deposits,  or 40 the r assets 
belonging  to  or  standing  in  the  name  of  a de- 
cedent who  is  a resident  or  nonresident,  or 
belonging  to  or  standing  in  the  joint  names 
of  such  a decedent  and  one  or  more  persons, 
including  the  shares  of  capital  stock  or 
other  interest  in  a safe  deposit  company, 
trust  company,  corporation,  bank  or  other 
Institution  making  a delivery  or  transfer 
herein  provided,  sh  all  deliver  or  transfer 
the  same  to  the  executor,  administrator,  or 
legal  representative  of  said  decedent  or  the 
survivor  or  survivors  when  in  the  joint  name 
of  a decedent  and  one  or  more  persons  or  upon 
their  order  or  request  unless  notice  of  the 
time  and  place  of  such  intended  delivery  or 
transfer  be  served  upon  the  director  of  revenue 
and  attorney  general  at  least  ten  days  prior 
to  said  delivery  or  transfer?  nor  shall  any 
safe  deposit  company,  trust  ecmpany,  corpora- 
tion, bank  or  other  institution,  person  or  per- 
sons, deliver  or  transfer  any  securities, 
deposits,  or  other  assets  belonging  to  or 
standing  in  the  name  of  decedent  or  belong- 
ing to  or  standing  in  the  joint  names  of  de- 
cedent and  o_ne  or  more  persons,  including 
the  diares  of  capital  stock  of  or  any  other 
interest  in  the  safe  deposit  company,  trust 
company,  corporation,  bank  or  other  institu- 
tion making  the  delivery  or  transfer  without 
retaining  a sufficient  portion  or  amount 
thereof  to  pay  any  tax  or  interest  which 
may  thereafter  be  assessed  on  account  of 
the  delivery  or  transfer  of  such  securities, 
deposits,  or  other  assets,  including  the 
shares  of  capital  stock  or  other  interest 
in  the  safe  deposit  company,  trust  company, 
corporation,  bank  or  other  Institution  making 
the  delivery  or  transfer  under  the  provisions 
of  this  chapter  unless  the  director  of  revenue 
and  the  attorney  general  consent  thereto  in 
writing. tt 


This  statute  requires,  before  paying  of  the  account  to  the 
survivor,  that  ten  day's  notice  of  such  intention  to  transfer  be 
given  to  the  Director  of  Revenue  and  the  Attorney  General.  Con- 
sent of  those  two  officials  to  such  delivery  or  transfer  is  not 
required. 


Mr;  C;  D»  Gillilan 


Upon  such  transfer,  however,  the  bank  is  required  to  retain 
from  the  account  a sufficient  amount  to  pay  ’’any  tax  or  Interest 
which  may  thereafter  be  assessed  on  account  of  the  delivery 
or  transfer  of  such  securities;  deposits  or  other  assets  # 
unless  the  Director  of  Revenue  and  the  Attorney  General,  in 
writing,  consent  to  such  transfer.  Such  consent  having  been 
obtained,  there  appears  to  be  no  requirement  that  the  bank 
retain  any  portion  ef  the  account. 

So  it  comes  to  this?  transfer  without  such  consent  and 
without  retaining  a sufficient  amount  to  pay  the  taxes  or 
interest  which  may  thereafter  be  assessed  (under  the  provl- 
slons  of  Chapter  lk$,  RSMo  1949)  renders  the  bank  personally 
liable  to  the  payment  of  such  taxes  and  interest  and  in  addi- 
tion, a penalty  of  §1,000,00.  By  retaining  a sufficient  amount 
to  pay  such  taxes  or  interest,  the  bank  may  make  the  transfer 
without  any  cbnsent*  In  any  case,  it  must  have  given  the 
Attorney  General  and  the  Director  of  Revenue  ten  day’s  notice 
of  its  intention  to  make  the  transfer  or  delivery. 

The  question  may  be  raised  whether  the  ordinary  checking 
or  savings  account  with  a bank  constitutes  a “deposit”  within 
the  meaning  of  this  statute.  While  in  common. parlance,  such 
an  account  is  “money  on  deposit,"  it  Is  not  strictly  so. 

Title  to  the  money  deposited  passes  to  the  bank;  the  depositor 
has  a claim  against  the  bank  for  that  amount  of  money.  The  * 
debtor-creditor  relationship  exists  between  bank  and  depositor. 

We  think,  however,  that  the  word  "deposit”  as  used  here 
includes  such  accounts,  If  it  did  not,  the  use  of  the  word 
would  add  nothing  whatever  to  the  meaning  of  the  statute;  it 
would  be  included  in  the  terms  "securities  « # # or  other 
assets";  conversely,  the  word  "deposits"  would  include 
"securities  and  other  assets"  in  the  possession  or  under  the 
control  of  the  safe  deposit  company,  trust  company,  corpora- 
tion, bank  or  other  institution,  person  or  persons. 

i 

If  such  account  could  not  be  said  to  be  in  the  "posses- 
sion" of  the  bank.  It  is  certainly  under  "control"  of  the 
bank,  since  it  requires  affirmative  action  on  the  part  of 
the  bank  to  pay  drafts  and  checks  drawn  against  such  account* 

for  the  meaning  of  the  statute,  too,  we  may  consider 
the  purpose  of  the  statute  as  gathered  from  the  statute  in 
its  entirety,  i.e*,  to  prevent  loss  of  inheritance  taxes  on 
property  which  passes  by  right  of  survivorship  and  not  by 
will  or  intestate  laws  and  is  not  included  on  the  probate 
court  inventory.  The  interpretation  x^e  have  adopted  serves 
that  purpose. 
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Your  request  extends  to  building  and  loan  associations, 
brokerage  firms,  and  other  depositories  having  accounts, 
securities  and  other  assets  belohgihg  to  or  standing  in  the 
name  of  a deceased  person  or  in  the  Joint  names  of  deceased 
and  another  or  others  - whether  they  are  within  the  terms  of 
Section  145,210,  supra.  The  statute  applies  to  any  "safe 
deposit  company,  trust  company,  corporation,  bank  or  other 
institution,  person  or  persons"  having  in  possession  or 
under  control  securities,  deposits  or  other  assets  belonging 
to  or  standing  in  the  joint  names  of  a decedent  and  one  or 
more  persons,  Safe  deposit  companies,  then,  come  specifically 
within  its  terms:  building  and  loan  associations  would  come 
within  the  term  "corporation"  or  "other  Institution";  and 
brokerage  firms  within  the  term  "corporation"  or,  if  unin- 
corporated, "person  or  persons" . The  statute,  therefore, 
applies  to  each  of  the  institutions  you  have  mentioned  in 
your  request  and  the  rule  stated  above  as  to  banks  is  applicable 
also  to  them* 

You  have  asked  specifically  whether  the  oontents  of  safety 
deposit  boxes  which  have  been  leased  to  the  decedent  and  another 
person  as  co-tenants,  come  within  Section  145*210,  supra.  The 
language  of  the  statute  as  to  the  assets  covered  is  this: 

" k * # securities,  deposits  and  other  assets  # -»  # belonging 
and  standing  In  the  joint  names  of  such  a decedent  and  one  or 
more  persons  * * 

The  contents  of  safety  deposit  boxes  so  rented  are  not 
necessarily  subject  to  this  provision  simply  because  of  the 
co-tenancy  agreement  under  which  the  boxes  are  leased.  Should 
the  box  contain  only  cancelled  checks,  love  letters  and  prop- 
erty or  assets  belonging  and  standing  only  in  the  name  of  the 
survivor,  then  the  bank  or  safe  deposit  company  could  not  re- 
fuse, on  the  grounds  of  the  provisions  of  this  statute,  to 
refuse  to  deliver  to  the  survivor  the  contents  thereof,  nor 
would  the  bank  or  safe  deposit  company  be  required  to  give  any 
notice  to  the  Attorney  General  or  Director  of  Revenue  or  retain 
any  part  of  the  contents  of  the  box.  On  the  other  hand, 
should  the  box  contains  bonds  or  other  property  standing  in 
the  name  of  decedent  or  in  the  names  of  the  decedent  and  another, 
such  contents  would  come  within  the  term  of  this  statute.  It 
is  the  title  to  the  contents  of  the  box  that  counts  and  not  the 
nature  of  the  agreement  under  which  the  box  is  leased.  Co- 
tenancy of  safe  deposit  box  does  not  establish  co-tenancy  of 
contents,  Ann, -Lease -Joint  Tenancy,  113  A.L.K.  575- 

It  remains  to  determine  whether  the  contents  of  a safety 
deposit  box  comes  within  the  terms  of  the  statute  at  all. 

Notice  that  it  applies  to  a safe  deposit  company,  etc,,  "having 


Mr.  G,  L,  Glllllan 


in  possession  or  under  control"  securities,  deposits  or  other 
assets  covered  by  the  statute.  Does  a safe  deposit  company 
have  in  possession  or  under  control  the  contents  of  a safe 
deposit  box  within  the  contemplation  of  this  statute? 

Notice  too,  the  statute  prohibits  the  "delivery  or  trans- 
fer" of  the  assets  except  under  the  conditions  set  forth,  in 
the  statute,  When  the  lessee  of  a safety  deposit  box  ab- 
stracts property  therefrom,  is  the  bank  or  safe  deposit 
company  "delivering"  or  "transferring"  the  property  to  him 
within  the  meaning  of  this  statute? 

We  think  the  contents  of  a safety  deposit  box#  such 
contents  belonging  to  or  standing  in  the  name  of  a deceased 
person  or  in  the  joint  names  of  a deceased  person  and  another 
or  others#  come  within  this  statute. 

We  arrive  at  that  conclusion  by  this  avenue:  the  rela- 
tionship between  lessor  and  lessee  of  a safety  deposit  box 
as  to  the  contents  of  the  box  is  that  of  bailee  and  bailor, 
Kramer  v,  Grand  National  Bank  of  St.  Louis,  (Mo,  Sup.)  8l 
S,  W,  (2d)  961,  In  that  case  the  court  said  at  l.c,  967s 

" # # * It  is  well  settled  by  authority 
that  where  a bank#  or  safe  deposit  company, 
leases  a safety  deposit  box  or  safe,  and 
the  lessee  takes  possession  of  the  box 
or  safe  and  places  therein  his  securities 
or  other  valuables,  the  relation  of  bailee 
and  bailor  is  created  between  the  parties 
to  the  transaction  as  to  the  property  so 
deposited,.  & & •»" 

] 

Bailment  implies  possession?  therefore,  the  lessor  of  a safety 
deposit  box  has  its  contents  in  possession. 

Allowing  the  lessee  to  remove  the  contents  of  the  box 
constitutes  a constructive  delivery  of  such  contents  from 
lessor  to  lessee  within  the  meaning  of  this  section,  The 
lessor  not  only  permits*  but  actually  participates  in  the 
change  of  possession  from  lessor  to  lessee.  See  11  Words 
and  Phrases,  Deliver;  Delivery,  page  6 £1}.,  et  seq. 

The  conclusion  that  the  contents  of  safety  deposit  box 
come  within  the  terms  of  the  statute  is  buttressed  by  the  view 
that  "safe  deposit  Companies,"  whose  primary  or  only  business 
will  be  the  renting  of  safe  deposit  boxes,  are  expressly  named 
in  the  statute. 
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You  have  asked  whether  subsection  2 of  Section  14$«  15>0 
applies  only  to  assets  listed  in  the  Probate  Court  inventory, 
or  if  the  order  provided  therein  cover  assets  held  jointly 
by  deceased  and  another  or  others,  and  not  listed  in  the 
inventory? 

Said  subsection  reads  thus: 

"2,  Such  court  or  the  judge  thereof  in- 
vacation  shall  immediately  upon  the  filing 
of  the  inventory  and  appraisement  of  the 
estate  of  a decedent,  examine  the  same, 
and  if  it  is  apparent,  in  the  opinion  of 
the  said  court  or  judge,  that  such  estate 
is  not  subject  to  the  tax  provided  for  in- 
this  law,  such  finding  and  opinion  shall 
be  entered  of  record  in  said  court,  and 
thereupon  the  provisions  of  section  145*210 
shall  become  inoperative  as  to  the  holders 
of  funds  or  other  property  thereof  - and 
there  shall  be  no  further  proceedings  re- 
lating to  such  tax,  unless  upon  the  appllca-. 
tlon  of  interested  parties  the  existence  of 
or  an  erroneous  appraisement 


This  makes  it  the  duty  of  the  court  to  examine  the  in- 
ventory filed,  and,  if  it  is  apparent  in  the  opinion  of  the 
court  that  the  estate  Is  not  subject  to  the  tax  provided  in 
Chapter  145>  RSMo  1949,  he  enters  his  finding  to  that  effect. 

Then  the  institutions  and  persons  covered  by  Section  145*210, 

BSMo  1949,  are  no  longer  obligated  to  give  any  notice,  obtain 
any  consent,  or  withhold  any  assets  under  that  statute,  be- 
fore transferring  or  delivering  assets  to  the  person  or  per- 
sons entitled  thereto.  The  finding  made  by  the  court  under 
this  section  is  based  solely  upon  his  examination  of  the 
inventory  filed  in  the  court.  Such  a finding,  according  to 
the  statute,  does  not,  however,  foreclose  the  showing  to 
the  court  of  the  existence  of  other  property  or  of  erroneous 
appraisement,  which  would  render  the  estate  subject  to  tax, 

CONCLUSION 

It  is  the  opinion  of  this  office  that: 

1)  A safe  deposit  company,  trust  company,  corporation, 
bank  or  other  institution,  person  or  persons  having  In  possession 


other  property 
be  shown,1' 


-7- 


Mr,  C,  L,  Oilman 


or  under  oontrol  securities,  deposits  or  other  assets  standing 
in  the  joint  names  of  a deceased  person  and  another,  must  give 
the  Attorney  General  and  Director  of  Revenue  ten  day’s  notice 
of  its  intention  to  deliver  or  transfer  such  property  to  the 
survivor j that  such  delivery  or  transfer  can  then  be  made 
without  consent  of  the  Director  of  Revenue  and  the  Attorney 
General,  provided  that  a sufficient  amount  is  retained  to  pay 
taxes  or  interest  thereafter  assessed.  Such  transfer  or  de- 
livery can  be  made  without  such  retention  only  with  the  con- 
sent of  the  Director  of  Revenue  and  Attorney  General. 

2)  This  applies  also  to  the  contents  of  safety  deposit 
boxes  which  contents  stand  in  the  joint  names  of  the  decedent 
and  another  although  it  is  the  ownership  of  the  assets  con- 
tained in  the  box  which  is  the  important  matter  and  not  the 
agreement  under  which  the  safety  deposit  box  is  leased, 

3)  The  finding  of  the  court  under  Section  145.150* 

RSMo  1949,  is  based  solely  upon  his  examination  of  the  in- 
ventory and  appraisement  filed,  A finding  that  the  ©state 
is  not  subject  to  tax  renders  Section  145.210,  RSMo  1949, 
inoperative. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  W.  Don  Kennedy, 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


hospitals: 

COUHTY  HOSPITALS: 
SOCIAL  SECURITY:. 


Employer’ s contribution  for  county  bos- 
^aHmpLyees  for  social  security  paid 
out  of  hospital  tax  money,  or  5%  of  gen 
eral  revenue  appropriated  for  hospital 
purposes  by  county  court. 


April  7,  3-9^4 


Honorable  R*  M.  Gifford 
Prosecuting  Attorney 
Sullivan  County 
Green  City,  Mis  s curl 

Dear  Sir! 


This  is  in  answer  to  your  letter  of  recent  date  request- 
ing  an  official  opinion  of  this  office,  and  reading  as  follows: 

MThe  County  Clerk  of  Sullivan  County,  Missouri, 
inquires  of  this  office  as  to  the  position  of 
the  Gounfey  Court  with  reference  to  a certain: 
bill  certified  by  the  Board  of  Trustees  of  the 
Sullivan  County  Memorial  Hospital*  A county 
hospital  operating  under  the.  statutes  of  this 
state  and  originally  constructed  in  coopera- 
tion with  certain  agencies  of  the  federal  gov- 
ernment* The  bill  in  question  Is  in  the  approx- 
imate amount  of  #500.00  and  represents  one  and 
one -half  per  cent  of  the  salaries  paid  to  the 
employees  of  the  institution  and  is  that  amount 
required  to  be  forwarded  to  the  appropriate 
federal  authority  for  social  security  purposes. 

The  County  Court  questions  their  authority  to 
pay  this  sum  from  their  general  revenue  for  the 
reason  that  no  amount  for  such  purpose  was  sot 
up  in  1953  in  the  county  budget  and  further  be- 
cause they  do  not  consider  themselves  to  be  em- 
ployers for  social  security  purposes  and  that 
the  source  from  which  such  contribution  should 
be  made  is  that  source  from  which  the  salaries 
themselves  arise.’1 


By  a subsequent  letter  you  further  informed  this  office 
that  all  the  revenue  of  Sullivan  County  for  the  year  1953  has 
already  been  expended# 

Since  you  refer  in  your  letter  to  a ’’board  of  trustees”  we 
assume  that  the  county  hospital  of  Sullivan  county,  a county  of 
the  third  class,  was  established  under  the  provisions  of  Sec- 
tion 205.160  to  Section  205.340  RSMo  1949. 
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Sullivan  County  employees  are  covered  by  the  provisions 
of  the  Federal  Social  Security  Act  under  provisions  of  a con- 
tract making  coverage  effective  January  1,  1951* 

Section  205*200,  L.  Mo.  1951*  P*  77&>  provides  for  the  im- 
position of  a tax  for  such  a county  hospital  and  for  the  estab- 
lishment of  a special  county  hospital  fund  therefrom* 

Section  205*230  RSMo  1949*  provides  as  follows t 

”In  counties  exercising  the  rights  conferred  by 
sections  205*160  to  205*340*  the  county  court 
may  appropriate  each  year,  in  addition  to  tax 
for  hospital  fund  herein  provided  for,  not  ex- 
ceeding five  per  cent  of  its  general  fund  for 
the  improvement  and  maintenance  of  any  public 
hospital  so  established. 

The  money  to  be  expended  for  hospital  purposes  is  limited 
then  to  the  funds  raised  by  the  special  hospital  tax  authorized 
by  Section  205*200,  supra,  and  by  the  5$  of  general  revenue, 

If  the  county  court  decides  to  appropriate  such  under  the  pro- 
visions of  Section  205*230,  supra. 

We  are  enclosing  an  official  opinion  of  this  office  rendered 
under  date  of  April  16,  1952,  to  George  Henry,  which  holds  that 
the  county's  contribution  for  county  health  center  employees 
should  be  paid  from  the  county  health  center  fund.  We  believe 
the  same  reasoning  to  be  applicable  in  the  present  instance, 
and  hold  that  the  county's  contribution  for  the  county  hospit- 
al employees'  social  security  payments  should  be  made  from  the 
special  hospital  fund  derived  from  tax  levied  under  Section 
205.200,  or  from  the  5$  of  general  revenue  authorized  to  be  ap- 
propriated for  the  county  hospital  fund  by  Section  205*230,  if 
the  county  oourt  makes  such  appropriation. 

You  have  not  stated  in  your  letters  whether  or  not  the  county 
court  has  acted  to  make  the  appropriation  authorized  by  Section 
205*230,  We  are,  therefore,  unable  at  this  time  to  determine 
just  what  money  is  or  is  not  available  for  county  hospital  pur- 
poses. 

We  are  enclosing  an  official  opinion  of  this  office  rendered 
under  date  of  July  10,  1946,  to  Davis  Banning,  relative  to  the 
question  of  what  class  of  the  county  budget  the  contribution 
authorized  by  Section  205.230  is  to  come  out  of,  if  the  county 
court  wishes  to  make  such  appropriation. 
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CONCLUSION 

It  is  the  opinion  of  this  office  that  the  county's  con- 
tribution for  social  security  payments  on  salaries  of  county 
hospital  employees  are  to  be  paid  out  of  the  funds  derived  from 
the  special  county  hospital  tax  authorised  by  Section  205*200, 
L*  Ho.  1951,  p*  776,  or  out  of  the  of  general  revenue  auth- 
orized to  be  appropriated  for  the  county  hospital  fund  by  the 
county  court  under  provisions  of  Section  205*230  BSMo  19l|9»  if 
the  county  court  decides  to  make  such  appropriation# 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  C.  B*  Burns,  Jr* 


Very  truly  yours. 


CBB/ld 


JOHN  M.  DALTON 

Attorney  General 


end* 


STATUTORY  CONSTRUCTION: 

RULE  29.01,  SUPREME  COURT  RULES 
OF  CRIMINAL  PROCEDURE: 

SECTION  485.180  LAWS  OF  1951: 


Fee  of  official  court  reporter  of 
circuit  court  for  transcripts  made 
by  him  from  notes  taken  of  court 
proceedings  had  under  provisions  of 
Rule  29e01,  Supreme  Court  Rules  of 
Criminal  Procedure,  cannot  be  taxed  as  costs  of  the  case.  Only  in 
those  circuit  court  cases  which  are  contested,  and  those  in  which 
the  testimony  is  to  be  preserved  shall  the  circuit  clerk  tax  the 
$5*00  fee  prescribed  by  Section  185.180  RSMo.  1949*  as  costs  of  the 
case.  When  collected,  the  clerk  shall  pay  said  fee  into  the  county 
or  city  treasury. 


January  21,  1954 


Honorable  Arthur  U,  Goodman,  Jr. 
Judge  of  the  Circuit  Court 
Twenty-Second  Judicial  Circuit 
Kennett,  Missouri 
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Dear  Sin 


Your  recent  request  for  a legal  opinion  of  this  department 
has  been  received  and  reads  in  part  as  follows: 

” (1)  When  the  Official  Court  Reporter  reports  . 
the  evidence  and  files  a transcript  thereof,  pursuant 
to  Rule  No.  29.01  of  the  Supreme  Court,  should  a fee 
for  the  Reporter* s transcript  and/or  services  be  taxed 
as  costs  in  the  case?  If  so,  is  this  amount,  when 
collected,  to  be  paid  to  the  Reporter  or  into  the 
county  treasury? 

" (2)  Should  the  fee  of  $5*00  mentioned  in 
Section  485.120  be  taxed  as  costs  in  all  cases  heard 
in  Circuit  Court?  We  are  thinking  particularly  of 
uncontested  suits  for  divorce,  on  accounts,  notes, 
etc.,  where  the  evidence  is  taken  down  by  the  Report- 
er.” 

The  general  rule  prevailing  in  most  jurisdictions  with  refer- 
ence to  whether  or  not  a court  reporter’s  or  stenographer's  fees 
for  preparing  a transcript  taken  in  any  court  procedure  is  that 
such  fees  are  not  to  be  included  in  the  costs  of  the  case  unless 
specifically  so  provided  by  statute.  Said  general  rule  has  been 
given  in  Volume  20,  G.J.S.,  p.  4^3#  and  reads  as  follows: 

” *}•■«•*■  in  general,  in  the  absence  of  statute  or  of 
some  special  agreement  between  the  parties  authorising 
it,  stenographer's  fees  are  not  taxable  as  cost©.  How- 
ever, stenographer's  fees  constitute  an  item  proper  to 


Honorable  Arthur  U.  Goodman,  Jr. 


include  in  the  taxable  costs  under  statutory  provisions 
in  force  in  various  jurisdictions,  and  -where  it  is  autho- 
rized by  consent  or  express  agreement  of  the  parties. 

When  authorized  by  statute  stehographer ’ s fees  can  only 
be  allowed  in  cases  which  the  statute  provides  for;  and 
under  some  statutes  the  right  is  limited  to  fees  of  of- 
ficial stenographers;  and,  under  other  statutes,  to  cases 
in  which  an  answer  is  filed,  tax  suits  excepted.  Also, 
under  various  statutes  fees  for  transcripts  may  be  taxed 
as  costs,  subject  in  various  jurisdictions  to  specified 
conditions  and  restrictions  on  the  right,  sueh  as  that 
they  must  be  ordered  by  the  court,  and,  it  has  been  held, 
by  the  sucessful  party,  or  used  In  subsequent  proceedings 
in  the  cause.  Ordinarily  in  the  absence  of  statute,  rule 
of  court,  custom  equivalent  to  rule  of  court,  order  of 
court  in  a specific  case,  or  special  agreement  between  the 
parties,  the  cost  of  a transcript  or  copy  of  the  evidence, 
or  of  a part  thereof^  obtained  for  the  convenience  of  the 
parties  or  their  counsel,  cannot  be  taxed  as  part  of  the 
costs,  even  though  ordered  and  used  by  the  court.” 

In  order  to  determine  whether  or  not  this  rule  applies  in 
Missouri,  requires  an  examination  of  various  sections  of  the 
statutes  regarding  the  duties  of  the  court  reporter,  the  fees 
allowed  to  him  by  law  for  services  rendered,  and  whether  or  not 
such  fees  are  to  be  included  in  the  costs  of  the  case,  and  if  so, 
under  what  clrcumstanoes  this  may  be  done. 

The  first  section  of  the  statute  to  which  we  call  your  at- 
tention is  Section  4$ii>«050,  RSMo.  1949»  setting  up  the  duties 
of  the  official  count  reporter  of  the  circuit  court  and  reads  as 
follows* 

”It  shall  be  the  duty  of  the  official  court  reporter 
so  appointed  to  attend  the  sessions  of  the  court,  under 
the  direction  of  the  judge  thereof;  to  take  full  steno- 
graphic notes  of  the  oral  evidence  offered  in  every  cause 
tried  in  said  court,  together  with  all  objections  to  the 
admissibility  of  testimony,  the  rulings  of  the  court 
thereon,  and  all  exceptions  taken  to  such  rulings;  to 
preserve  all  official  notes  taken  in  said,  court  for 
future  use  or  reference,  and  to  furnish  to  any  person 
or  persons  a transcript  of  all  or  any  part  of  said 
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evidence  or  oral  proceedings  upon  the  payment  to  him 
of  the  fee  herein  provided*” 

The  second  section  of  the  statute  to  which  we  direct  your 
attention  is  Section  l|.8£,  100,  Laws  of  1951,  P«  449,  which  pre- 
scribes the  amount  of  fees  the  court  reporter  shall  receive  for 
making  a transcript  from  his  notes  taken  in  every  cause  in  the 
circuit  court,  and  under  what  circumstances  such  fees  shall  be 
taxed  as  eourt  costs.  Said  section  reads  as  follows! 

”For  all  transcripts  of  testimony  given  or  proceedings 
had  in  any  Circuit  Court,  Court  of  Common  Pleas  or  Court 
of  Criminal  Correction,  the  court  reporter  shall  receive 
the  sum  of  forty-five  cents  per  twenty-five  line  page 
for  the  original  of  said  transcript,  and  the  sum  of 
fifteen  cents  per  twenty-five  line  page  for  each  carbon 
copy  thereof?  said  page  to  be  approximately  eight  and 
one-half  inches  by  eleven  inches  in  size,  with  left- 
hand  margin  of  approximately  one  and  one-half  inches 
and  right-hand  margin  of  approximately  one-half  inch? 
answer  to  follow  question  on  same  line  when  feasible; 
such  page  to  be  designated  as  a legal  page.  Any  judge 
may,  in  his  discretion,  order  a transcript  of  all  or 
any  part  of  the  evidence  or  oral  proceedings  for  his 
own  use,  and  the  eourt  reporter's  fees  for  making  the 
same  shall  be  taxed  in  the  same  manner  as  other  costs 
in  the  case;  Provided  that  in  criminal  oases  where  an 
appeal  is  taken  or  a writ  of  error  obtained  by  the  de- 
fendant, and  it  shall  appear  to  the  satisfaction  of  the 
court  that  the  defendant  is  unable  to  pay  the  costs  of 
such  transcript  for  the  purpose  of  perfecting  the  appeal, 
the  court  shall  order  the  same  to  be  furnished  and  the 
court  reporter's  fees  for  making  the  same  shall  be  taxed 
against  the  state  or  county  as  may  be  proper;  and  in  such 
case  the  court  reporter  shall  furnish  two  transcripts  in 
duplication  of  the  notes  of  the  evidence,  fox  on©  of  which 
he  shall  receive  the  sum  of  45  cents  per  legal  page  for 
the  original,  but  shall  receive  no  compensation  for  the 
other,” 

It  is  noted  that  only  in  two  instances  are  the  court  reporter's 
fees  for  making  a transcript  to  be  taxed  with  other  costs  in  the 
case  under  this  section,  namely!  1)  when  the  judge  orders  a tran- 
script of  all  or  any  part  of  the  evidence  or  oral  proceedings  to 
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be  made  for  his  own  use,  and  2)  when  an  appeal  Is  taken  or  a writ 
of  error  Is  obtained  by  the  defendant  in  a criminal  case  and  It 
appears  to  the  satisfaction  of  the  court  that  the  defendant  Is 
unable  to  pay  the  costs  of  the  transcript,  when  the  transcript 
is  for  the  purpose  of  perfecting  his  appeal,  the  court  shall  order 
a transcript  furnished  and  the  court  reporter’s  fees  for  making 
same  shall  be  taxed  against  the  state  or  county  as  may  be  proper. 

Reference  is  made  in  the  opinion  request  to  Rule  29*01  of 
the  Rules  of  Criminal  Procedure  adopted  by  the  Supreme  Court  of 
Missouri,  which  Rule  reads  as  follows t 

- .1 

“(a)  In  every  criminal  prosecution  In  any  court  of 
this  state,  the  accused  shall  have  the  right  to  appear 
and  defend  the  same  in  person  and  by  counsel.  If  any 
person  charged  with  the  commission  of  a felony  appears 
upon  arraignment  without  counsel,  it  shall  be  the  duty 
of  the  court  to  advise  him  of  his  right  to  counsel,  and 
of  the  willingness  of  the  court  to  appoint  counsel  to 
represent  him  if  he  is  unable  to  employ  counsel.  If 
the  defendant  so  requests,  and  if  It  appears  that  the 
defendant  is  unable  to  employ  oounsel.  It  shall  be  the 
duty  of  the  court  to  appoint  counsel  to  represent  him. 

If,  after  being  Informed  as  to  his  rights,  the  defendant 
indicates  his  desire  to  proceed  without  the  benefit  of 
counsel,  and  the  court  finds  that  he  has  intelligently 
waived  his  right  to  have  counsel,  the  court  shall  have 
no  duty  to  appoint  counsel  unless  it  appears  to  the 
court  that,  because  of  the  gravity  of  the  offense  charged 
and  other  circumstances  affecting  the  defendant,  the 
failure  to  appoint  counsel  may  result  in  Injustice  to 
the  defendant.  Counsel  so  appointed  shall  be  allowed  a 
reasonable  time  in  which  to  prepare  the  defense*  They 
shall  serve  without  compensation  unless  counsel  so  ap- 
pointed shall  be  associated  with  a Public  Defender  Bureau 
or  Committee  which  employs  or  retains  lawyers  whose 
services  are  available*  without  charge,  to  indigent 
persons  accused  of  the  commission  of  a crime,  or  unless 
provisions  are  made  by  public  authority  to  compensate 
counsel* 

tt(b)  In  every  case  where  the  defendant  in  a felony  case 
appears  upon  arraignment  without  counael*  the  reporter  of 
the  court  shall  record  accurately  all  proceedings  taken 
by  the  court  under  the  provision  of  this  Rule,  and.  In 
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the  event  counsel  is  not  appointed  by  the  court*  the 
court  reporter  shall  prepare  a transcript  of  such  pro** 
ceedings,  shall  certify  to  the  correctness  thereof*  and 
such  transcript  shall  be  filed  with  the  other  papers  in 
the  ease,  but  the  failure  of  the  court  reporter  to  comply 
with  the  provisions  hereof  shall  not  be  indicative  that 
the  court  has  failed  to  observe  the  requirements  of  this 
Rule," 

We  construe  this  Rule  to  mean  that  in  every  felony  case  in 
which  the  defendant  is  arraigned  and  is  not  represented  by  counsel* 
It  is  the  duty  of  the  court  reporter  to  keep  an  accurate  record  of 
M # ■#  # all  proceedings  taken  by  the  court  under  the  provisions  of 
this  Rule,  and,  in  the  event  counsel  is  not  appointed  by  the  court* 
the  court  reporter  shall  prepare  a transcript  of  sueh  proceedings* 
shall  certify  to  the  correctness  thereof*  and  such  transcript  shall 
be  filed  witn  the  other  papers  in  the  case  # * & ”, 

It  Is  apparent  that  any  or  all  proceedings  taken  by  the  court* 
which  are  to  be  shown  in  the  transcript  made  by  the  court  reporter* 
can  relate  only  to  those  authorized  under  the  Rule*  The  Rule  re- 
lates solely  to  sueh  matters  as  the  defendant  In  a criminal  case 
being  present  in  court*  his  right, to  counsel*  appointment  of  such 
counsel  by  the  court*  defendants  arraignment  without  counsel*  and 
the  duties  of  the  court  reporter  In  taking  notes  of  the  proceeding* 
preparing  and  certifying  to  the  correctness  of  the  transcript  made 
by  him  from  such  notes*  and  the  filing  of  same  with  the  other  papers 
of  the  case* 

Upon  a comparison  of  the  provisions  of  the  above  quoted  Rule 
with  those  of  Section  485*10°  supra**  It  is  readily  seen  that  the 
transcript  referred  to  in  the  Rule  is  not  the  same  or  one  of  the 
same  nature*  nor  is  it  made  or  filed  for  the  same  purpose  as  the 
transcript  authorized  under  the  provisions  of  Section  485*100  supra* 

As  already  noted*  the  transcript  prepared  under  authority  of 
said  Rule*  is  not  a^complete  transcript  of  all  the  testimony  or 
other  oral  proceedings  had  in  a criminal  case*  but  contains  only 
that  information  required  under  the  Rule*  Apparently*  it  is  for 
the  purpose  of  preserving  a record  of  the  proceedings  of  the  Court 
under  the  Rule*  and  must  be  made  and  filed  in  every  criminal  case 
(regardless  of  whether  or  not  an  appeal  is  taken  or  writ  of  error 
obtained  by  the  defendant)  In  which  the  defendant  is  arraigned 
when  not  represented  by  counsel* 
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Section  l4.85.lOO  supra.,  specifically  states  that  In  every 
criminal  case  when  an  appeal  is  taken  or  writ  of  error  obtained 
and  it  appears  that  the  defendant  is  unable  to  pay  for  the  tran- 
script, then  the  court  shall  order  the  transcript  made  by  the  court 
reporter,  for  the  purpose  of  allowing  the  defendant  to  perfect  his 
appeal,  and  that  the  fee  for  the  reporter's  services  shall  be  taxed 
as  other  costs  of  the  case,  which  shall  finally  be  paid  by  the  state 
or  county. 

Therefore,  in  view  of  the  foregoing,  our  answer  to  the  first 
inquiry  of  the  opinion  request  is  in  the  negative. 

Your  second  inquiry  is  whether  the  fee  mentioned  in  Section 
4.85*120,  Laws  of  1951#  P»  45>Q#  shall  be  taxed  as  costs  in  all  cases 
heard  in  circuit  court.  Said  section  reads  as  follows: 

"In  every  contested  case,  or  case  in  which  the  evi- 
dence Is  to  be  preserved,  except  for  the  collection 
of  delinquent  or  back  taxes,  in  any  circuit  court 
or  division  thereof,  when  an  official  court  reporter 
is  appointed,  the  clerk  of  said  court  shall  tax  up 
the  sum  of  five  dollars,  to  be  collected  as  other 
costs,  and  paid  by  said  clerk  into  the  county  or  city 
treasury,  toward  reimbursing  the  county  or  city  for 
the  compensation  allowed  such  court  reporter  as  here- 
in provided." 

Whether  the  answer  to  your  inquiry  shall  be  in  the  affirmative 
or  in  the  negative  will  depend  upon  the  construction  given  this 
section,  and  in  this  connection  we  wish  to  remind  you  that  the 
cardinal  rule  of  statutory  construction  In  Missouri  is  that  the 
statute  under  consideration  must  be  construed  in  such  a manner  as 
to  give  effect  to  the  legislative  Intent,  and.  If  possible,  such 
Intention  must  be  ascertained  from  the  language  used  in  the  statute. 
This  rule  Is  so  well  established  that  we  believe  it  Is  unnecessary 
to  cite  any  cases  upholding  such  rule,  for  to  do  so  would  unduly 
lengthen  this  opinion  without  any  benefits  resulting  therefrom. 

Keeping  said  cardinal  rule  of  statutory  construction  in  mind, 
we  shall  attempt  to  construe  Section  l\.Q£»120  supra,  in  accordance 
with  what  we  believe  to  be  the  legislative  Intent.  The  pertinent 
parts  of  said  section  are: 

"In  every  contested  case,  or  case  in  which  the  evidence 
is  to  be  preserved,  except  for  the  collection  of  delinquent 
or  back  taxes,  in  any  circuit  court  or  division  thereof  -»  a ■» 
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the  clerk  of  said  court  shall  tax  up  the  sum  of  five 
dollars,  to  b©  collected  as  other  costs  and  paid  by  said 
clerk  into  the  county  or  city  treasury  * # 

It  is  to  be  noted  that  the  word  "or”  is  used  between  the 
first  two  phrases  of  the  section,  and  we  believe  that  it  is  neces- 
sary to  our  discussion  herein  to  determine  whether  it  has  been  used 
dls junctively  or  conjunctively  so  that  the  proper  meaning  may  be 
given  to  the  parts  of  the  sentence  it  connects.  The  word  may  be 
used  either  disjunctively  or  conjunctively  but  it  is  ordinarily  used 
disjunctively.  Regarding  such  use  of  the  word,  the  following  state- 
ments are  found  in  Volume  67#  C.J*S«,  p.  53-3* 

”In  its  elementary  sense,  the  word  'or1  ordinarily,  and 
in  ordinary  use  and  in  Its  accurate  and  natural  meaning, 
is  a disjunctive  particle,  ordinarily  used  it  means  one 
or  the  other  of  two,  but  not  both,  as,  you  may  read  or 
write,  that  is,  jrou  may  do  one  of  two  things  at  your 
pleasure,  but  not  both;  generally  corresponding  to 
‘either,’  as  ‘either  this  or  that,’  or  'one  or  the  other,' 
being  frequently  used  with  'either'  as  a correlative. 

The  word  'or'  may  be  used  to  mark  off  and  separate  alter- 
native ideas,  and  it  may  indicate  one  or  the  other  of  two 
or  several  persons,  things,  or  situations,  and  not  a com- 
bination of  them,” 

Also  in  the  case  of  Nordberg  v,  Montgomery,  351  Mo.  100  l.c, 
186,  the  court  saids 

"The  word  'or'  is  ordinarily  used  as  a disjunctive  to 
mean  'either'  as  'either  this  or  that,'  Dodd  v.  Inde- 
pendence Stove  & Furnace  Co,,  33O  Mo,  662,  51  S,W,  (2d) 

114.” 

It  appears  that  the  legislative  intent  with  reference  to  the 
use  of  the  word  ”or”  in  Section  l4$5«120  supra.,  was  that  the  word 
should  be  used  In  the  disjunctive  rather  than  in  the  conjunctive, 
and  was  intended  to  separate  the  words  which  refer  to  separate  and 
distinct  classes  of  cases  filed  In  circuit  courts  rather  than  only 
the  one  such  class  of  cases.  In  other  words,  the  reference  is  tos 
1)  every  contested  case,  and  2)  every  case  in  which  the  evidence 
is  to  be  preserved. 

Not  every  case  filed  in  circuit  court  cases  is  contested,  and 
the  testimony  in  every  case  filed  in  the  circuit  court  is  not  re- 
quired to  be  preserved,  but  only  in  those  cases  which  are  contested 
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and.  those  in  which  the  testimony  must  be  preserved  Is  it  the  duty 
of  the  circuit  clerk  to  tax  the  five  dollar  fee  as  court  costs 
under  the  statute. 

Therefore,  in  answer  to  your  second  Inquiry,  it  is  our  thought, 
that  the  five  dollar  fee  mentioned  in  Section  i4.85.lOO  supra.,  is  not 
required  to  be  taxed  as  costs  in  every  case  filed  in  circuit  court, 
but  that  said  fee  shall  be  taxed  as  costs  only  in  those  cases  which 
are  contested,  and  those  in  which  the  testimony  is  required  to  be 
preserved* 

CONCLUSION 


It  is  the  opinion  of  this  department  that  the  fee  of  the  of- 
ficial court  reporter  of  the  circuit  court  for  preparing  a transcript 
from  his  notes  of  the  proceedings  had  by  said  court  under  the  pro- 
visions of  Rule  29.01,  Rules  of  Criminal  Procedure  as  adopted  by  the 
Supreme  Court  of  Missouri,  cannot  be  taxed  as  costs  of  the  case. 

It  Is  the  further  opinion  of  this  department  that  only  In  those 
cases  filed  in  the  clrciiit  court  which  are  contested,  and  those  cases 
in  which  the  testimony  is  to  be  preserved  shall  the  clerk  of  said 
court  tax  the  five  dollar  fee  prescribed  by  Section  ij.85.100.  Laws  of 
193'1,  p.  as  costs  of  the  case,  and  when  collected,  he  shall  pay 

same  into  the  county  or  eity  treasury  as  provided,  by  said  section. 

The  foregoing;  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Mr.  Paul  N.  Chitwood. 

Very  truly  yours. 


PNC : sm 


JOHN  M.  DALTON 
Attorney  General 


SAVINGS  AND  LOAN  Construction  of  Section  369.360  MoRS  Cum.NSupp. 
ASSOCIATION:  1953,  with  respect  to  making  loans  in  three. 

specific  instances.  \ 


March  16,  195^- 


Mr.  Morris  G.  Gordon,  Supervisor 
Savings  and  Loan  Supervision 
Department  of  Business  & Administration 
Jefferson  City,  Missouri 

Dear  Sirs 

This  will  acknowledge  receipt  of  your  request  for  an  opin- 
ion to  construe  Section  369.360  MoRS  Gum.  Supp.  1953,  respecting 
the  right  of  Savings  and  Loan  Association  to  make  loans  in  the 
following  Instances,  where  the  purchaser  has  a sufficient  equity 
to  safeguard  the  loan  and  otherwise  complies  with  the  law  and 
bylaws  of  the  association: 

”1.  Where  an  originally  built  brick  flat  with 
four  entrances  is  transformed  to  eight  efficiency 
apartments  without  changing  the  four  entrances* 

'*2.  Where  there  is  a motel  or  tourist  court  with 
ten  cabins  or  motels  in  the  yard,  the  owner  having 
residence  in  one, 

“3.  A farm  of  90  acres  with  a one  family  7 room 
residence. ” 

Section  369.360  MoRS  Gum,  Supp.  1953#  reads: 

wl.  An  association  shall  have  power  to  make, 
buy  and  sell  direct  reduction  periodical  in- 
stallment or  term  loans  of  any  amount  secured 
by  first  liens  on  real  estate,  subject  to  the 
following  limitations:  Each  such  loan  shall 
be  secured  by  home  property,  as  herein  defined, 
and  shall  not  exceed  twenty  thousand  dollars; 
provided,  that  an  association  may  have  invested 
an  aggregate  amount,  not  exceeding  fifteen  per 


cent  of  the  aggregate  balances  of  all  loans  he 14 
by  it*  In  loans  exceeding  twenty  thousand  dollars 
each  secured  by  first  liens  on  home  properties 
and  in  loans  secured  by  first  liens  on  other  real 
estate,  but  no  such  loan  shall  exceed  one  per  cent 
of  the  assets  of  the  association  of  twenty  thousand 
dollars,  whichever  is  the  greater, 

tt2,  * Horae  property*  shall  mean  real  ©state  upon 
which  there  is  located,  or  will  be  located  pursuant 
to  a home  loan,  a dwelling  or  dwellings  for  not 
more  than  four  families!  but  such  a property  shall 
not  lose  its  home  status  because  of  the  use  of  it 
in  part;.for  business  or  farm  purposes, 

"3,  No  association,  except  with  the  consent  of 
the  supervisor,  shall  sell  in  any  consecutive  twelve 
months  period,  except  by  making  a bulk  sale  of  all  or 
substantially  all  of  its  assets  as  provided  elsewhere 
in  this  chapter,  real  estate  loans  the  aggregate  of 
the  principal  balances  of  which,  as  of  the  respective 
dates  of  sales,  exceed  twenty-five  per  cent  of  the 
aggregate  balances  of  ail  real  estate  loans  as  of 
the  beginning  of  such  twelve  months  period,  or  shall 
make  sale  of  any  real  estate  loan  for  an  amount  less 
than  the  balance*  including  interest,  owing  thereon,” 

The  foregoing  statute  vests  authority  in  saving  and  loan  as- 
sociations to  make  a loan  secured  by  home  property  as  defined  in 
said  statute,  when  complying  with  other  provisions  of  said  statute 
as  to  the  amount  of  loan,  security,  etc. 

In  order  to  construe  said  statute,  we  must  first  determine 
what  constitutes  a dwelling  as  used  therein  in  order  to  determine 
if  the  buildings  described  in  each  hypothetical  question  are  dwel- 
lings. There  are  statutory  definitions  of  dwellings,  namely.  Sec- 
tion 5*60,01!?  and  065  RSMo  1949*  Ikwever,  such  definitions  apply 
to  buildings  wherein  offenses  are  committed  against  property  with 
respect  to  arson,  and  burglary  and  therefore,  such  definitions  are 
hardly  applicable  for  use  in  this  instance. 

It  was  held  in  Sanders  v.  Dickson,  89  SW  577,  582,  114  Mo. 
App,  229,  that  a dwelling  is  one  of  a multiple  meanings j however, 
in  its  broadest  sense,  the  word  denotes  a building  used  as  a human 
abode,  home,  though  a suite  of  rooms  occupied  by  one  man,  may  be  a 
dwelling.  Also  in  Pox  v*  Sumerson,  13  At*  2d,  1,  2,  338  Pa.  54£> 
the  court  held  that  an  apartment  house  is  nonetheless  a dwelling 


house  though  occupied  by  a number  of  families.  See  also  Barnett  v, 
Vaughn  Institution,  119  N,Y,S.  43,  %6t  134  App.  Dlv.  921,  State  v, 
Parity,  j+6  N.Ii.  61,  62,  In  Luedke  v.  Carlson,  41  NW  2d,  352,  l.o. 
334#  the  court  held  that  a dwelling  house  as  defined  in  a city 
zoning  ordinance  ”as  a dwelling  other  then  a hotel  providing  lodg- 
ing for  eight  or  more  persons”,  including  buildings  of  a motor 
court  which  had  four  rooms  each  with  accomodations  for  eight  per- 
sons in  each  building. 

In  view  of  the  foregoing  definitions,  we  believe  that  the 
flat,  tourist  camp  and  farm  referred  to  in  this  request,  all  can 
be  classified  as  a dwelling  house,  as  that  term  is  used  in  Section 
369.360  supra, 

A well  established  rule  of  statutory  construction  is  that  all 
provisions  of  the  statute  should  be  construed  together  and  effect 
given  to  all  If  possible.  Logan  v.  Matthews,  32  SW  2d  989,  330 
Mo,  1213, 

In  Anderson  et  al,  v.  Metropolitan  Building  Company,  163  SW2d 
1024,  l.o,  1030,  the  question  arose  as  to  covenants  in  a deed  re- 
stricting property  for  residential  purposes  only,  one  restriction 
being  ”that  said  lan$ .-..should  be  occupied  and  used  by  said  second 
party,  its  assigns,  including  all  tenants  for  residence  purposes 
only,  and  not  otherwise.”  The  property  In  question  was,  however, 
being  operated  not  only  as  a residence  but  by  a tenant  &b  a rooming 
and  boarding  house.  The  court,  in  holding  that  said  property  was 
being  operated  as  a business  purpose  and  therefore  violated  said 
restrictions  in  the  deed,  said:  (l.o.  1030) 

”■»  * w We  are  here  concerned  in  determining 
whether  the  use  made  of  the  property  by  the 
tenant,  with  the  knowledge,  acquiesence  and 
consent  of  the  owner,  is  for  ‘residence  pur- 
poses only,  and  not  otherwise, ‘ The  owner 
contends  that  the  uso  made  by  the  tenant  is 
not  a violation  of  the  restrictions  and  seeks 
to  enjoin  interference  by  plaintiffs.  The 
question  is  whether  the  use  made  of  the  pro- 
perty, the  primary  purpose  of  the  occupation, 
violates  the  restriction,  The  restrictive 
covenant  expressly  deals  with  the  occupation 
and  use  by  the  owner,  including  tenants.  De- 
fendant Harden  Is  not  occupying  and  using 
the  property  ‘for  residence  purposes  only, 
and  not  otherwise , ‘ regardless  of  the  use 
the  roomers  may  be  making  of  the  property* 

Her  use  of  the  property  is  a business  purpose, 
even  though,  as  an  Incident  to  the  carrying  on 
of  such  business,  she  may  reside  on  the  pre- 


-3 


raises.  See  Pierce  v.  Harper,  311  Mo.  301, 

306,  278  S,W,  where  It  was  held  that  a 

boarding  house  was  not  a private  dwelling- 
house  or  home  for  the  use  or  occupancy  of 
one  single  family  and  that  such  use  was  in 
derogation  of  the  restrictive  covenants  af- 
fecting the  premises  even  though  defendant 
and  her  family  used  the  premises  as  a place 
of  residence/* 

'*We  hold  that  the  parties  intended  to  provide 
for  a high  class  exclusive  residence  district 
and  to  prohibit  expressly  the  operation  of  a 
business  upon  the  premises  or  the  use  of  any 
part  of  said  premises  for  a business  purpose, 
and,  therefore,  that  the  operation  of  a board- 
ing and  rooming  house,  as  conducted  by  defend- 
ant Harden  was  a clear  violation  of  the  re- 
striction, # * ** 

By  the  same  token,  we  believe  renting  the  efficiency  apart- 
ments in  the  flat  building  is  using  said  building  in  part  for 
business  purposes.  Therefore,  this  would  amount  to  no  bar  In  ob- 
taining a loan  under  said  statute. 

There  can  be  no  question  that  the  farm  property  is  eligible 
for  a loan  under  the  last  mentioned  exception  in  said  statute  pro- 
viding, of  course,  other  conditions  in  said  statute  are  fully  com- 
plied with  in  every  respect.  Furthermore , the  motel  or  tourist 
court  likewise  can  qualify  for  such  loan  when  all  other  conditions 
of  such  statute  are  met. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  all  three 
of  the  properties  referred  to  in  this  request  meet  the  requirements 
of  home  property  as  defined  in  Section  369.360  MoRS  Gum.  Supp.  19^3 
and  if  all  other  requirements  of  said  statute  are  complied  with. 
Savings  and  Loan  Association  may  loan  money  on  said  properties. 

The  foregoing  opinion,  which  I hereby  approve  was  prepared  by 
my  Assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 

Very  truly  yours. 


ARHism 


JOHN  M.  DALTON 
Attorney  General 


SAVINGS  AND  LOAN  SUPERVISION:  Savings  and  loan  associations 

cannot  invest  their  funds  in 
such  first  mortgage  building 
bonds  to  be  used  in  constructing 
a building  in  Jefferson  City, 
Missouri. 


October  29,  1954 


Morris  G.  Gordon,  Supervisor 
and  Doan  Supervision 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 


Dear  Sir: 


Shis  will  acknowledge  receipt  of  your  request  for 
an  opinion  which  reads  in  parti 

” * # 1 The  Chamber  of  Commerce  of 

Jefferson  City  is  contemplating  the 
erection  of  a building  for  the  use  of 
a new  industry  coming  to  the  city,  to 
be  financed  by  an  issue  of  #200,000 
in  first  mortgage  building  bonds  to  be 
sold  to  the  business  interests  of  the 
city# 

H 'These  bonds  would  bear  interest  at 
the  rate  of  4$  annually  to  be  paid  out 
of  rental  received  from  the  new  industry 
which  will  lease  the  building  for  a period 
of  ten  years, 

,?»fhe  Savings  and  Loan  Associations  of  the 
city  are  interested  in  the  success  of  this 
venture,-  The  Influx  of  new  families  coming 
to  the  city  because  of  the  new  industry 
would  create  a demand  for  additional  housing 
and  for  the  financing  of  such  housing, 

" * We  should  like  to  have  an  opinion  from 
you  as  to  whether  each  association  could 
purchase  a part  of  this  bond  issue  and 
still  come  within  the  provisions  of 
Section  369-360<~l  of  the  Missouri  Savings 
and  Loan  Statutes, ' * 


Mr*  Morris  G*  Gordon 


Savings  and  loan  associations  are  creatures  of  statute 
and  receive  authority  to  organize  and  operate  thereunder  by 
virtue  of  such  statutes  passed  by  the  General  Assembly  and 
therefore,  they  have  only  such  authority  to  make  investments 
or  loans  as  specifically  provided  by  such  statutes. 

Sections  369*340  and  369.360*  Missouri  Revised  Statutes 
Cumulative  Supplement,  1953#  are  the  particular  statutes  pre- 
scribing how  such  savings  and  loan  association:  may  invest  its 
funds  and  make  real  estate  loans  and  read; 

369*340#  Hl*  Any  association  shall  have 
power  to  invest  its  funds,  without  limit* 
in  obligations  of,  or  guaranteed  as  to 
principal  and  interest  by,  the  United  States 
of  America  or  this  state j obligations  of 
federal  home  loan  banks  and  of  the  federal 
savings  and  loan  insurance  corporation; 
accounts  of  any  association  doing  business 
in  Missouri,  or  whloh  holds  a valid  certifi- 
cate of  insurance  from  the  federal  savings 
and  loan  insurance  corporation. 

M2,  Any  association  shall  have  power,  sub- 
ject to  limitations  hereinafter  stated,  to 
invest  its  funds  in  bonds,  notes  or  other 
evidences  of  indebtedness  authorized  by  law 
and  assumed,  guaranteed  or  insured  as  to 
principal  and  interest  by  a state,  city, 
county,  drainage  district,  levee  district, 
road  district,  school  district,  tax  district, 
town,  township,  village  or  other  civil  ad- 
ministration, agency,  authority,  instrumentality 
or  subdivision  of  a city,  county  or  state;  pro- 
vided, however,  that  the  amount  of  funds  in- 
vested at  any  time  In  such  bonds,  notes  or 
other  evidences  of  indebtedness  shall  not  ex- 
ceed in  the  aggregate  ten  per  cent  of  capital 
and  that  each  such  bond,  note  or  other  evidence 
of  indebtedness  shall,  when  purchased,  meet 
any  requirements  as  to  quality  which  the 
supervisor  may  and  is  hereby  empowered  to 
prescribe  biennially  with  the  written  approval 
of  an  advisory  committee  consisting  of  the 
governor,  lieutenant  governor  and  attorney 
general.” 

369*360,  ”1,  An  association  shall  have 

power  to  make,  buy  and  sell  direct  reduc- 
tion periodical  installment  or  term  loans 
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Mr,  Morris  G.  Gordon 


of  any  amount  secured  by  first  liens  on 
real  estate,  subject  to  the  following  limi- 
tations: Sach  such  loan  shall  be  secured 
by  home  property,  as  herein  defined,  and 
shall  not  exceed  twenty  thousand  dollars} 
provided,  that  an  association  may  have  in- 
vested an  aggregate  amount,  not  exceeding 
fifteen  per  cent  of  the  aggregate  balances 
of  all  loans  held  by  it , in  loans  exceeding 
twenty  thousand  dollars  each  secured  by 
first  liens  on  home  properties  and  in  loans 
secured  by  first  liens  on  other  real  estate, 
but  no  such  loan  shall  exceed  one  per  cent 
of  the  assets  of  the  association  or  twenty 
thousand  dollars,  whichever  is  the  greater.*' 

Certainly  this  type  of  investment  cannot  come  within  the 
purview  of  Section  369.34G»  supra,  unless  possibly  under  that 
which  provides  that  such  associations  may  invest  its  funds  In 
accounts  of  any  association  doing  business  in  Missouri,  or 
which  holds  a valid  certificate  of  insurance  from  the  Federal 
Savings  and  Loan  Insurance  Corporation.  The  word  "association" 
has  been  defined  under  the  act  in  Section  369*015,  Subsection  1, 
KSMo  1949#  and  reads* 

"When  used  in  this  chapter,  the  following 
words  shall  have  the  following  meaning: 

"(l)  ‘Association*  shall  mean  a savings 
and  loan  association  or  savings  associa- 
tion subject  to  the  provisions  of  this 
chapter,  including  such  an  association 
now  using  the  name  ‘building  and  loan 
association*}  * 

In  view  of  the  foregoing  definition  of  tbs  word  "associa- 
tion" as  used  in  said  chapter,  we  must  conclude  that  such  loans 
cannot  be  authorized  thereunder:^ 

We  shall  next  consider  the  only  other  possible  statute 
that  might  vest  such  authority  to  make  this  type  of  investment 
or  loan,  namely,  Section  369 .'360,  supra.  This  statute  provides 
that  such  association  shall  have  power  to  make,  buy  and  sell 
direct  periodical  Installments  or  term  loans  of  any  amount, 
under  certain  Specific  conditions.  We  believe  that  the  provi- 
sions of  Section  369*360,  supra,  are  not  applicable  in  this 
particular  instance,  that  the  proposal  is  not  to  make  a loan 
as  contemplated  under  Section  369*360,  supra,  but  to  invest 
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money  In  first  mortgage  building  bonds  and  that  is  controlled 
by  and  under  provisions  of  Section  369*34°*  supra. 

It  has  already  hereinabove  been  decided  that  said  associa- 
tions cannot  purchase  said  first  mortgage  building  bonds  by 
virtue  of  Section  369,340*  supra, 

COMLUSIOH 


Therefore,  it  is  the  opinion  of  this  department  that 
said  savings  and  loan  associations  cannot  invest  their  funds 
in  such  first  mortgage  building  bonds, 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Aubrey  R,  Hammett,  Jr, 

Yours  very  truly, 


JOHN  M,  DALTON 
Attorney  General 
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ELECTIONS: 
COUNTY  COURTS: 


County  court  of  Greene  County  has  exclusive 
jurisdiction  to  establish  boundaries  of. election 
precincts  for  general,  primary  and  special 
elections . 


January  11,  1954- 


FILED 


Honorable  Douglas  W,  Greene 
Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  in  part  as  follows: 

’’Since  the  City  of  Sprlnglfield  has  adopted 
a charter  and  established  the  City  Manager 
form  of  government,  the  City  Council  has 
divided  the  various  voting  wards  into  pre- 
cincts with  certain  of  the  wards  having  as 
many  as  seven  precincts. 

’’The  question  has  arisen  as  to  whether  the 
County  Court  or  the  City  Council  has  the 
power  to  designate  the  polling  places  for 
the  various  wards,  and  I have  been  unable 
to  find  any  statutory  or  case  law  which 
clarifies  this  problem. 

* # «■ 


”Our  problem  is  to  determine  who  has  the 
final  say-so  as  to  the  location  of  polling 
places  in  general,  special  or  primary  elec- 
tions. 

”We  would  appreciate  any  information  that 
you  could  furnish  us  concerning  this  problem. 


Honorable  Douglas  W.  Greene 


as  arrangements  have  to  be  made  many  months 
in  advance  for  the  coming  primary  elections." 

For  some  years  after  the  formation  of  the  State  of  Mis- 
souri all  elections  were  conducted  on  the  basis  of  the  several 
municipal  townships  being  the  voting  precincts.  However,  as 
the  population  of  the  state  became  greater  it  was  necessary  to 
provide  for  smaller  voting  units.  Consequently,  in  1845  an 
Act  was  passed  dealing  in  a special  way  with  the  establishment 
of  voting  precincts.  This  Act  has  remained  unchanged  until 
this  time,  and  now  appears  as  Section  111,220,  RSMo  1949.  It 
reads  as  follows: 

"Establishment  and  alteration  of  election 
districts  or  precjlnctfif The  county  courts 
of  the  several  counties  in  this  state  shall 
have  power  to  divide  any  township  in  their 
respective  counties  into  two  or  more  elec- 
tion districts,  or  to  'establish  two  or  more 
election  precincts  in  any  township,  and  to 
alter  such  election  districts  and  precincts, 
from  time  to  time,  as  the  convenience  of  the 
inhabitants  may  require." 

For  its  historical  interest  Section  111.240,  RSMo  1949,  is  quoted. 
This  statute  also  formed  a part  of  the  Act  of  1845  and  has  also 
remained  unchanged  until  this  time.  It  reads: 

"Elections  conducted  in  districts  or  pre- 
cincts as  in  townships . --The  place  of  hold- 
ing the  election  shall  be  desighateHT  and 
the  judges  and  clerks  of  election  appointed 
in  such  districts  or  for  such  election  pre- 
cinots,  and  the  elections  therein  shall  be 
conducted,  in  all  respects,  in  the  same  manner 
as  is  herein  provided  by  law  for  the  townships." 
(Emphasis  ours). 

While  not  material  to  your  particular  inquiry,  it  is  of  some 
interest  to  note  that  after  the  General  Assembly  of  Missouri 
had  provided  for  the  organization  of  counties  on  a township 
basis  for  the  discharge  of  governmental  affairs,  similar  pro- 
vision was  made  with  respect  to  the  division  of  municipal  town- 
ships into  election  precincts  by  the  county  courts  of  counties 
operating  under  the  township  form  of  government.  This  statute 


Honorable  Douglas  W.  Green© 


first  appeared  in  1873  and  now  is  found  as  Section  65.070,  RSMo 
1949.  With  the  further  passage  of  time  and  the  development  of 
large  urban  areas  of  population  many  of  the  functions  which 
had  previously  been  discharged  by  county  courts  with  respect  to 
the  conduct  of  elections  have  been  transferred  to  boards  of 
election  commissioners.  In  some  of  these  areas  the  power  to 
establish  voting  precincts  has  also  been  transferred  to  such 
boards,  particularly  in  class  one  counties  where  we  find  Sec- 
tion 113,090,  RSMo  1949*  dealing  with  this  subject,  and  Sec- 
tion 113*590,  RSMo  1949,  dealing  with  the  same  subject  matter. 
However,  it  must  be  remembered  that  these  are  but  minor  excep- 
tions to  the  general  rule  conferring  such  power  upon  the  county 
courts  In  the  respective  counties,  and  have  been  designed  to 
take  care  of  the  peculiar  conditions  arising  in  the  urban  centers 
to  which  they  relate. 

We  have  carefully  examined  the  various  statutes  relating 
to  the  conduct  of  elections  in  cities  of  fifty  to  one  hundred 
thousand  inhabitants,  in  which  category  the  City  of  Springfield 
falls,  and  while  we  find  that  adequate  provision  has  been  made 
for  the  establishment  of  voting  precincts  for  the  conduct  of 
municipal  elections;  we  fail  to  find  that  any  deviation  from 
the  general  rule  with  respect  to  general,  primary  and  special 
elections  has  been  effectuated.  We  note  that  Sections  75*060, 
116,14.0  and  122,470,  RSMo  194-9*  all  deal  with  the  conduct  of 
municipal  elections.  With  respect  to  these  elections  the  council 
for  the  City  of  Sprlngifield  has  undoubted  authority  to  establish 
and  alter  as  may  be  required  such  election  precincts  as  may  be 
proper  and  necessary  to  permit  the  free  expression  of  the  elector- 
ate upon  questions  of  public  policy  submitted  to  them.  However, 
at  no  place  does  it  appear  that  the  power  to  establish  or  alter 
such  election  precincts  for  general,  primary  and  special  elections 
has  been  divested  from  the  county  court, 

CONCLUSION 


In  the  premises  we  are  of  the  opinion  that  the  county  court 
for  Greene  County  has  the  power  to  establish  and  alter  as  may  be 
necessary  or  convenient  to  insure  a full  and  free  expression  of 
the  electorate  of  that  county,  such  election  precincts  as  may  be 
desired  for  all  general,  primary  and  special  elections  within 
and  without  the  corporate  limits  of  the  City  of  Springfield;  and 
to  designate  the  polling  places  in  such  precincts. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr,  Will  P,  Berry,  Jr. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 

WPB : vlw 


STATE  PARK  BOARD: 


4- 


The  State  Auditor  is  the  only  one  authorized 
to  prescribe  the  system  of  bookkeeping  and 
accountancy  for  State  Park  Board.  The  State 
Park  Board  has  no  authority  to  contract  with 
a firm  of  accountants  to  make  an  audit  of 
the  state  parks. 


January  11,  19  54- 


State  Park  Board 
1206  Jefferson  Building 
P.  0.  Box  176 
Jefferson  City,  Missouri 

Att:  Mr*  Abner  Gw inn,  Director 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion. 

After  quoting  from  the  minutes  of  the  meeting  of  the 
newly  appointed  State  Park  Board  under  date  of  December 
1953,  to  the  effect  that  on©  member  of  said  Board  was  author* 
Ized  to  confer  with  an  accounting  firm  for  recommendations 
for  establishing  a bookkeeping  system  of  all  State  Park  Board 
business  and  further  directing  the  director  to  follow  such 
recommendations  and  suggestions  of  both  said  accounting  firm 
end  the  State  Auditor,  you  request  an  opinion  as  to  the  author* 
ity  of  the  State  Park  Board  to  make  a separate  audit  of  the 
State  Parks. 

Section  13,  Article  IV,  Constitution  of  Missouri,  provides 
that  the  State  Auditor  shall  establish  appropriate  systems  of 
accounting  for  all  public  officials  of  the  state  and  post-audit 
the  accounts  of  all  state  agencies,  and  reads: 

”The  state  auditor  shall  have  the  same  qualifications 
as  the  governor.  He  shall  establish  appropriate  systems 
of  accounting  for  all  public  officials  of  the  state, 
post-audit  the  accounts  of  all  state  agencies  and  audit 
the  treasury  at  least  once  annually.  He  shall  make  all 
other  audits  and  investigations  required  by  law,  and 


State  Park  Board 


shall  make  an  annual  report  to  the  governor  and  general 
assembly*  He  shall  establish  appropriate  systems  of 
accounting  for  the  political  subdivisions  of  the  state, 
supervise  their  budgeting  systems,  and  audit  their  ac- 
counts as  provided  by  law.  No  duty  shall  be  imposed  on 
him  by  law  which  is  not  related  to  the  supervising  and 
auditing  of  the  receipt  and  expenditure  of  public  funds.” 

It  is  well  established  that  a State  Constitution  Is  not  a 
grant  but  a limitation  of  legislative  power,  so  that  the  legis- 
lature may  enact  any  law  not  expressly  or  inferentially  prohibited 
by  the  Constitution  of  the  State  or  Nation.  Hickey  v*  Board  of 
Education  of  St.  Louis,  256  SW  (2d)  775* 

The  General  Assembly  passed  Section  29*180  V.A.M.S.,  requir- 
ing the  State  Auditor  in  cooperation  with  the  Budget  Director  to 
establish  systems  of  accounting  for  all  offices  and  agencies  of 
the  State  to  conform  with  certain  recognized  principles  of  govern- 
mental accounting  which  shall  also  be  uniform  in  application  to 
offices  of  same  grade  and  kind  and  to  accounts  of  same  kind,  and 
further  requires  each  department  to  keep  such  accounts  in  accord- 
ance with  such  systems  prescribed  by  the  State  Auditor, 

It  is  quite  apparent  from  a reading  of  the  foregoing  consti- 
tutional and  statutory  provision  that  it  was  the  intent  of  the 
framers  of  the  Constitution  and  General  Assembly  that  only  the 
system  of  accountancy  as  prescribed  by  the  State  Auditor  should 
be  used  by  any  public  official  of  the  State  which  will  include 
the  State  Park  Board. 

The  primary  rule  in  construing  statutes  Is  to  ascertain  and 
give  effect  to  legislative  intent.  Laolede  Gas  Go.  v.  City  of 
St.  Louis,  253  SW  (2d)  832. 

In  view  of  Section  29,180  supra.,  providing  that  each  depart- 
ment shall  keep  its  respective  accounts  In  accordance  with  the 
system  of  accounting  prescribed  by  the  State  Auditor,  also  that 
the  State  Comptroller  is  required  under  the  law  to  what  might  be 
termed  pre-audit  all  accounts  by  certifying  siich  accounts  for 
payment,  and  certifying  that  such  accounts  are  lawful  obligations 
of  the  State  and  that  there  is  sufficient  appropriation  for  pay- 
ment of  same  under  and  by  virtue  of  Article  IV,  Section  28, 
Constitution  of  Missouri,  Sections  33*030  and  Olj.0  V.A*M*S*,  that 
it  was  never  the  legislative  intent  that  the  State  Park  Board 
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should  or  could  contract  with  a firm  of  accountants  to  audit 
the  State  Park  Board. 

You  make  two  more  inquiries  in  the  last  two  paragraphs  of 
your  request*  However,  they  are  entirely  too  general  and  do 
not  contain  sufficient  facts  for  us  to  render  opinions  thereon. 
If  you  have  some  particular  question  and  will  fully  state  the 
facts  in  each  instance,  we  will  gladly  render  an  opinion?  how- 
ever we  cannot  assume  too  many  facts  in  rendering  official  opin- 
ions. 


CONCLUSION 


Therefore,  It  Is  the  opinion  of  this  department  that  only 
the  State  Auditor  is  vested  with  authority  to  prescribe  the 
proper  system  of  accountancy  for  departments  of  State  including 
the  State  Park  Board.  Furthermore,  said  State  Park  Board  has 
no  authority  to  contract  with  a firm  of  accountants  to  audit 
State  Park  Board. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 

Yours  very  truly. 


ARH: sm 


JOHN  M,  DALTON 
Attorney  General 


APPOINTMENT  OP  ATTORNEY: 
preliminary  hearing: 


There  is  no  obligation  upon  the  part 
of  a magistrate  to  appoint  an  attorney 
on  behalf  of  an  indigent  defendant  for 
a preliminary  hearing  on  a felony 


Honorable  Douglas  W*  Greene 
Prosecuting  Attorney 
Greene  County 
Springfield , Missouri 


Your  recent  request  for  an  official  opinion  reads  as  fol- 
lows! 

"The  attorneys  of  this  county  have  become  very 
vexed  at  the  interpretation  of  the  Rules  of 
Criminal  Procedure  as  Interpreted  by  the  Judges 
of  our  Magistrate  Courts  tier©,  relative  td  the 
appointment  of  attorneys  for  indigent  criminal 
defendants, 

"Our  Magistrates  take  the  position  that  attor- 
neys are  to  be  appointed  by  the  Magistrate  Judge  at 
the  time  that  the  defendant’s  bond  is  set  and  prior 
to  the  preliminary  hearing*  The  lawyers  Contend 
that  this  places  a double  burden  on  them  In  hav- 
ing to  go  through  a preliminary  as  well  as  a cir- 
cuit court  trial,  and  that  it  also  makes  it  neces- 
sary for  them  to  be  called  on  to  act  as  counsel 
much  more  frequently  than  would  normally  be  the 
practice,  | 

"Supreme  Court  Rule  39*01  states*  in  part,  that  if 
any  person  charged  with  the  commission  of  a felony 
appears  upon  arraignment  without  counsel,  it  shall 
be  the  duty  of  the  court  to  advise  him  of  his 
right  to  counsel  and  to  appoint  counsel  for  him, 
if  he  is  unable  to  employ  counsel.  Rule  35*0l| 
states  that  arraignment  shall  be  conducted  in 

open  court  and  shall  consist  of  reading  the  in- 
dictment ©r  information  to  the  defendant  or  stat- 
ing to  him  the  substance  of  the  charge,  and  call- 
ing on  him  to  plead  thereto.  As  a Magistrate  can- 
not, tinder  any  circumstances,  accept  a plea  to  a 
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felony  charge#  it  would  seem  to  me  that  Rule 
29*01  means  that  it  shall  be  the  duty  of  the 
Circuit  Court#  after  the  defendant  is  bound 
over,  to  appoint  counsel  for  indigent  defend* 
ants  • 

”1  believe  that  my  interpretation  of  these 
rules  is  correct,  since  sub-section  (b)  of 
Rule  29*01  indicates  that  where  the  defend- 
ant in  a felony  ease  appears  at  arraignment 
without  counsel#  a court  reporter  should  re- 
cord all  proceedings#  and  there  are  pe  court 
reporters  In  Magistrate  Court.” 

Supreme  Court  Rule  29*01  sets  forth  the  time  when.  In  a 
criminal  proceeding#  and  the  circumstances  under  which,  the 
court  will  appoint  an  attorney  to  represent  a person  aepused 
of  crime.  That  rule  reads: 


” (a)  In  every  criminal  prosecution  in  any 
court  of  this  State,  the  accused  shall  have 
the  right  to  appear  and  defend  the  same  in 
person  and  by  counsel*  If  any  person  charged 
with  the  commission  of  a felony  appears  upon 
arraignment  without  counsel#  it  shall  be  the 
duty  of  the  court  to  advise  him  of  his  right 
to  counsel#  and  of  the  willingness  of  the  court 
to  appoint  counsel  to  represent  him  if  he  is 
unable  to  employ  counsel#  If  the  defendant  so 
requests#  and  if  it  appears  that  the  defendant 
Is  unable  to  employ  counsel,  it  shall  be  the 
duty  of  the  court  to  appoint  cotinsel  to  repre- 
sent him*  If#  after  being  informed  as  to  his 
rights,  the  defendant  indicates  his  desire  to 
prooeed  without  the  benefit  of  counsel,  and  the 
court  finds  that  he  has  intelligently  waived  his 
right  to  have  counsel#  the  court  shall  have  no 
duty  to  appoint  counsel  unless  it  appears  to  the 
court  that,  because  of  the  gravity  of  the  of- 
fense charged  and  other  circumstances  affect- 
ing the  defendant,  the  failure  to  appoint  coun- 
sel may  result  in  injustice  to  the  defendant* 
Counsel  so  appointed  shall  be  allowed  a reason- 
able time  in  which  to  prepare  the  defense.  They 
shall  serve  without  compensation  unless  counsel 
so  appointed  shall  be  associated  with  a Public 
Defender  Bureau  or  Committee  which  employs  or 
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retains  lawyers  whose  services  are  available, 
without  charge,  to  indigent  persons  accused  of  the 
commission  of  a crime,  or  unless  provisions  are 
made  by  public  authority  to  compensate  counsel. 

" (b)  In  every  case  where  the  defendant  in  a fel- 
ony case  appears  upon  arraignment  without  counsel, 
the  reporter  of  the  court  shall  record  accurately 
all  proceedings  taken  by  the  court  under  the  pro- 
, visions  of  this  Hule,  and,  in  the  event  counsel 
is  not  appointed  by  the  court,  the  court  reporter 
shall  prepare  a transcript  of  such  proceedings, 
shall  certify  to  the  correctness  thereof,  and  such 
transcript  shall  be  filed  with  the  other  papers  in 
the  case,  but  the  failure  of  the  court  reporter  to 
comply  with  the  provisions  hereof  shall  not  be  in- 
dicative that  the  court  has  failed  to  observe  the 
requirements  of  this  Rule.” 

It  will  be  noted  that  the  court  is  not  required  to  appoint 
an  attorney,  until  the  defendant  is  ’’arraigned”.  ’’Arraignment” 
is  thus  defined  in  Supreme  Court  Rule  25*0 4,  which  reads* 

"Arraignment  shall  be  conducted  in  open  court 
and  shall  consist  of  reading  the  indictment  or 
information  to  the  defendant  or  stating  to  him 
the  substance  of  the  charge  and  calling  on  him 
to  plead  thereto,  A defendant  may  plead  not 
guilty  or  guilty!  The  court  may  refuse  to  ac- 
cept a plea  of  guilty,  and  shall  not  accept  the 
plea  without  first  determining  that  the  plea  Is 
made  voluntarily  with  understanding  of  the  na- 
ture of  the  charge*  If  a defendant  refuses  to 
plead  or  pleads  equivocally,  or  If  the  court  re- 
fuses to  accept  a plea  of  guilty,  of  if  a defenlh 
ant  corporation  fails  to  appear,  the  court  shall 
enter  a plea  of  not  guilty.,  If  a defendant  is 
tried  as  if  he  had  been  arraigned  and  entered 
a plea  of  not  guilty,  the  failure  of  the  record 
to  show  arraignment,  and  the  entry  of  such  plea 
shall  not  constitute  reversible  error,” 

It  seems  clear  that  "arraignment”  is  not  the  appearance  be- 
fore a magistrate  for  a preliminary  examination,  but  the  ap- 
pearance after  the  defendant  is  bound  over  before  the  circuit 
court. 
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It  will  be  noted  by  Supreme  Court  Rule  supra,  that 

"arraignment”  consists*  first,  of  reading  the  indictment  or  in- 
formation  to  the  defendant* 

Supreme  Court  Rule  23,02  states  that  "no  information  charg- 
ing the  commission  of  a felony  shall  be  filed  against  a person 
unless  the  accused  shall  first;  have  been  afforded  the  right  of  a 
preliminary  examination  before  a magistrate,^  # ■»" 

All  of  the  above  would  seem  to  clearly  indicate  that  there 
was  no  obligation  on  the  part  of  a magistrate  to  appoint  an  at- 
torney for  an  indigent  defendant  at  a preliminary  hearing.  In 
this  regard  the  Missouri  Supreme  Court,  in  the  oase  of  Skiba  v* 
Kaiser,  178  S.W. (2)  373,  at  l.c,  374,  stated: 

"Petitioner  first  contends  that  the  judgment 
and  sentence  of  the  trial  court  is  illegal 
because  he  was  not  furnished  an  attorney  at 
his  preliminary  hearing.  We  have  recently 
ruled  adversely  to  petitioner's  contention 
in  the  case  of  Lambus  v*  Kaiser,  Mo*  Sup,, 

176  S.W,  2d  k97*  In  that  case,  we  said, 

•It  has  long  been  established  by  our  decisions 
that  a preliminary  examination  may  be  waived  and 
is  now  so  provided  by  statute.  If  the  accused 
pleads  and  goes  to  trial  without  calling  the 
court's  attention  to  the  State's  failure  to  ac- 
cord him  such  examination,  he  is  held  to  waive 
it, ' The  record  shows  that  the  petitioner,  by 
affirmative  action,  waived  the  preliminary  ex- 
amination. If  he  had  had  oounsel  at  that  time, 
the  magistrate  would  have  been  required  to  send 
for  him  if  requested.  {SeelSection  3867,  R.S.Mo.1939, 
Mo.R.S.A. ) but  there  is  no  constitutional  provision, 
statute,  or  decision  in  this  State  requiring  the  jus- 
tice to  appoint  counsel  for  prisoner  at  a preliminary 
examination*" 

In  the  case  of  State  v.  Graves,  182  S.W.  (2)  1^.6,  at  l.c.  51 
et  seq, , the  court  stated: 

"The  justice  of  the  peace  testified  he  did  read 
the  complaint  to  the  appellant,  and  that  appellant 
said  he  knew  what  a preliminary  hearing  was,  and 
had  had  one  before.  He  said  it  meant  he  would  be 
taken; to  the  circuit  court  and  furnished  with  a 
lawyer;  and  if  he  didn't  have  any  money  to  pay 
for  it  the  court  would  pay  for  it.  The  justice 
further  testified  appellant  was  told  he  could  have 
an  attorney  then  and  there  If  he  wanted  one..  The 
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prosecuting  attorney  testified,  he  handed  the 
complaint  to  the  appellant  at  the  hearing  and 
signed  it  in  his  presence}  that  the  justice 
read  it  to  him}  and  that  the  conversation  with 
appellant  occurred  substantially  as  testified 
to  by  the  justice  of  the  peace# 

"The  only  authority  cited  by  appellant  on  this 
point  is  Sutorius  v.  Mayor,  Dlv.  1,  350  Mo*  1235, 

170:  S.W,  2d  387,  398  (24),  171  S.W.2d  69,  which, 
announces  the  principle  that  a waiver  is  the  vol- 
untary relinquishment  of  a known  existing  legal 
rijmt*  In  other  words  his  contention  is  based  on 
thef  theory  that  he  did  not  Snow  his  rights*  We 
think  the  trial  court* s ruling  can  and  should  be 
sustained  on  the  ground  that  the  evidence  shows 
apple  11  ant  did  know  his  rights  and  what  he  was 
doing*  But  it  is  further  to  be  remembered  that 
a preliminary  hearing  under  Seo*s.  3857,  3873, 
does  not  put  the  accused  on  trial  for  the  commts- 
a icjn  of  the  offense  charged;  but  merely  Inquires 
whether  there  is  probable  cause  for  believing  a 
felony  has  been  committed  and  that  the  accused 
is  guilty  thereof  - this  for  the  purpose  of  bind- 
ing him  over  for  trial  or  committing  him  to  jail 
in  event  he  £ails  to  give  sufficient  ball,  if 
the  required  facts  are  found  and  the  offense  is 
bailable*  In  other  words,  the  statutes  are  mere- 
ly in  aid  of  the  arrest  and  detention  of  the  ac- 
cused, hot  of  his  conviction.  This  court  en  banc 
has  recently  held  that  our  Constitution  and  stat- 
utes do  not  require  the  justice  of  the  peace  to 
appoint  counsel  for  the  accused  at  such  hearings, 

Skiba  v.  Kaiser,  Mo.  Sup.,  1?8  S.W.2d  373,  374  (2). 

This  assignment  is  overruled. H 

CONCLUSION,  ... 

It  is  the  opinion  of  this  department  that  there  is  no  obliga- 
tion upon  the  part  of  a magistrate  to  appoint  an  attorney  on  be- 
half of  an  indigent  defendant  for  a preliminary  hearing  on  a 
felony  charge* 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr*  Hugh  P«  Williamson, 

Very  truly  yours , 


BPW/ld 


JOHN  M.  DALTON 
Attorney  General 


STATE  PARKS i ' Nb  law  exists  to  prohibit  the  sal-e  of  merchandise  with 
the  name  of  a state  park  inscribed  thereon,, 


Honorable  Abner  Gwinn 
Director,  Missouri  State  Mrk 
Board  . 

1206  Jefferson  Building 
Jefferson  City*  Missouri 

Dear  Mr,  Owlnns 

Reference  Is  made  to  your  request  for  an  official  opinion  of 
this  office  which  request  reads  as  follows* 

"Our  Superintendent  at  Roaring  River  State 
Park  has  inquired  for  the  Concessionaire, 

Mr*  Malcolm  Waggoner,  whether  or  not  souvenir 
stand  operators  outside  of  the  Roaring  River 
State  Park  have  the  legal  right  to  sell 
merchandise  such  as  scarfs,  ashtrays,  pictures, 
etc, , with  the  name,  Roaring  River  State  Park, 
inscribed  on  them, 

"There  are  many  souvenir  stands  surrounding  our 
state  parks  and  I am  sure  that  they  sell  post 
cards  and  other  items  so  inscribed.  However, 
the  question  has  never  been  raised  before  this 
time  and  I would  appreciate  your  official  opinion 
regarding  this  as  soon  as  possible,"  <? 

We  have  examined  the  statutes  relating  to  state  parks  and 
other  applicable  provisions  and  find  no  provisions  which  would 
prohibit  a person  from  selling  souvenirs  such  as  scarfs,  ashtrays , 
plqtiires,  etc.,  with  the  name  of  a state  park  inscribed  thereon. 

We  further  know  of  no  principle  or  rule  of  law  which  would 
prohibit  such  sale  and,  therefore,  are  of  the  opinion  that  a person 
may  sell  such  merchandise  with  the  name  of  the  state  park  inscribed 
thereon. 
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CONCLUSION 


Therefore , it  is  the  opinion  of  this  office  that  there  is  no 
legal  prohibition  against  a person  selling  or  offering  for  sale 
goods  and.  merchandise  with  the  name  of  a state  park  inscribed 
thereon,  notwithstanding  the  fact  that  such  sales  are  made  without  the 
territorial  limits  of  said  park* 

This  opinion  which  I hereby  approve,  was  written  by  my 
assistant,  Mr.  Donal  D.  Guffey. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


ITINERANT  VENDORS! 
AUCTIONEERS?:  . 


An  itinerant  vendor  within  the  meaning  of 
Section  1|>0. 380  et  seq.  who  is  selling  his 
wares  at  public  auction  and  is  actually 
crying  the  sale  must  be  licensed  both  as 
an  itinerant  vendor  and  as  a public 
auctioneer,, 


May  20,  1954 


Honorable  Philip  A*  Crimes 
Prosecuting  Attorney 
Boone  bounty  Courthouse 
Columbia,  Missouri 

tear  Sir? 

By  letter  Anted  May  10, 
opinion  as  follows! 


you  requested  an  official 


"Recently*  some  Individuals 
both  residents  of  Missouri  and  non-residents, 
have  been  conducting  public  auctions  about 
this  ■:  county* ' whereby  they  propose  to  sell 
new  but  second  class  or  rejected  merchandise 
such  as  vacuum  cleaners,  lamps,  irons,  sport inj 
goods  and  other  items  too  numerous  to  mention* 
It  is  the  practice  to  advertise  such  sales 
with  the  name  of  a local  auctioneer,  This 
auctioneer  then  cries  the  sale,  which  may  be 
conducted  at  a local  sales  barn  or  similar 
place. 


"The  local 
because 


retail 

above 


merchants 


taxable 

unfair 


competition* 


are 

business  is  not 
it  is  there- 


"In  checking  one  such  sales  organization  I t 

found  it  to  be  an  Illinois  corporation  which  jf 
had  been  duly  licensed  under  the  Itinerate 
Vendors  section  under  the  statutes  IS®, 3&Q  to 
1S*0*I).60,  I believe  the  sales  tax  is  still 
applicable  under  this  section.  1 find,  how- 
ever, that  the  local  auctioneer*  over  who*e 
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name  the  sale  was  advertised,  does  not 
have  a public  auctioneer's  license  as 
provided  in  chapter  343  of  the  statutes* 

I find  further  that  none  of  the  servants, 
agents  or  employees  of  the  Illinois 
corporation  who  inc  identify  assisted  the 
local  auctioneer  in  crying  the  sale,  were 
so  licensed  as  public  auctioneers* 

"My  question  is,  assuming  that,  all  the 
provisions  of  the  itineraW  vendors  statutes 
have  been  complied  with,  is  it  necessary 
that  the  auctioneers  bf  licensed  under 
chapter  343?  This  question  covers  both 
auctioneers,  the  local  auctioneer  who 
cries  the  sale  for  a percentage  and  the 
company  auctioneer  who  cries  it  as  a part 
of  his  employment." 

All  statutes  cited  herein  are  RSMo  1949* 

"itinerant  vendor"  is  defined  by  Section  l5G«380  as 
follows  t 


"l.  The  words  * itinerant  vendor , 1 for 
the  purposes  of  sections  150.380  to 
150.460,  shall  mean  and  include  all  per- 
sons, both  principal  and  agents,  who  en~* 
gage  in,  or  conduct,  in  this  state, 
either  in  one  locality  or  in  traveling 
from  place  to  place , a temporary  or 
transient  business  of  selling  goods, 
wares  and  merchandise  with  the  intention 
of  continuing  in  such  business  in  any  one 
place  for  a period  of  not  more  than  one 
hundred  and  twenty  days*  and  who,  for  the 
purpose  of  carrying  on  such  business, 
hire,  lease  or  occupy,  either  in  whole 
or  in  part,  a room,  building,  or  other 
structure,  for  the  exhibition  and  sale 
of  such  goods,  wares  and  merchandise. 

"2.  The  provisions  of  sections  150*380 
to  150.460  shall  not  eg  ply  to  sales  made 
to  dealers  by  commercial  travelers  or 
selling  agents  in  the  usual  course  of  busi- 
ness, nor  to  bona  fide  sales  of  goods. 
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wares  and  merchandise  by  sample  for 
future  delivery*  nor  to  hawkers  on 
the  streets  or  peddlers  from  vehicles, 
nor  to  any  sale  of  goods,  wares  or 
merchandise  on  the  grounds  of  any  agri- 
cultural society  during  the  continuance 
of  any  annual  fair  held  by  such  society* 

An  itinerant  vendor  is  required  by  Section  1$0,390  to 
be  licensed* 

”1,  An  itinerant  vendor,  whether 
principal  or  agent,  before  beginning 
business,  shall  take  out  state  and 
local  licenses  in  the  manner  herein 
set  forth,  but  the  right  of  a municipal 
corporation  to  pass  such  additional 
ordinances  relative  to  itinerant  vendors, 
as  may  be  permissible  under  the  general 
law,  or  under  its  charter,  shall  not  be 
affected* 

M2*  Every  itinerant  vendor  desiring  to 
do  business  in  this  state  shall  deposit 
with  the  state  collector  of  revenue  the 
sum  of  five  hundred  dollars  as  a special 
deposit,  and  thereafter,  upon  application 
in  proper  form,  and  the  payment  of  a 
further  sum  of  twenty-five  dollars,  as 
a state  license  fee , such  state  collector 
of  revenue  shall  issue  to  him  an  itinerant' 
vendor *s  license,  authorizing  him  to  do 
business  in  this  state,  in  conformity 
with  the  provisions  of  sections  150*3°0 
to  150*160,  for  one  year  from  the  date 
thereof.” 

«•  # 

The  deposit  required  by  the  above  Section  is  made 
subject  to  claims  presented  against  it  by  Section  150*140* 

"Each  deposit  so  made  with  the  state 
collector  of  revenue,  shall  be  subject 
to  attachment  and  execution  on  behalf 
of  creditors,  whose  claims  arise  in 
connection  with  business  done  in  this 
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state,  and  to  the  payment  of  fines  and 
penalties  incurred  by  the  licensee, 
through  violation  of  sections  150#3§0 
to  150.460.  Claims  under  civil  process 
Shall  be  enforced  against  the  state 
collector  of  revenue  as  garnishee,  or 
trustee  by  action  in  the  usual  form, 
and  claims  for  satisfaction  of  fines  and 
penalties  shall  be  enforced  by  the  prose- 
cuting attorney  serving  notice  of  pendency 
of  action  and  judpnent  when  obtained  upon 
the  state  collector  of  revenue*  Claims 
upon  each  deposit  shall  be  satisfied 
after  judgment,  in  the  order  in  which 
notice  of  the  claim  is  received  by  the 
state  collector  of  revenue,  until  such 
claims  are  satisfied,  or  the  deposit  ex- 
hausted; but  notices  filed  after  the 
expiration  of  such  sixty  days*  limit 
shall  not  be  valid.  A deposit  shall 
not  be  paid  by  the  state  collector  of 
revenue  to  licensees  as  long  as  there 
are  outstanding  claims  or  notices  of 
claims  against  it,  unless  there  is 
unreasonable  delay  in  enforcing  them." 

An  itinerant  vendor  is  required  by  Section  150.420  to 
make  certain  statements  in  some  Instances  before  he  is  allowed 


to  sell  certain  types  of  goods. 


/ "An  itinerant  vendor  shall  not  advertise, 

/ represent  or  hold  forth  a sale  of  goods, 

/ wares  or  merchandise  as  an  insurance, 

/ bankrupt,  insolvent,  assignee,  trustee, 

f estate,  executor,  administrator,  receiver, 

wholesale,  manufacturers’  wholesale,  or 
closing  out  sale,  or  as  a sale  of  any 
, goods  damaged  by  smoke,  fire,  water,  or 
{ otherwise,  unless  before  so  doing  he 
shall  state,  under  oath,  to  the  state 
collector  of  revenue,  either  in  the 
original  application  for  a state  license, 
or  under  a supplementary  application 
subsequently  filed  and  copied  on  the 
license,  all  the  facts  relating  to  the 
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reasons  and  character  of  such  special 
sal©  so  advertised,  held  forth,  or 
represented,  including  a statement'  of 
the  names  of  the  persons  from  Whom  the 
said  goods,  wares  or  merchandise  Were 
obtained,  the  date  of  delivery  of  the 
same  to  the  persons  applying  for  the 
lleense,  the  place  from  which  said  goods, 
wares  and  merchandise  were  last  taken, 
and  all  details  necessary  to  exactly 
locate  and  fully  identify  all  goods, 
wares  and  merchandise  to  be  sold. 

The  above  statutes  indicate  that  the  legislature  in 
enacting  them  had  in  mind  the  protection  of  the  public  from 
persons  who  because  of  their  itinerant  character  are  in  a 
position  to  defraud  the  public  and  leave  the  locality  before 
such  fraud  is  discovered  or  action  can  be  taken  thereon. 

Auctioneers  are  required  by  Section  343*010  ke 
licensed; 

"Ho  person  shall  exercise  the  trade  or 
business  of  a public  auctioneer  by  sell- 
ing any  goods  or  other  property  subject 
to  duty  under  this  chapter,  or  real 
estate,  without  a license* * 

A license  fee  is  imposed  by  Section  343*080. 

"There  shall  be  levied  upon  every  license, 
to  be  paid  to  the  collector  before  the 
delivery  thereof,  as  follows! 

"(1)  On  each  license  for  ten  days,  ten 
dollars! 

"(2)  On  each  license  for  on©  month, 
twenty-five  dollars! 

"(3)  On  each  license  for  three  months, 
fifty  dollars; 

"(4)  On  each  license  for  six  months, 
seventy -five  dollars, 11 
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There  is  Imposed  upon  sales  at  auctions  a duty 
able  to  the  state.  That  duty  is  imposed  by  Section  343, 130. 

” There  shall  be  levied  and  paid  upon 
the  proceeds  of  the  sales  of  all 
property  at  auction*  except  as  herein 
excepted,  a duty  to  the  state  on  the 
proceeds  of  all  sales  of  personal 
property,  except  corporation  Stocks, 
one  and  a half  per  cent.' 

The  exceptions  referred  to  are  made  by  Section  343.160: 

wSales  of  property  at  auction  shall 
be  free  of  duty  In  the  following  cases: 

*(1)  When  directed  by  any  statute  of 
this  state  or  of  the  United  States ; 

M(2}  In  executing  any  order,  judgment 
or  decree  of  any  court  or  magistrate 
of  this  state  or  any  court  of  the  United 
States,  in  case  of  bankruptcy  or  in- 
solvency, pursuant  to  any  law  of  this 
state  or  of  the  United  States; 

" (3 ) When  sold  by  any  trustee  In  con- 
formity to  a deed  of  trust  to  secure 
the  payment  of  debts; 

M(4)  Property  of  deceased  persons  sold  ( 
by  authority  of  executors  or  administra- 
tors} 

"(5)  Boats,  vessels*  rafts,  lumber  and 
other  property  wrecked,  stranded  or 
found  adrift  in  any  of  the  waters  of  or 
adjoining  this  state} 

"(6)  Live  stock,  agricultural  produc- 
tions, farming  utensils  and  household 
and  kitchen  furniture  sold  in  the  county 
of  the  owner • s residence 5 

"(7)  Land  or  leasehold  interest  therein; 

”(8)  Each  licensed  merchant  shall  have 
the  privilege  of  selling  off,  at  auction. 
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at  the  end  of  every  twelve  months 
after  the  commencement  of  hie  business, 
any  refused  stock  of  goods  which  he 
may  have  had  on  hand  for  six  months 
preceding,  without  obtaining  an  auctioneer’s 
license  for  that  purpose,** 

Auctioneers  are  required  by  Section  3^3,110  to  give  a 

bond, 

nBef ore  any  license  shall  be  granted, 
the  applicant  shall  give  bond  to  the 
state  of  Missouri  in  a sum  hot  exceeding 
three  thousand  dollars  nor  less  than 
five  hundred  dollars,  with  one  or  more 
sufficient  sureties,  residents  of  the 
county,  the  amount  of  the  bond  and  the 
sufficiency  of  the  security  to  be  deter- 
mined by  the  collector,  with  condition 
that  he  will  on  the  first  Mondays  of 
February,  May,  August  and  November  in 
each  year,  while  he  shall  continue  the 
business  of  auctioneer*  render  to  the 
clerk  of  the  county  court  a true  and 
particular  account.  In  writing  of  the 
Aggregate  amount  in  money  of  all  property 
subject  to  duty  by  this  law,  sold  by  him 
at  auction,  or  sold  at  his  auction  store 
or  rooms  at  private  sale,  that  is  to  says 
Flret,from  the  date  of  the  bond  until 
such  of  the  aforesaid  days  as  shall  ensue 
next  thereafter,  and  thenceforth  from  the 
day  to  which  any  account  shall  last  have 
been  rendered,  until  such  of  the  said  days 
as  shall  next  thereafter  ensue,  and  so  on 
In  succession,  from  one  of  the  said  day© 
to  another  so  long  as  he  shall  continue 
to  exercise  the  calling  of  an  auctioneer; 
and  also,  shall  pay  all  such  sums  of  money 
as  shall  be  due  to  the  state  upon  such 
sales  to  the  collector  of  the  proper 
county;  and  the  bond  shall  be  filed  in 
the  office  of  the  clerk  of  the  county 
courti** 
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Auctioneers  are  required  by  Section  343.170  to  pay 
to  the  collectors  of  the  proper  counties  the  duties  Imposed 
by  Section  34-3*130  and  are  required  by  Section  343*3.80  to 
render  under  oath  to  the  Clerk  of  the  County  Court  of  the 
respective  county  in  which  they  transact  business,  an  account 
of  the  sales  made  by  them  subject  to  duty  under  this  chapter* 

It  is  apparent  from  the  above  statutes  that  the  purpose 
of  licensing  auctioneers  is  not  the  protection  of  the  buying 
or  selling  public  from  unscrupulous  or  incompetent  auctioneers, 
since  there  are  no  professional  requirements  except  payment 
of  the  license  fee.  Instead,  the  purpose  of  the  chapter  is  to 
impose  a duty  upon  sales  made  at  auctions,  and  the  auctioneers 
are  required  to  be  licensed  and  to  post  bond  to  insure  that 
the  duty  owing  to  the  state  will  be  paid* 

Thus,  the  purpose  of  Section  ISO #380  et*  fceq*  and  the 
purpose  of  Chapter  343  are  entirely  unrelated*  We  can  dis- 
cover no  reason  why  the  licenses  required  thereunder  are 
exclusive  of  each  other#  If  a person  is  both  an  itinerant 
vendor  and  engaging  in  auo t ioneeri  ng,  he  should  be  required 
to  be  licensed  for  both  purposes. 

You  mention  that  some  non-residents  may  have  been  acting 
as  auctioneers  * Your  attention  is  invited  to  Section  343*100 
which  makes  the  following  residence  requirement  for  public 
auctioneers* 

-?  . • 

“No  person  shall  be  permitted  to  sell  property 
at  auction  of  any  kind  unless  he  shall  have 
resided  in  this  state  six  months  next  pre- 
ceding the  time  of  making  application  for 
license 

Enclosed  is  a previous  opinion  of  this  office  rendered 
on  December  22,  1933,  to  Honorable  N.  Ii.  Aldrich,  concerning 
the  licensing  of  non-resident  auctioneers* 


C0HCLUSI0H 


It  is,  therefore,  the  opinion  of  this  office  that  an 
itinerant  vendor  within  the  meaning  of  Sections  150*380  et 
seq.,  RSMo  1949,  who  is  selling  goods  at  public  auction. 
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subject  to  duty  under  Chapter  343,  BSMo  1949,  and  is  actually 
crying  the  sale,  must  be  licensed  both  as  an  itinerant  vendor 
and  as  a public  auctioneer, 

U?he  foregoing  opinion*  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr,  Paul  McGhee. 


Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


Enclosure  - 12-22-33  to  N.  R.  Aldrich 
PMcG:ld,lw 


STATE  El RK  BOARD : 


State  Park  Board  does  not  have  power 
to  transfer  State  Park  to  Missouri 
Conservation  Commission. 


Juna  3 s 19£k 


Honorable  Aha©?*  Gwinn 
Director 

Missouri  itat©  Park  Board 
1206  faff  arson  Building 
Jefferson  City*  Missouri 

Dear  Mr.  Gwinn f 

We  render  herewith  our  opinion*  based  upon  your 
request  of  May  IS*  195b*  tdiioh  request  reads  as  fol- 
lows* 

"The  State  Park  ''Board  is  considering 
the  transfer  of  Big  Oak  Tree  State 
Park  in  Mississippi  County  to  the 
Missouri  Conservation  Commission, 

This  land  was  purchased  In  1937  end 
1$30  and  deeded  to  the  State  of 
Missouri  for  the  use  and  benefit  of 
the  State  Park  Board* 

“Will  you  please  give  me  an  opinion 
regarding  the  authority  of  the  State 
Park  Board  to  make  such  transfer* M 


Ifter  examining  the  pertinent  statutes  and  judicial 
decisions  of  Missouri*  we  have  concluded  that  the  State 
Park  Board  does  not  at  the  present  time  have  authority 
to  transfer  the.  Big  -001$,  Tree..  State  Park  in  Mississippi 
County  to  the  Missouri  Conservation  Commission, 

In  Aetna  Insurance  Co*  et  al*  vs*  0* Mai ley,  12b 
S.W.  (2d)  116hf  3b3  Mo.  1232*  the  Court  said  (S.W*  l*c* 
1166): 

we  o o Before  a state  officer  can 
enter  into  a valid  contract  he  must 
be  given  that  power  either  by  the 
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Constitution  or  by  the  statutes.  All 
persons  dealing  with  such  officers  are 
charged  with  knowledge  of  the  extent 
of  their  authority  and  are  bound,  at 
their  peril,  to  ascertain  whether  the 
contemplated  contract  is  within  the 
power  conferred.  Such  power  must  be 
exercised  in  manner  and  form  as  direct- 
ed by  the  Legislature,  # * #,n 


This  rule  applied  in  the  above  case  to  an  indi- 
vidual state  officer  is  likewise  applicable  to  boards , 
agencies*  commissions  of  the  State  such  as  the 
State  Park  Board, 

We  look  then  to  determine  whether  any  statute  or 
constitutional  provision  grants  to  the  State  Park  Board 
the  authority  to  make  the  suggested  conveyance*  The 
law  creating  the  State, Park  Board  and  granting  it  cer- 
tain authority  is  contained  In  Chapter  253  RSMo  Cum. 
Supp.  1953*  Wo  find  therein  no  provision  granting 
the  authority  to  convey  any  property  belonging  to  the 
State  Park  Board,  nor  do  we  find  such  authority  in 
any  other  statute  or  constitutional  provision. 

The  fact  that  the  contemplated  grantee  of  the  Big 
Oak  Tree  State  Park  is  another  agency  of  the  State,  the 
Missouri  Conservation  Commission,  would  in  our  judgment 
make  no  difference  in  the  foregoing  holding. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that 
the  Missouri  State  Park  Board  does  not  have  authority 
to  convey  the  Big  Oak  Tree  State  Park  to  the  Missouri 
Conservation  Commission. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr,  W,  Don  Kennedy. 


Yours  very  truly. 


*•2— 
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JOHN  M.  DALTON 
Attorney  General 


COUNTY  TREASURER: 

COUNTY  FUNDS : 
CANDIDATE’S  FILING  FEE: 


(1)  County  treasurer  should  not  com- 
mingle public  and  personal  funds  in 
same  bank  account  (2)  payment  of  can- 
didate’s filing  fee  by  check  drawn  on 
county  • depositary  is  valid. 


July  16,  1954 


Honorable  Melvin  E.  Griffin 
Prosecuting  Attorney 
Clinton  County 
Plattsburg,  Missouri 


Dear  Sirs 


Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows; 

”A  question  has  arisen  In  my  county,  a 
county  of  the  third  class,  concerning  the 
treasurer’s  office,  in  which  I would  like 
to  have  your  opinion. 

"It  is  reported  to  me,  that  our  treasurer 
uses  the  same  fund  and  same  type  of  checks 
to  pay  both  county  debts  and  his  personal 
debts,  in  at  least  one  bank  of  this  county 
in  which  he  has  an  account. 

”My  question  is  as  to  the  propriety  of 
drawing  checks  in  this  manner  for  both 
county  business  and  personal  bills;  and 
as  to  whether  the  situation  is  altered  by 
his  always  having  sufficient  personal  funds 
on  deposit  in  said  account  to  cover  what- 
ever personal  checks  he  may  write. 

’’There  is  also,  along  this  same  line,  the 
further  question  as  to  whether  there  is  a 
valid  filing  as  a candidate  for  re-election 
to  the  office  of  treasurer,  where  the  treas- 
urer pays  the  #5.00  filing  fee  required  by 
Sec.  120.350  of  the  Revised  Statutes  of 
Missouri,  1949,  by  a check  drawn  on  the 
treasurer’s  fund  rather  than  on  his  personal 
account.  In  the  event  that  he  has  not 
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lawfully  complied  with  said  section,  I am 
wondering  just  what  the  situation  is  or 
what  procedure  should  be  taken  in  filling 
the  vacancy,  as  there  are  no  other  candi- 
dates of  any  party  that  have  filed  for  the 
office. 

>jc  >;<  >;<  t;<  >;<  »;c  >;<  >;<  m 

The  import  of  your  letter  is  to  the  effect  that  the  public 
official  referred  to  therein  has  commingled  personal  and  publie 
funds  in  a bank  account  set  up  in  a county  depositary  and  has 
and  is  drawing  checks  upon  such  account  for  both  personal  and 
public  expenditures.  It  is  upon  this  assumption  that  this  opin- 
ion has  been  written.  Checks  drawn  presumably  are  pursuant  to 
the  provisions  of  Section  110.240  RSMo  1949,  requiring  the  issu- 
ance of  checks  drawn  against  such  accounts  upon  the  presentation 
of  warrants  duly  executed  by  the  county  court. 

We  direct  your  attention  to  the  provisions  of  Section  54.140 
RSMo  1949,  which  reads  as  follows { 1 

wIt  shall  be  the  duty  of  the  county  treas- 
urer to  separate  and  divide  the  revenues 
of  such  county  in  his  hands  and  as  they 
come  into  his  hands  in  compliance  with  the 
provision  of  law;  and  it  shall  be  his  duty 
to  pay  out  the  revenues  thus  subdivided, 
on  warrants  issued  by  order  of  the  court, 
on  the  respective  funds  so  set  apart  and 
subdivided,  and  not  otherwise;  and  for  this 
purpose  the  treasurer  shall  keep  a separate 
account  with  the  county  court  of  each  fund 
wftieh  several  funds  shall  be  known  and  desig- 
nated as  provided  by  law;  and  no  warrant 
shall  be  paid  out  of  any  fund  other  than  that 
upon  which  it  has  been  drawn  by  order  of  the 
court  as  aforesaid.  Any  county  treasurer 
or  other  county  officer,  who  shall  fail  or 
refuse  to  perform  the  duties  required  of 
him  or  them  under  the  provisions  of  this 
section  and  chapters  13 6 to  154-.  RSMo  1949 . 
and  in  the  expres s manner  provided  and 
directed,  shall  be  guilty  of  a misdemeanor , 
and,  upon  conviction  thereof,  shall  be 
punished  by  a fine  of  not  less  than  one 
hundred  dollars,  and  not  more  than  five 
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hundred  dollars,  and  in  addition  to  such 
punishment,  his  office  shall  become  vacant." 

(Qnphasis  ours.) 

It  seems  to  us  that  a proper  construction  of  this  statute 
would  prohibit  the  commingling  of  the  personal  funds  of  the 
county  treasurer  with  the  public  funds  coming  into  his  hands 
by  virtue  of  his  official  position.  You  will  note  that  the 
statute  quoted  makes  it  a misdemeanor  for  such  an  official  to 
fail  dr  refuse  to  discharge  the  duties  imposed  upon  him  by  the 
same  statute,  which  is  sufficiently  broad  to  impose  such  pen- 
alty for  failure  to  keep  separate  all  of  such  public  funds. 

Aside  from  this  statute  the  practice  is  certainly  one  to 
be  condemned.  The  commingling  of  personal  funds  with  those 
held  in  a fiduciary  capacity,  such  as  are  those  funds  in  the 
hands  of  the  county  treasurer,  has  within  it  such  an  inherent 
vice  that  we  feel  it  should  not  be  permitted.  It  is  true  that 
county  treasurers  in  counties  of  the  third  class  are  required 
to  furnish  bonds  for  both  county  moneys  and  school  moneys  under 
the  provisions  of  Sections  54.140  and  54.160  RSMo  1949,  re- 
spectively. It  is  further  true  that  the  books  of  account  of  the 
treasurer  are  open  to  inspection  by  the  county  court  or  any 
member  thereof  at  all  times.  The  county  treasurer  is  required 
to  make  semi-annual  settlements  with  respect  to  all  moneys  of 
a public  nature  coming  into  his  hands.  Further,  the  county 
depositaries  must  make  duplicate  statements  of  the  balance  in 
the  various  funds  deposited  therein,  supplying  one  to  the  county 
treasurer  and  one  to  the  county  clerk  of  such  county.  These 
are  but  additional  safeguards  to  surround  the  disbursement  and 
custody  of  public  funds.  They  lend  further  strength  to  our  be- 
lief that  to  handle  the  county  and  school  moneys  in  any  manner 
other  than  that  specifically  set  forth  by  statutes  relating 
thereto  is  not  in  accord  with  the  public  policy  of  the  State 
and  should  not  be  permitted. 

You  have  posed  the  further  question  with  respect  to  the 
validity  of  the  payment  of  the  filing  fee  required  by  Section 
120.350  RSMo  1949,  when  such  payment  is  made  by  a check  drawn 
on  other  than  the  personal  account  of  the  candidate.  The  stat- 
ute mentioned  reads  in  part  as  follows? 

"1.  Each  candidate,  except  a candidate 
for  a township  office,  previous  to  filing 
declaration  papers,  as  in  sections  120.300 
to  I2O.65O  prescribed,  shall  pay  to  the 
treasurer  of  the  state  or  county  central 
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committee  of  the  political  party  upon  whose 
ticket  he  seeks  nomination  a certain  sum  of 
money,  as  follows: 

>;c  >|c  >j«  >;<  j[<  >;<  >i< 

”(2)  To  the  treasurer  of  the  county  cen- 
tral committee:  Five  hollars  if  he  is  a 
candidate  for  state  representative  or  any 
county  office. 

”2.  The  candidate  shall  take  a receipt 
therefor  and  file  such  receipt  with  his 
declaration  papers.  The  sums  of  money  so 
paid  by  the  several  candidates  shall  be 
evidence  of  their  good  faith  in  filing  their 
declaration  papers  and  shall  be  used  as  an 
expense  fund  by  the  several  political  parties 
upon  whose  tickets  the  various  candidates 
seek  nomination.” 

From  this  statute  it  is  apparent  that  its  purpose  is  to 
provide  funds  for  the  use  of  the  various  committees  of  the 
political  parties  mentioned  therein.  Therefore,  if  the  check 
issued  in  the  manner  referred  to  in  your  letter  is  paid  by 
the  bank  upon  which  drawn,  it  amounts  to  a compliance  with  the 
terms  of  Section  120.350  RSMo  1949,  even  though,  as  between 
the  county  court  and  the  officer,  the  drawing  of  such  check 
could  possibly  amount  to  a misappropriation  of  a portion  of 
the  publie  funds  in  the  custody  of  such  official.  As  further 
bearing  upon  this  subject,  we  direct  your  attention  to  a pre- 
vious official  opinion  of  this  department  delivered  under  date 
of  June  4 , 1954  to  the  Honorable  C.  D.  Hamilton,  State  Repre- 
sentative, Ralls  County,  a copy  of  which  is  enclosed  herewith. 

CONCLUSION 


In  the  premises  we  are  of  the  opinion: 

(1)  That  a county  treasurer  in  a county  of  the  third 
class  should  not  commingle  personal  funds  with  public  funds 
coming  into  his  hands  by  virtue  of  his  office;  and, 

(2)  That  any  payment  of  the  sum  of  $5.00  to  the  treas- 
urer of  a county  central  committee  by  a candidate  for  a county 
office  is  a complete  compliance  with  the  provisions  of  Section 
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120.350  RSMo  1949,  and  such  candidate  is  thereupon  entitled  to 
have  his  name  placed  on  the  primary  ballot  if  otherwise  quali- 
fied. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Will  F.  Berry,  Jr. 

Yours  very  truly, 


John  M.  Dalton 
Attorney  General 

SFB/vtl 

Enclosures  6-4-54  to  C.  D.  Hamilton 
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ASSESSORS:  Real  estate  and  tangible  personal  property  assessed 

to  one  person  to  be  reported  to  the  Department  of 
Revenue  in  separate  entries. 


July  29,  1954 


Honorable  Douglas  W*  Greene 
Prosecuting  Attorney 
Green©  County 
Springf laid,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  office,  which  request  reads  in  part  as  follows: 

”l  would  also  like  to  have  your  opinion 
as  to  whether,  under  Section  53*110, 

R.  S*  Mo,  1949,  real  estate  and  tangible 
personal  property  assessed  to  one  person 
should  be  reported  to  the  Department  of 
Revenue  in  separate  entries  or  in  a com- 
bined entry.” 

We  assume  for  the  purpose  of  this  opinion  that  since  you 
refer  to  Section  53*110  relating  to  assessors’  fees  in  counties 
of  the  second  class,  that  you  are  likewise  referring  to  a report 
to  be  used  by  the  State  Department  of  Revenue  as  a basis  for 
computing  the  State’s  portion  of  the  assessors  * fees.  Section 
53*110  provides  in  part  as  follows : 

"The  fees  for  services  of  the  county  asses- 
sors in  counties  of  the  second  class  shall 
be  thirty  cents  per  list  and  six  cents  per 
entry  for  making  real  estate  and  tangible 
personal  books*  all  the  real  and  tangible 
personal  property  assessed  to  one  person  to 
be  counted  as  one  name;  •* 
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The  Supreme  Court  of  Missouri  In  banc  in  the  case  of 
State  ex  relf  v,  Atterbury,  No.  44# 438?  April  Session  1954* 

SfW.  2d  , had  before  it  a substantially  simi- 
lar provi s 1 on  ( Sect ion  "55 * 130  RSMo  Cum.  Supp.  1953)  relating 
to  the  compensation  of  assessors  in  counties  of  the  third 
class  not  under  township  organization.  The  court  noted  the 
provision  therein  contained  that  "all  the  real  estate  and 
tangible  personal  property  assessed  to  one  person  # # to 

be  counted  as  one  name”  and  in  this  regard  stated* 

"The  purpose  of  these  provisions  referring 
to  ‘name’  and  'names'  is  difficult  of 
ascertainment,  because  the  compensation 
of  the  assessor  has  not  been  based  upon 
the  number  of  names  since  the  repeal  of 
Section  919F“ RSMo  1899  by  Laws  1909, 
p»  717  and  the  enactment  of  a new  section 
providing  compensation  based  upon  jper 
list  and  *per  entry* , * * 

The  court  further  pointed  out  that  the  terms  "name”  and 
"entry”  as  used  were  not  synonymous.  The  court  said; 

" * % There  can  be  no  sound  contention 

that  the  word  'entry*  and  the  word  'name', 
as  used  here,  are  synonymous.  *•  * #" 

Therefore,  frcm  the  foregoing,  it  is  the  opinion  of  this 
office  that  since  the  fees  of  the  assessor  are  to  be  computed 
on  the  basis  of  entries  (as  distinguished  from  names)  in  the 
real  and  tangible  personal  books,  the  real  estate  and  tangible 
personal  property  assessed  to  one  person  should  be  reported  in 
separate  entries  rather  than  a combined  entry. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  since 
the  assessors'  fees  are  computed  on  a basis  of  entries  in  the 
real  estate  book  and  entries  in  tangible  personal  book,  the 
real  estate  and  tangible  personal  property  assessed  to  one 
person  should  be  reported  to  the  Department  of  Revenue  in 
separate  entries  rather  than  in  combined  entries. 
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The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  ray  assistant,  Donal  D.  Guffey* 

Yours  very  truly, 


John  M.  Dalton 
Attorney  General 
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PEMAI^  ®IPIiOyEES t . Section  290«0i(.0,  RSMo  1949,  is  applicable  to 
5 ; £ female  employees  working  in. what  is  in  fact 

V ; either  a "restaurant,”  "laundry"  or  "snack 

! .h  '•  shop*"  . . - 


September  22,  1954 


Honorable  Douglas  W.  Green© 

Prosecuting  Attorney 
Greene  County 
Springfield#  Missouri 

Dear  Sir* 

Heferenc©  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows* 

"1  would  appreciate  receiving  your  opinion 
relative  to  the  following  application  of 
Section  290.04Q#  devised  Statutes  of  Missouri, 

1949* 

"(a)  Does  the  prohibition  contained  in 
section  290.040  with  respect  to  employment 
of  female  employees  in  excess  of  nine  hours 
per  day  and  54  hours  per  week  apply  to  the 
female  employees  of  a restaurant,  laundry# 
or  » snack  shop*  operated  in  connection  with 
and  as  a part  of  an  educational  institution 
owned  and  operated  by  a religious  organize*? 
tion? 

"(b)  Does  the  prohibition  above  referred 
to  apply  as  to  stenographic  or  clerical 
work  performed  by  female  employees  at  an 
educational  institution  owned  and  operated 
by  a religious  organization  where  the  major 
part  of  the  stenographic  or  clerical  work 
has  to  do  with  the  general  administration 
of  the  Institution#  but  an  Incidental  part 
of  such  stenographic  or  clerical  work  may 
have  to  do  with  the  operation  of  a restau- 
rant, laundry,  or  * snack  shop*  forming  a 
part  of  the  educational  institution? 
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"The  restaurant*  laundry  or  ’snack  shop1 
referred  to  above  is  maintained  for  the 
benefit  of  the  students  attending  the 
educational  institution.” 

In  this  opinion  we  have  assumed  that  the  “snack  shop” 
referred  to  in  your  letter  of  inquiry  is  in  fact  a "restaurant.” 

It  is  our  understanding  that  the  establishment  does  sell  food 
and  soft  drinks  to  the  public. 

Section  290*0110,  RSHo  1949*  referred  to  in  your  letter  of 
inquiry,  reads  as  follows* 

"No  female  shall  be  employed,  permitted, 
or  suffered  to  work,  manual  or  physical, 
in  any  manufacturing,  mechanical,  or  mer- 
cantile establishment,  or  factory,  work* 
shop,  laundry,  bakery, restaurant,  or  any 
place  of '"amusement , or  to  do  any  steno- 

fraphlo  or  clerical  work  of  any  character 
n any  of  the  divers  kinds  of  establishments 
and  places  of  industry,  herein  described,  or 
by  any  person,  firm  or  corporation  engaged 
in  any  express  or  transportation  or  public 
utility  business,  or  by  any  common  carrier, 
or  by  any  public  institution,  incorporated 
or  unincorporated,  in  this  state,  more  than 
nine  hours  during  any  one  day,  or  more  than 
fifty- four  hours  during  any  one  week;  pro- 
vided, that  operators  of  canning  or  packing 
plants  in  rural  communities,  or  in  cities  of 
less  than  ten  thousand  inhabitants  wherein 
perishable  farm  products  are  canned,  or 
packed,  shall  be  exempt  from  the  provisions 
of  this  section  for  a number  of  days  not  to 
exceed  ninety  in  any  one  year;  provided 
further,  that  nothing  in  this  section  shall 
be  construed  and  understood  to  apply  to 
telephone  companies.”  (Emphasis  ours.) 

The  wording  of  the  statute  is  clear  and  unambiguous  and  by 
its  terns  clearly  prohibits  the  employment  of  females  in  the 
enumerated  types  of  businesses  for  a longer  period  than  nine  hours 
during  any  one  day  and  more  than  54  hours  during  any  one  week. 

In  the  absence  of  any  ambiguity  or  uncertainty,  no  occasion  arises 
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for  the  construction  of  a statute*  The  appellate  courts  follow 
this  rule*  and.  in  Steggal  v.  Morris#  258  S*W.  2d  $77 » l*c*  582# 
we  find  the  following  expression  thereof 8 

" # # * However#  whether  remedial  or  in 
derogation  of  the  common  law,  we  have  no 
right  to  change  the  meaning  of  a plain 
and  unambiguous  statute.  Cummins  v. 

Kansas  City  Public  Service  Co.#  331}.  Mo. 

672*  66  3.W.  2d  920,  931  (19,20)*  Section 
1.010  RSMo  194-9#  V.A.M.S. 

"In  state  ex  inf.  Rice  ex  rel.  Allman  v* 

Hawk,  360  Mo.  4.90,  228  S.W,  2d  78 5,  loe, 
eit.  789  (8,95#  this  court  stated  the  rule 
thus!  ‘The  language  of  the  statute  is 
clear  and  unambiguous#  and  we  have  no  right 
to  read  into  it  an  intent  which  is  contrary 
to  the  legislative  intent  made  evident  by 
the  phraseology  employed. 

What  we  have  said  precludes  our  consideration  of  the  Intent 
of  the  statute  beyond  its  plain  language.  We  therefore#  of  neces- 
sity# must  reaeh  the  conclusion  that  by  its  own  terms  the  statute 
prohibits  female  employees  working  longer  than  the  hours  set  forth. 
We#  of  course,  in  this  opinion,  have  assumed  tha.t  the  establish- 
ments referred  to  as  being  either  a “restaurant  or  a "laundry” 
are#  in  fact,  places  of  employment  having  the  usual  characteristics 
thereof. 

Under  paragraph  (b)  of  your  letter  of  inquiry  you  have  pre- 
sented the  further  question  of  the  applicability  of  the  statute 
to  the  rendition  of  services  which  are  merely  “incidental"  to 
services  rendered  in  connection  with  the  general  administration 
of  the  institution.  You  have  not  supplied  us  with  any  specific 
facts  respecting  the  hours  devoted  to  stenographic  employment  in 
connection  with  either  the  “restaurant"  or  the  "laundry.”  Absent 
such  Information,  we  can  but  express  our  opinion  in  a general  way. 
It  seems  that  if  the  hours  of  stenographic  employment  in  the  pro- 
hibited businesses  were  such  as  to  represent  hours  in  excess  of 
those  allowed  in  any  one  day  or  any  one  calendar  week,  then  the 
statute  would  be  violated,  with  a contrary  conclusion  being 
reached  in  the  event  that  the  total  hours  did  not  exceed  those 
limited  by  the  statute. 
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QQNQLUSION 

In  the  premises#  we  are  of  the  opinion  that  Section  29O,0i|.Q, 
RSMo  I9I4.9,  is  applicable  to  the  female  employees  of  an  educational 
institution  if  employed  in  establishments  which  are  In  fact  either 
a "restaurant"  or  a "laundry#"  and  to  the  rendition  of  stenographic 
services  in  connection  with  either  or  all  of  such  establishments. 

We  are  further  of  the  opinion  that  if  stenographic  employment 
in  either  the  "restaurant"  or  "laundry"  exceeded  the  hours  limited 
by  the  statute  in  any  on©  day  or  during  any  one  calendar  week, 
then  such  employment  would  violate  the  terms  of  the  statute  even 
though  such  employment  was. merely  "Incidental"  to  similar  services 
rendered  in  connection  with  the  general  administration  of  the 
institution,  with  a contrary  result,  of  course,  being  reached  if, 
as  a matter  of  fact,  such  employment  did  not  exceed  the  hours  so 
limited. 

The  foregoing  opinion#  which  I hereby  approve#  was  prepared 
by  my  Assistant,  Will  P*  Berry,  Jr* 


Yours  very  truly. 


trf  if'1 
WPS  yml 


JOHN  M.  DALTON 
Attorney  General 


* CHILDREN: 
COURTS: 
CONTEMPT: 
NEGLECTED 
SHERIFFS: 


CHILDREN: : 


Circuit  Courts  in  counties  of  3rd  and  4-th 
classes,  said  counties  having  populations 
of  less  than  £0,000,  have  the  power  to  make 
orders  touching  upon  the  custody  of  neg- 
lected children,  and  the  power  to  direct 
the  sheriff  to  take  physical  custody  of  such 
children  for  the  purpose  of  carrying  out 
such  orders  of  the  court;  and  the  sheriff 
or  any  other  person  willfully  or  knowingly 
disobeying  such  an  order  may  be  found  to  be 
in  contempt  of  the  court. 


November  19,  1954 


Iionorable  G-.  Derk  Green 
Circuit  Judge 
Twelfth  Judicial  Circuit 
Brookfield,  Missouri 


Dear  Judge  Green: 

Sy  letter  dated  September  27,  1954#  7°u  requested 
an. opinion  of  this  office  as  follows: 

"A  set  of  facts  have  developed  in  this  cir- 
cuit giving  rise  to  a question  that  I believe 
Should  be  submitted  to  your  office  for  an 
opinion.  Prom  these  facts  it  is  obvious 
that  court  interpretation  is  most  unlikely 
and  injury  sought  to  be  prevented  would  oc- 
cur before  court  action  or  ruling  in  the 
appellate  court  could  be  oonsumated.  For 
this  reason  I request  your  ruling. 


’‘The  Prosecuting  Attorney  filed  a petition 
in  the  Juvenile  Division  of  the  Court  alleg- 
ing that  two  designated  children  were  neg- 
lected children  within  the  meaning  of  the 
statutes*  Notice  of  hearing  was  served  upon 
the  parents.  Upon  the  date  set  evidence  was 
heard  and  the  court  entered  its  finding  and 
order  that  the  children  were  neglected  chil- 
dren within  the  meaning  of  the  statutes,  mad© 
them  wards  of  the  court  and  placed  them  in 
the  care  and  custody  of  the  County  Director 
of  the  State  Department  of  Publlo  Health  and 
Welfare, 

“Custody  was  taken  by  the  County  Director  and 
the  children  provided  for  in  a foster  home, 
with  expense  paid  out  of  Welfare  funds.  Many 
months  later  the  mother  of  the  children  appear- 
ed in  court  and  the  court  ordered  that  the 
children  remain  in  the  status  of  wards,  but 
that  they  be  placed  in  the  mother* s home  under 
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the  supervision  of  the  County  Director, 

After  several  months  with  the  children 
in  the  mother*  s home  under  this  arrange- 
ment* upon  the  recommendation  of  the  County 
director,  after  notice  to  the  mother  and 
evidence  heard,  the  court  ordered  that  the 
children  be  removed  from  the  mother’s  home 
and  provided  for  elsewhere  by  the  County 
director. 

"The  children  were  not  surrendered  by  the 
mother  and  the  court  then  made  the  further 
order  that  the  County  Director  take  the 
physical  custody  and  that  the  Sheriff  be 
and  was  thereby  directed  to  carry  out  and 
enforce  the  court  order  by  taking  the  children 
physically  from  the  presence  of  the  mother 
and  from  the  mother’s  home  and  deliver  them 
to  the  custody  of  the  County  Director.  Cer- 
tified copy  of  this  order  was  delivered  to 
the  sheriff  of  the  county  in  which  the  chil- 
dr en  were  kept.  ■ 

"The  sheriff  has  declined  to  serve  the  order 
by  taking  the  custody  from  the  mother  and  de- 
livering physical  custody  to  the  director. 

He  takes  the  position  that  he  has  no  authority 
to  do  so,  but  that  the  only  method  of  enforc- 
ing the  order  is  by  citation  for  contempt  as 
provided  in  Section  211.390,  R.S.Mo.  194,9, 

Ho  question  is  made  about  the  form  of  notice 
or  orders  made  as  above, 

"Question  One:  Does  the  sheriff  have  authority 
to  execute  the  court  order? 

Question  Two : Is  it  the  duty  of  the  sheriff . 
to  execute  the  court  order  by  taking  physical 
custody  from  the  mother? 

Question  Three;  What  is  the  proper  method  to 
effect  such  transfer  and  give  effect  to  the 
court  order? 

"Thanking  you,  I am" 

All  statutory  citations  herein  are  Revised  Statutes 
of  Missouri,  191+9  • 
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Ifc  Is  noted  that  all  counties  in  your  circuit  are 
of  the  third  class,  and  each  county  has  a population 
of  less  than  50*000 • 

A neglected  child  is  defined  by  Section  211,310  to 
be  i / " 

"1,  Sections  211,310  to  211,510  shall  apply 
to  children  under  the  age  of  seventeen  years* 
in  counties  of  the  third  and  fourth  classes* 
who  are  not  now  or  hereafter  inmates  of  any 
state  Institution  or  any  Institution  incor- 
porated under  the  laws  of  the  state  for  the 
care  and  correction  of  delinquent  children, 

Mtxen  Jurisdiction  has  been  acquired  under 
the  provisions  hereof  over  the  person  of  a 
child,  such  Jurisdiction  shall  continue* 
for  the  purpose  of  sections  211,310  to 
211,510*  until  the  child  shall  have  attain- 
ed the  age  of  twenty-one  years, 

”2,;  For  the  purpose  of  sections  211.310 
to  211,510,  the  words  Vnepleoted  child.1 
shall  mean  any  child  under  the  age  of  seven- 
teen years*  who  is  homeless  or  abandoned*  or 
who  habitually  begs  or  receives  alms,  is 
found  living  in  any  house  of  ill-famej  or 
with  any  vicious  or  disreputable  person,  or 
who  is  suffering  from  depravity  of  its  parents, 
or  other  person  in  whose'  card  it  may  be." 

The  Circuit  Court  in  counties  of  less  than  50,000 
population  is  given  original  jurisdiction  over  cases  in- 
volving neglected  children  by  Section  211,320, 

The  court  is  empowered  by  Section  211.390  to  provide 
for  the  custody  of  neglected  children.  That  section  reads 
in  part,  as  follows: 

"1.  feien  any  child  coming  under  the  provi- 
sions of  sections  211,310  to  211,510  shall 
be  adjudged  to  be  neglected  or  delinquent 
or  in  need  of  the  care  of  discipline  and 
protection,  the  court  may  make  an  order 
committing  the  child,  under  such  conditions 
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as  It  may  prescribe,  to  the  care  of  some 
reputable  person  of  good  moral  character, 
or  to  the  care  of  some  association  will- 
ing to  receive  it,  embracing  in  Its  ob- 
jects the  purpose  of  caring  for  neglected 
children,  or  to  any  institution  incorporated 
under  the  laws  of  this  state  that  may  care 
for  children,  or  to  any  institution  or  agency 
which  now  is  or  hereafter  may  be  established 
by  the  state  or  county  for  the  care  of  children; 
or  the  court  may  place  the  child  in  the  care 
and  control  of  a probation  officer,  and  may 
allow  such  child  to  remain  in  its  home  sub- 
ject to  the  visitation  and  control  of  the 
probation  officer,  to  be  returned  to  the 
court  for  further  proceedings  whenever  such 
action  may  appear  to  the  court  to  be  neces- 
sary; or  the  court  may  authorize  the  child 
to  be  placed  in  a suitable  family  home,  sub- 
ject to  the  friendly  supervision  of  a proba- 
tion officer  and  the  further  order  of  the 
court;  or  it  may  authorize  the  child  to  be 
cared  for  in  some  suitable  family  home  in 
such  manner  as  may  be  ordered  by  the  court 
or  may  arrange  for  same  through  voluntary 
contributions  or  otherwise  until  suitable 
provision  may  be  made  for  the  child  ih  a 
home  without  such  payment, 

# >jt  * ■*  # x # k # * # 

”3.  After  any  child  shall  have  come  under 
the  care  or  control  of  the  juvenile  court 
as  herein  provided,  any  person  who  shall 
thereafter  knowingly  contribute  to  the  de- 
linquency or  neglect  of  such  child,  shall 
knowingly  disobey,  violate  or  interfere  with 
any  lawful  order  of  said  court*  with  relation 
to  said  child,  shall  be  guilty  of  contempt 
of  court,  shall  be  proceeded  against  as  now 
provided  by  law  and  punished  by  Imprisonment 
in  the  county  jail  for  a term  not  exceeding 
six  months^  or  by  a fine  not  exceeding  five 
hundred  dollars  or  by  both  such  fine  and 
imprisonment* 


■4- 


Honorable  G,  Dark  Green: 


Since  the  Circuit  Court  has  the  power  to  order  that 
custody  of  the  children  be  given  to  the  person  mentioned 
in  your  letter,  it  has  the  power,  under  Section  476,070* 
to  enforce  such  an  order#  Said  section  reads* 

“All  courts  shall  have  power  to  issue  all 
writs  which  may  be  necessary  in  the  oxer* 
else  of  their  respective  jurisdictions , 
according  to  the  principles  and  usages  of 
law.” 

Sheriffs  are  required  by  Section  £7*100  to  * # 
execute  all  process  directed  to  him  by  legal  authority# 
including  writs  of  replevin,  attachments  and  final  pro- 
cess issued  by  magistrates."  Therefore,  the  sheriff  is 
obliged  to  execute  the  order  of  your  court. 

In  addition  to  the  Inherent  power  of  a Circuit  Court 
to  punish  for  contempt,  disobedience  of  a lawful  order  of 
the  court  Is  declared  by  Section  211.390.3,  supra,  to  be 
contempt.  Further,  Section  1^6,110  provides: 

"Every  court  of  record  shall  have  power 
to  punish  as  for  criminal  contempt  per- 
sons guilty  of 
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"(3)  Willful  disobedience  of  any  process 
or  order  lawfully  issued  or  made  by  it;" 

Thus,  a knowing  or  willful  disobedience  of  a lawful 
order  of  the  court  constitutes  contempt  of  that  court, 
and  may  be  punished. 


CONCLUSION 

In  the  premises,  therefore,  it  Is  the  opinion  of  this 
office  that  the  Circuit  Courts  in  counties  of  the  third 
and  fourth  classes,  said  counties  having  populations  of  less 
than  £0,000  each,  have  the  power  to  make  orders  touching  upon 
the  custody  of  neglected  children,  and  the  power  to  direct 
the  sheriff  to  take  physical  custody  of  such  children  for 
the  purpose  of  carrying  out  such  orders  of  the  court.  The 
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sheriff  or  any  other  person  willfully  or  knowingly  dis- 
obeying suoh  an  order  may  be  found  to  be  in  contempt  of 
the  court. 

The  foregoing  opinion,  which  I hereby  approve.,  was 
prepared  by  my  Assistant,  Mr.  Paul  McGhee. 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 
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DEPARTMENT  OP  CORRECTIONS:  Department  of  Corrections  of  the 

PENAL  INSTITUTIONS:  State  of  Missouri  may,  within  its 

PERSONNEL  OFFICERS:  discretion,  establish  a bureau 

PUBLIC  OFFICERS:  of  personnel  pursuant  to  Section 

216.050,  RSMo  1949,  and  said  de- 
partment may,  within  the  limits 
of  its  appropriation  for  such  purposes,  employ  such  personnel 
as  it  considers  necessary  to  discharge  the  functions  of  that 
bureau.  It  is  within  the  discretion  of  the  Department  of 
Corrections  whether  to  appoint  a person  to  supervise  said  per- 
sonnel bureau. 


Honorable  C*  D,  Hamilton 
Representative,  Ralls  County 
New  London,  Missouri 

Dear  Sir: 

By  letter  of  January  195'4»  y°u  requested  an 
official  opinion  as  follows: 

M # * * After  Mr.  J.  K.  Walsh  left 
the  office  of  Personnel,  Division 
of  Penal  Institutions,  Mr.  Thomas 
E,  Whitecotton,  Director  of  Penal 
Institutions,  instead  of  appointing 
another  man,  took  charge  of  the 
office  himself. 

“Wasn’t  this  office  set  up  by  statute? 

If  so,  shouldn’t  it  be  filled?  If  It 
is  of  no  use,  then  we  should  abolish 
it," 

The  only  statutory  authorization  for  establishing  a 
personnel  bureau  within  the  Department  of  Corrections  is 
by  Section  216.050,  RSMo  1949: 

"The  department  of  corrections  may 
establish  such  bureaus  as  research 
and  statistics,  personnel,  finance 
and  other  bureaus  which  it  may  deem 
necessary  and  desirable  in  carrying 
on  th©  work  of  the  department. " 


Honorable  C.  D,  Hamilton 


Hot©  particularly  that  the  statute  states  that  such 
a bureau  "may"  be  established,  ri?he  Supreme  Court  of  Missouri 
in  State  ex  rel.  v.  Holt  County  Court,  39  Mo.  521,  l.e.  524* 
gives  this  rule  as  to  when  the  word  “may  should  be  construed 
as  mandatory,  rather  than  as  permissive* 

* i*  Quite  a list  of  authorities,  touching 
the  proper  construction  of  the  word  ’may* 
as  used  in  statutory  enactments,  has  been 
presented  in  the  petitioner* s brief,  all 
of  which  have  been  carefully  examined. 

These  authorities  are  uniformly  to  the 
effect  that  the  word  is  only  to  be  con- 
strued as  mandatory  for  the  purpose  of 
sustaining  or  enforcing  a right,  but  # 

never  to  create  one,  * # * 

Thus  it  is  concluded  that  the  legislature  has  given 
permission  to  establish  such  a bureau,  but  that  the  statute 
does  not  absolutely  require  the  Department  of  Corrections  to 
establish  a personnel  bureau.  Mr.  J,  K,  Walsh  was  for  some 
time  the  personnel  officer  of  the  personnel  bureau  of  the 
division  of  penal  institutions.  There  is  no  statute  setting 
up  the  office  of  "personnel  officer.”  The  Supreme  Court  of 
Missouri  in  State  v*  Pretended  Consolidated  School  Dlst.  No,  3 
of  St.  Charles  County,  240  S.W.  (2d)  946  declared  the  primary 
purpose  of  statutory  construction  to  be,  l.e.  950* 

"The  primary  purpose  of  statutory  con- 
struction is  to  ascertain  and  give  effect 
to  the  expressed  legislative  intent* 

-”r  is*  ft" 

In  interpreting  a statute  we  must  further  be  guided  by 
Section  1.090,  RSMo  1949,  which  reads  as  follows* 

"Words  and  phrases  shall  be  taken  in 
their  plain  or  ordinary  and  usual  sense, 
but  technical  words  and  phrases  having 
a peoullar  and  appropriate  meaning  in 
law  shall,  be  understood  according  to 
their  technical  import." 

Therefore,  in  taking  the  wcr  ds  and  phrases  of  Section 
216.050,  quoted  above,  in  the  plain  and  ordinary  sense,  it 
must  be  concluded  that  the  Legislature  intended  to  leave 
to  the  discretion  and  judgment  of  the  Department  of  Correc- 
tions whether  a bureau  of  personnel  is  necessary,  and  to 
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give  that  department  discretionary  authority  to  employ  the 
personnel  it  considers  necessary  to  discharge  the  functions 
of  said  bureau,  within  the  limit  of  moneys  appropriated  for 
such  purpose. 


C0HCLH3I0N 

In  the  premises,  therefore,  it  is  the  opinion  of  this 
office  that  the  Department  of  Corrections  of  the  State  of 
Missouri  may,  within  its  discretion,  establish  a bureau 
of  personnel  pursuant  to  Section  21o„05>0,  RSMo  1949?  and 
said  department  may,  within  the  limits  of  its  appropriation 
for  such  purposes,  employ  such  personnel  as  it  considers 
necessary  to  discharge  the  functions  of  that  bureau#  It 
Is  within  the  discretion  of  the  Department  of  Corrections 
whether  to  appoint  a person  to  supervise  said  personnel 
bureau. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  ray  assistant,  Mr*  Paul  McGhee, 

Very  truly  yours. 


PMcG: vlw 


JOHN  M*  DALTON 
Attorney  General 


OFFICERS : Offices  of  mayor  of  fourth  class  city  and  county 

clerk  of  third  class  county  are  not  incompatible 
1 and  both  may  be  held  by  same  person  at  same  time. 


Honorable  Lane  Harlan 
Prosecuting  Attorney 
Cooper  County 
Boonvllle,  Missouri 

Dear  Sirt 

Your  recent  request  for  a legal  opinion  of  this  department 
has  been  received,  and  reads  as  follows  t 

”1  would  appreciate  very  much  if  your 
office  could  give  to  me  an  opinion  on 
the  following  question:  * Are  the  of- 
fices of  mayor  of  & city  of  the  fourth 
-7  class  and  County  Clerk  in  a county  of 

third  class  incompatible  so  that  one 
individual  cannot  hold  both  offices  at 
the  same  time?'*'” 

No  constitutional  or  statutory  provisions  of  Missouri  pro- 
hibit one  from  holding  the  offices  of  mayor  of  a fourth  class 
city  and  county  clerk  of  a third  class  county  at  the  same  time. 

At  common  law,  incompatible  offices  could  not  be  held  by 
one  person  at  the  same  time , and  since  the  common-law  doetrlne 
is  still  in  effect  in  Missouri,  we  must  determine  whether  the 
offices  mentioned  in  the  opinion  request  are  compatible  or  in- 
compatible before  attempting  to  answer  such  inquiry. 

The  general  rule  as  to  when  offices  are  considered  to  be 
Incompatible  has  been  stated  in  Am.  Jur.,  Vol.”  1*2,  page  936,  as 
follows : 

# # # They  are  generally  considered  ; 
incompatible  where  such  duties  and  func- 
tions are  inherently  inconsistent  and 


repugnant  so  that,  because  of  the  con- 
trariety and  antagonism  which  would  result 
from  the  attempt  of  one  person  to  discharge 
faithfully,  impartially,  and  efficiently 
the  duties  of  both  offices,  considerations 
of  public  policy  render  it  improper  for  an 
incumbent  to  retain  both*  It  is  not  an 
essential  element  of  incompatibility  of 
offices  at  common  law  that  the  clash  of 
duty  should  exist  in  all  or  in  the  greater 
part  of  the  official  functions.  If  one 
office  is  superior  to  the  other  in  some 
of  its  principal  or  important  duties*  §9  t 
that  the  exercise  of  §uch; duties  may -con- 
flict, to  the  public  detriment,  with  the 
exercise  of  other  important  duties . in  the 
subordinate  office , then  the  offices  are 
incompatible , It  is  immaterial  on  the 

V question  of  incompatibility  that  the  party 

V need  not  and  probably  will  not  undertake 
to  act  in  both  offices  at  the  same  time, 

The  admitted  necessity  of  such  a course  is 
the  strongest  proof  of  the  incompatibility 
of  the  two  offices.  There  is  no  incompa- 
tibility between  offices  in  which  the  duties 
are  sometimes  the  same,  and  the  manner  of 
discharging  them  substantially  the  same. 

Nor  are  offices  inconsistent  where  the  duties 
performed  and  the  experience  gained  in  the 
one  would  enable  the  incumbent  the  more  in- 
telligently and  effectually  to  do  the  duties 
of  the  other,” 

The  common-law  doctrine  of  compatible  and  Incompatible  of- 
fices was  stated  and  applied  in  the  case  of  Walker  v.  Bus,  13S> 

Mo,  32£,  which  appears  to  be  the  leading  case  in  Missouri  on  this 
subject.  In  this  case  it  was  held  that  the  office  of  deputy 
sheriff  of  the  City  of  St.  Louis  was  not  incompatible  with  that 
of  school  director  and  could  be  held  by  the  same  person  at  the 
same  time.  At  l.c,  338  the  court  said* 

"V.  The  remaining  inquiry  is  vrhether  the 
duties  of  the  office  of  deputy  sheriff  and 
those  of  school  director  are  so  inconsistent 
and  incompatible  as  to  render  it  improper 
that  respondent  should  hold  both  at  the  same 
time.  At  common  law  the  only  limit  to  the 
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number  of  offices  one  person  might  hold  was 
that  they  should  b©  compatible  and  consistent. 

The  incompatibility  does  not  consist  in  a 
physical  Inability  of  one  person  to  discharge 
the  duties  of  the  two  offices,  but  there  must 
be  some  inconsistency  in  the  functions  of  the 
two?  some  conflict  in  the  duties  required  of 
the  officer,  as  where  one  has  some  supervision 
of  the  other,  is  required  to  deal  with,  con- 
trol, or  assist  him, 

w It  was  said  by  Judge  Polger  in  People  ex  rel, 
v«  Green,  8 N.Y,  loc.oit.  Where  one 

office  is  not  subordinate  to  the  other,  nor 
the  re lations • of  the  one  to  the  other  such  as 
are  inconsistent  and  repugnant , there  i's  not 
that  incompatibility  from  which  the  law  de- 
clares that  the  acceptance  of  the  one  is  the 
vacation  of  the  other.  The  force  of  the  word, 
in  its  application  to  this  matter  is,  that 
from  the  nature  and  relations  to  each  other, 
of  the  two  places,  they  ought  not  to  be  held 
by  the  same  person,  from  the  contrariety  and 
antagonism  which  would  result  in  the  attempt 
by  one  person  to  faithfully  and  impartially 
discharge  the  duties  of  one,  toward  the  in- 
cumbent of  the  other.  Thus,  a map  may  not  be 
landlord  and  tenant  of  the  same  premises.  He 
may  be  landlord  of  one  farm  and  tenant  of 
another,  though  he  may  not  at  the  same  hour 
be  able  to  do  the  duty  of  each  relation.  The  . 
offices  must  subordinate,  one  the  other,  and 
they  must,  per  se , have  the  right  to  inter- 
fere, one  with  iKe  othej?,  before  they  are 
incompatible  at  common  law, 1 w 

As  to  vrtiether  there  is  any  inconsistency  in  regard  to  the 
duties  of  mayor  of  a fourth  class  city  and  those  of  county  clerk 
of  a third  class  county,  so  that  one  person  cannot  hold  both  of- 
fices at  the  same  time,  will  require  a consideration  of  the 
statutes  relating  to  the  nature  and  duties  of  each  office.  We , 
therefore,  direct  your  attention  to  the  following  sections  of 
the  Missouri  Revised  Statutes,  19R9,  namely  Sections  79.110, 
79,120  and  79,200,  which  sections  give  the  principal  duties  of 
the  office  of  mayor  of  a fourth  class  city: 

Sec,  79*110.  ttThe  mayor  and  board  of  aider- 
men  of  each  city  governed  by  this  chapter 
shall  have  the  care,  management  and  control 
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of  the  city  and  Its  finances*  and  shall  have 
power  to  enact  and  ordain  any  and  all  ordi- 
nances not  repugnant  to  the  constitution  and 
laws  of  this  state,  and  such  as  they  shall 
deem  expedient  for  the  good  government  of 
the  city*  the  preservation  of  peace  and  good 
order,  the  benefit  of  trade  and  commerce  and 
the  health  of  the  inhabitants  thereof,  and 
such  other  ordinances*  rules  and  regulations 
as  may  be  deemed  necessary  to  carry  such 
powers  into  effect,  and  to  alter,  modify  or 
repeal  the  same.” 

Sec.  79.120.  "The  mayor  shall  have  a seat 
in  and  preside  over  the  board  of  aldermen, 
but  shall  not  vote  on  any  question  except 
in  case  of  a tie,  nor  shall  he  preside  or 
vote  in  cases  when  he  is  an  interested  ^ 
party.  He  shall  exercise  a general  super- 
vision over  all  the  officers  and  affairs  of 
the  city,  and  shall  take  care  that  the 
ordinances  of  the  city,  and  the  state  laws 
relating  to  such  city*  are  complied  with." 

Seo,  79.200,  "The  mayor  shall  be  active 
and  vigilant  in  enforcing  all  laws  and 
ordinances  for  the  government  of  the  city, 
and  he  shall  cause  all  subordinate  officers 
to  be  dealt  with  promptly  for  any  neglect 
or  violation  of  duty*  and  he  is  hereby 
authorized  to  call  on  every  male  inhabitant 
of  the  city  over  eighteen  years  of  age  and 
under  fifty,  to  aid  in  enforcing  the  laws." 

Section  51.120,  RSMo  19^9*  provides  the  general  duties 
required  of  oounty  clerks,  and  reads  as  follows: 

"Every  clerk  of  a county  court  shall  keep 
an  accurate  record  of  the  orders,  rules, 
and  proceedings  of  the  county  court,  and 
shall  make  a complete  alphabetical  index 
thereto } issue  and  attest  all  process, 
when  required  by  law,  and  affix  the  seal  of 
his  office  thereto}  keep  an  accurate  account 
of  all  moneys  coming  into  his  hands  on  ac- 
count of  fees,  costs  or  otherwise*  and 
punctually  pay  over  the  same  to  the  persons 


entitled  thereto}  provided,  that  when  the 
clerk  of  the  circuit  court  of  his  county 
is  a party,  plaintiff  or  defendant,  to  a 
suit  or  action,  the  writ  of  summons  and 
all  other  process  relating  thereto  shall 
be  issued  by  the  olerk  of  the  county  court, 
the  reason  therefor  being  noted  on  said 
process,  and  said  clerk  Of  the  county  court 
shall,  on  the  trial  of  such  cause,  act  as 
temporary  clerk  of  the  circuit  court  and 
otherwise  perform  all  the  duties  of  the 
clerk  of  the  circuit  court*” 

From  the  provisions  of  the  above-quoted  statutes  pertaining 
to  the  office  of  mayor,  it  appears  that  the  mayor  is  the  chief 
executive  of  a fourth  class  city*/.  As  such  officer,  he  has  general 
supervision  and  control  over  all  other  officers  and  affairs  of 
the  city,  Ihs  statute  also  provides  that  he  shall  be  vigilant  in 
the  enforcement  of  all  laws  and  ordinances  for  the  government  of 
the  city.  It  is.  noted  that  the  powers  and  duties  of  the  mayor 
prescribed  by  statute  are  limited  to  the  enforcement  of  all  laws, 
ordinances  , and  affairs  of  the  city  of  which  he  is  mayor  and  that 
he  has  no  powers  or  duties  to  perform  as  such,  nor  does  he  have 
any  supervision  or  control  over  any  other  officers  or  political 
subdivisions  of  the  state. 

From  the  provisions  of  Section  51.120,  supra,  it  is  apparent 
that  the  county  clerk  is  a ministerial  officer  whose  chief  duty 
is  the  keeping  of  an  accurate  reoord  of  all  proceedings  had  by 
the  county  court  of  which  he  is  clerk.  While  there  are  other 
duties  to  be  performed  by  the  county  clerk  than  those  specified 
in  this  section,  none  of  such  other  duties  are  pertinent  to  the 
matter  of  inquiry,  and  we  believe  it  is  unnecessary  to  mention 
them  herein. 

Long  ago  the  lawmakers  of  this  state  saw  fit  to  create  the 
offices  of  mayor  of  a fourth  class  city  and  county  clerk.  Each 
office  is  separate  and  distinct  from  the  other,  as  each  is  neces- 
sarily and  fundamentally  different  from  the  other  insofar  as  the 
purpose  and  duties  of  each  are  concerned,  and  neither  has  any 
connection  in  this  respect  with  the  other. 

As  has  been  mentioned  above,  the  duties  of  the  former  office 
are  concerned  only  with  governmental  and  other  affairs  of  the 
city,  and  that  the  mayor  has  no  powers  or  duties  to  perform  with 
reference  to  the  citizens  or  over  any  other  political  subdivision 
of  the  state  than  that  of  his  own  city. 

It  will  also  be  recalled  that  the  chief  duties  of  the  county 
clerk  are  the  keeping  of  the  records  of  all  county  court  proceedings, 


and  that  such  officer  is  not  required  to  perform  any  duties  of 
the  nature  of  those  required  of  the  former  officer,  and  that 
neither  officer  in  his  capacity  as  such  has  been  given  any  super- 
vlsory  control  over  the  other  by  law.  It  further  appears  that 
the  duties  of  one  of  such  offices  are  not  so  inconsistent  or 
repugnant  or  conflicting  with  those  of  the  other  so  that  one  per- 
son could  not  hold  both  offices  and  faithfully  and  efficiently 
perform  the  duties  of  both  offices  at  the  same  time, 

ir- 
itis, therefore,  our  thought  that  the  offices  of  mayor  of 
a fourth  class  city  and  county  clerk  of  a third  class  county  are 
compatible  and  that  one  person  may  legally  hold  both  offices  and 
perform  the  duties  of  each  at  the  same  time. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  duties  of  the 
office  of  mayor  of  a city  of  the  fourth  class  are  not  repugnant 
or  incompatible  with  those  of  clerk  of  the  county  court  of  a 
county  of  the  third  class  and  that  one  person  may  hold  both 
offices  at  the  same  time. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr,  Paul  N,  Chitwood, 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  Seneral 


ELECTIONS:  One  who  filed  declaration  of  candidacy  for  nomination  of 
state  representative  within  time  and  manner  prescribed 
by  Section  120.31+0  RSMo  1914-9,  but  at  time  failed  to  present  receipt 
or  other  evidence  that  fee  required  by  Section  120.350  RSMo  191+9 
was  previously  paid  to  treasurer  of  county  central  committee  of 
party  upon  whose  ticket  candidate  is  running,  but  on  same  day,  sub- 
sequent to  filing  of  declaration,  fee  is  paid  and  no  receipt  obtain- 
ed therefor,  candidate  has  substantially  complied  with  Sections 
120.31+0  and  120.3^0  RSMo  191+9,  and  his  name  must  be  printed  upon 
official  ballot. 

4-,  (<7 


dhbrable  C»  D*  Hamilton 
tat©  Represent at ive 
Halls  County 
New  London,  Missouri 

Bear  Sir* 

This  department  is  in  receipt  of  your  recent  request  for  an 
official  opinion,  as  shown  by  said  request  and  attached  correspond- 
ence* The  inquiry  reads  in  part  as  follows* 

«A  man  filed  for  an  office  here  in  the 
county,  instead  of  paying  the  money  to 
the  treasurer  and  getting  a receipt, 
turning  it  over  to  the  County  Clerk  for 
filing,  he  went  to  the  County  Clerk# 
personally  signed  the  treasurer f » name 
by  him,  then  took  the  money  to  the 
treasurer*  Is  this  within  the  scope 
of  the  law?” 

*76<ru- 

Neither  the  inquiry  statement  of  facts  of  the  original 
letter  were  clear  to  us,  and  we  requested  that  you  explain  both 
more  fully*  From  such  explanation  we  understand  the  facts  to* 
volved  to  be  substantially  as  follows* 

Noon  April  27,  19f?i+,  Chester  Davis,  apparently  a citizen 
of  Ralls  County,  Missouri,  filed  a declaration  of  his  candidacy 
for  the  Democratic  nomination  of  state  representative,  to  be 
voted  upon  in  the  primary  election  to  be  held  in  Ralls  County  in 
August,  19$k»  The  declaration  was  filed  with  the  county  clerk  of 
said  county,  and  accompanying  the  declaration  was  what  purported 
to  be  a receipt,  showing  that  the  sum  of  #£*00  had  been  paid  by 
Davis  to  the  treasurer  of  the  Democratic  Central  Committee  of  such 
county*  The  receipt  has  been  described  as  an  ordinary  receipt, 
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except  that  ifc  was  written  by  Davis,  who  signed  the  treasurer’s 
name  thereto  and  underneath  which  was  placed  the  words  ttby  Chester 
Davis#”  The  purported  receipt  appeared  to  evidence  the  fact  that 
Davis  had  paid  the  #5*00  filing  fee  required  by  law  to  the  treas- 
urer of  the  political  party  upon  whose  ticket  he  proposed  to  run 
in  the  coming  primary  election.  Ko  date  is  given,  but  from  the 
facts  we  assume  that  the  receipt  bore  the  same  date  as  the  declar- 
ation, namely,  April  27 * 1954* 

The  statement  of  facts  goes  into  further  details  and  discloses 
that  the  receipt  was  unauthorized  and  certainly  not  what  it  pur- 
ported to  be.  Said  facts  show  that  oh  the  same  day,  after  he  had 
filed  his  declaration,  Davis  went  to  Center,  Missouri,  where  he 
contacted  the  treasurer  of  the  county  central  committee  and  paid 
to  her  the  #5.00  filing  fee  required  by  statute.  This  was  the 
first  notice  the  treasurer  had  received  of  Davis*  candidacy  and 
it  is  obvious  that  Davis  made  no  attempt  to  contact  her  or  to  pay 
the  filing  fee  previous  to  filing  his  declaration.  Upon  receiving 
such  fee,  the  treasurer  did  not  issue  her  official  receipt  to  Davis 
evidencing  such  payment,  nor  has  she  ever  Issued  her  receipt  to  him 
for  same*  It  is  stated  that  she  has  not  at  any  time  authorized 
Davis  to  issue  the  receipt  here  in  question  or  to  sign  her  name,  by 
him  to  said  receipt. 

Ho  reason  is  given  why  Davis  made  no  effort  to  pay  the  fee  to 
the  treasurer  previous  to  filing  his  declaration,  and  since  the 
statement  of  facts  fails  to  Indicate  that  subsequent  to  the  writ- 
ing of  the  receipt  the  treasurer  ratified  the  writing  of  same,  we 
must  assume  that  no  ratification  was  ever  made;  that  Davie  was 
unauthorized  to  write  same,  and  that  such  receipt  was  void  and  of 
no  effect.  * ' 

In  view  of  the  explanation  given,  we  understand  that  the  ques- 
tion Intended  to  be  presented  in  the  original  ppinion  request  is: 
Whether  or  not  Chester  Davis  is  entitled  to  have  his  name  printed 
upon  the  official  ballot  as  a candidate  for  the  Democratic  nomina- 
tion of  state  representative,  and  to  have  same  submitted  to  the 
voters  in  the  primary  election  to  be  held  in  Halls  County,  Missouri, 
In  August,  195u-* 

In  other  words,  has  Davis  sufficiently  complied  with  the  ap- 
plicable Missouri  statutes  pertaining  to  the  filing  of  declarations 
of  candidacy  for  nomination  to  public  office,  and  payment  of  a 
filing  fee  required  by  said  statutes,  at  the  time  he  filed  his 
declaration  and  purported  receipt  with  the  county  clerk,  so  that 
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his  name  could  be  printed  upon  the  official  ballot,  and  more  parti* 
cularly,  has  he  sufficiently  complied  with  Sections  120*340  HSMo 
1949  and  12Gf3£0  RSMo  1949?  Section  120.340  RSMo  1949  reads  as 
follows: 

wThe  name  of  no  candidate  shall  be  printed 
upon  any  official  ballet  at  any  primary 
election  unless  such  candidate  has  on  or 
before  the  last  Tuesday  of  April  preceding 
such  primary  filed  a written  declaration, 
as  provided  in  sections  120.300  to  120*650, 
stating  his  full  name,  residence,  office 
for  which  he  proposes  as  a candidate,  the 
party  upon  whose  ticket  he  is  to  be  a can- 
didate, that  if  nominated  and  elected  to 
such  office  he  will  qualify,  and  such 
declaration  shall  be  in  substantially  the 
following  form: 

X,  the  undersigned,  a resident 
and  qualified  elector  of  the 
( * • . precinct  of  the  town  of 
• . . },  or  (the  . • • precinct 
of  the  • • . Ward  of  the  city 
of  • * .),  or  the  ...  precinct 
of  • • . township  of  the  county 
of  . . , and  state  of  Missouri, 
do  announce  myself  a candidate 
for  the  office  of  ...  on  the 
...  ticket,  to  be  voted  for 
at  the  primary  election  to  be 
held  on  the  first  Tuesday  in 
August,  , » .,  and  I further 
declare  that  if  nominated  and 
elected  to  suoh  office  I will 
qualify*” 

Section  120*350  HSMo  1949  reads  as  follows: 

H(l)  Eaoh  candidate,  except  a ^candidate  for  a 
township  office . previous  to  filing  declara-  ' 
tion  papers,  aiTln  sections  120 *300  to  120.650 
pr'e s crib ed , 'shall  pay" 'to  t he'  treasurer  of  the 
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state  or  county  central  committee  of  the 
political  party  upon  whose  ticket  he  seeks 
nomination  a certain  sum  of  money, as  follows : 

7#  #>/  * •»  «■  -:i-  * #-*  « -:$•  *:'r  « 4f  # -si-  -5! 

”(2)  To  the  treasure!*  of  the  county  central 
committee:  frive  dollars  If  he  is  a candi-"' 
elate  for  state  representative  or  any  county 
Office.  : -lr.T  r ' ■ : V 

”2#  The  candidate  shall  talc©  a receipt 
therefor  and  file  such  receipt  with  his 
declaration  papers.  The  sums  of  money  so 
paid  by  the  several  candidates  shall  be 
evidence  of  their  good  faith  in  filing 
their  declaration  papers  and.  shall  be  used 
as  an  expense  fund  by  the  several  politi- 
cal parties  upon  whose  tickets  the  various 
candidates  seek  nomination.’*  (Underscoring 
supplied . ) 

We  understand  the  chief  objection  of  the  opinion  request 
is  that  the  receipt  for  Davis’  filing  fee  is  insufficient,  and 
that  he  has  failed  to  comply  with  the  law  in  paying  his  filing 
fee  and  in  obtaining  a proper  receipt  for  such  payment,  previous 
to  filing  the  declaration. 

As  to  whether  or  not  Davis  has  specifically  complied  With 
the  statutory  requirements  will,  of  course,  depend  upon  the  con- 
struction to  be  given  said  sections* 

The  only  function  of  a receipt  of  this  nature  is  to  present 
evidence  to  the  county  clerk  that  the  prospective  candidate  has 
paid  the  necessary  filing  fee  to  the  appropriate  committee  treas- 
urer, previous  to  filing  his  declaration,  so  that  the  receipt  can 
be  filed  with,  but  not  necessarily  at  the  same  time,  as  the  declara- 
tion. If  the  prerequisites  mentioned  by  the  above  quoted  seotions 
have  been  complied  with,  then  it  becomes  the  county  clerk’s  duty 
to  file  said  declaration  papers,  and  such  candidate's  name  must  be 
printed  upon  the  ballot,  and, .conversely,  if  the  candidate  fails  to 
comply  with  said  statutory  requirements  he  is  not  entitled  to  have 
his  name  printed  upon  the  ballot. 
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In  the  event  Davis  had  previously  paid  the  filing  fee  and 
had  never  received  a receipt  from  the  treasurer  this  would  have 
been  a sufficient  compliance  with  Sections  120.340  and  120*3^0, 
supra#  Such  was  declared  to  be  the  law  by  the  Sup*.©^  Court  in 
the  case  of  State  ex  rel#  Haller  v#  Arnold,  277  Mo.  4?4»  At  l.c* 
480  the  court  said 1 

That  question  1st  Does  Section 
60l£  of  the  act  supra,  above  quoted,  ab- 
solutely require  as  a condition  precedent 
to  the  placing  by  the  Board  of  Election 
Commissioners  of  the  name  of  a proposed 
non-partisan  candidate  on  the  official 
ballot,  that  the  receipt  of  the  City  Treas- 
urer for  the  deposit  of  the  sum  of  sixty 
dollars  shall  be  filed  along  with,  and  con- 
temporaneously with  the  certificate  of 
nomination  of  such  proposed  candidate? 

nWe  have  concluded  that  is  does  not.  The 
affirmative  of  the  question  stated  and 
presented  by  the  facts  here  at  issue  would 
in  our  opinion  and  in  the  light  of  the 
language  of  the  above  section  be  too  narrow 
a view  to  take  of  the  meaning  of  that  sec- 
tion# Such  a view  would  inevitably  restrict 
and  circumscribe  the  right  of  a citizen  to 
be  a candidate  for  office  within  such  limits 
and  hedge  the  privilege  about  with  such  con- 
ditions as  materially  to  impinge  upon  the 
guarantee  of  the  Constitution  that  ’all 
elections  shall  be  free  and  open*  {Section 
9#  Article  2,  Constitution  187$ •)  It  will 
be  noted  that  the  statute  usee  the  word 
‘with*  only,  without  qualifying  this  word 
by  the  word  * contemporaneously  * or  other 
similar  word  connoting,  or  importing, 
simultaneity  of  filing  of  both  the  receipt 
for  the  deposit  and  the  certificate  of 
nomination.  Clearly,  the  language  used 
imports  and  requires  the  filing  of  this 
receipt  at  the  same  place  and  with  the 
same  officer  with  whom  such  certificate 
of  nomination  is  filed;  # & « 
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"It  is  manifest  that  any  eligible  candidate 
for  office  is  entitled  to  the  whole  of  the 
last  day  allowed  by  law  within  which  to  sub- 
mit himself  to  the  electors  for  their  Suf- 


frages* In  a case  like  this,  where  the 
proposed  candidate  is  in  no  wise  at  fault 
(the  argument  that  he  should  have  made  up 
hie  mind  earlier  obviously  having  no  weight, 
by  reason  of  the  truth  of  the  premise  last 
above)  ought  he  to  be  deprived  of  the  privi- 
lege of  running  for  a public  office  by  the 
mere  adventitious  fact  of  the  absence  from 
his  office,  or  from  the  city,  or  from  the 
state,  of  the  only  officer  from  whom  the  re- 
quired official  receipt  can  under  the  letter 
of  the  law  be  obtained?  l'he  Treasurer  might 
be  ill,  or  a case  can  be  Imagined  where  the 
death  of  the  Treasurer  might  bccur  on  the 
last  day  for  filing  prescribed  by  the  letter 


of  the  statute,  and  wherein  it  would  be  im- 
possible to  appoint  his  successor  in  time  to 
have  such  successor  accept  the  required  de- 
posit and  issue  the  required  receipt  therefor. 
«•  & # all  that  should  be  required  is  the 
earliest  possible  payment  and  obtention  and 
filing  thereafter  of  such  receipt : provided , 
such  filing  of  the  receipt  shall  be  in  time'"' 
to  allow  of  the  performance  "‘by  The  Boar#  of 
flection  ^ommls  s loner's  of  'the  very  first  of 
the  ensuing  duties'  incumFeht'upon  tSem  by  law. 
# # IP1 


It  has  long  been  a cardinal  rule  of  statutory  construction, 
as  declared  by  the  appellate  courts  of  this  state,  that  the  statute 
under  consideration  must  be  given  that  construction  which  would 
give  effect  to  the  intent  of  the  legislators  and  that  such  intent 
if  possible  shall  be  ascertained  from  the  words  expressed.  The 
words  of  such  a statute  shall  be  given  their  common  or  ordinary 
meaning  unless  from  the  context  it  appears  that  some  other  or  dif- 
ferent meaning  was  int ended  • 

Another  important  statutory  rule  of  construction  is  that  the 
legislators  are  presumed  to  have  passed  a reasonable  and  constitu- 
tional statute  rather  than  an  unreasonable  and  unconstitutional  one. 
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These  rules  are  so  firmly  established  that  we  believe  it  would 
serve  no  useful  purpose  to  cite  any  Missouri  court  decisions  sup- 
porting  them. 

Keeping  these  rules  of  statutory  construction  in  mind,  we 
turn  our  attention  to  the  construction  of  Sections  120*340  and 
120.350  supra.  It  must  be  remembered  that  said  sections  are  a 

fart  of  the  election  laws,  and  that  such  laws  are  to  be  construed 
iberally  in  order  to  effectuate  the  purposes  for  which  they  were 
enacted,  namely,  that  the  right  of  suffrage,  and  to  run  for  public 
office  shall  not  be  unduly  or  unreasonably  restricted,  j To  construe 
said  laws  in  any  other  manner  would  be  in  violation  of  those  con- 
stitutional provisions  which  declare  that  all  elections  shall  be 
free  and  open.  In  the  case  of  Halier  v»  Arnold  supra,  among  other 
matters  passed  upon,  the  court  upheld  above  mentioned  principle  as 
the  law  and  at  l.o.  480  said* 

”*■  e # Such  a view  would  inevitably  restrict 
and  circumscribe  the  right  of  a citizen  to 
he  a candidate  for  office  within  such  limits 
and  hedge  the  privilege  about  with  such  con- 
ditions as  materially  to  impinge  upon  the 
guarantee  of  the  Constitution  that  ’all 
elections  shall  be  free  and  open’  (Section 
9,  Article  2,  Constitution  1875*)*  * *” 

(Said  constitutional  provision  is  now  Section  25,  Article  I,  Con- 
stitution of  1945 » ) 

If  a strict  construction  of  the  above,  mentioned  sections  is 
to  be  given  then  It  would  unquestionably  be  the  mandatory  duty  of 
a candidate  to  file  a declaration  within  the  time  required  and  to 
present  a receipt  to  the  county  clerk  (though  not  necessarily  at 
the  same  date  of  filing  the  declaration)  evidencing  the  payment  of 
the  fee  mentioned  In  Section  120.350  supra.  Failing  in  this  parti- 
cular, such  candidate  would  not  be  entitled  to  have  his  name  printed 
upon  the  official  ballot. 

On  the  other  hand,  if  a liberal,  rather  than  a strict,  narrow, 
or  technical  construction  of  these  statutes  Is  to  be  adopted,  said 
statutes  should  be  construed  as  requiring  a candidate  for  nomination 
to  public  office  to  file  his  declaration  with  the  county  clerk  of 
the  candidate’s  county  within  the  period  specified  and  to  present  a 
receipt  or  some  other  evidence  showing  the  prior  payment  of  the  fee 
to  the  appropriate  treasurer  of  the  political  central  committee,  that 
is,  the  fee  must  be  previously  paid  to  the  treasurer  if  this  is 
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possible*  In  the  event  the  candidate  pays  the  fee  before  the  date 
for  filing  declarations  has  expired  and  is  entitled  to  the  treas- 
urer’s receipt  for  such  payment,  but  never  receives  one,  he  has 
sufficiently  complied  with  the  statutes  and  is  entitled  to  have 
his  name  printed  upon  the  ballot# 

It  is  our  further  thought  that  a liberal  construction  of  such 
statutes  would  permit  the  candidate  to  file  a receipt  showing  pay- 
ment of  the  fee  written  ofte$»  the  filing  of  the  declaration  but 
before  the  statutory  period  for  filing  of  the  declaration  had  ex- 
pired#; In  the  event  the  fee  had  been  paid  either  before  or  after 
the  declaration,  but  before, the  expiration  date  for  filing  declara- 
tions, and  no  receipt  was  ever  issued,  then  we  believe  this  is  a 
sufficient  compliance  with  the  statute* 

It  is  our  further  belief  that  only  a liberal  construction  of 
these  statutes  can  be  adopted  if  the  legislative  Intent  is  to  be 
followed,  hence,  we  shall  construe  them  liberally  In  accordance 
with  the  ideas  which  we  have  mentioned  above.  To  sustain  our 
position  in  this  respect,  we  again  turn  to  that  part  of  the  opin- 
ion in  Haller  v*  Arnold  shown  in  the  last  paragraph  of  same  quoted 
on  page  6 above  and  we  believe  this  is  a sufficient  reason  for  our 
holding  to  a liberal  construction  of  the  statutes  here  in  question. 

Prom  the  facts  given  above.  It  appears  to  be  true  that  when 
Davis  filed  his  declaration,  he  did  not  present  a true  receipt 
showing  previous  payment  of  the  fee  to  the  county  committee  treas- 
urer since  he  had  not  previously  made  the  required  payment.  How- 
ever, he  did  pay  suoh  fee  upon  April  27,  1954',  which  was  the  last 
day  he  could  legally  do  so,  and  he  had  the  right  to  pay  it  at  any 
time  during  said  day*  The  payment  of  the  fee,  and  not  the  obtain- 
ing of  the  receipt  showing  such  payment  is  the  essential  requirement 
of  the  statute*  Davis  was  entitled  to  his  receipt  whether  or  not 
he  ever  received  one,  and  these  facts  could,  and  may  have  been  known 
to  the  county  clerk*  The  payment  of  the  fee  after  the  declaration 
was  filed  but  before  the  expiration  of  the  filing  date  was  only  an 
irregularity  in  the  performance  of  the  statutory  requirements,  and 
in  view  of  the  fact  that  Davis  has  performed  all  of  such  requirements, 
under  a liberal  construction  of  the  statutes,  his  name  must  be  print- 
ed upon  the  official  ballot  as  a candidate  for  the  Democratic  nomina- 
tion for  state  representative  at  the  primary  election  to  be  held  in 
Ralls  County  In  August,  1954* 
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' CQNGLUS10H 

It  is  the  opinion  of  this  department  that  one  who  filed  a 
declaration  of  his  candidacy  for  the  nomination  of  state  repre- 
sentative within  the  time  and  manner  prescribed  by  Section  120*340 
RSMo  1949*  and  at  such  time  did  not  present  a receipt  or  other 
evidence  showing  that  the  fee  required  by  Section  120*350  RSMo  1949 
had  been  previously  paid  to  the  treasurer,  of  the  county  central  com- 
mittee of  the  political  party,  upon  whose  ticket  said  candidate  Is 
running,  but  that  upon  the  same  date  and  subsequent  to  the  filing 
of  the  declaration  the  fee  was  paid  and  noreceipt  obtained  therefor j 
that  said  candidate  has  substantially  complied  with  the  provisions 
of  Sections  120*340  and  120*350  RSMo  1949*  and  his  name  must  be 
printed  upon  the  official  ballot  and  submitted  to  the  voters  at  the 
primary  election  In  which  he  seeks  nomination. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Mr*  Paul  H*  Chitwood. 

Yours  very  truly. 


me  sm 


J0HM  M.  DALT0H 
Attorney  General 


CHIROPODY: 
REVOCATION  OP 
LICENSE: 


*w 


Advertising  by  a person  licensed  to  practice  chi- 
ropody, in  violation  of  the  code  of  professional 
ethics  promulgated  by  the  state  board  of  chiropody 
is  not  sufficient  basis  fdr  the  revocation  of  the 
license . 


December  lip,  1954- 


Honorable  £*  A*  Hansen,  D.S.C. 
Secretary,  Missouri  State  Board  of 
Chiropody 

800  professional  Building 
Kansas  City,  Missouri 

Dear  Sir* 


Your  recent  request  for  an  official  opinion  reads* 

"Ihe  Missouri  State  Board  of  Chiropody  would 
like  to  have  an  official  opinion  from  your 
office  on  the  following  question*  Does  the 
Board  have  the  power  to  revoke  a chiropody 
license  of  a chiropodist  who  advertises  di- 
rectly or  Indirectly?  I refer  you  to  Sec* 
tion  330* 160 j (9)  His  unprofessional  conduct? 

"Enclosed  you  will  find  Dr. 
advertisement  that  has  been  published  in  a 
St*  Louis  newspaper  and  other  newspapers  out* 
side  of  St*  I»oh! l|r  Dr.;  V _•  of 

St.  Louis  appeared  before  this  Board  oh  Oct- 
ober 8,  195a  here  in  Kansas  City.  He  asked 
the  Board  to  get  an  official  opinion,  ahd 
said  he  would  conform  to  that  opinion. 


"Enclosed  you  will  find  a copy  of  our  law 
which  was  passed  in  1951 J also  the  rules  and 


regulations  of  this  Board  which  were  adopted 
in  1950  and  recorded  with  the  Secretary  of  the 
State  of  Missouri.  On  page  16  of  the  Standard 
of  Proficiency  which  includes  the  Rules  and 
Regulations  of  this  Board,  (o)  reads  as  follows* 
"It  shall  be  considered  unethical  to  advertise 
directly  or  indirectly  by  radio,  newspapers, 
telephone  directory , magazine . ... , v 
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"The  Chiropody  Board  feels  that  Dr,  __________ 

is  advertising  indirectly  as  per  the  enclosed  ad- 
vertisement, Under  Section  330. lij.0,  the  Chirop- 
ody Board  is  given  the  power  to  formulate  rules 
and  regulations  governing  actions  of  the  board. 

"I  called  the  Secretary  of  the  New  York  Dental 
Board  to  get  the  name  and  number  of  the  deci- 
sion of  the  Court  of  Appeals  in  the  Bell  case, 

I am  enclosing  copy  of  letter  from  Dr.  Beler, 

I am  enclosing  the  Code  of  Ethics  of  the  Mis- 
souri Association  of  Chiropodists,  which  has 
been  accepted  by  the  Missouri  State  Board  of 
Chiropody  to  eaqalain  unprofessional  conduct. 

Nearly  every  chiropodist  in  the  State  of  Missouri 
and  the  Missouri  State  Board  of  Chiropody  do  not 
approve  of  advertising  directly  or  indirectly. 

The  majority  of  chiropodists  want  to  keep  the  pro- 
fession of  chiropody  on  a high  plane  so  that  it 
may  be  respected  along  with  other  upright  pro- 
fessions, By  not  permitting  the  chiropodists  to 
advertise*  we  feel  that  we  are  doing  much  to  help 
to  protect  the  health,  welfare,  and  safety  of  the 
people  of  the  State  of  Missouri,  If  there  is  any  more 
information  that  you  need,  please  feel  free  to  call 
upon  me.* 

In  this  opinion  the  Attorney  General  Is  not  passing  on  the 
question  of  '..whether  or  not  the  clipping  enclosed  by  you  consti- 
tutes advertising  by  a chiropodist.  The  opinion  is  being  written 
on  the  assumption  that  truthful  advertising  has  been  engaged  in 
by  a chiropodist.  The  only  question  being  discussed  in  this  opin- 
ion is  the  question  of  truthful  advertising.  The  question  of  whe- 
ther false,  misleading  or  deceitful  advertising  would  be  unpro- 
fessional conduct  is  not  passed. on. 

The  Missouri  State  Board  of  Chiropody  is  only  authorized 
to  revoke  a license  for  a violation,  by  a licensee,  of  any  one  or 
more  of  the  several  provisions  of  Section  330.160,  RSMo.  Cum.  Supp. 
1953. 

Advertising,  which  Is  your  complaint  against  Dr.  - 

could  only  come  under  subparagraph  9 of  the  above  section,  which  is 
"unprofessional  conduct"* 

Now  in  your  "Standard  of  Proficiency,  Daws,  Rules  and  Regula- 
tions governing  The  Practice  of  Chiropody,"  on  page  15,  "Code  of 
Professional  Ethics",  the  statement  is  made  that  "the  State  Board 
of  Chiropody  may  revoke  or  refuse  to  renew  any  chiropodist’s  li- 
cense, after  notice  and  hearing  for  any  one  or  more  of  the  following 
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c&uses  (e)  unprofessional  conduct,  as  defined  by  the  State  Board 
of  Chiropody". 

In  your  Code  of  Professional  Ethics,  referred  to  above, 
you  state  in  subsection  (o)  that, 

"It  shall  be  considered  unethical  to  advert 
ties  directly  or  indirectly  by  radio,  in 
newspapers,  telephone  directory,  magazines, 
or  periodicals,  in  bold  face  type  in  any  print- 
ed matter,  or  by  electric  display  signs,  or  ad- 
vertising directly  or  Indirectly  prices  for  pro- 
fessional services  in  any  printed  matter  or  on  any 
signs  used*  All  listings  in  directories  of  any 
sort  shall b e uniform.  No  practitioner  may  have 
any  part  of  his  listing  printed  in  any  manner  that 
will  make  such  listing  distinct  from  that  of  Ms  fellow 
practitioners  and  under  any  other  listing  than  chiro- 
podist;*1 

If  Dr*  . . - ■ is  guilty  of  anything,  therefore,  it  is  of 

violation  of  subsection  (o),  supra,  which  states,  not  that  adver- 
tising is  "unprofessional  conduct",  but  that  it  is  "unethical"* 

We  call  your  attention  to  the  following  portion  of  the  opin- 
ion of  the  Supreme  Court  of  Missouri  in  the  case  of  State  ex  rel* 
Lentine  vs.  State  Board  of  Health,  65  S.W.  (2d)  91*3,  l*o*  949,  as 
follows i 

" ***  * * Unprofessional  conduct  as  used  In  stat- 
utes does  not  mean  merely  unethical  conduct  as 
judged  by  the  peculiar  standards  of  the  profes- 
sion but  is  generally  held  to  mean  dishonorable 
conduct*  The  mere  fact  that  conduct  is  unprofes- 
sional is  not  enough  to  justify  revocation  but  it 
must  have  an  additional  quality, » as,  for  example, 
be  also  dishonorable  or  disreputable*  21  R.G.L* 

P*  3^3.*  * *" 

We  .also  note  the  following  portion  of  the  opinion  of  the 
state  of  Colorado  in  State  Dental  Examiners  vs.  Seville.  8 Pac.(2) 
893,  as  follows { # 

-ft  * The  term  ' unprofessional*  is  convertible 
with  1 dishonorable. ' Chenoweth  v.  Medieal  Ex- 
aminers, supra,  at  page  81  of  57  Colo.,  141  P. 

I32,  135.  'Unprofessional  conduct'  means  that 
which  is  by  general  opinion  considered  to  be 
grossly  unprofessional  because  immoral  or  dis- 
honorable, as  distinguished  from  a mere  viola- 
tion of  a code  of  professional  ethics,  prescribed 
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which  1b  by  general  opinion  considered  to  be 
grossly  unprofessional  because  immoral  or  dis- 
honorable, as  distinguished  from  a mere  viola*? 
tion  of  a code  of  professional  ethics,  prescribed 
by  a board  of  health,  Alton  v«  Board  of  Medical 
Examiners , 13  Aria,  354,  114  P*  962,  L.K.A,  1915>A, 

69i*^  * 

We  do  not  see  that  there  is  anything  dishonorable  or  immoral 
In  the  advertising  of  Dr.  . . It  may  be  unethical  accord- 

ing to  your  Code  of  Profa ss i onal  Conduct , but  as  we  pointed  out, 
that  fact  alone  is  not  sufficient  grounds  for  the  revocation  of  a 
license. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  advertising  by  a 
person  licensed  to  practice  chiropody,  in  violation  of  the  Code 
of  Professional  Ethics  promulgated  by  the  State  Board  of  Chiropody 
is  not  sufficient  basis  for  the  revocation  of  the  license. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Hugh  P.  Williamson. 


Very  truly  yours. 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


COUNTIES  t- 
CLASSIFICATION  OF 
COUNTIES: 


Sto  Clair  County  will  become  a third  class 
county  as  of  the  beginning  of  the  county 
fiscal  year  January  1,  1957 o 


December  17,  1954 


Eonorable  Morran  D 
Attorney  at  Law 

Mssourl' 

Harris I 


This  will  aolmow&edge  receipt  of  your  titter  of  December  6, 
1954#  wherein  as  prosecuting  attorney-elect  you  request  this 
office  for  an  official  opinion  on  the  following  question* 

wQur  county,  St,  Clair,  has  had  an  assessed 
valuation  of  over  f 10  million  for  the  past 
5 years#  It  is  now  a 4th  class  county# 

The  last  five  assessed  valuations,  as  cer- 
tified by  the  state  Tax  Commission,  are  as 
. follows! • . ' 

«im*  . . .#10,560,549  1953*  . 410,654.589 
1951,  . . . 10,492*752  1954.  . , 11,329,281 
1952*  . . . 10*435.525 


’"Since  the  $10  million  valuation  is  the  dividing 
line  between  3rd  and  4th  class  counties,  doss 
it  not  follow  that,  under  the  classification  law, 

St.  Glair  County  will  become  a 3rd  class  county 
automatically,  on  January  1,  19554 

The  change  in  classification  of  counties  is  governed  by  the 
provisions  of  Section  48*030  HSMo  1949,  which  reads  as  follows* 

’’For  the  purpose  of  determining  the  initial 
class  of  the  various  counties,  the  assessed 
valuations  of  the  respective  counties  as  set 
forth  on  pages  333  to  400  of  the  ’Journal  of 
the  Board  of  Equalisation  of  the  State  of 
Missouri  for  the  Tear  Ending  December  31, 

1944*  shall  be  used?  provided,  however,  that 
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hereafter  no  county 
from  a lower  class 
a higher  class  to  a 
sessed  valuation  of 
been  such  as  to 

successive 


shall  be  deemed  as  moving 
;o  a higher  class  or  from 
until  the  as- 
county  shall  have 
it  in  such  other  class 
years i provided  further, 
change  from  one  classification  to 
another  shall  become  effective  at  the  begin- 
of  the  county  fiscal  year  following  the 
general  election  after  the  certification 
the  state  equalising  agency  for  the  fifth 
successive  year  that  said  county  possesses 


an 


it  in  another 
if  a general 
the  date  of 

such  certification  and  the  end  of  the  current 
fiscal  year,  such  change  of  classification 
shall  not  become  effective  until  the  begin- 
ning Of  the  county  fiscal  year  following  the 
next  succeeding  general  election*” 


The  certification  referred  to  in  the  above  statute 
is  that  contained  in  the  annual  report  of  the  State  Tax  Commission 
which  is  made  pursuant  to  the  requirements  of  Section  138.440* 
RSMo,  1949,  and  which  must  contain  all  of  its  proceedings  and 
decisions  while  acting  as  a board  of  equalisation*  Such  report 
contains  the  finally  complete  and  accurate  determination  of 
the  assessed  valuation  of  the  various  counties  of  the  state* 

This  report  covering  the  activities  of  the  State  Tax  Commission 
Is  made  as  of  December  3lst  of  each  year* 


An  assessed  valuation  of  ten  million  dollars  is  the 
dividing  line  between  third  and  fourth  class  counties.  Section 
I{,8*020,  RSMo  1949 • You  state  that  St,  Clair  County  has  had  an 
assessed  valuation  in  excess  of  ten  million  dollars  for  the 
years  1950,  1951 *1952  and  1953.*:  You  also  state  that  the 
assessed  valuation  for  the  year  1954  Is  in  excess  of  ten  million 
dollars*  However,  from  the  above  it  will  appear  that  this  figure 
for  1954  Is  not  the  final  certification  contemplated  by  the 
above-quoted  provisions  of  Section  48*030,  but  is  a preliminary 
figure,  and  that  the  certification  to  be  used  in  determining 
the  classification  of  St.  Clair  County  is  that  to  be  found  in 
the  annual  report  of  the  State  Tax  Commission  for  1954  which 
will  be  made  as  of  December  31,  1954*  Assuming,  (and  It  appears 
reasonable  to  do  so)  that  this  certification  when  made  will 
show  an  assessed  valuation  for  St#  Clair  County  in  excess  of  ten 
million  dollars,  it  will  then  be  true  that  St#  Clair  County 
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has  had  an  assessed  valuation,  as  certified  by  the  State  Equali- 
sation Agency,  for  five  years  and  thus,  St,  Glair  County  will 
have  met  the  valuation  qualifications  for  a change  from  a fourth 
class  county  to  a third  class  county.  On  the  basis  of  this 
assumption,  and  applying  such  assumed  facts  to  the  provisions  of 
Section  48,010,  it  appears  that  the  certification  of  assessed 
valuation  in  excess  of  ten  million  dollars  for  the  fifth 
successive  year  will  be  made  as  of  December  ll,  1914*  The  next 

feneral  election  after  such  certification  will  occur  in  November, 

956,  and  under  the  provisions  of  said  Section  48*030,  St,  Glair 
County  would  become  a third  class  county  as  of  the  beginning  of 
its  fiscal  year  following  said  general  election  of  1956,  Under 
the  provisions  of  Section  $0,010,  RSMo  1949,  the  county  fiscal 
year  runs  from  January  1st  to  December  31,  of  each  calendar  year, 
and,  therefore,  the  effective  date  of  the  change  of  classification 
of  St,  Glair  County  from  a county  of  the  fourth  class  to  a county 
Of  the  third  class  would  be  at  the  beginning  of  its  fiscal  year, 
January  1,  1957  * 

While  the  statutes  require  the  state  auditor  to  give  notifi- 
cation of  such  a change , his  action  in  so  doing  is  purely  ministerial 
and  will  not  affect  the  happening  of  such  change.  See  in  this  con- 
nection opinion  of  this  office  dated  November  22,  1954*  to  Honorable 
Stephen  R,  Pratt,  prosecuting  attorney.  Clay  County,  a copy  of 
which  is  enclosed  herewith. 

As  to  any  problems  which  may  arise  in  this  connection  because 
of  the  change  in  compensation  of  the  various  county  officials,  see 
the  opinion  of  this  office  dated  January  29,  1953,  to  Honorable 
Curt  M,  Vogel,  prosecuting  attorney  of  Perry  County,  a copy  of 
which  is  enclosed  herewith  for  your  information, 

CONCLUSION 

It  is  therefore,  the  conclusion  of  this  office  that  St,  Clair 
County  will  change  its  classification  from  fourth  class  to  third 
class  effective  at  the  beginning  of  its  fiscal  year,  January  1, 

1957. 

'She  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr,  Fred  L,  Howard, 

Yours  very  truly, 

FLHtsrolmw 

Enc,  2 Opinions  to  John  M.  Dalton 

Hon.  Stephen  R.  Pratt,  II-22-5I4.;  Attorney  General 

Hon,  Curt  M„  Vogel,  1-29-53 
cc:  Edwin  ¥,  Mills 

Prosecuting  Attorney 
Osceola,  Missouri 


CONSTITUTIONAL 
CHIROPODISTS: 
LICENSES : 
PROFESSIONS: 


IA.W:  : A statute  declaring  that  the  violation  by 
: a ehriopodist  of  the  Code  of  Ethics  of 
: the  Missouri  Association  of  Chiropodists 
: or  the  National  Association  of  Chiropodists 
: would  constitute  a ground  for  revocation 
: or  suspension  of  the  violator^  license 
: to  practice  chiropody  in  Missouri . would 
: be  unconstitutional,  and  thus  void. 


December  31,  1954 


Honorable  L*  A.  Hansen*  D.S.C, 
Secretary 

Missouri  State  Board  of  Chiropody 
800  Professional  Building 
Kansas  City,  Missouri 


iron  recently  inquired  of  this  office  hoW  to  pre- 
vent advertising  by  chiropodists*  By  letter  of  December 
20,  1954*  we  suggested  that  yoh  seek  amendment  by  the 
Legislature  of  Section  330*160,  RSMo  Cum*  Supp.  1953* 
by  adding  to  the  twelve  existing  grounds  for  revocation 
of  a license  to  practice  chiropody,  a thirteenth  ground. 

On  December  22,  1954,  you  wrote  to  us  the  following  let- 
ter: 

ttl  appreciate  very  much  your  recommendation 
as  to  how  to  stop  advertising*  I should 
like  to  get  your  opinion  on  our  adding 
(l41  His  unethical  conduct  as  described 
in  the  Code  of  Ethics  of  the  Missouri  As- 
sociation of  Chiropodists  or  the  National 
Association  of  Chiropodists •“ 

W©  presume  that  you  contemplate  asking  the  Legis- 
lature to  add  & fourteenth  ground  upon  which  a license 
may  be  revoked,  and  you  wish  our  opinion  on  the  consti- 
tutionality of  the  provision* 

The  legislative  power  of  the  State  of  Missouri  is 
vested,  by  Article  III,  Section  1,  Constitution  of  Missouri, 
1945,  in  the  General  Assembly*  The  enactment  of  the  pro- 
vision set  forth  in  your  letter  would  give  to  two  private 
organizations  the  power  to  determine  what  acts  or  omissions 
by  chiropodists  would  authorize  revocation  of  a license 
granted  by  the  State  of  Missouri*  The  question  then  is 
whether  the  giving  of  such  power  to  the  two  private  or- 
ganizations would  constitute  an  unlawful  delegation  of 
legislative  power* 
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The  Supreme  Court  of  Kan's  as  in'  State  vs.  Crawford, 
10k  Kan,  ll£»  17?  Pa 0,  360,  2 A.L.R,  880,  considered 
the  validity  of  a Kansas  statute  similar  in  principle 
to  the  one  you  propose.  In  the  Crawford  case,  the  de- 
fendants were  charged  with  misdemeanor®  under  the  Fire 
Prevention  Act  which  provided  that l M,A11  electrical 
wiring  shall  be  in  accordance  with  the  national  elec- 
trical code , » " The  court  in  declaring  that  provision 
to  be  void  stated? 

M But  none  of  the  cases  Cited  has  ventured 
so  far  afield  as  to  intimate  that  the  legis- 
: lature  might  delegate  to  some  unofficial 
organisation  of  private  persons,  like  the 
National  Fire  Protective  Association,  the 
power  to  promulgate  rules  for  the  govern- 
, Cient  of  the  people  of  this  state,  or  for 

the  management  of  their  property,  or  that 
the  legislature  might  prescribe  punishment 
for  breaches  of  these  rules.  We  feel  cer-  - 
tain  that  no  such  judicial  doctrine  has 
ever  been  announced, 

««  ft  9 « »»  « $ « 

But  the  fallacy  of  such  legislation  In  a 
free,  enlightened,  and  oonstituionally 
governed  state  is  so  obvious  that  elaborate 
illustration  or  discussion  of  its  infirmi- 
ties is  unnecessary.  If  the  legislature 
desires  to  adopt  a rule  of  the  national 
electrical  code  as  a law  of  this  state, 
it  should  copy  that  rule,  and  give  it  a 
title  and  an  enacting  clause,  and  pass  it 
through  the  senate  and  the  house  of  repre- 
sentatives by  a constitutional  majority, 
and  give  the  governor  a chance  to  approve 
or  veto  It,  and  then  hand  it  over  to  the 
secretary  of  state  for  publication." 

We  conclude  that  an  attempted  delegation  by  the 
Legislature  to  the  private  organizations  you  mention, 
of  the  effectual  power  to  declare  the  grounds  for  revo- 
cation of  a chiropodist's  license,  would  be  an  unlawful 
delegation  of  power,  and  thus  contravene  Article  III, 
Section  1 of  the  Constitution  of  Missouri,  19h5« 
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CONCLUSION 


It  Is,  therefor©,  the  opinion  of  this  office  that 
a statute  declaring  that  the  violation  by  a chiropodist 
of  the  Code  of  Ethics  of  the  Missouri  Association  Of 
Chiropodists  or  the  National  Association  of  Chiropodists 
would  constitute  a ground  for  revocation  or  suspension 
of  the  violators  license  to  practice  chiropody  in  Missouri 
would  be  unconstitutional,  and  thus  void* 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr,  Paul  McGhee, 


Very  truly  yours. 


JOHN  M,  DALTON 
Attorney  General 

PMcGiirk 


CIRCUIT  COURT: 
COURT Y COURT: 
JURISDICTION: 


The  County  Court  of  Dallas  County  may, 
by  proper  order,  designate  some  other 
building  within  the  seat  of  justice  of 
Dallas  County  as  the  place  to  hold  cir 
cuit  court,  and  that  prior  to  holding 
court  at  such  new  place  the  sheriff 
should  make  proclamation  of  the  new 
place  of  holding  court. 


January  11,  19^4 


Honorable  James  P-»  Hawkins 
Judge,  l8th  Judicial  Circuit 
Buffalo,  Missouri 

Dear  Sirs 

By  your  letter  of  December  29,  1953*  you  requested  an 
official  opinion  as  follows: 

"Our  Circuit  Court  Room  here  In  Buffalo 
is  In  an  unsafe  and  dangerous  condition. 

The  roof  was  about  to  cave  In  a few  weeks 
ago,  and  the  County  Court  employed  car- 
penters to  try  to  do  something  with  It. 

He  started  the  trial  of  a criminal  case 
yesterday  morning  and  then  noticed  that 
the  roof  was  about  to  cave  in  - we  re- 
cessed Court  and  moved  to  the  School 
House  and  continued  the  trial  - (whether 
we  had  any  jurisdiction  there  or  not  is 
now  immaterial  because  it  resulted  in  a 
nolle  by  the  State) * I feel  it  my  duty 
to  no  longer  use  the  Court  room,  and  wish 
you  would  advise  me  the  procedure  for  us 
to  undergo  so  that  we  can  legally  hold 
Court  in  some  other  building  here  In  town." 

Article  V,  Section  1J+,  Constitution  of  Missouri,  19l|S* 
requires  the  circuit  court  to  sit  at  the  time  and  place  pre- 
scribed by  law: 

"The  circuit  courts  shall  have  jurisdiction 
over  all  criminal  cases  not  otherwise  pro- 
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vided  for  by  law,  exclusive  original  juris- 
diction in  all  civil  cases  not  otherwise  pro- 
vided for,  and  concurrent  and  appellate  juris* 
diction  as  provided  by  law.  Such  courts  shall 
sit  at  times  and  places  in  each  county  as  pre- 
scribed "By  law.1*  “ ( fimphasTs  our  s . ) * 

Dallas  County*  of  which  Buffalo  is  the  county  seat,  is 
placed  in  the  18th  Judicial  Circuit  by  Section  478.263,  Cum. 
Supp.,  19^15 

"In  the  county  of  Hickory  on  the  first 
Monday  of  each  of  the  months  of  April  and 
September?  in  the  county  of  Polk  on  the 
first  Monday  in  March,  the  third  Monday  in 
June,  and  the  first  Monday  in  December? 
in  the  county  of  Dallas  on  the  first  Monday 
in  January,  the  fourth  Monday  in  April  and 
the  first  Monday  in  October?  and  in  the 
county  of  Webster  on  the  first  Monday  in 
February,  the  fourth  Monday  in  May  and  the 
first  Monday  in  November." 

The  county  court  is  required  to  erect  and  maintain  a court- 
house, by  Section  49.310,  RSMo  1949* 

"The  county  court  in  each  county  in  this 
state  shall  erect  and  maintain  at  the 
established  seat  of  justice  a good  and 
sufficient  courthouse,  jail  and  necessary 
fireproof  buildings  for  the  preservation 
of  the  records  of  the  county.  «■  * 

This  section,  in  effect,  gives  to  the  county  court  the 
authority,  and  requires  that  the  county  court  designate  and 
provide  a suitable  place  for  holding  circuit  court.  Thus, 
the  county  court  may,  by  proper  order,  designate  any  suitable 
building,  at  the  seat  of  justice,  as  the  place  for  holding 
circuit  court.  Section  47*300,  RSMo  1949,  contemplates  the 
change  of  place  of  holding  court,  upon  change  of  the  seat  of 
justice,  as  follows: 

"As  soon  as  convenient  buildings  for  the 
holding  of  courts,  together  with  a good 


— 2-* '' 
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and  sufficient  Jail,  can  be  had  at  such 
new  seat  of  Justice,  the  county  court  shall 
notify  the  judges  of  the  several  courts 
holden  in  the  county,  at  the  next  term 
thereof,  who  shall  cause  the  sheriff  to 
make  proclamation  at  the  courthouse  door. 

In  term  time,  that  such" ""court  wlir" there* 
aFter  be  held  at  the  place  so  selected,” 

'( temphasTs  oursTT  r"'' ' 

Although,  the  above  section  was  enacted  in  contemplation 
of  removal  of  the  seat  of  Justice  from  one  town  or  city  to 
another  place,  it,  nevertheless,  would  seem  desirable  to  give 
such  public  notice  of  the  change  of  place  of  holding  court, 
even  though  such  change  may  be  merely  from  one  building  to 
another  building  within  the  same  town  or  city.  Therefore,  we 
conclude  that  the  county  court  may,  by  proper  order,  designate 
any  suitable  place  within  the  seat  of  Justice  as  the  place  of 
holding  circuit  court*  and  that  upon  Buch  order,  and  upon  giving 
the  public  notice  required  by  Section  47*300,  supra,  that  such 
new  place  is  the  proper  place  for  conducting  circuit  court. 

Although  not  necessary  to  answer  your  question,  discussed 
below  are  some  Missouri  eases  in  which  the  circuit  court  was 
held  at  a place  other  than  the  regular  courthouse.  In  State 
v,  Peyton,  yZ  Mo,  App.  *>22,  the  defendant  was  indicted  for  the 
crime  of  burglary  and  larceny  and  released  upon  bond.  Defendant 
failed  to  appear  and  the  recognizance  was  declared  forfeited. 

It  appeared  that  the  circuit  court  had  for  some  time  been  held 
in  ’’Barrett’s  Hall,”  and  that  the  regular  courthouse  had  been 
condemned.  The  appellant  securities  contended  that  they  should 
have  been  three  times  called  at  the  condemned  courthouse  rather 
than  at  Barrett’s  Hall,  The  court  disposed  of  that  contention, 
saying  at  l.c.  £28: 

” # * # It  appears  from  the  record  that 
the  courthouse  had  been  condemned,  and 
for  some  time  prior  to  the  date  of  this 
forfeiture,  Barrett’s  Hall  had  been  used 
for  a courthouse.  As  said  in  Bouldin  v. 

Ewart,  63  Mo,  loc.  clt.  335>*  ’fhe~very“ 
fact of  holding  the  eourt  there  necessarily 
Implied  a judicial  assertion  of  the  right 
to  hold  it.  It  was  a de -facto  court  and 
its  proceedings  were  not  void,  even  should 
it  be  conceded  that  its  session  was  at  a 
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place  unauthorized  by  law.  This  being  so, 
the  place  where  such  court  was  held  was, 
at  least  pro  hac  vice,  the  courthouse.' 

See  also  Kane  v.  Me C own,  55  Mo.  189.” 

In  Kane  v,  McCown,  55  Mo*  181,  the  circuit  court  was 
held  in  a church,  the  regular  courthouse  being  occupied  by 
a troop  of  federal  soldiers  during  the  Civil  War.  The  execu- 
tion sales  In  question  were  objected  to  because  the  sales 
were  made  at  the  door  of  the  church,  rather  than  at  the  regu- 
lar courthouse.  This  objection  was  disposed  of  as  follows, 

1 . C . 198 ! 

"But  it  is  urged,  that  all  these  sales, 
having  been  made  at  the  door  of  a church 
or  meeting  house,  in  which  the  Circuit 
Court  at  the  time  held  its  sessions.  In 
the  town  of  Warrensburg,  were  therefore 
void.  The  evidence  clearly  established 
the  fact  that  the  sales  were  at  the  door 
of  a building  not- usually  used  as  a court 
house,  but  which  at  the  time  was  so  used, 
because  the  building  regularly  appropriated 
to  these  purposes  was  occupied  by  troops 
of  soldiers,  and  was  otherwise  not  In  a 
condition  to  be  used  as  a court  house.  It 
Is  plain  that  a sale  at  the  door  of  the 
deserted  court  house,  where  no  court  was 
in  session,  would  have  been  utterly  against 
the  spirit  and  meaning  of  the  law.  Whether 
the  County  Court  had  failed  to  provide  a suit- 
able building  for  holding  court,  or  whether 
the  Circuit  Court  had  selected  the  building 
for  its  session,  is  not  material.  It  could 
not  be  maintained,  that  the  proceedings  of 
the  Circuit  Court  would  be  invalid,  although 
its  sittings  were  not  in  a building  designated 
by  the  County  Court.  Both  buildings  were  at 
the  county  seat  of  the  county.  And  the  obvious 
meaning  of  the  execution  law  is  to  require 
sales  at  the  door  of  the  building  occupied 
and  used  as  a court  house." 

In  Herndon  v.  Hawkins,  65  M'o.  265,  the  validity  of  an 
execution  sale  was  questioned  because  the  circuit  court  was 
held  in  a house  belonging  to  one  S.  I.  Forrest,  fourteen  miles 
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from  the  county  seat,  at  Gainsvllle,  Gainsvllle  had  been  com- 
pletely destroyed  during  the  Civil  War,  and  no  houses  were 
standing  In  the  town.  The  county  court  had  ordered  the  sheriff 
to  select  a house,  for  the  purpose  of  holding  court,  as  near 
as  practicable  to  the  county  seat.  The  sheriff  selected  the 
Forrest  house,  and  at  that  place  the  final  Judgment  upon  which 
the  execution  was  Issued  was  rendered.  The  court  said,  l.c. 
269: 

# # The  correctness  of  the  general 
proposition  that  when  the  record  affirm- 
atively shows  that  a Judgment  in  a cause 
was  pronounced  at  a time  and  place  where 
the  law  did  not  authorize  the  holding  of 
court,  such  Judgment  will  be  held  to  be  a 
nullity.  Is  unquestioned.  There  is  no 
dispute  in  this  case  as  to  the  power  of 
the  Judge  under  the  law  to  hold  the  court 
at  the  time  it  was  held,  but  his  power  to 
hold  it  at  the  place  where  it  was  held  is 
denied.  The  question  is  not  free  from 
doubt  and  difficulty,  and  has  not  before 
been  directly  presented  to  this  court,  nor 
is  such  a case  as  the  facts  before  us  dis- 
close expressly  provided  for  by  statute. 

It  is  provided  in  Chap.  4 0 Wag.  S%at. 

394*  that,  when  a new  county  is  organized, 
as  soon  as  convenient  buildings  can  be  had, 
or  a court  house  and  Jail  are  erected  at  the 
established  seat  of  Justice,  the  courts  of 
such  county  shall  be  held  at  such  seat  of 
Justice;  and  until  such  convenient  building 
can  be  had,  or  a court  house  and  Jail  erected, 
such  court  shall  be  held  at  such  places  as 
the  county  tribunal  transacting  county 
business  shall  determine.  When  such  tribunal 
determines  the  places  at  which  such  courts 
shall  be  held,  and  causes  proclamation  to  be 
made  at  the  court  house  door,  that  the  courts 
thereafter  will  be  held  at  such  place,  and  if 
the  place  so  selected  shall  not  be  the  estab- 
lished seat  of  Justice,  the  courts  to  be  held 
in  such  county  shall  as  soon  as  the  court 
house  and  jail  are  erected,  or  sooner,  if  the 
tribunal  transacting  county  business  shall 
deem  it  expedient,  be  removed  to  and  there- 
after held  at  such  established  seat  of  justice. 

It  is  also  provided  in  Art.  2 Chap.  40  Wag. 


-5- 


Honorable  Janies  P.  Hawkins 


Stat.  ij.02,  that  when  the  seat  of  justice 
of  any  County  shall  be  removed  ’as  soon 
as  convenient  buildings'  for  the  holding 
of  courts,  together  with  a good  and  suffi- 
cient jail,  can  be  had  at  such  new  Beat  of 
justice,  the  county  court  shall  notify  the 
judges  of  the  several  courts  holden  in  the 
county  at  the  next  term  thereof,  who  shall 
cause  the  sheriff  to  make  proclamation  at 
the  court  house  door,  in  term  time,  that  such 
courts  will  thereafter  be  held  at  the  place 
so  selected.’  It  is  manifest  from  the  above 
provisions  of  the  law  that,  as  a condition 
precedent  to  the  holding  of  courts  at  the 
seat  of  justice  of  a county,  some  place  to 
hold  them  in  must  be  provided  by  the  county 
tribunal  charged  with  that  duty,  and  that, 
until  such  provision  is  made,  the  courts 
might  legally  be  held  at  any  other  place  or 
places  in  the  county  designated  by  the 
county  tribunal.  But  it  is  said  that  the 
case  at  bar  does  not  arise  under  the  statute 
relating  to  the  organization  of  new  counties, 
nor  to  the  removal  cf  seats  of  justice,  and 
is,  therefore,  not  embraced  within  their  pro- 
visions. While  it  is  true,  the  case  we  are 
considering  is  not  embraced  within  the  letter 
of  the  act,  it  is  by  the  spirit  of  it,  that 
spirit  being  to  authorize  the  county  tribunals 
to  provide  a place  other  than  the  seat  of 
justice  until  suitable  buildings  or  a court 
house  and  jail  can  be  provided,  in  which  the 
courts  can  or  may  be  held.  The  law  does  not 
require  impossibilities.  It  imposed  the  duty 
on  the  judge  of  the  circuit,  which  included 
Ozark,  to  hold  his  courts  in  that  county  at 
stated  terms.  This  duty  could  not  be  performed 
by  holding  his  courts  in  Gainsville,  the  seat 
of  justice,  because  there  was  neither  court 
house  nor  any  other  house  in  that  town  in  which 
they  could  be  held.  It  does  not  appear,  except 
Inf erentially,  that  a court  house  had  ever  been 
erected  in  Gainsville,  and  the  presumption  might 
well  be  indulged,  from  the  aetion  of  the  county 
court  in  October,  1866,  in  ordering  a suitable 
place  to  be  selected  and  rented  as  near  the 
county  seat  as  practicable,  in  which  to  hold  the 
courts  of  the  county,  that  no  court  house  had 
been  provided  or  erected.  The  record  shows  that 
the  county  court  did  act  in  this  matter,  and 
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directed  the  place  to  be  selected  by  the 
sheriff  In  which  to  hold  the  eourts  of  the 
county?  that  the  place  selected  by  him  was 
approved  by  the  court?  and  that  the  court, 
at  which  the  Judgment  in  question  was  rendered, 
was  held  at  the  place  thus  selected  and  ap- 
proved. To  hold  that  a judgment  rendered  at 
such  terms  was  absolutely  void  would  be  to 
reverse  the  rule  of  presumption,  and  presume 
that  jurisdiction  of  the  person  and  subjeet 
matter  having  been  acquired,  everything  was 
irregularly,  instead  of  regularly,  transacted. 
it  * v" 


For  further  discussion  of  the  validity  of  proceedings  of 
circuit  court  at  places  other  than  the  courthouse,  see  State 
ex  rel.  Green  v.  James,  33>5  Mo*  223,  19£  S.W,  (2d)  669. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that  the 
County  Court  of  Dallas  County  may,  by  proper  order,  designate 
some  other  building  within  the  seat  of  justice  of  Dallas 
County  as  the  place  to  hold  circuit  court,  and  that  prior  to 
holding  court  at  such  new  place  the  sheriff  should  make 
proclamation  of  the  new  place  of  holding  court. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Paul  McGhee. 

Yours  very  truly, 


PMcG- : vlw 


JOHN  M.  DALTON 
Attorney  General 


’ i 
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COUNTY  COURTS:  No  authority  to  hold  persons  writing  libelous 

articles  in  newspapers  concerning  the  county 
court  and  its  members,  in  contempt  of  court. 


April  26,  1954 


Honorable  Hex  A,  Henson 
Prosecuting  Attorney 
Butler  County 
Poplar  Bluff,  Missouri 

Dear  Mr,  Henson t 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion,  which  reads: 

’’The  Presiding  Judge  of  the  County  Court  of 
this  county  has  requested  that  1 write  you 
for  an  opinion  as  to  the  authority  the  County 
Court  has  to  order  a person  or  persons  held 
for  contempt  of  court, 

’’The  local  newspaper  has  printed  some  articles 
concerning  the  Court  and  its  members  which  the 
members  of  the  Court  consider  as  libelous  and 
they  want  an  opinion  from  you  as  to  the  authority 
they  might  have  in  holding  the  person  or  persons 
who  wrote  the  article  in  contempt  of  Court, 

”Your  assistance  in  this  matter  will  be  greatly 
appreciated,” 

County  courts  are  created  in  this  State  by  virtue  of  Section 
7,  Article  VI,  Constitution  of  Missouri  and  Sections  ij.9,010  and 
020,  RSMo  19h9,  The  general  rule  is  that  sueh  courts  have  only 
authority  and  power  as  may  be  vested  in  them  by  the  Constitution 
and  laws  of  this  State,  In  Jensen  v,  Wilson  TP,,  Gentry  County, 
149  SW2d  372,  1,0,  374#  the  court  said: 

*}{•  A county  court  is  only  the  agent  of  the 
county  with  no  powers  except  those  granted  and 
limited  by  law,  and  like  all  other  agents,  it 
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mu.st  pursue  its  authority  and  act  within  the 
scope  of  its  powers.  State  ex  rel,  Quincy, 

Otc.,  By,  Co.  v,  Harris,  96  Ho.  29,  8 S.W. 

79k**  : 

A careful  search  of  the  statutes  fails  to  disclose  wherein 
the  county  court  is  specifically  given  authority  to  bring  oontempt 
proceedings.  It  may  be  possible  that  the  General  Assembly  has  not 
realised  that  since  the  county  court  is  no  longer  a court  of  record 
as  declared  by  the  appellate  court’ in  this  state,  that  it  is  no 
longer  vested  with  statutory  auth#£ty  or  any  implied  authority  to 
hold  anyone  in  contempt  of  court  as  provided  for  courts  of  record. 

In  RIppeto  v,  Thompson,  216  SW2d,  J?05»  l.o.  508,  it  was  held 
that  county  courts  under  the  Constitution  of  Missouri  194£,  are  no 
longer  vested  with  judicial  power , are  not  courts  of  record,  and 
not  courts  of  law  but  merely  ministerial  bodies  managing  the  county’s 
business.  Likewise,  In  re  City  of  Kinlock,  2i|2  SW2d  59,  l.o,  62, 
the  court  again  held  that  county  courts  are  no  longer  courts  of 
record;  are  not  vested  with  judicial  power. 

Section  476.110  RSMo  1949,  specifically  provides  that  certain 
acts  constitute  oontempt  of  court  but  only  In  a court  of  record. 

While  we  find  no  statutory  authority  for  a county  court  holding 
anyone  in  contempt  of  court,  the  Legislature  has  made  certain 
acts  committed  in  such  courts  a misdemeanor.  Under  Section  50.160 
RSMo  1949,  the  county  court  is  required  to  audit,  adjust  and  settle 
all  accounts  to  which  the  county  is  a party.  Furthermore,  under 
this  statute,  the  court  may  issue  process  for  necessary  parties  and 
said  statute  makes  it  a misdemeanor  for  such  persons  failing  to 
appear,  refusing  to  answer  questions,  produce  papers  or  refuse  to 
be  sworn.  Said  statute  does  at  least  aid  to  prevent  certain  abuses 
to  the  court*  Furthermore,  Section  49*210  RSMo  1949,  vests  in  said 
court  further  authority  to  award  process  for  all  necessary  persons, 
place  them  under  oath  or  affirmation  and  examine  them  as  to  any  con** 
troversy* 

There  is  considerable  authority  for  courts  having  inherent 
power  to  carry  out  statutory  duties  and  provides  that  they  may  go 
so  far  as  to  hold  one  in  contempt  of  court  for  interfering  with 
the  business  of  the  court;  however,  all  such  authority  seems  to  b© 
vested  only  in  courts  of  record  and  in  judicial  proceedings*  See 
People  v,  Schwarz,  248  Pac.  990,  1,0*  993;  Osborn  v,  Pardome,  244 
SW(2d)  1005,  l.o.  1012;  Zeitinger  v.  Mitchell** 244  SW(2d)  91,  l.o* 

97. 
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Finding  no  statutory  authority  for  county  courts  holding  any- 
one in  contempt  of  court,  the  question  is  now  presented  whether 
county  courts  may  have  such  power  by  reason  of  the  common  law* 

Under  Section  1.010  RSMo  1949,  the  common  law  in  force  prior  to 
the  fourth  year  of  the  reign  of  James  the  1st  is  still  in  force 
in  this  State  so  long  as  it  is  not  in  conflict  with  the  Constitu- 
tion  of  the  United  States,  the  State  or  any  State  law.  However* 
Section  46,  page  61,  Vol.  17,  C. J«S.  lays  down  the  general  princi- 
ple that  the  common  law  power  to  punish  for  contempt  is  only  vested 
in  courts  of  record. 

In  view  of  the  fact  that  county  courts  are  no  longer  courts 
of  record  and  have  no  judicial  authority,  in  the  absence  of  any 
statutory  authority  for  such  county  courts  to  hold  such  persona 
in  contempt  of  court,  we  believe  that  such  courts  are  without 
any  authority  to  hold  anyone  in  contempt  of  court. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  county 
courts,  no  longer  being  courts  of  record,  are  no  longer  vested 
with  authority  to  hold  persons  in  contempt  of  court  and  it  follows 
that  the  county  court  cannot  hold  such  persons  who  wrote  the  arti- 
cles in  question  in  contempt  of  court. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr*  Aubrey  R.  Hammett,  Jr, 

Very  truly  yours. 


ARHiam 


JOHN  M,  DALTON 
Attorney  General 


v" 
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PROSECUTING  ATTORNEYS  OP 
THIRD  CLASS  COUNTIES: 
REPRESENTING  PERSONAL 
CLIENT:; 


4 ' 1 - '•  ^ \ ' «: 

A prosecuting  attorney  of'  a third 
class  county  may  represent  a defendant 
in  condemnation  proceedings  by  a city 
of  the  third  class* 


June  1?*  1954 


Hon*  Albert  Hencke 
Prosecuting  Attorney 
franklin  County 
Union,  Missouri 

Dear  Mr,  Hencke: 


On  June  7*  1954*  you  requested  our  opinion  as  follows: 

*‘I  hereby  request  an  opinion  regarding  the 
following:  Is  it  Inconsistent  to  the  du- 
ties  of  Prosecuting  Attorneys  of  Third 
Class  Counties,  that  being  Franklin  Coun-  y 

ty,  to  accept  employment  representing  a 
client  in  condemnation  proceedings  against 
said  client,  said  proceedings  filed  in  be- 
half of  a Third  Class  City  within  afore- 
mentioned County* ” 

It  is  our  view  that  it  is  not  inconsistent  to  the  duties 
of  prosecuting  attorneys  of  third  class  counties  to  accept  em- 
ployment  representing  a client  in  condemnation  proceedings  against 
the  client  brought  by  a city  of  the  third  class* 

Section  56*07®  V.A.M.S*  defines  generally  the  duties  of 
a prosecuting  attorney  with  reference  to  civil  suits*  Section 
56.110  provides  that  if  the  prosecuting  attorney  Is  interested 
or  has  been  employed  as  counsel  in  any  ease  where  such  employ- 
ment is  inconsistent  with  the  duties  of  his  office  the  court 
having  jurisdiction  may  appoint  some  other  attorney  to  prosecute 
or  defend  the  cause* 
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You  do  not  advise  us  the  precise  nature  of  the  condem- 
nation suit  instituted,  or  to  be  instituted,  by  the  city  of 
the  third  olass.  However*  we  assume  that  the  condemnation 
suit  contemplated  falls  within  the  provisions  of  Section 
88,010  et  seq,  Section  88,013  provides  that  the  attorney  for 
a city,  in  the  name  of  the  city,  shall  apply  to  the  circuit 
court  of  the  county  where  said  city  is  located,  by  petition, 
and  praying  for  the  appointment  of  commissioners  to  assess 
damages.  We  are  unaware  of  any  situation  under  this  statute 
wherein  the  prosecuting  attorney  of  the  county  would  be 
required  to  officially  associate  himself  with  the  city  attorney 
in  such  an  action,  Ho  far  as  we  can  determine  there  are 
no  references  in  the  provisions  of  the  statutes  which  con- 
template that  either  the  state  or  county  may  be  parties  in 
the  initiation  of  condemnation  proceedings  by  a city. 

Possibly  a county  might  be  named  a party  defendant  in 
such  a condemnation  suit,  and  consequently  the  prosecuting 
attorney  might  be  called  upon  to  represent  the  county’s 
interest.  Even  were  this  true  it  is  our  further  opinion  that 
it  would  not  be  inconsistent  for  the  prosecuting  attorney  to 
represent  a personal  client  as  well  as  the  county  if  they 
were  both  defendants  In  the  condemnation  suit  and  had  common 
interests.  See  Stone  va.  Slattery’s’  Administrator  71  Mo, 

App.  442. 

In  connection  with  the  foregoing  we  might  further  invite 
attention  to  Supreme  Court  Rule  4,06  which  provides  that  the 
sole  object  of  the  rule  against  representation  by  an  attorney 
of  adverse  Interests  is  to  prevent  the  harm  that  would  logically 
follow*  and,  where  the  interests  are  not  adverse  the  reason 
for  the  rule  does  not  apply,  and  the  lawyer  may  act  with  all 
propriety. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  a prosecuting 
attorney  of  a third  class  county  may  accept  employment 
representing  a client  in  condemnation  proceedings  brought  by 
a city  of  the  third  class  against  said  client* 

w 4:The;'i<forego|.ng  opinion,  which  I hereby  approve,  was 
prepared'^y;.^|piistkrit,  Mr,  Ronald  S.  Reed* 

Very  truly  yours. 


rsr/lt 


JOHN  M.  DALTON 
Attorney  General 


SCHOOL  BOARDS : 

STATUTE  OF  LIMITATIONS: 


School  boards  do  not  have  discretion  to 
wA'ive  the  defense  of  the  statute  of 
limitations. 


'.V 


S ep  t emb  er  13 , 1954- 


Honorable  Rex  A*  Reasen 
Proseouting  Attorney 
Butler  County 
Poplar  Bluff,  Missouri 


This  will  acknowledge  receipt  of  your  recent  request  for  an 
opinion  of  this  office,  wherein  you  ask* 

“During  the  week  of  May  17 , 195b,  a school 
bond  In  the  sum  of  1500.00  on  the  consoli- 
dated school  district  at  Qulln,  Missouri, 
in  Butler  County,  was  presented  to  the 
school;  board  for  payment*  The  bond  was 
dated  May  25,  1923,  and  became  due  on  Feb- 
ruary 1,  194.2.  According  to  the  information 
I have,  the  bond  was  never  presented  for  pay- 
ment until  the  week  of  May  17,  195b  • 1 am 
advised  that  this  bond  Is  genuine  and  was 

. never^pald*  v ' 

“The  members  of  the  school  board  • • « 
would  like  your  opinion  as  to  whether  or 
not  the  school  board  should  pay  this  bond 
out  of  the  funds  of  the  dchool  district 
or  whether  they  should  refuse  payment  under 
the  statute  of  limitations.  In  other  words, 
they  would  like  to  know  if  it  is  discretion- 
ary with  the  board  on  the  question  of  whether 
or  not  they  pay  an  obligation  of  the  school 
district  on  which  the  statute  of  limitations 
has  run.” 

It  appears  that  any  action  to  collect  on  the  bond  in  question 
would  be  covered  by  the  general  statute  of  limitations  which  bars 
such  action  in  ten  years  after  the  right  of  action  accrued.  This 
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is  provided  in  Section  516,110  RSMo  19^9«  See  Pullum  v,  Consoli- 
dated  School  District  Ko,  5«  Stoddard  County,  35?  Mo,  858,  211 

sw2d  30*.  '"/-'.'v  " - ■ , 

An  extensive  search  of  Missouri  authorities  reveals  no  case 
covering  this  question;  however,  it  appears  well  established  in 
Missouri  law  that  public  funds  are  in  the  nature  of  trust  funds, 
and  that  officers  holding  and  disbursing  such  funds  act  in  the 
capacity  of  trustees | that  4t hey  act  as  insurers  in  holding  such 
funds  and  may  disburse  them  only  as  authorised  by  law#  Unless 
the  law  specifically  provides  that  such  public  funds  shall  be  dis- 
bursed in  the  manner  proposed,  such  public  officials  do  not  have 
the  power  to  so  disburse  such  funds.  Thus  in  State  v,  Weatherby, 
3I44  Mo#  8I4.8,  129  SW2d  8Jj.7,  Division  1 of  the  Supreme  Cour t of  Mis* 
souri  said? 

’‘The  situation  differs  vastly  from  a contro- 
versy between  private  citizens  involving  the 
principle  that  one  may  do  what  he  will  with 
his  own.  Public  officials  are  but  the  servants 
of  the  public • Public  funds  are  but  trust 
funds*  Public  officials  performing  a duty 
with  respect  thereto  are  not  dealing  with 
their  own*  All  persons.  State  officials  and 
employees  included,  are  charged  with  knowledge 
of  the  laws  enacted  by  the  sovereign  for  the 
protection  of  its  property  and  are  required 
to  take  due  notice  thereof,,  A bj»oad  distinc- 
tion exists  between  the  acts  of  a public  of- 
ficial and  those  of  an  agent  of  a citizen  with- 
in the  apparent  scope  of  his  authority*  Public 
officials  act  in  regard  to  public  funds  in  a 
trust  capacity*  Their  acts  beyond  the  scope 
of  their  authority  are,  and  are  known  to  be, 
unauthorized,  do  not  bind  their  principal, 
and  their  mistakes  are  their  own  and  not  the 
mistakes  of  the  sovereign*  & # ««'«««'«  * 

The  reasons  underlying  the  rule  permitting 
recovery  of  public  moneys  Wrongfully  dis- 
bursed to  public  officials  applies  with 
equal  fbree  to  all  citizens*  and,  with  the 
added  factors  that  public  funds  are  trust 
funds  and  public  officials  are  public  ser- 
vants acting  In  a restricted  trust  capacity, 
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known  to  all,  with  respect  to  public  funds, 
repels  the  reasons  under  which  a recovery 
of  payments  made  under  a mistake  of  law  is 
denied  private  individuals * * *■ 

In  City  of  Fayette  v.  Silvey,  290  SW  1019,  the  Kansas  Glty , 
Court  of  Appeals  held  that  a public  official  who  held  public  funds 
was  an  insurer  thereof*  that  he  was  subject  to  a stricter  accounta- 
bility than  a bailee  or  a trustee,  and  that  he  was  liable  for  the 
loss  of  funds  even  though  such  loss  occurred  without  his  fault  and 
through  no  negligence  on  his  part}  and  in  Kansas  City  v*  Halverson, 
352  Mo*  280,  177  SW2d  495,  Division- 2 of  the  Missouri  .Supreme  Court 
held  that  unless  the  disbursal  of  public  funds  by  a public  official 
was  specifically  authorised  by  law,  such  disbursal  was  beyond  the 
power  of  such  public  official  and  the  moneys  so  disbursed  could  be 
recovered  in  a suit  against  the  person  who  received  the  same. 

Even  though  the  person  who  receives  public  funds  has  rendered 
service  or  delivered  materials  as  a quid  pro  quo  therefor,  such 
funds  may  be  recovered  by  the  state  or  Its  subdivisions  if  the  dis- 
bursal of  such  funds  was  not  specifically  authorised  by  statute* 

See  Elkins-Swyers  Office  Equipment  Co*  v*  Moniteau  County,  357  Mo* 
448,  209  SW2d  127*  In  reaching  this  decision.  Division  2 of  the 
Missouri  Supreme  Court  said,  l,c*  209  SW2d  131? 

"Public  funds  are  trust  funds  and  public 
officials  act  in  a trust  Capacity  with 
respect  thereto,  subject  to  all  limitations 
of  whatever  nature  upon  their  authority  im- 
posed by  the  public « All  persons  are  charged 
with  knowledge  of  the  laws  enacted  by  the 
sovereign  for  the  protection  of  its  property 
and  are  required  to  take  due  notice  thereof  *" 

Thus  it  appears  that;  the  funds  in  the  hands  of  the  board  of 
education  constitute  moneys  held  in  public  trust  and  may  be  dis- 
bursed by  the  board  only  as  specifically  authorised  by  law*  In 
your  question,  the  board  is  not  authorized  to  pay  the  bonds  after 
the  statute  of  limitations  has  run*.  On  the  contrary,  the  law  pro- 
vides that  after  the  lapse  of  ten  years,  these  moneys  cannot  be 
collected  by  the  bond  holder  unless  the  statute  of  limitations  has 
in  some  way  been  tolled*  H-V- 
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In  the  absence  of  Missouri  oases  on  this  specific  problem, 
we  look  to  the  law  of  other  states*  While  it  is  generally  held 
that  the  state,  that  is  the  legislature  acting  for  the  state,  may 
by  a general  statute  waive  the  statutes  of  limitations  that  have 
already  barred  action  by  its  c it 1 sens,  it  seems  to  be  the  general 
rule  that  governmental  officials  may  not  themselves  waive  such 
defense  of  limitations  unless  such  action  is  specifically  autho- 
rized by  statute • Corpus  Juris  Secundum,  Volume  *>3,  page  960, 
Limitation  of  Action,  Section  24,  states  this  general  rule  as 
f 6li0wai:| cy;;-,'  ;?;y-  y • yyy : : ; : 

"In  the  absence  of  statutory  authorities, 
however,  a governmental  official  ordinarily 
lacks  power  to  waive  either  general  limitations, 
or  those  enacted  specifically  for  the  protection 
of  the  governmental  body  which  he  represents*" 

A very  similar  question  was  presented  to  the  Supreme  Court  of 
Oklahoma  in  the  case  of  Her dman  v.  School  District  No*  43  of  Choctaw 
County,  121  Pac.Sd,  290*  In  that  case,  suit  was  brought  on  a bond 
after  the  statute  of  limitations  had  run*  The  plaintiff  secured  a 
default  judgment  and  later  the  board  moved  to  set  aside  such  default 
judgment  oh  the  ground  that  it  Was  irregularly  issued  since  the  ■ 
defense  of  the  statute  of  limitations  appeared  upon  the  face;  of 
plaintiff <s  petition*  The  supreme  Court  of  Oklahoma  held  that  the 
board  was  without  potter  to  waive*  the  defense  of  the  statute  of  limit  a 
tlons,  and  that,  consequently,  the  default  judgment  could  be  set 
aside.  In  reaching  this  conclusion,  the  court  said: 

"A  school  district  is  a political  subdivision 
of  the  state*  Its  powers,  and  those  of  its 
officers,  are  only  such  as  are  specifically 
granted  by  the  Constitution  and  statutes*  and 
such  as  are  reasonably  or  necessarily  Incident 
to  the  specific  grant*  Oufc  Constitution  and 
statutes  have  carefully  restricted  the  incurring 
of  debt  and  the  expenditure  of  the  public  funds  • 

Prior  decisions  of  this  court  are  many  and  uni* 
form  to  the  effect  that  a claimant  to  public 
funds  of  a subdivision  of  the  state  must  point 
to  a statutory  authority  in  support  of  the  claim. 

The  ultimate  object  of  plaintiff ‘ s suit  is  to 
recover  a part  of  the  public  funds  of  the  de- 
fendant school  district*  Those  funds  are  by 
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law  entrusted  to  the  care  of  the  directors  of 
the  school,  district  under  careful  legal  restrict 
tions  as  to  disposition  thereof  % The  statute 
grants  permission  to  sue  the  district,  and  sec- 
tion 101  0.3,1931*  12  Old *St *Ann*  Sec*  95i 
restricts  the  time  in  which  suit  may  be  brought* 
Nowhere  in  the  statute  has  it  been  pointed  out 
that  there  has  been  given  authority  to  the  di- 
rector or  officers  of  a school  district  to  waive 
any  provision  of  law,  which  waiver  will  operate 
directly  to  charge  the  district  either  with  debt 
or  liability  or  result  in  divesting  it  of  any 
part  of  its  public  funds • 

"It  is  generally  true  that  a private  person  may 
voluntarily  Waive  a substantial  right  and  may, 
if  he  chooses,  Voluntarily  dispose  of  his  funds 
as  he  desires  and  at  his  discretion,  but  that 
rule  does  not  apply  to  an  agent  unless  he  has 
been  authorized  so  to  do*  The  authority  given 
the  agents  of  the  school  district  is  statutory 
and  therefore  open  for  all  to  know,  and  in  view 
of  the  well  known  fiscal  policy  of  our  laws,  to 
the  effect  that  the  municipal  agents  may  expend 
such  funds , or  incur  financial  liability,  only 
as  they  are  specifically  or  by  reasonable  impli- 
cation so  authorized,  we  must  conclude  that  the 
school  directors  have  been  given  no  specific  or 
, implied  authority  to  acknowledge  by  waiver,  a 
debt  which  otherwise  the  sohool  district  is  not 
unequivocally  bound  by  law  to  pay* 

"To  hold  otherwise  than  as  here:  indicated  would 
result  in  permitting  school  directors  at  their 
will  to  pay,  or  bring  about  the  payment  of  cer- 
tain claims,  and  to  deny  others  of  equal  station, 
Which  would  seem  to  result  in  unsound  public 
pdlicy  and  which  nowhere  appears  to  have  been 
intended  from  the  powers  granted  to  the  direc- 
tors; Such  powers  might  tend  to  induce  fraud, 
collusion  and  oppression,  and  result  in  addition- 
al, burdens  upon  taxpayers  without  their  consent 
and  in  a manner  not  provided  for  by  law*" 
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This  ease  was  followed  in  the  later  case  of  Lowden  v.  Stevens 
County  Excise  Board,  191  Qkla*  5,  126  Pac.2d,  1023,  where  the 
Supreme  Court  of  Oklahoma  held  that  a judgment  secured  against 
a school  board,  when  the  claim  was  barred  by  the  statute  of  limi-  fi 
tat ions,  was  void  since  the  school  board  did  not  have  power  to 
waive  statute  of  limitations,  and  that  such  waiver  could  not  be 
executed  by  the  school  board’s  failing  to  set  up  the  defense  of 
the  statute  of  limitations,  or  by  the  school  board’s  failure  to 
plead  to  the  defendant’s  cause  of  action,  or  by  the  schbol  board’s 
admittit^  the  claim  of  plaintiff* 

the  same  result  concerning  the  power  of  public  officials  to 
waive  the  defense  of  the  statute  of  limitations  was  reached  by 
the  Supreme  Court  of  Utah  in  the  case  of  Spring  Canyon  Coal  Co.  v. 
Industrial  Commission  of  Utah,  £8  Utah  608,  201  Pac.  173,  l.o*  178, 
where  the  court  saldj 

. ’’It  is  also  elementary  that , unless  pleaded  or 
relied  on,  the  statute  is  waived.  No  doubt 
any  person  who  has  the  right  to  interpose  the 
statute  of  limitations  may  waive  such  right • 

To  do  that,  however,  ordinarily  at  least,  im- 
plies that  the  right  to  waive  is  personal,  and 
that  in  waiving  it  the  person  doing  so  acts  in 
a personal  capacity  and  in  his  own  right.  In 
this  case,  for  example,  the  company,  one  of  the 
plaintiffs,  could  waive  the  right  to  interpose 
the  statute  of  limitations  as  a defense  if  it 
chose  to  do  so*  It  could,  however,  only  waive 
the  right  so  far  as  it  affected  its  own  rights. 

Whether  the  State  Insurance  Fund  could  waive 
the  benefit  of  the  statute  of  limitations  pre- 
sents a different  question.  That  fund  is  ad- 
ministered by  the  Industrial  Commission  as  . 
public  officials,  and  hence  is  administered  by 
them  as  trustees  and  hot  in  their  own  right. 

The  question  therefore  arises,  May  the  statute 
of  limitations  be  waived  by  those  officials?  It 
manifestly  is  their  duty  to  administer  the  fund 
in  accordance  with  law,  and  so  as  to  treat  all 
alike  who  have  a right  to  participate  in  that 
fund.  The  ppople  in  their  sovereign  capacity 
have  an  interest  in  the  State  Insurance  Fund, 
and  they  are  entitled  to  have  the  same  distri- 
buted to  those  only  who  are  legally  entitled 
thereto.  To  permit  the  Commission,  or  any 
other  person  having  control  of  that  fund,  to 
waive  the  statute  of  limitations  at 
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will  must,  In  the  long  run,  result  in  in  jus** 
tioe  and.  favoritism,  since  the  statute  can 
be  enforced  as  against  A*;,  B,,  and  C*,  and 
as  easily  waived  in  favor  of  D#,  E*,  and  F* 

A person  or  corporation  distributing  his  or 
its  own  money  may  elect  to  waive  the  benefit 
of  the  statute  of  limitations  in  favor  of  A* 
while  he  or  it  may  insist  upon  it  as  against 
B.  without  abusing  any  trust  or  disregarding 
a public  duty*  A public  official  may,  how- 
ever, not  indulge  in  such  a practice  without 
abusing  a trust  and  without  bestowing  a favor 
on  one  which  he  denies  to  another*  In  our 
judgment,  where,  as  here,  a fund  is  to  be 
administered  and  distributed  by  public  of- 
ficials, it  should  be  administered  and  dis- 
tributed strictly  in  accordance  with  law, 
and  to  those  only  who  are  legally  entitled 
thereto  without  favor  to  anyone*  Under  such 
circumstances  the  language  of  the  Supreme 
Court  of  Mississippi  in  the  case  of  Trowbridge 
v*  Schmidt,  82  Miss*  475,  34  South*  84,  is 
applicable.  In  referring  to  the  duty  of  a 
municipal  board  to  interpose  the  plea  of  the 
statute  of  limitations,  the  court,  in  the 
course  of  the  opinion,  said: 

•It  is  indisputable  that  a municipal 
board  cannot  lawfully  give  away  public 
money « ’ 

HIn  the  course  of  the  opinion  it  is  further 
said: 

•It  Is  the  plain  duty  of  a county  or 
municipal  board  to  plead  the  statute 
of  limitations  when  it  can  under  the 
facts*  Such  boards  are  the  people’s 
trustees** 

“If  it  Is  the  duty  of  municipal  or  county 
officers  to  interpose  the  defense  of  the 
statute  of  limitations  where  public  funds 
are  in  question,  It  certainly  Is  the  duty 
of  a state  official  who  is  entrusted  with 
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public  funds  to  do  likewise.  If  he  fails 
in  doing  so  he  must  either  disregard  the 
statute  of  limitations  entirely.,  and  thus 
Ignore  the  law,  or  he  must  practice  favor- 
itism by  enforcing  it  as  against  one  claimant 
while  he  waives  it  in  favor  of  another.  It 
needs  no  argument  to  show  that  such  a practice 
would  be  intolerable*" 

This  case  was  approved  and  followed  as  controlling  authority  by 
the  Utah  Supreme  Court  in  the  case  of  Taslieh  v*  Industrial  Com- 
mission of  Utah,  71  Utah  33*  262  Bac* -281*  Likewise,  it  is  pointed 
out  by  the  Utah  Supreme  Court  in  Qdgen  v.  Industrial  Commission,  92 
Utah  q.23*  69  Pac  *2d  261,  that  were  a public  official  to  waive  the 
defense  of  the  statute  of  limitations,  he  would  be  in  violation  of 
his  public  trust  and  such  action  would  open  the  door  to  favoritism 
and  discrimination*  In  this  case,  the  Utah  Supreme  Court  again  ap- 
proved the  Spring  Canyon  Coal  Co*  case,  quoted  from  and  cited  supra* 

The  Supreme  Court  of  the  State  of  Washington,  in  the  case  of 
Nagel  v*  Department  of  Labor  and  Industry,  189  Wash.  631,  66  Pac. 2d 
318,  reached  the  same  conclusion  in  considering  the  matter  of  the 
power  of  a public  official  to  waive  the  defense  of  the  statute  of 
limitations  when  it  said,  l.o*  322: 

“Generally  speaking,  no  officer  or  agency 
of  the  state  has  the  right  to  waive  the 
defense  of  the  statute  Of  limitations.” 

Likewise,  the  Supreme  Court  of  Mississippi,  in  the  case  of  Trowbridge 
v.  Schmidt,  82  Miss*  4?5>*  34  SE  84*  concluded  that  public  officials, 
in  this  case  the  municipal  board  of  the  City  of  Vicksberg,  did  not 
have  discretion  to  waive  the  defense  of  the  statute  of  limitations,, 
and  that  it  was  their  duty  to  plead  such  statute  whenever  they  can 
under  the  facts  of  the  particular  qase. 

While  a contrary  view  has  been  reached  by  the  Supreme  Court  of 
Michigan  in  the  case  of  Moden  v.  Superintendent  of  the  Poor  of  Van 
Buren  County,  183  Mich*  120,  149  NW  1064,  and  by  the  Court  of  Civil 
Appeals  of  Texas  in  the  case  of  Travis  County  v*  Matthews*  235  SW2d 
691*  and  Frost  v*  Fowlerton  Consolidated  School  District  No*  11, 

111  SW2d  745#  these  decisions  were  reached  primarily  on  the  basis 
of  matters  of  pleading  and  of  preserving  points  for  review  by  the 
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appellate  courts  and  do  not  represent  a considered  opinion  of  these 
courts  based  upon  the  public  policy  of  their  respective  states  as 
to  the  legality  of  a deliberate  waiver  of  the  statute  of  limitations 
by  a public  official  when  the  question  of  paying  out  public  funds 
is  presented  to  him.  For  this  reason,  it  is  believed  that  these 
cases  should  not  be  controlling  of  the  present  question  since  no 
pleading  or  appellate  review  is  here  involved,  and  since  it  appears 
that  public  policy  of  Missouri,  as  expressed  by  our  Supreme  Court, 

Is  that  public  funds  are  trust  funds  and  public  officials  holding 
and  disbursing  such  funds  are  acting  In  a fiduciary  capacity  and 
have  strict  liability  for  such  funds  and  may  disburse  them  only 
when  authorized  specifically  by  statute. 


conclusion 

It  is,  therefore,  the  conclusion  of  this  office  that  the 
school  board  of  the  consolidated  district  at  Qulin,  Butler  County, 
Missouri,  does  not  have  discretion  to  waive  the  statute  of  limita- 
tions and  pay  an  obligation  of  the  school  district  which  is  presently 
barred  by  said  statute  of  limitations. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Fred  L.  Howard. 

Very  truly  yours, 


John  M.  Dalton 
Attorney  General 
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SCHOOLS: 

BONDS: 


Failure  of  board  of  directors  of  a consolidated  school 
district  to  act  upon  a petition  to  dissolve  the  district 
does  not  invalidate  their  subsequent  official  actions, 
including  the  calling  and  holding  of  an  election  for  a 
bond  issue.  When  notices  calling  for  a bond  election 
state  that  the  purpose  of  the  election  is  to  obtain  a 
loan  to  erect  a school  building  at  a particular  place, 
that  it  is  necessary  that  upon  an  affirmative  vote  the 
building  be  located  at  the  place  indicated  in  the  notice. 


September  30,  195ij- 


Honorable  Albert  L,  Hencke 
Prosecuting  Attorney 
Franklin  County 
Union,  Missouri 

Dear  Sir | 


Your  recent  request  for  an  official  opinion  reads  as  fol- 
lows: 

*1  request  an  opinion  on  the  following* 

In  1950  five  rural  school  districts  voted 
to  consolidate  and  fora  a Consolidated 
district*  In  1952  a petition  signed  by 
twelve  legal  voters  and  taxpayent^whb-: 
filed  with  the  new  consolidated  district 
requesting  disorganisation  of  the  district. 

Five  copies  of  the  petition  were  filed* 

Since  that  date  the  board  of  the  new  con- 
solidated district  has  refused  to  act  upon 
the  petition  on  the  grounds  that  they  need 
not  do  so*  In  1953  the  new  consolidated 
district  voted  bonds  for  building  a new 
school*  fhis  vote  was  the  fifth  election 
on  same  since  the  above  mentioned  petition 
to  disorganize  was  filed,  ^he  bond  issue 
further  stoked  that  the  school  was  to  be 
located  on  a particular  piece  of  ground* 

*(1)  Was  the  bond  issue  legal  with  afore- 
mentioned petition  pending? 

H(2)  Must  the  board  erect  the  school  on 
the  property  designated  in  said  bond  is- 
sue? 

M3)  la  the  board  responsible  for  the 
money  spent  if  the  bund  elections  were 
not  legal ?” 
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It  will  be  assumed  that  the  real  property  referred  to  in  the 
notlee,  upon  which  the  building  is  to  be  built.  Is  property  al- 
ready owned  by  the  school  district. 

Your  first  question  is:  Was  the  bond  issue  legal  with  the 
afore-mentioned  petition  pending? 

It  would  be  our  opinion  that  the  bond  election  and  issue 
were  not  illegal  because  of  the  fact  that  a petition  to  dissolve 
the  consolidated  district  had  been  filed  in  1952,  and  had  never 
been  acted  upon.  The  statute  followed  then  was  no  doubt  what  Is 
now  paragraph  1 of  Section  165.310,  MoRS,  Gum.  Supp.,  1953»  which 
reads: 


“Town,  city,  consolidated  or  enlarged  school 
district,  dissolution^  procedure-- eff ecl,'-- 
TT*  Any  town,  city  dr  consolidated  school 
district  heretofore  organized  under  the  laws 
of  this  state,  or  which  may  be  hereafter  or- 
ganized, shall  be  privileged  to  disorganize 
or  abolish  such  organization  by  a vote  of 
the  resident  voters  and ‘taxpayers  of  such 
school  district,  first  giving  fifteen  days’ 
notice,  which  notice  shall  be  signed  by  at 
least! ten  qualified  resident  voters  and  tax- 
payers of  such  town,  city  or  consolidated 
school  district;  and  there  shall  be  five 
notices  put  up  In  five  public  places  In 
said  school  district.  Such  notices  shall 
recite  therein  that  there  will  be  a public 
meeting  of  the  resident {voters  and  tax 
payers  of  said  school  district  at  the  school- 
house  in  yaid  school  district  and  at  said 
meeting,  if  two  thirds  of  the  resident  voters 
and  taxpayers  of  such  school  district  present 
and  voting,  shall  vote  to  dissolve  such  town, 
city  or  consolidated  school  district,  then 
from  and  after  that  date  the  said  town,  city 
or  consolidated  school  district  shall  be  dis- 
solved, and  the  same  territory  included  in 
said  school  district  may  be  organised  into 
a common  school  district  under  sections 
165*163  to  165.260,." 

The  above  section  does  not  state  whether  or  not  the  notice 
which  must  be  signed  by  at  least  ten  resident)  taxpayers  is  to  be 
filed  with  the  school  board,  but  the  inference  Is  that  it  should 
be,  and  you  state  that  in  your  ease  this  was  done,  and  that  five 
copies  were  filed  with  the  board,  also.  It  would  appear,  there- 
fore, that  the  proper  steps  were  taken  to  initiate  a vote  on 


2 


Hon.  Albert  L,  Henck© 


dissolution  of  the  district.  You  state  further  t hat  the  mat- 
ter rested  at  that  point,  since  the  board  refused  to  take  any 
action  on  the  matter* 

The  statute  above  quoted  would  appear  to  impose  the  duty 
on  the  board,  under  the  circumstances , to  arrange  for  and  to 
hold  elections.  In  an  opinion  rendered  by  this  department  on 
July  20,  1936,  to  the  Prosecuting  Attorney  of  Barry  County  we 
so  held;  and  likewise  in  an  opinion  rendered  November  15*  1950* 
to  Honorable  J.  R.  Elser,  Prosecuting  Attorney  of  Holt  County, 
a copy  of  which  is  enclosed.  This  latter  opinion  held  that 
the  board  should  do  this  within  a "reasonable”  time  after  re- 
ceipt of  the  petition.  If  this  be  the  law  and  if  the  petition 
in  your  case  complied  with  the  law,  then  the  board  in  your  case 
could  no  doubt  have  been  comp&led  by  legal  action  to  proceed 
to  arrange  for  and  hold  the  election.  However,  this  was  not 
done,  and  the  question  before  us  Is  simply  whether  the  failure 
of  the  board  to  do  what  it  should  have  done  in  this  particular 
invalidated  all  of  its  subsequent  actions*  including  calling 
an  election  for  a bond  issue.  We  do  not  believe  that  it  would, 
since  we  are  unable  to  find  any  law*  statutory  or  case,  which 
so  holds.  Furthermore,  there  cannot  be  any  question  about  the 
fact  that  the  district  was  not  dissolved  merely  by  the  filing 
of  the  petition.  In  an  opinion  rendered  by  this  department 
August  17,  1953,  to  Honorable  William  J.  Cason,  Prosecuting 
Attorney,  Henry  County,  we  held  that  a public  meeting  must  be 
held  before  such  dissolution  could  be  effected,  and  the  statute 
(Section  165*310,  supra)  holds  that  at  least  two-thirds  of  those 
present  at  such  a public  meeting  must  vote  for  dissolution  be- 
fore dissolution  can  be  effected.  Cls arly  this  was  not  done, 
and  so  on  the  date  that  the  bond  election  was  called  and  held 
the  district  had  a legal  existence.  Therefore,  if  the  law  was 
complied  with  in  regard  to  the  bond  election,  it  would  have  been 
legal.  It  would  not,  as  we  stated  above,  have  been  invalidated 
by  failure  of  the  board  to  act  upon  the  petition  with  them  in 
1952. 

Your  s econd  question  1st  Must  the  board  erect  the  school 
building  on  the  property  designated  in  said  bond  issue? 

Inregard  to  this,  we  direct  attention  to  paragraph  1 of 
Section  165* 0I;0,  MoRS,  Gum,  Supp.,  1953*  which  readss 

"Building  loans  — approved  by  voters  — 
bonds.—  IT  For  the  purpose  of  purchasing 
schooihouse  sites,  erecting  sehoolhouses, 
library  buildings  and  furnishing  the  same, 
and  building  additions  to  or  repairing  old 
buildings,  the  board  of  directors  shall  be 
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authorized  to  borrow  money,  and  issue  bonds 
for  the  payment  thereof,  in  the  manner  herein 
provided,  ^'he  question  of  any  such,  loan 
shall  be  decided  at  an  annual  school  meeting 
or  at  a special  election  to  be  held  for  that 
purpose.  Notice  of  such  election  shall  be 
given  at  least  fifteen  days  before  the  same 
shall  be  held,  by  at  least  five  written  or 
printed  notices,  posted  in  five  public  places 
in  the  school  district  where  such  election  is 
to  be  held,  stating  the  amount  of  the  loan  re- 
quired, and  for  what  purposes.  It  shall  be 
the  duty  of  the  clerk  to  sign  and  post  such 
notices.  The  qualified  voters  at  such  elect 
tlon  shall  vote  by  ballot,  Such  ballot  shall 
contain  a brief  statement  of  the  amount  and 
purposes  of  the  loan  and  the  following* 

»"f  FOR  THE  LOAN 

AGAINST  THE  LOAN 


Voters  shall  vote  by  placing  a cross  mark  (x) 
in  the  square  opposite  their  choice.  A cross 
mark  (x)  in  the  square  before  the  words  *FOR 
THE  LOAN*  shall  be  counted  as  a vote  ibr  the 
issuance  of  the  bonds,  and  a cross  mark  (x) 
in  the  square  before  the  words  1 AGAINST  THE 
LOAN*  shall  b e counted  as  a vote  against  the 
Issuance  of  the  bonds.  If  two  thirds  of  the 
votes  cast  on  such  proposition  shall  be  cast 
for  the  loan,  the  board,  subject  to  the  re- 
strictions of  section  165.043*  shall  be  vested 
with  the  power  to  borrow  money,  in  the  naraeof 
the  district,  to  the  amount  and  for  the  pur* 
pose  specified  in  the  notices  as  aforesaid, 
and  to  issue  the  bonds  of  the  district  in 
evidence  thereof .u 

It  will  be  noted  from  the  above  that  the  printed  notices  re- 
ferred to  shall  state  Mthe  amount  of  the  loan  required,  and  for 
what  purposes In  your  ease  the  notice,  we  assume,  stated  t&at 
the  "purpose  of  the  loan  was  to  erect  a new  school  building  at  a 
particular  place.  We  do  not  believe  that  the  notice  need  to  have 
specified  the  place  where  the  building  would  be  erected,  but  hav- 
ing done  so,  we  believe  that  the  building  must  be  erected  at  such 
place,  since,  it  is  conceivable  that  acme  voters  at  least  who 
voted  affirmatively  would  not  have  done  so  had  they  not  felt 
assured  that  the  building  would  be  erected  at  a particular  lo*» 
cation.  It  may  also  be  that  the  petitioners  unnecessarily  in*> 
eluded  the  location  in  the  notice  only  because  they  were  aware 
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of  the  sentiment  to  have  the  building  so  located.  In  any  event, 
the  proposition  voted  on  was,  not  simply  to  vote  for  a loan  to 
erect  a school  building,  but  to  erect  a school  building  at  a 
particular  place,  and  this  we  believe  must  be  observed. 

On  April  12,  1949*  in  an  opinion  to  Honorable  L.  Clark 
McNeill,  Prosecuting  Attorney  of  Dent  County,  a copy  of  which  is 
enclosed,  we  held  that  a school  board  may  use  the  funds  realized 
from  a bond  issue  bnly  for  the  purpose  for  which  the  electors  of 
the  school  district  voted  the  issue. 

Your  third  question  is:  Is  the  board  responsible  iOr  the 
money  spent  if  the  bond  election  were  not  legal? 

Inasmuch  as  we  have  held  in  answer  to  your  first  question 
that  the  bond  election  was  legal  insofar  as  the  filing  of  the 
petition  far  dissolution  was  concerned,  there  becomes  no  point 
in  answering  your  third  question. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  the  failure  of  tne 
board  of  directors  of  a consolidated  school  district  to  act  upon 
a petition  to  dissolve  the  district  does  not  invalidate  their 
subsequent  official  actions,  including  the  calling  and  holding 
of  an  election  for  a bond  issue. 

It  is  the  further  opinion  of  this  department  that  when  the 
notices  calling  for  a bond  election  state  that  the  purpose  of 
the  election  is  to  obtain  a loan  to  erect  a school  building  at  a 
particular  place  that  it  is  necessary  that  upon  an  affirmative 
vote  the  building  be  located  at  the  place  indicated  in  the  notice. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Hugh  P.  Williamson. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


HPW:DA 


Encs.  (3) 

8-17-53  ^0  Wm.  J.  Cason 
11-15-50  to  J,  R.  Eiser 
4-12-49  to  L.  Clark  McNeill 
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COUNTY  HEALTH  CENTER: 
STATE  TAX  COMMISSION: 
TAXATION: 


State  Tax  Commission  will  assess  the 
distributable  property  of  public 
utilities  and  apportion  to  each  county 
its  share  thereof.  This  assessment 
is  the  assessment  upon  which  a tax 
levy  upon  said  property,  for  support 
of  a county  health  center  must  be 
based. 


January  ll|_,  1954 


Honorable  Andrew  J . Higgins 
Prosecuting  Attorney 
Platte  County 
Platt©  City*  Missouri 

Dear  Sir: 

By  letter  of  December  23,  1953*  you  requested  an 
official  opinion  as  follows? 

wOn  May  2?*  1953#  pursuant  to  the 
authority  In  Chapter  205*  Daws  of  1951* 
the  voters  of  Platte  County*  Missouri, 
voted  to  establish  and  maintain  a County 
Health  Center.  Said  Health  Center  was 
immediately  put  into  operation  and  has 
been  In  operation  since  the  date  of 
election. 

"Such  Center  is  financed  by  an  annual 
tax  of  10^  on  each  tlOO  of  the  assessed 
valuation  in  the  county*  In  December, 

1952  one  of  the  utility  corporations 
paid  its  taxes  as  apportioned  to  this 
county  by  the  State  Tax  Commission  with 
the  exception  of  the  Health  Center  levy. 
Again  this  year  the  same  corporation 
has  paid  all  of  its  taxes  with  the  same 
exception.  Another  utility  is  also  re- 
fusing to  pay  the  Health  Center  levy 
this  year.  Many  of  the  utility  corpora- 
tions have  paid  their  levy  in  both 
years  without  question. 
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’’The  basis  for  these  refusals  appears  to 
be  that  these  companies  believe  the  tax 
to  be  illegal  in  that  no  valid  assessment 
for  the  tax  has  been  made  or  can  be  made 
by  the  State  Tax  Commission.  It  is  my 
understanding  that  the  Tax  Commission  has 
not  made  such  an  assessment  for  the  benefit 
of  Platte  County,  Missouri  and  further, 
that  the  Tax  Commission  feels  they  have  no 
authority  so  to  do,  and  of  course,  the  tax 
cannot  be  collected  without  a valid  assess- 
ment, 

"l.  Is  there  authority  at  present  for  the 
State  Tax  Commission  to  make  an  assessment 
against  the  distributable  property  of  these 
utilities  in  this  county  for  the  benefit 
of  the  Health  Center? 

”2,  If  the  State  Tax  Commission  cannot  make 
such  an  assessment,  can  it  be  done  by  any 
other  body  or  officer? 

"3*  If  there  Is  no  body  or  officer  empowered 
to  make  sueh  assessment,  what  steps  are 
deemed  necessary  to  rectify  this  situation 
in  order  that  Health  Centers  may  benefit 
from  the  distributable  property  of  such 
utilities  within  this  county?” 

County  health  centers  are  authorized  under  the  provisions 
of  Section  205.010,  ©t  seq..  Cumulative  Supplement  of  1951* 
Section  20^.020(2),  Cumulative  Supplement  of  1951  provides 
for  the  levy  and  collection  of  taxes  to  support  a county  health 
center  as  follows: 

”2.  If  a two-thirds  majority  of  the  votes 
cast  at  such  election  on  the  proposition 
so  submitted,  shall  vote  in  favor  of  such 
tax,  the  county  coxirt  shall  proceed  to 
levy  and  collect  such  tax  and  deposit  same 
in  the  county  treasury  to  the  credit  of 
the  health  center  fund  and  such  fund  shall 
be  expended  as  hereinafter  provided.” 

The  State  Tax  Commission  is  given  the  exclusive  power 
of  original  assessment  against  public  utilities  by  Section 
138.1|^0,  RSMo  19^-9,  which  reads  In  part  as  follows: 
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”l.  The  commission  shall  have  the  ex- 
clusive power  of  original  assessment  of 
railroads,  railroad  cars,  rolling  stock, 
street  railroads,  bridges,  telegraph, 
telephone,  express  companies,  and  other 
similar  public  utility  corporations, 
companies  and  firms.  * # * " 

Public  utilities  are  declared  subject  to  taxation,  and 
the  manner  of  taxation  thereof  is  provided  by  Section  1$3 ♦ 030: 

# # 


’’l,*  & and  all  property,  real  and 
tangible  personal,  owned  by  telegraph, 
telephone,  electric  power  and  light 
companies,  electric  transmission  lines, 
pipe  line  companies  and  express  companies 
shall  be  subject  to  taxation  for  state, 
county,  municipal  and  othep  local  purposes 
to  the  same  extent  as  the  property  of 
private  persons. 

"2*  And  taxes  levied  thereon  shall  be 
levied  and  collected  in  the  manner  as  is 
now  or  may  hereafter  be  provided  by  law 
for  the  taxation  of  railroad  property 
in  this  state,  and  county  courts,  county 
boards  of  equalization  and  the  state  tax 
commission  are  hereby  required  to  perform 
the  same  duties  and  are  given  the  same 
powers  in  assessing,  equalizing  and  ad- 
justing the  taxes  on  the  property  set 
forth  in  this  section  as  the  said  courts 
and  boards  of  equalization  and  state  tax 
commission  have  or  may  hereafter  b©  em- 
powered with,-  in  assessing,  equalizing, 
and  adjusting  the  taxes  on  railroad 
property;  * & 

Since  public  utilities  are  to  be  taxed  in  the  same  manner 
as  railroad  companies,- we  turn  to  Chapter  1*>1,  RSMo  19h9t  snd 
find  that  the  State  Tax  Commission  assesses  property  of  rail- 
road companies  by  authority  of  Section  13>1,060,  RSMo  19^9. 

"l.  The  state  tax  commission  shall  assess, 
adjust  and  equalize  the  aggregate  valuation 
of  the  property  of  each  one  of  the  railroad 
companies  in  this  state  specified  in  sectien 
l£ 1.020.  •*  •*  *" 
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However,  the  State  Tax  Commission  may  assess  only  the  distributable 
property  of  public  utilities.  State  ex  rel.  v.  Baker,  293  S.W, 

399#  State  ex  rel.  v.  Gehner,  286  S.W.  117 • 

The  State  Tax  Commission,  after  assessing  the  total  valua- 
tion of  public  utilities,  must  then  apportion  the  value  of  such 
property,  as  required  by  Section  l£l.080,  Cumulative  Supplement, 
19£l. 


"Said  commission  shall  apportion  the 
aggregate  value  of  all  property  herein 
specified  belonging  to  or  under  the 
control  of  each  railroad  company,  to 
each  county,  municipal  township,  (etc.) 

* i'r 

A county  health  center  is  supported  by  taxes  raised  from 
the  taxable  property  of  the  entire  county.  The  State  Tax  Com- 
mission will  assess,  and  apportion  to  the  county  the  county- 
wide  value  of  public  utilities  therein.  It  only  remains,  then, 
for  the  county  court  to  apply  the  tax  rate  to  the  assessed 
valuation  as  apportioned  by  the  State  Tax  Commission.  Having 
answered  your  first  question  in  the  affirmative,  there  is  no 
need  to  discuss  the  two  subsequent  questions. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  the  State 
Tax  Commission  will  assess  the  distributable  property  of  public 
utilities,  and  apportion  to  each  county  its  share  thereof. 

This  assessment  is  the  assessment  upon  which  a tax  levy  upon 
said  distributable  property,  for  support  of  a county  health 
center,  must  be  based. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Paul  McGhee. 

Very  truly  yours. 


PMcGtvlw 


.JOHN  M.  DALTON 
Attorney  General 


TAXATION  AND  REVENUE: 
CEMETERIES: 


Real  property  owned  by  nonprofit 
cemetery  association  subject  to 
taxation  until  dedicated  to  pur- 
poses of  organization. 


FILED 


May  10,  1954. 


Honorable  Andrew  J,  Higgins 
Prosecuting  Attorney 
Platte  County 
Platte  City,  Missouri 

Dear  Sir* 


ls  ®ade  to  your  inquest  for  an 
follows*  °pinlon  of  thie  apartment  reading  as 

County  Court  of  this  County  has 
requested  that  I write  for  your  opinion 
on  the  question  arising  out  of  the  fol- 
lowing circumstances  * 

In  1920  the  Laurel  Hills  Cemetery 
Association  was  Incorporated  under 
the  provisions  of  the  Benevolent 
and  Non-Profit  Corporation  Act. 
uaid  corporation  was  formed  for 

S’JT?  ?f  ao«u3'rl«a  a cemetery 
and  maintaining  same.  It  is  managed 

k?ard  of  directors  who  serve 
pay£  reoeive  no  expenses 
and  the  members  of  said  association 
receive  no  benefit  therefrom. 

’’After  incorporation  the  associa- 
tion  took  over  the  care  and  main- 
tenenoe  of  a then  existing  cemetery, 
the  lots  of  whioh  had  been  platted^ 
and  sold.  The  monies  held  by  the 

™?!!f1^i0n,$y,Way  of  the  Purchase 
price  of  said  lots  was  invested  in 
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a real  estate  mortgage.  In  1935  the 
mortgage  became  In  default  and  the  as- 
sociation foreclosed  whereupon  the  as- 
sociation bought  In  the  mortgage  tract 
of  38  acres  at  the  mortgage  sale. 

"Since  the  above  foreclosure  sale  the 
association  has  held  the  38  acres  tract 
in  its  name  and  has  rented  it  on  a 
share  tenant  basis $ receiving  $0%  of 
the  profits  therefrom.  Such  profits 
have  been  used  in  their  entirety  for 
maintenance  of  the  aforesaid  cemetery 
and  for  no  other  purposes, 

"Since  coming  into  the  ownership  of  the 
38  acres  tract  by  the  sale  as  aforesaid, 
the  tract  has  been  assessed  to  the  ceme- 
tery association  for  tax  purposes.  For 
sometime  this  association  has  felt  that 
they  are  entitled  to  an  exemption  from 
taxes  as  to  the  38  acres  tract  tinder 
the  provisions  of  Section  137*100  R,S. 

Mo.  1949* 

"Questions  Is  the  Laurel  Hills  Cemetery  As- 
sociation entitled  to  a tax  exemption  on  a 
38  acres  tract  held  apart  from  the  cemetery, 
the  income  from  which  is  used  solelv  for 
maintenance  of  the  cemetery  proper?" 

Section  137*100,  RSMo  1949*  referred  to  in  your 
letter  of  inquiry  reads,  in  part,  as  follows! 


“The  following  subjects  shall  be  exempt 
from  taxation  for  state,  county  or 
local  purposes! 

* «•  * # -Ye  * K 

(4)  nonprofit  cemeteriesj  & # ■&." 

This  statutory  provision  is  but  declaratory  of  a 
constitutional  grant  of  exemption  extended  to  nonprofit 
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cemeteries  under  the  provisions  of  Section  6,  Article 
X,  of  the  Constitution  of  Missouri,  19lfi>«  This  pro- 
vision reads  as  follows* 

“Exemptions  from  taxation.— All  property, 
real  and  personal,  of  the  state,  counties 
and  other  political  subdivisions  and  non- 
profit cemeteries,  shall  be  exempt  from 
taxation}  and  all  property,  real  and  per- 
sonal, not  held  for  private  or  corporate 
profit  and  used  exclusively  for  religious 
worship,  for  schools  and  colleges,,  for 
purposes  purely  charitable,  or  for  agri- 
cultural and  horticultural  societies  may 
be  exempted  from  taxation  by  general  law. 
All  laws  exempting  from  taxation  property 
other  than  the  property  enumerated  in 
this  article,  shall  be  void," 


We  assume  from  your  letter  of  inquiry  that  the  38 
acres  of  real  property  therein  referred  to  have  not 
been  dedicated  for  cemetery  use,  This  is  apparent  by 
virtue  of  the  incorporation  in  your  letter  of  inquiry 
of  the  statement  that  since  acquisition  the  real  property 
has  been  rented  on  a share  tenant  basis. 

It  is  our  thought  that  the  question  which  you  have 
proposed  has  been  answered  in  an  opinion  of  the  Supreme 
Court  of  Missouri  in  the  case  of  National  Cemetery  As- 
sociation of  Missouri,  et  algty  v 4 Benson  et  al. , report- 
ed, 129  S.W.  (2d)  842.  In  the  case  mentioned  the  Supreme 
Court  was  Considering  a claim  of  exemption  with  respect 
to  unplatted  and  undedicated  real  property  owned  by  a 
cemetery  association.  The  Court  had  this  to  say  with 
respect  to  Section  6,  Article  X of  the  Constitution  of 
Missouri,  1875#  in  so  far  as  pertinent  to  our  present 
inquiry  was  substantially  the  same  as  Section  6,  Article 
X quoted  supra* 

* * An  exemption  from  taxation  can 
be  sustained  only  whan  expressed  in 
explicit  terms  and  it  cannot  be  ex-^ 
tended  beyond  the  plain  meaning  of  those 
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terns.  The  exemption  intended  here  is 
to  ^cemeteries*  as  such.  The  word 
* cemeteries*  is  used  Independently  bf 
the  balance  of  the  sentence  and  the 
other  words  do  not  apply  to  or  affect 
it.  State  ex  rel.  Mount  Mora  Cemetery 
Association  v,  Casey,  210  Mo.  235#  109 
S.W.  1.  The  legislature  has  not  ex- 
pressed itself  on  this  subject  nor  do 
we  think  that  such  Is  necessary  before 
the  exemption  may  be  applied.  We  over- 
rule respondents*  contention  that  this 
provision  is  not  self-executing#  We 
hold  that  it  is.  Generally,  constitu- 
tional provisions  declaring  that  certain 
property  shall  be  exempt  are  self— executing 
and  need  no  legislation  to  enforce  the  ex- 
emption. 

"We  must  determine  therefore  what  is  in- 
cluded under  the  word  ♦ cemetery.*  A 
cemetery  has  been  defined  to  bet  *A 
place  or  ground  set  apart  for  the  burial 
of  the  dead,  orig.  A Roman  catacomb, 
later  the  consecrated  yard  of  a church 
so  used,  now  any  burial  ground,  esp*  on 
a large  scale?  a graveyard?  a necropolis.’ 
(Webster*  a New  International  Dictionary, 
SdEd.)  *A  cemetery  is  a place  set  apart, 
either  by  municipal  authority  or  private 
enterprise,  for  the  interment  of  the  dead.* 
(10  Amer.  Juris.,  Cemeteries,  Sec.  2,  p« 
487*)  To  invoke  the  exemption  the  property 
must  have  been  *set  apart*  for  the  burial 
of  the  dead.  We  are  not  concerned  with 
that  part  of  the  land  used  for  avenues, 
drives  and  walks  which  are  appurtenances 
necessary  to  the  use  and  enjoyment  of  the 
lot-owners." 

We  might  add  that  In  the  case  cited  a further 
discussion  appears  with  respect  to  determination  of 
the  precise  point  of  time  at  which  unplatted  and  un- 
dedicated real  property  becomes  a "cemetery"  within 
the  meaning  of  the  constitutional  provisions,  and  we 
therefore  direct  your  further  attention  thereto. 
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CONCLUSION 


In  the  premises  we  are  of  the  opinion  that  un- 
platted and  undedlcated  real  property  owned  by  a 
nonprofit  cemetery  is  not  exempt  from  ad  valorem 
taxes  for  stat©|  county  and  school  purposes* 

The  foregoing  opinion*  which  I hereby  approve* 
was  prepared  by  my  assistant*  Will  P*  Berry*  Jr, 


Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 

WB:vlw;irk 
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PLAMir  'IG'AND  ZONING: 
GLASS  THREE  COUNTIES: 
MEMBERSHIP: 


A resident  of  Parley,  Missouri,  an  in-  ■ 
corporated  town,  is  disqualified  to  act 
as  a member  or  to  perform  service  on 
the  Platte  County  Zoning  Commission. 


July  15,  1954 


Honorable  Andrew  J.  Higgins 
Prosecuting  Attorney 
Platte  County 
Platte  City,  Missouri 


This  will  acknowledge  the  receipt  of  your  letter 
requesting  an  opinion  from  this  office.  This  opinion 
request,  omitting  caption  and  signature,  is  as  follows: 

“The  Platte  County  Zoning  Commission  re- 
quests that  1 secure  the  opinion  of  your 
office  on  the  following  question. 

"Farley,  Missouri  is  a town  in  Platte 
County,  Missouri,  which  was  incorporated 
in  the  early  days  of  Platte  County  and 
for  many  years  has  been  inactive  in  re- 
spect to  performing  municipal  functions 
electing  officers  and  in  any  way  govern- 
ing themselves  as  an  Incorporated  city, 
town  or  village*  The  Platte  County 
Zoning  Commission  is  organized  and  exists 
under  and  by  virtue  of  Chapter  64,  K.S. 

Mo.  1949*  providing  for  zoning  of  the 
unineorpo rated  part  of  the  county.  The 
resident  freeholder  appointed  to  the  com- 
mission from  Lee  township  resides  in  the 
said  town  of  Parley,  Missouri. 

“Question:  Is  a member  of  the  Platte  County 
Zoning  Commission  residing  in  the  town  of 
Parley  aforesaid  disqualified  from  service 
on  the  Platte  County  Zoning  Commission?" 

The  County  Planning,  Zoning  and  Recreation  statutes 
now  in  force  in  Missouri  were  contained  in  House  Bill  No. 
4^5,  passed  by  the  66th  General  Assembly  ( Laws  of  Missouri, 
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1951#  page  M>6,  Cumulative  Supplement#  1953#  page  79# 

Laws  of  Missouri,  1951#  page  if,06.) 

This  Act  is  an  amendment  to  Chapter  64,  V.A.M.S, 

1949, 

The  sections  of  said  House  Bill  Mo*  4&5  providing 
for  county  planning,  zoning  and  recreation  are  numbered 
Sections  1 to  16a,  Laws  of  Missouri,  1951*  These  sec- 
tions are  numbered  in  Chapter  61}.#  V.A.M.S.  1949#  as  so 
amended#  (Cumulative  Supplement#  1953#  peg®  79)#  as 
Sections  64.516  to  64.690,  We  shall  refer  here  to  these 
sections  as  last  above  numbered* 

We  are  particularly  concerned  here,  in  answering: 
the  question  submitted,  with  the  provisions  of  Sections 
64*510#  6i}.*520  and  64*530  (Cumulative  Supplement#  1953# 
Laws  of  Missouri#  1951#  page  406)#  V.A.M.S,  1949* 

Said  Section  64*510  provides  that  counties  of  the 
second  and  third  classes  may,  by  the  action  of  the  County 
Court#  and  after  a vote  of  approval  thereof,  provided  for 
in  said  Section  64*530#  by  the  people  of  said  county#  pro- 
vide for  and  carry  out  a planning  and  zoning  plan  for  all 
areas  of  any  such  county  adjoining  and  extending  not  more 
than  forty  (40)  miles  from  the  corporate  limits  of  any 
city  which  now  has  or  may  hereafter  have  more  than  70 #000 
inhabitants*  This  section  also  provides  for  the  creation 
in  each  of  such  counties,  upon  the  adoption  of  such  county 
plan,  of  a County  Planning  Commission.  Platte  County, 
Missouri,  is  a county  of  the  third  class,  having  a popu- 
lation, according  to  the  1950  Federal  Census  of  14,973 
inhabitants  and  an  assessed  valuation  of  property  of 
#25,585,811.00. 

Section  64.520  provides  for  the  appointment,  resi- 
dence qualifications#  official  Identity  and  terms  of 
office  of  members  of  such  Commission,  Said  Section 
64.520  reads  as  follows* 

"County  planning  commission— members— term- 
chairman.  — Such  county  planning  commission 
shall  consist  of  one  of  the  judges  of  the 
county  court  selected  by  the  county  court# 
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the  county  highway  engineer,  and  one 
resident  freeholder  appointed  by  the 
county  court  from  the  unincorporated 
part  of  each  township  in  the  county, 
except  that  no  such  freeholder  shall 
be  appointed  from  a township  in  which 
there  is  no  unincorporated  area*  Said 
township  representatives  are  herein- 
after referred  to  as  appointed  members* 

The  tern  of  each  appointed  members 
shall  be  four  years  or  until  his  suc- 
cessor takes  office,  except  that  the 
terms  shall  be  overlapping  and  that 
the  respective  terms  of  the  members 
first  appointed  may  be  less  than  four 
years*,  The  terms  of  all  other  members 
shall  be  only  for  the  duration  of  their 
tenure  of  official  position.  All  mem- 
bars  of  the  county  planning  commission 
shall  serve  as  such  without  compensation* 

The  planning  commission  shall  elect  its 
chairman  who  shall  serve  for  one  year* 

(L.  X9f?l  p*  lj.06  §2)". 

We  believe  your  question  must  be  answered  by  ap- 
plying thereto  the  provisions  of  said  Section  6i]..520, 
respecting  the  appointment  of  the  members  of  the  Com- 
mission, which  state  that  the  membership  of  the  Com- 
mission shall  include  one  resident  freeholder,  ap- 
pointed by  the  C0Unty  Court,  from  the  unincorporated  - 
part  of  each  township  in  the  county.  According  to  the 
statement  in  the  letter  requesting  this  opinion*  MFarley 
Missouri  is  a town  in  Platte  County,  Missouri,  which  was 
incorporated  in  the  early  days  of  Platte  County  and  for 
many  years  has  been  inactive  in  respect  to  performing 
municipal  functions  electing  officers  and  in  any  way 
governing  themselves  as  an  incorporated  city,  town  or 
village. R 

It,  therefore,  appears  that  the  town  of  Farley 
in  Platte  County,  Missouri,  is  in  fact  and  in  law  still 
an  incorporated  town  in  Lee  Township  in  said  county; 
that  no  person  who  is  a resident  of  said  town  of  Farley 
is  eligible  to  be  appointed  from  Lee  Township  in  said 
county  as  a member  of  said  Zoning  Commission  of  said 
county;  and  that  the  appointment  as  a member  of  the 
Platte  County  Zoning  Commission  of  a resident  of  said 
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town  of  Parley,  If  made,  would  be  unlawful  and  in** 
effective,  because  In  conflict  with  the  provisions 
of  said  Section  64*520,  which  define  the  conditions 
constituting  eligibility  for  membership  in  a Zoning 
Commission  in  any  class  two  or  class  three  county 
in  this  State, 

It  is  said  in  the  letter  requesting  an  opinion 
on  this  question  that  the  town  of  Parley  for  many 
years  has  been  inactive  in  respect  to  performing  muni- 
cipal functions,  electing  officers  and  in  any  way 
governing  themselves  as  an  incorporated  city,  town 
or  village*  ThlB  situation  does  not  alter  the  status 
of  the  town  of  Parley  as  an  incorporated  town.  Once 
Incorporated  as  a town.  Parley,  Missouri,  still  is  an 
incorporated  town  under  the  law,  unless  and  until  the 
town  shall  be  disincorporated  as  provided  by  the 
statutes  of  this  State.  Sections  80.5?0  and  80*580, 
V.A.M.S.  1949  (Sections  7295  and  7296,  R.S,  Mo.  1939) 
point  out  the  proceedings  to  be  taken  to  disincorporate 
a town  such  as  the  said  town  of  Farley. 

The  Supreme  Court  of  Missouri  has  construed  the  se 
statutes  in  numerous  decisions  of  the  Court  and  has 
consistently  held  that  a municipal  corporation  can  be 
disincorporated  only  by  following  the  procedure  pro- 
vided by  statute.  A recent  decision  by  the  Court  so 
holding,  is  In  He  City  of  Kinloch,  242  S.W*  (2d)  59* 

The  Court,  l.c.  62,  of  the  opinion,  on  this  question, 
Said* 

A municipal  corporation  when 
once  incorporated  can  only  become  dis- 
incorporated by  resorting  to  the  pro- 
ceedings pointed  out  by  statute.  State 
ex  rel,  and  to  Use  of  Behrens  v.  Crismon, 
supra*  State  ex  rel,  Hambleton  v.  Town 
of  Dexter,  89  Mo,  188,  1 S.W.  234.” 

It,  therefore,  appears  clear  that  the  town  of  Parley 
is  an  Incorporated  town  in  Lee  Township,  Platte  County, 
Missouri,  and  that  no  resident  of  said  town  Of  Parley 
Is  eligible  for  appointment  to  membership  or  to  act  as  a 
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mambar  of  the  Platte  County  Planning  and  Zoning 
Commission  from  Lee  Township  in  said  county,  be- 
cause such  person  would  not  be  appointed  from  an 
unincorporated  part  of  such  township  in  Platte 
County,  as  is  required  by  the  provisions  of  said 
Section  04.520  {emulative  Supplement,  1953*  page 
8Q*  Laws  of  Missouri,  1951,  page  I4.06)  V.A.M.S, 
1949. 


CONCLUSION 


Considering  the  premises,  it  is  the  opinion 
of  this  office  that  a member  of  the  Platte  County 
Zoning  Coramission  residing  in  the  incorporated 
town  of  Parley,  Lee  Township,  Platte  County,  Missouri, 
is  disqualified  as  a member  and  from  service  on  the 
Platte  County  Zoning  Commission, 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr.  George  ¥.  Crowley. 


Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 

GWC  :irk 


COUNTY  COURT: 
ZONING  COMMISSION: 
PUBLIC  HEARINGS: 


Chapter  64,  RSMo  1953  Cumulative  Supple- 
ment requires  a public  hearing  to  be 
held  in  each  township  to  be  affected 
by  any  amendment  to  any  zoning  order, 
regulation  etc.,  thereunder. 


October  5,  1954 


Honorable  Andrew  J.  Higgins  ' y 

Prosecuting  Attorney 

Platte  County 

Platte  City,  Missouri 

Dear  Sirs 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  which  reads  in  part  as  follows* 

” # a e The  zoning  order  for  Platte  County* 

Missouri*  is  adopted  as  a portion  of  the 
master  plan  of  the  County  and  it  is  the 
understanding  of  the  County  Court  and 
Zoning  Commission  that  the  master  plan 
can  be  adopted  in  the  first  instance  or 
amended  at  a later  date  with  only  one 
hearing*  Whereas,  the  zoning  order*  in- 
cluded in  the  master  plan,  required  ten 
hearings  i.e*  one  in  each  township  In 
the  County.  It  is  now  desired  to  amend 
a portion  of  the  zoning  order.  The  entire 
law  governing  zoning  in  Platte  County  is 
contained  in  Chapter  64*  Laws  of  Missouri* 

1951,  Section  64.510  to  64.690*  inclusive* 

’’Question*  Can  the  zoning  order  or  a por« 
tion  thereof  be  amended  upon  the  holding 
of  one  public  hearing  or  does  the  law  -A 

contemplate  amendment  only  upon  holding 
ten  public  hearings  l*e,‘  one  in  each 
township?  «•  * 

The  66th  General  Assembly  of  the  State  of  Missouri  enacted 
the  first  law  authorizing  county  courts  of  second  and  third 
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class  to  provide  for  county  planning  and  zoning.  (Session 
Laws  Missouri,  1951 , page  40o~4l7*  inclusive,  now  known  as 
Chapter  64,  Missouri  Revised  Statutes  Cumulative  Supplement, 

1953.) 

We  are  not  herein  passing  upon  the  validity  of  the  adoption 
of  the  zoning  plan  as  part  of  the  county  master  plan# 

The  question  is  whether  only  one  public  hearing  shall  be 
held  prior  to  the  adoption  of  an  amendment  to  said  zoning  order, 
whether  said  commission  or  county  court  has  the  discretion  to 
determine  how  many  public  hearings  may  be  held  or  whether  there 
should  be  a public  hearing  held  in  each  township  affected  there* 
by*  There  are  several  established  rules  of  statutory  construction 
that  may  be  invoked  in  determining  the  legislative  intent  in 
enacting  a statute#  The  basic  principle  being  to  determine 
the  lawmakers*  intention,  and  if  possible  to  effectuate  that  in- 
tention* Another  well  established  rule  is  that  in  construing 
statutes  which  appear  to  be  in  conflict  the  court  should  recon- 
cile them,  if  possible,  with  the  general  legislative  purpose, 
Laclede  Gas  Company  v#  City  of  St.  Louis,  253  S.W,  (2d)  832, 

363  Mo#  842;  Free  v.  Board  of  Trustees  of  Firemen’s  Retirement 
System  of  City  of  St,  Louis,  257  S.W.  (2d)  685,  363  Mo,  1131 
and  State  ex  rel.  Smith  v#  Atterbury,  270  S.W.  (2d)  399,  1*0* 

404  • 

Section  641550,  Missouri  Revised  Statutes  Cumulative  Supple- 
ment, 1953,  authorizes  the  county  court  to  adopt  a master  plan 
for  counties  of  the  second  and  third  class*  Under  said  statute 
it  requires  at  least  one  public  hearing,  which  should  be  held 
prior  to  any  adoption,  amendment  or  extension  of  any  master 
plan.  However,  from  the  very  wording  of  such  statute  it  is 
apparent  that  if  the  county  court  deems  it  necessary  it  oould 
hold  more  than  one  hearing. 

Under  Section  64*630,  Missouri  Revised  Statutes  Cumulative 
Supplement,  1953»  it  is  provided  that  for  purposes  of  Section 
64*620,  Missouri  Revised  Statutes  Cumulative  Supplement,  1953, 
unincorporated  territory  may  be  divided  into  districts  as  best 
suited  to  carry  out  the  purposes  of  Sections  64*510  to  64*690, 
Missouri  Revised  Statutes  Cumulative  Supplement,  1953.  We 
assume  the  latter  part  of  your  request  relates  to  those  statutes 
which  deal  particularly  with  the  unincorporated  territory  being 
formed  into  districts.' 

Section  64*640,  Missouri  Revised  Statutes  Cumulative 
Supplement,  1953,  prescribes  the  manner  in  which  such  regulations. 
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restrictions  and  boundaries  of  such  districts  shall  be  deter* 
mined#  established  and  enforced  and  from  time  to  time  amended, 
and  reads : 

”The  county  court  shall  provide  for  the 
manner  in  which  such  regulations,  re* 
etrlotions  and  boundaries  of  such  districts 
shall  be  determined,  established  and  en- 
forced, and  from  time  to  time  amended, 
supplemented  or  changed  within  said  tin- 
incorporated  territory*  In  order  to  avail 
Itself  of  the  zoning  powers  conferred  by 
sections  64*510  bo  64*690,  the  county  court 
shall  request  the  county  planning  commission 
to  recommend  the  boundaries  of  the  various 
original  districts  and  appropriate  re gula- 
tions  to  be  enforced  therein.  If  there  be 
no  county  planning  commission  the  county 
court  shall  appoint  a county  zoning  commis- 
sion whose  personnel,  length  of  terms  and 
organization  shall  be  the  same  as  provided 
in  section  64*520  for  a county  planning  com- 
mission*;. .Such  commission  shall  make  a pre- 
liminary report  and  a proposed  zoning  order 
and  shall  hold  public  hearings  thereon,  and 
shall  afford  persons  interested  ah  opportunity 
to  be  heard*.  A hearing  shall  be  held  in  each 
township  affected  by  the  terms  of  such  pro- 
posed order,  public  notice  of  which  hearing 
shall  be  given  in  the  same  manner  as  provided 
for  the  hearing  in  section  64*550.  * * ■*” 
(Underscoring  ours.) 

Section  64*670,  Missouri  Revised  Statutes  Cumulative 
Supplement,  1953,  deals  specifically  with  amendments  of  regula' 
tions  and  districts  created  under  said  Chapter  64,  Revised 
Statutes  Cumulative  Supplement,  1953,  and  reads: 

"ITh©  regulations  imposed  and  the  districts 
created  under  authority  of  sections  64*510 
to  64*690  may  be  amended  from  time  to  time 
by  the  oounty  court  by  order  after  the  order 
establishing  the  same  has  gone  into  effect 
but  no  such  amendments  shall  be  made  by  the 
county  court  except  after  recommendation  of 
the  oounty  planning  commission,  or  if  there 
be  no.  county  planning  commission,  of  the 
county  zoning  commission,  after  hearings 
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thereon  by  such  commission.  Public  notice  of 
such  hearings  shall  be  given  in  the  same  manner 
as  provided  for  the  hearing  in  section  64*550. 

In  case  of  written  protest  against  any  proposed 
change  or  amendment,  signed  and  acknowl edged 
by  the  owners  of  twenty  per  cent  of  the  frontage 
within  one  thousand  feet  to  the  right  or  left  of 
the  frontage  proposed  to  be  changed,  or  by  the 
owners  of  twenty  per  cent  of  the  frontage  di- 
rectly opposite,  or  directly  in  the  rear  of  the 
frontage  proposed  to  be  altered,  or  in  cases 
where  the  land  affected  lies  within  one  and 
one-half  miles  of  the  corporate  limits  of  a 
municipality  having  in  effect  ordinances  zoning 
property  within  the  corporate  limits  of  such 
municipality,  made  by  resolution  of  the  city 
council  or  board  of  trustees  thereof,  and 
filed  with  the  county  cleric,  such  amendment 
may  not  be  passed  except  by  the  favorable  vote 
of  all  members  of  the  county  court,” 

Section  64*640  supra,  deals  more  particularly  with  the 
original  adoption  of  a zoning  plan,  however,  it  is  the  one 
statute  in  said  Chapter  64  ihat  specifically  mentions  zoning 
order  and  your  request  deals  with  an  amendment  of  a zoning 
order.  In  the  first  sentence  of  said  statute  it  provides  for 
amendments  thereto,  and  further  reads,  in  part,  H ft  ft  ft  and 
from  time  to  time  amended  M Under  Section  64*670,  supra, 

relative  to  amendments  to  regulations  It  provides  that  this 
may  be  done  only  after  hearings  thereon.  ( Note  this  reference 
to  hearings  Is  plural  and  not  singular.)  Public  notice  of  such 
hearings  is  to  be  given  in  the  same  manner  as  provided  for  the 
hearing  under  Section  64*550,  Missouri  Revised  Statutes  Cumu- 
lative Supplement,  1953,  that  merely  requires  notice  In  a news- 
paper and  posting  notices  in  four  places  and  has  nothing  to  do 
with  the  number  of  hearings  required, 

Apparently  the  legislative  intent  in  enacting  Section 
64*670,  supra,  was  that  prior  to  adoption  of  any  amendment 
to  regulations  imposed  and  districts  created  there  must  be 
hearings  thereon* 

The  foregoing  statutes  are  ambiguous  with  respect  to  the 
Instant  request  as  to  how  many  public  hearings  should  be  heard 
in  amending  zoning  orders. 
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Therefore,  considering  either  Section  64.640  or  64.&70, 
or  reading  them  together,  we  come  to  the  same  conclusion  that 
prior  to  the  adoption  of  any  sueh  amendment,  whether  a regula- 
tion or  a zoning  order  there  must  he  hearings  thereon.  Whether 
said  commission  can  determine  the  actual  number  of  hearings  to 
be  held  or  whether  there  must  be  one  in  each  township  affected 
thereby  seems  to  be  the  real  question* 

In  view  of  the  fact  the  legislature  has  provided  in  the 
organization  of  such  districts  that  there  be  a hearing  in  each 
township  affected  thereby,  it  would  appear  that  each  township 
could  be  just  as  materially  affected  by  amendments  thereto, 
as  by  said  organization  and  a practical  construction  would 
be  that  prior  to  such  amendments  that  public  hearings  should 
be  held  in  each  township  affected  thereby.  In  so  holding  all 
interested  parties  would  be  afforded  a public  hearing,  and  we 
believe  the  legislature  had  this  intent  when  adopting  such  act. 
It  could  have  specifically  limited  the  public  hearings  to  one 
or  to  those  townships  direot|y  affected  thereby  or  left  the 
matter  to  the  sole  discretion  of  said  commission  or  the  county 
court,  but  this  was  not  done. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  prior 
to  the  adoption  of  any  amendment  to  such  regulations  or  zoning 
orders  of  said  commission,  a hearing  must  be  held  In  each  town- 
ship affected  by  such  proposal. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Aubrey  R.  Hammett,  Jr, 

Yours  very  truly. 


ARHrvlw 


JOHN  M.  DALTON 
Attorney  General 


CG;UNTY  TREASURERS 
SCHOOL  DISTRICTS:  . 
BDARD  OF  EDUCATION: 
SCHOOL  MONEY : . 


' (l)  ' A school  board  is  uhder’an.  obligation* to  certif^ 
a levy  within  the  limits  of  its  authority  to 
discharge  the  district’s  obligations  or  bonds 
issued  by  the  school  district.  (2)  The  board 
of  education  of  a school  district  may  not  issue 
a warrant  if  there  be  insufficient  money  in  the 
proper  fund  for  the  payment  of  said  warrant 
tjnless  it  can  be  reasonably  anticipated  that 
there  will  be  sufficient  income  during  that 
school  year  to  pay  the  warrant.  (3)  It  is  not 
permissible  for  the  county  treasurer  to  pay  war- 
rants drawn  upon  the  sinking  fund  and  interest 
fund  from  the  moneys  collected  and  placed  in  the 
incidental  fund. 


Honorable  Haskell  Holman 
State  Auditor 
Jefferson  City,  Missouri 


July  14,  1951+ 


Dear  Mr,  Holmans 

% letter  dated  May  24,  1954#  you  requested  an 
official  opinion  as  follows* 

"A  school  district  voted  and  issued  bonds 
for  building  purposes  as  provided  by  Sec-* 
tion  165*040,  H.S*  Mo,,  1949* 


"The  questions  are* 

"1,  Is  it  mandatory  for  the  board  of 
education  to  set  a levy  for  sinking  and 
interest  purposes  in  the  estimates  filed 
with  the  superintendent  of  schools  as 
required  under  the  provisions  of  Section 
165*077,  H.S.  Mo.,  1949,  for  the  retire- 
ment of  bonds  and  interest  obligations? 

"2*  In  the  event  the  board  of  education 
failed  to  designate  a levy  for  sinking 
and  Interest  purposes  in  the  estimate, 
but  included  such  levy  in  the  levy  for 
incidental  purposes.  Is  it  permissible 
for  the  board  of  education  to  issue 
warrants  drawn  $pon  the  sinking  and 
interest  funds  without  providing  a levy 
for  such  purposes?  In  connection  there- 
with, we  wish  to  call  attention  to  the 
fact  that  said  warrants  were  paid  out 
of  moneys  collected  from  the  levy  for 
incidental  purposes. 


"3,  If  it  is  not  permissible  for  the 
board  of  education  to  issue  warrants 
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drawn  1H  such  manner*  is  it  permissible 
for  the  treasurer  of  the  school  district 
to  pay  said  warrants  from  moneys  collect- 
ed for  incidental  purposes? 

"ip.  If  not,  is  the  treasurer  liable  on 
his  official  bond  for  the  payment  of  said 
Warrants  without  having  sufficient  money 
in  the  proper  fund  from  which  to  pay  the 
'y'  warrants?” 

In  a subsequent  letter  you  stated  that  the  county 
involved  is  a fourth  class  county  not  having  township 
organization,  and  that  the  school  district  is  a con- 
solidated district.  You  further  stated  that  as  of  June 
30,  1953*  there  was  an  overdraft  In  excess  of  #>lj.,000.00 
in  the  sinking  fund,  and  an  overdraft  in  excess  of  #500.00 
in  the  Interest  fund. 

The  board  of  directors  of  school  districts  are  auth- 
orized by  Section  165.04-0,  RSMo  Cumulative  Supplement, 
1953#  to  borrow  money  to  erect  schoolhouses#  etc.,  and  to 
issue  bonds  for  the  payment  of  the  money  borrowed* 

Hl.  For  the  purpose  of  purchasing  school- 
house  sites,  erecting  schoolhouses,  library 
buildings  and  furnishing  the  same,  and  build- 
ing additions  to  or  repairing  old  buildings, 
the  board  of  directors  shall  be  authorized 
to  borrow  money,  and  issue  bonds  for  the  pay- 
ment thereof,  in  the  manner  herein  provided. 

The  question  of  any  such  loan  shall  be  de- 
cided at  an  annual  school  meeting  or  at  a 
special  election  to  be  held  for  that  purpose. 

-X-  # # Ht  # 4*  * # ft  ft  ft  ft  ft  ft  ft  He  ft  Hr  ft  Hr  Hr  Hr 

If  two  thirds  of  the  votes  cast  on  such  propo- 
sition shall  be  cast  for  the  loan,  the  board, 
subject  to  the  restrictions  of  section  l65*0ii.3, 
shall  be  vested  with  the  power  to  borrow  money, 
in  the  name  of  the  district,  to  the  amount  and 
for  the  purpose  specified  in  the  notices  as 
aforesaid,  and  to  issue  the  bonds  of  the  dis- 
trict in  evidence  thereof. 

”2,  When  bonds  are  voted  under  this  section 
for  the  erection  of  one  or  more  schoolhouses, 
to  be  erected  on  the  same  or  different  sites 
in  common  school  districts,  such  bonds  shall 
not  be  negotiated  by  such  board  until  such 
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bonds  have  been  deposited  with  the  county  or 
township  treasurer  of  the  county  or  township 
In  which  such  district  shall  be  situated,  and 
upon  the  order  of  such  board*  and  the  payment 
to  the  county  or  township  treasurer  of  the 
amount  agreed  to  be  received  for  the  same 
by  such  board  from  the  purchasers  of  such 
bonds.  The  county  or  township  treasurer 
shall  countersign  such  bonds  and  deliver 
the  same  to  the  person  or  persons  named  by 
suoh  board  of  directors!  but  no  such  bonds 
Shall  be  sold  for  suoh  an  amount  that  the  - 
net  proceeds*  after  deducting  expenses  and 
commissions  from  the  same*  shall  be  less 
than  ninety-five  cents  on  the  dollar  of  the 
face  value  thereof*  and  all  refunding  bonds 
issued  by  such  districts*  to  be  exchanged 
for  outstanding  bonds  of  such  district,  or 
for  the  purpose  of  being  sold  to  raise  suf- 
ficient funds  to  pay  any  outstanding  bonds 
thereof,  shall  not  be  exchanged*  negotiated 
or  sold  by  the  board  of  directors  of  such 
districts  except  as  above  provided,  and 
not  until  the  purchase  price  thereof,  or 
the  bonds  to  be  exchanged  therefor,  shall 
be  turned  over  to  the  county  or  township 
treasurer!  and  such  treasurer  shall  write 
or  print  the  words  'Paid  by  refunding  bonds* 
across  the  face  of  such  bonds  so  received 
in  exchange,  and  sign  the  same  before  deliver- 
ing suoh  refunding  bonds  to  such  board*  The 
county  or  township  treasurer  and  hls  sureties 
shall  be  responsible,  on  hls  official  bond, 
for  all  moneys,  bonds  or  securities  received 
by  him  under  this  section*” 


Section  165*050,  Cumulative  Supplement,  1953*  provides 

”The  loan  authorized  by  section  165*014-0, 
shall  not  be  contracted  for  a longer  period 
than  twenty  years,  and  the  entire  amount  of 
said,  loan  shall  at  no  time  exceed,  including 
the  present  Indebtedness  of  said  district, 
in  the  aggregate  ten  per  cent  of  the  value 
of  taxable  tangible  property  therein,  as 
shown  by  the  last  completed  assessment  for 
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state  and  county  purposes,  the  rate  of 
interest  to  be  agreed  upon  by  the  parties 
but  in  no  case  to  exceed  the  highest 
legal  rate  allowed  by  contract}  when  ef- 
fected, it  shall  be  the  duty  of  the  direc- 
tors to  provide  for  the  collection  of  an 
annual  tax  sufficient  to  pay  the  interest 
on  said  indebtedness  as  it  falls  due,  and 
also  to  constitute  a slaking  fund  for  the 
payment  of  the  principal  thereof  within 
the  time  said  principal  shall  become  due* 

Boards  of  directors  are  authorised  by  Section  165*063, 
RSMo  Cumulative  Supplement,  1953*  to  provide  for  a tax  levy 
for  a sinking  fund  to  retire  such  bonds* 

"Boards  of  directors  are  hereby  authorised 
to  make  an  estimate  for  the  levy  of  a tax, 
not  to  exceed  four-fifths  of  one  per  cent, 
upon  all  the  taxable  property  of  the  school 
district  at  Its  assessed  valuation,  said 
tax  to  be  levied  and  collected  in  the  same 
manner  as  other  taxes  for  school  purposes; 
and  the  money  arising  from  Said  tax  shall 
constitute  a sinking  fund,  and  shall  be 
used  only  for  the  redemption  of  any  out- 
standing bonds  of  such  district;  * ** 

Provision  for  a tax  levy  to  pay  interest  on  such  bonds 
is  made  by  Section  165*06?,  RSMo  19h9« 

"Boards  of  directors  are  hereby  authorised 
to  make  an  estimate  for  the  levy  of  a tax 
upon  all  the  taxable  property  of  the  school 
district  at  its  assessed  valuation,  said  ; 
tax  to  be  levied  and  collected  as  other 
taxes  for  school  purposes— said  tax  to  be 
sufficient  in  amount  to  pay  the  annual 
Interest  on  all  bonds  of  their  respective 
districts,  and  to  pay  for  the  printing 
or  engraving  of  any  bonds  that  may  be  is- 
sued by  virtue  of  this  chapter* u 

Boards  of  directors  are  required  by  Section  165*077, 
RSMo  19li-9,  to  make  an  estimate  of  money  needed  for  the  en- 
suing school  year*  y 
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"The  board  of  directors  of  each  school 
district  shall , on  or  before  the  fifteenth 
day  of  May  of  each  year,  forward  to  the 
county  superintendent  of  schools  an  esti- 
mate of  the  amount  of  money  to  be  raised 
by  taxation  for  the  ensuing  school  year, 
and  the  rate  required  to  produce  said 
amount,  specifying  by  funds  the  amount  and 
rate  necessary  to  sustain  the  school  or 
schools  of  the  district  for  the  time  re- 
quired by  law  or  authorized  by  the  quali- 
fied voters  of  the  district,  to  meet  prin- 
cipal and  interest  payments  on  the  bonded 
debt  of  the  district,  and  to  provide  such 
funds  as  may  have  been  ordered  by  the  quali- 
fied voters  of  the  district  for  other 
legitimate  district  purposes,  including 
the  purchase  of  school  building  sites,  buy- 
ing or  erecting  school  buildings,  repair- 
ing and  furnishing  such  buildings,  and  pro- 
viding foot  bridges  across  running  streams •“ 


Section  165*110,  HSMo  Cumulative  Supplement,  1953* 
creates  certain  funds  for  school  moneys , and  provides 
for  the  disbursement  of  such  moneys* 


"1*  All  school  moneys  received  by  a school 
district  shall  be  dl  sbursed  only  for  the 
purposes  for  which  they  were  levied,  col- 
lected or  received.  There  are  hereby 
created  the  following  funds  for  the  ac- 
counting of  all  school  moneys}  Teachers* 
fund.  Incidental  fund,  free  textbook  fund, 
building  fund,  sinking  fund,  and  interest 
fund.  School  district  moneys  shall  be  dis- 
bursed only  through  warrants  drawn  by  order 
of  the  board  of  education.  Each  warrant 
shall  show  the  legal  identification  of  the 
district  by  naiae  or  by  number  as  provided 
by  law;  shall  specify  the  amount  to  be  paid} 
to  whom  payment  is  made;  from  what  fund; 
for  what  purpose-,  - the  date  of  the  board  order, 
and  the  number  of  the  warrant.  Each  warrant 
must  be  signed  by  the  president  and  the  secre- 
tary or  clerk}  provided,  however,  that  the 
board  may  by  resolution  direct  that  such 
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signatures  be  affixed  to  such  warrants 
in  facsimile  by  a mechanical  device 
adapted  to  such  purpose  which  has  been 
approved  by  the  state  auditor#  state 
treasurer  and  state  commissioner  of 
education#  or  any  two  of  them#  sitting 
as  a board  for  such  purpose,  as  a device 
which  provides  adequate  safeguards  against 
the  fraudulent  or  wrongful  issuance  of 
warrants,  Warrants  bearing  such  facsimile 
signatures  placed  thereon  by  such  approved 
mechanical  device  shall  be  treated  in  all 
respects  as  if  they  bore  the  personal 
signatures  of  the  president  and  the  secre- 
tary or  clerk  of  the  board#  No  warrant 
shall  be  drawn  for  the  payment of  any  school 
district  indebtedness  unless  there  is  suffi- 
cient money  in  the  treasury  and  In  the 
proper~fund  for  the  payment  of  said  ln- 


(Smphasis  ours,) 

”2.  The  warrants  drawn  shall  be  in  the 
following  format 

# * x # # x * 

n3.  The  treasurer  shall  open  an  account 
for  each  fund  specified  in  this  section, 
and  all  moneys  received  from  the  state# 
county  and  township  funds#  and  all  moneys 
derived  from  taxation  for  teachers’  wages, 
and  all  tuition  fees,  shall  be  placed  to 
the  credit  of  the  teachers’  fund,  except 
as  herein  provided.  Money  apportioned 
by  the  state  for  transportation  and  money 
derived  from  taxation  for  incidental  ex- 
penses shall  be  credited  to  the  incidental 
fund.  Money  apportioned  for  free  textbooks 
shall  be  credited  to  the  free  textbook  fund, 
all  money  derived  from  taxation  or  received 
from  the  state  for  the  erection  of  school 
buildings,  from  sale  of  school  sites,  school 
house  or  school  furniture,  from  insurance, 
from  sale  of  bonds,  shall  be  placed  to  the 
credit  of  the  building  fund.  Money  derived 
from  taxation  for  the  retirements  of  bonds 
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shall  be  credited  to  the  sinking  fund. 

Honey  derived  from  taxation  for  the 
payment  of  interest  on  bonded  indebted** 
ness  shall  be  credited  to  the  interest 
fund.  Receipts  from  delinquent  taxes 
shall  be  allocated  to  the  several  funds 
on  the  same  basis  as  receipts  from  cur- 
rent taxes , except  that  where  the  previous 
years1  obligations  of  the  district  would 
be  affected  by  such  distribution*  the  de- 
linquent taxes  shall  be  distributed  ac- 
cording to  the  tax  levies  made  for  the 
years  in  which  the  obligations  were  in- 
curred. All  refunds  received  shall  be 
placed  to  the  credit  of  the  fund  from 
which  the  original  expenditures  were 
made.  Honey  donated  to  the  school  dis- 
trict shall  be  placed  to  the  credit  of 
the  fund  where  it  can  be  expended  to  meet 
the  purpose  for  tdilch  it  was  donated  and 
accepted.  Honey  received  from  any  other 
source  whatsoever  Shall  be  placed  to  the 
credit  of  the  fund  or  funds  designated  by 
the  board. 

% Ho  treasurer  shall  honor  any  warrant 
unless  it  be  in  the  proper  form#  and  each 
and  every  warrant  shall  be  paid  from  its 
appropriate  fund*  as  provided  by  law.  Ho 
partial  payment  shall  be  made  upon  any  school 
warrant,  nor  shall  any  interest  be  paid  upon 
any  euoh  warrant,  provided  that  tuition  shall 
be  paid  from  either  the  teachers*  or  in- 
cidental funds  if  no  part  of  the  minimum 
guarantee  is  used  for  such  purposes;  pro- 
vided, further,  tuition  and  transportation 
Costs  shall  be  paid  from  either  the  teachers* 
or  incidental  funds  when  the  school  in  any 
district  has  been  closed  on  account  of  tempo- 
rary combination  or  low  average  daily  at- 
tendance, as  provided  by  law;  provided  fur- 
ther$!j  that  the  board  of  directors  shall  have 
the  power  to  transfer  from  the  incidental 
to  the  building  fund  such  sum  as  may  be 
necessary  for  the  ordinary  repairs  of  school 
property;  provided, further,  that  after  all 
incidental  obligations  are  paid,  the  board 
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of  directors  shall  have  the  power  to 
transfer  such  portion  of  the  balance 
remaining  in  the  incidental  fund  to  the 
teachers’  fund  as  may  be  necessary  for 
the  total  payment  of  all  contracted  ob- 
ligations to  teachers;  provided  further* 
that  in  the  event  of  a balance  remaining 
in  the  sinking  or  interest  funds*  after 
the  total  outstanding  indebtedness  for 
Which  said  funds  were  levied  is  paid,  the 
Said  board  shall  have  the  power  to  trans- 
fer such  unexpended  balances  to  the  build- 
ing fund;  * •»  * 

#.  # .*  # # « ir  « '#  *. 

“6*  Ho  county#  township,  or  school  dis- 
trict treasurer  shall  honor  any  warrant 
against  any  school  district  that  is  in 
excess  of  the  income  and  revenue  of  such 
school  district  for  the  school  year  be- 
ginning on  the  first  day  of  July  and  end- 
ing on  the  thirtieth  day  of  June  follow- 
ing; nor  shall  any  portloh  of  the  funds 
mentioned  in  this  section  be  applied  in 
payment  of  any  teacher?®  warrant  issued 
prior  to  the  distribution  of  such  fund 
in  accordance  with  section  161«04O*  RSMo ,m 

The  St.  Louis  Court  of  Appeals  in  State  ex  rel. 
Fredericktpwn  School  District  No.  20  vs.  Underwood  School 
District  No,  16  et  al,,  25Q  S.W,  (2d)  8lj.3,  made  this  state- 
ment concerning  the  duty  of  school  boards  to  provide  in 
their  estimate  for  payment  of  the  district’s  lawful  obli- 
gations* l.c * .845*  8 l|i>; 

’’There  is  no  doubt  of  the  duty  of  a school 
district  to  pay  its  lawful  debts  if  it  can 
do  so  by  a levy  within  the  limits  fixed  by 
law;  and  it  is  consequently  mandatory  that 
its  officers  shall  certify  a levy  within 
such  limits  sufficient  to  discharge  the 
district’s  obligations,  in  other  words, 
in  the  performance  of  their  duty  the  offi- 
cers of  the  district  have  no  discretion 
which  can  be  rightfully  claimed  or  exercised 
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within  the  limits  Imposed  by  law  upon 
the  scope  of  their  authority*  Linn 
Consolidated  High  School  Dlst.,  v. 
Pointers  Greek  Public  School  hist,, 

356  Mo.  798,  203  S.W,  2d  721;  State 
ex  rel.  Hufft  v.  Knight,  Mo,  App.  121 
S.W.  2d  762,  It  follows,  therefore, 
when  such  a debt  has  been  reduced  to 
judgment,  that  Inasmuch  as  an  execu- 
tion may  not  run  against  the  property 
of  the  district,  the  only  remedy  avail- 
able to  a judgment  creditor  to  compel 
the  performance  of  such  duty  is  to  sue 
out  a writ  of  mandamus  in  a court  of 
competent  jurisdiction  requiring  the 
extension  of  a sufficient  levy  within 
the  lawful  limits  to  provide  funds 
for  the  necessary  purpose.  State  ex 
rel.  Hufft  v.  Knight,  supra;  State  ex 
rel,  Edwards  v.  Wilcox,  Mo.  App.,  21 
S.W,  2d  930,  However,  there  is  always 
this  to  be  observed-- that  the  court 
will  not  compel  the  performance  of  an 
illegal  act,  so  that  the  burden  Will 
be  upon  the  relator  to  show  that  the 
rate  which  he  would  have  the  officers 
commanded  to  certify  is  not  for  any 
reason  in  excess  of  their  authority. 
State  ex  rel.  and  to  Use  of  Markwell 
v.  Colt,  Mo,  App.,  199  S.W,  2d  412; 
State  ex  rel.  Hufft  v.  Knight  supra,” 


We  will  not  go  into  the  manner  of,  or  the  prerequi- 
sites to,  enforcement  of  such  obligation,  since  we  gather 
from  your  letter  that  you  are  primarily  interested  in  the 
legality  of  payment  of  the  principal,  and  interest,  of 
the  school  bonds  from  the  incidental  fund. 

In  your  question  Wo.  2,  you  ask,  "is  it  permissible 
for  the  board  of  education  to  issue  warrants  drawn  upon  the 
sinking  and  interest  funds  without  providing  a levy  for  such 
purposes?  You  stated  that  there  is  no  money  at  all  in  the 
sinking  fund,  and  interest  fund,  and  that  since  nb  levy  has 
been  made,  no  income  for  these  funds  can  be  anticipated. 

If  so,  your  question  is  answered  by  the  last  complete  sentence 
of  paragraph  1 of  Section  165.110  (quoted  in  full  above). 

That  sentence  reads  as  follows* 


-9 


Honorable  Haskell  Holman i 


”#  # •»  No  warrant  shall  b©  drawn  for  the 
payment  of  a ny  school  district  indebted- 
ness unless  there  is  sufficient  money  in 
the  treasury  and  in  the  proper  fund  for 
the  payment  of  said  indebtedness.” 

See  the  enclosed  opinion  rendered  to  Mr.  George  V. 
Farris  on  September  6,  1930  concerning  encumbering  an- 
ticipated revenue, 

%•  your  third  question  you  ask  if  it  is  permissible 
for  the  treasurer  to  pay  from  the  incidental  fund  a war- 
rant drawn  upon  the  sinking  fund  or  interest  fund.  That 
question  is  answered  by  the  first  sentence  of  numbered 
paragraph  i|  of  Section  165.110,  supra#  That  sentence 
reads  as  follows? 

No  treasurer  shall  honor  any  warrant 
unless  it  be  in  the  proper  form,  and  each 
and  every  warrant  shall  be  paid  from  its 
appropriate  fund,  as  provided  by  law*  * *5-." 

You  then  ask  if  the  treasurer  is  liable  on  his  official 
bond  for  the  payment  of  the  warrants  without  having  suffi- 
cient money  in  the  proper  fund.  That  question  is  answered 
by  the  enclosed  opinion  rendered  on  January  11,  1935,  to 
Honorable  Charles  A.  bee. 


CONCLUSION 


In  the  premises,  therefore,  it  is  the  opinion  of  this 
office  that?  1)  A board  of  directors  of  a school  district 
is  under  an  obligation  to  certify  a levy  within  the  limits 
of  its  authority  to  discharge  the  district’s  obligations  on 
bonds  Issued  by  the  school  district!  2)  The  board  may  not 
issue  a warrant  if  there  be  insufficient  money  in  the  proper 
fund  for  the  payment  of  said  warrant  unless  it  can  be  reason- 
ably anticipated  that  there  will  be  sufficient  income  during 
that  school  year  to  pay  the  warrant?  3)  It  is  not  permissible 
for  the  county  treasurer  to  pay  warrants  drawn  upon  the  sinking 
fund  and  interest  fund  from  money  collected  and  plaeed  in  the 
incidental  fund. 
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Honorable  Haakell  Holman: 

The  foregoing  opinion*  which  1 hereby  approve*  was 
prepared  by  ray  Assistant,  Mr,  Paul  McGhee . 

Very  truly  yours, 

JQHI  M.  D ALTON 
Attorney  General 

PMcG-:lvd:  irk 
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STATE  AUDITOR’S  DUTY  IN 
APPROVING  DEPOSITARIES 
FOR  STATE  FUNDS t 


State  Auditor’s  duty  in  giving  approval 
of  depositaries  for  state  funds,  selected 
by  State  Treasurer  under  Sec.  30«21j.O , 

RSMo  194-9,  requires  previous  personal 
investigation  of  facts,  exercise  of  judg- 
ment and  discretion,  and  cannot  be  dele- 
gated to  Auditor’s  chief  clerk.  After 
Auditor  has  investigated  facts,  exercised 
personal  discretion  and  judgment,  he  may 
delegate  duty  of  affixing  his  signature 
to  written  instrument  evidencing  his  approval 
to  chief  clerk* 


July  19,  1954- 


Honorable  Haskell  Holman 
State  Auditor 
Jefferson  City,  Missoni 

Dear  Sin 

This  Department  is  in  receipt  of  your  recent  request  for 
an  official  opinion,  which  reads  in  part  as  follows* 


”Is  the  Chief  Clerk  in  the  Office  of  the  State 
Auditor  permitted  to  sign  deposit  approvals 
for  the  State  Auditor?” 


Does  this  question  inquire  whether  the  Chief  clerk  of  the 
State  Auditor  can  legally  Sign  the  Auditor’s  name  to  a written 
instrument  evidencing  the  Auditor’s  approval  of  the  depositaries 
for  state  funds,  that  is,  does  the  inquiry  refer  only  to  the 
affixing  of  the  signature  to  such  document,  or  does  it  Inquire 
whether  the  chief  clerk  can  legally  perform  the  Auditor’s  duty 
In  Investigating  the  facts,  in  exercising  discretion  and  judg- 
ment  and  In  finally  arriving  at  a conclusion  that  such  deposi- 
taries are  proper  ones,  and  then  affixing  the  Auditor’s  signa- 
ture to  a written  instrument  showing  the  latter’s  approval  of 
such  depositaries?  Because  we  are  not  sure  of  the  exact  nature 
of  the  question  presented,  we  find  it  necessary  to  discuss  and 
answer  it  in  the  alternative. 

Section  30.2ij.0,  RSHo  194-9,  provides  how  state  moneys  shall 
be  kept  and  deposited,  and  the  Auditor’s  duty  in  approving 
depositaries  for  such  funds.  Said  Section  reads  as  follows* 

” All  moneys  now  belonging  to  or  that  may  at  any 
time  hereafter  belong  to  the 

in  the  state  treasury  or  that  hereafter  may  be 
required  by  law  to  be  paid  into  the  treasury  for 
any  purpose  whatever,  shall  immediately  on  receipt 
thereof  be  deposited  by  the 'treasurer  to  the  credit 
of  the  state,  for  the  benefit  of  the  fund  to  which 
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such  moneys  respectively  belong*  In  such  banks* 
bank  or  banking  institutions  in  this  siate  as 
he  may  from  time  io  jime,  with  approval  of  ~ 
ihe  governor  and  stake  audi tor,  a elect. • The 
saiabarik,  banka  or  banking  ins-tltuil'ons  so  desig- 
nated shall  give  security  satisfactory  to  the 
governor,  state  auditor  and  state  treasurer  for 
the  safekeeping  and  payment  Of  such  deposits  as 
provided  in  this  act*  Such  bank,  banks  or  bank- 
ing Institutions  shall  pay  a bonus  for  the  use  of 
such  deposits,  not  less  than  the  bonus  paid  by 
other  banks  for  similar  deposits  and  the  same 
together  with  the  interest  and  profits  as  may 
accrue  thereon,  shall  be  disbursed  by  said  treas- 
urer for  the  purposes  of  the  state  according  to 
law  upon  warrants  signed  by  the  state  auditor  and 
not  otherwise;  provided,  however*  that  if,  at  the 
time  when  a selection  of  depositaries  is  made  in 
accordance  with  the  provisions  of  this  chapter, 
it  shall  be  unlawful  for  banks  or  banking  institu- 
tions to  pay  interest  upon  deposits,  the  treasurer, 
with  the  approval  of  the  governor,  and  the  state 
auditor  shall  select  as  depositaries  of  state  moneys 
for  such  period  not  exceeding  four  years  as  may  be 
agreed  upon  with  such  depositary  or  depositaries, 
such  banks  or  banking  institutions  as  in  their  judg- 
ment would  constitute  the  best,  safest  and  most  con- 
venient depositaries,  without  requiring  the  payment 
of  any  bonus  or  interest  therefor;  provided  further, 
that  in  regard  to  the  selection  of  depositaries, 
for  the  safekeeping  and  payment  of  said  deposits  of 
state  moneys  that  are  in  the  state  treasury,  it 
shall  be  the  duty  of  the  state  treasurer  to  divide 
the  money  into  such  amounts  as  he  may  designate  and 
to  select  as  a depositary  or  depositaries  for  state 
funds,  which  in  his  judgment , will  be  safe  banking 
institutions  for  the  protection  of  state  funds,  and 
after  the  selection  of  such  banking  institutions 
shall  be  approved  by  the  governor  and  the  state 
auditor,  said  depositaries  selected  shall  put  up 
for  the  security  of  funds  sufficient  securities  of 
the  kind  and  character  as  provided  in  section  30,270 
at  least  equal  in  market  value  to  one  hundred  and 
ten  per  cent  of  the  amount  of  funds  in  possession 
of  such  depositaries,  less  five  thousand  dollars 
where  the  depositaries  are  Insured  by  the  Federal 
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Deposit  Insurance  Corporation#  and  after  having 
entered  Into  a contract  with  such  depositaries 
as  provided  in  this  act#  then  the  state  treas- 
urer may  award  such  apt  as  he  may  designate  to 
each  such  depositary*” 

(Emphasis  ours) 

When  we  consider  the  ” approval”  of  the  depositaries  by  the 
State  Auditor  as  referred  to  In  above-quoted  Section,  other 
questions  naturally  present  themselves  to  us  such  ass 

• • jt 

(1)  What  is  the  statutory  meaning  of  ^approval”  ? 

(2)  Does  the  term  refer  to  a discretionary  or  ministerial 
duty  of  the  Auditor? 

(3)  Can  such  duty  be  delegated  to  the  chief  clerk#  who# 
after  performing  same  can  or  cannot  sign  the  Auditor’s 
name  to  approvals  of  the  depositaries? 

We  feel  that  these  are  basic  preliminary  questions  and  have 
such  a direct  bearing  upon  the  one  of  the  opinion  request  that 
they  aaist  be  first  answered  before  a correct  answer  can  be  given 
to  the  one  referred  to  in  the  opinion  request* 

It  is  noted  that  neither  the  above-quoted  Section  nor  any 
others  define  the  word  ” approval”  nor  are  there  any  details 
given  in  said  Section  showing  the  statutory  duties  of  the  Auditor 
in  approving  state  depositaries.  Prom  the  context  of  the  statute 
quoted,  it  appears  that  the  word  is  used  in  its  common  or  ordinary 
sense,  as  there  is  no  indication  that  it  was  to  be  given  a tech- 
nical meaning* 

Webster’s  New  International  Dictionary  defines  the  word 
” approval”  ass 

”1*  Act  of  approving;  approbation;  sanction* 

"2.  Specif.#  examination  to  determine  suitability 
for  acceptance;  as,  goods  sent  on  approval, 
that  is,  subject  to  a prospective  purchaser  * s 
decision  to  accept  them  or  to  refuse  them  by 
returning  within  a specified  time." 
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Prom  the  dictionary  definition  of  the  word  "approval”,  and 
also  reference  to  the  word  in  Section  3°»240#  supra,  it  appears 
that  the  Auditor  is  required  to  do  something  more  than  to  merely 
Indicate  his  agreement  or  acquiescence  in  the  act  of  the  State 
Treasurer  in  the  latter’s  selection  of  banking  institutions  in 
which  state  funds  are  to  be  deposited*  It  is  obvious  that  the 
statute  requires  the  State  Auditor  to  make  some  investigation 
of  the  facts  regarding  the  financial  standing,  security,  and 
suitability  of  the  financial  Institutions  before  giving  his  approval 
of  said  institutions.  The  statute  fails  to  provide  a method  or 
procedure  for  the  Auditor  to  follow  in  such  instances,  and  he 
has  been  left  free  to  choose  any  such  method  of  procedure  he 
thinks  best  to  follow  under  the  circumstances,  and  which  will 
satisfy  him  that  the  depositaries  selected  are  proper  ones  for 
state  funds. 

The  duty  calls  for  the  exercise  of  discretion  and  judgment 
by  the  Auditor  and  is  one,  in  our  opinion,  which  the  lawmakers 
must  have  considered  to  be  a very  important  one  to  be  performed 
personally  by  the  Auditor.  It  is  our  further  opinion  that  if 
the  lawmakers  had  believed  it  to  be  one  of  less  importance,  then 
they  undoubtedly  would  have  provided  either  specifically  by  the 
language  used  or  that  from  which  it  might  necessarily  be  implied 
that  said  duty  could  just  as  well  be  performed  by  others.  Since 
this  is  not  true,  we  must  conclude  that  the  legislative  Intent 
was  that  such  duty  was  to  be  performed  only  by  the  Auditor. 

It  might  be  contended  that  since  the  chief  clerk  Is  required 
by  statute  to  be  competent  to  perform  the  duties  of  the  State 
Auditor,  that  the  chief  clerk  could  approve  the  depositaries  and 
sign  the  Auditor’s  name  to  depositary  approvals,  and  that  his 
action  in  so  doing  would  be  as  legally  binding  as  If  the  Auditor 
had  performed  said  duty  personally.  Section  29.040,  RSMo  1949# 
provides  for  the  appointment  of  a chief  clerk  by  the  State  Auditor 
and  said  Section  reads  as  follows! 

"The  state  auditor  shall  have  the  power  to 
appoint  a chief  clerk  who  shall  be  thoroughly 
competent  to  perform  all  the  duties  prescribed 
by  law  to  be  performed  by  the  state  auditor. 

Such  appointment,  with  the  oath  of  office  en- 
dorsed thereon,  shall  be  filed  in  the  office 
of  the  secretary  of  state  before  such  chief 
clerk  enters  upon  his  duties.  Such  chief 
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clerk,  when  appointed,  may  perform  the  duties 
of  the  office,  but  the  state  auditor  and  his 
sureties  on  his  official  bond,  shall  be  liable 
for  the  official  acts,  misfeasance  or  defal- 
cation of  such  chief  clerk."  | 

The  only  trouble  with  the  possible  contention  mentioned  above 
is  that  it  ignores  the  legislative  intent  shown  by  Section  , 

supra,  that  the  State  Auditor  is  to  personally  perform  the  duties 
referred  to,  and  as  we  have  tried  to  point  out  in  our  previous 
discussion. 

Said  duty  could  not  be  delegated  to  the  chief  clerk  for  the 
further  reason  that  it  requires  the  personal  discretion  and  judg- 
ment of  the  Auditor,  and  the  general  rule  is  that  duties  of  this 
nature  of  a public  officer  cannot  be  delegated  to  another#  Said 
general  rule  has  been  stated  in  Volume  6?,  C#«7VS.,  page  373  and 
reads  as  follows: 

"In  the  absence  of  statutory  authority  a public 
officer  cannot  delegate  his  powers,  even  with 
the  approval  of  a court.  An  officer,  to  whom 
a power  of  discretion  is  Intrusted,  cannot  dele- 
gate the  exercise  thereof  except  as  prescribed 
by  statute#  He  may,  however,  " delegate  the  per- 
formance of  a ministerial  act,  as  where,  after 
the  exercise  of  discretion,  he  delegates  to 
another  the  performance  of  a ministerial  act  to 
evidence  the  result  of  his  own  act  of  discretion." 

Again  in  the  case  of  State  ex  rel.  vs  Reber,  226  Mo,  229, 
it  was  held  that  the  duties  of  the  President  of  the  Board  of  Public 
Improvements  of  the  Gity  of  St.  Louis  were  of  two  kinds,  namely, 
discretionary  and  ministerial.  Duties  of  the  first  kind  could 
not  be  delegated  to  another,  while  those  of  the  latter  kind  could 
be  delegated  to  another.  It  was  also  held  in  said  case  that  tax 
bills  required  to  be  signed  by  the  President  and  City  Comptroller, 
but  which  were  signed  by  a clerk  in  the  President’s  office  for 
the  President,  were  as  binding  as  if  they  had  been  actually  signed 
by  the  President,  At  l.c.  234  and  237  the  court  said: 

"As  has  been  said  already  the  duties  of  the 
president  of  the  board  of  public  improve- 
ments are  of  two  kinds,  the  one  is  such  as 
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requires  the  exercise  of  discretion  and  judg- 
ment, involving  often  scientific  and  technical 
knowledge,  the  other  requires  the  performance 
of  mere  ministerial  or  clerical  work.  The 
duties  first  mentioned  cannot  be  delegated, 
those  of  the  ministerial  kind  may  be  delegated 
with  proper  care." 

it  it  it  it  it  i 

* *An  officer  to  whom  a discretion  is  en- 
trusted by  law  cannot  delegate  to  another  the 
exercise  of  that  discretion,  but  after  he  has 
himself  exercised  the  discretion  he  may,  under 
proper  conditions*  delegate  to  another  the 
performance  of  a ministerial  act  to  evidence 
the  result  of  his  own  exercise  of  the  discre- 
tion. The  clerk  cannot  pronounce  judgment,  but 
he  may  under  direction  of  the  judge  make  the 
record  evidence  of  it.  In  Porter  v.  Paving  Co., 
21i|  Ho.  1,  It  was  held  that  the  signature  of 
the  mayor,  which  the  law  required  to  be  sub- 
scribed to  an  ordinance' to  show  that  it  was 
approved  by  him,  might  Under  the  mayor «s  direc- 
tion be  written  by  his  secretary.  We  do  not 
mean  to  say  that  an  officer  to  whom  the  per- 
formance of  even  ministerial  work  is  personally 
entrusted  may,  under  all  circumstances,  dele- 
gate to  another  the  performance  of  that  duty, 
but  we  are  aiming  to  draw  the  distinction  in 
that  particular  between  an  official  act  requiring 
the  exercise  of  personal  discretion  or  judg- 
ment and  a mere  ministerial  act  whleh  requires 
the  exercise  of  ho  discretion,  and  to  say  that 
whilst  the  one  cannot  be  delegated  the  other 
under  certain  circumstances  may  be. 

"In  the  ease  before  us  we  hold  that. the  acts 
of  signing  the  names  of  the  president  of  the 
board  of  public  improvements  and  the  comp- 
troller are  ministerial  acts  and  may  under 
proper  conditions  be  delegated,  and  we  hold 
that  the  circumstances  of  this  case  render 
it  proper  that  these  officers,  with  the  approval 
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of  the  municipal  assembly,  shown  by  the  ordinances 
in  question,  should  delegate  the  authority  to  sign 
their  names  as  has  been  done  to  these  special  tax- 
bills,  and  we  hold  that  ordinances  2i±£26  and  24$27 
are  valid,  and  that  the  bills  so  signed  are  as 
valid  as  if  they  had  been  signed  by  the  president 
of  the  board  of  public  improvements  by  his  own  hand 
and  countersigned  by  the  comptroller  with  his  own 
hand.”  ' > 

In  view  of  the  foregoing,  it  is  our  thought  that  the  pro- 
visions of  Section  30*214.0,  supra,  clearly  shows  the  legislative 
Intent  to  be  that  the  Auditor  shall  personally  examine  the  facts 
relative  to  the  financial  standing,  security,  and  general  suit- 
ability of  financial  institutions  selected  by  the  State  Treasurer 
as  depositaries  for  state  funds  before  giving  his  approval  of 
such  depositaries . Such  duties  require  the  exercise  of  the 
Auditor's  discretion  and  judgment,  and  he  cannot  legally  dele- 
gate the  performance  of  such  duties  to  his  chief  clerk.  However, 
once  the  duty  has  been  personally  performed  by  him,  he  may  dele- 
gate the  ministerial  duty  of  signing  his  name  to  a written 
Instrument  evidencing  his  approval  of  such  state  depositaries, 
and  the  written  approval  to  which  the  Auditor's  name  has  been 
signed  by  the  chief  clerk  in  this  manner  will  be  as  legally 
effective  as  if  it  had  been  signed  by  the  Auditor  personally*, 

CONCLUSION 

It  Is  the  opinion  of  this  Department  that  the  duty  of  the 
State  Auditor  in  giving  his  approval  of  the  depositaries  for 
state  funds  selected  by  the  State  Treasurer  under  the  provisions 
of  Section  30.240,  RSMo  19ij-9#  requires  the  previous,  personal 
investigation  of  the  facts  Involved,  the  exercise  of  discretion 
and  judgment,  and  he  cannot  delegate  the  performance  of  said 
duty  to  his  chief  clerk.  However,  after  the  Auditor  has  made 
the  necessary  investigation,  and  has  exercised  his  personal 
discretion  and  judgment,  and  Is  convinced  that  the  depositaries 
selected  are  proper  ones,  he  may  delegate  the  duty  of  affixing 
his  signature  to  a written  Instrument  evidencing  his  approval  of 
said  depositaries,  to  his  chief  clerk. 

This  opinion,  which  I hereby  approve,  was  prepared  by  my 
assistant,  Paul  N.  Chitwood. 


Very  truly  yours. 


PNC  1 lvd 


John  M.  Dalton 
Attorney  General 
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REAL  ESTATE  COMMISSION j 
EXAMINATIONS: 


• prepared,  and  to  be 


Missouri  Real  Estate  Commission  may 
designate  suitable  persons  to  dis- 
tribute examination  papers  and  super- 
vise the  taking  of  written  examinations 
by  applicants  for  real  estate  salesman 
license;  said  examination  having  been 
graded,  by  the  said  Commission* 


August  11,  1954 


Honorable  J.  W*  Hobbs 
Seerotary 

Missouri  Real  Estate  Commission 
222  Monroe  Street 
Jefferson  City,  Missouri 

Dear  Sir: 

You  have  requested,  an  official  opinion  as 
follows  : 

”Can  the  members  of  the  Missouri  Real 
Estate  Commission  designate  any  per- 
son they  may  desire  t©  give  a sales- 
man^ exeminat Ion  as  outlined  in 
Section  7 and  the  other  Sections  of 
the  Missouri  Real  Estate  License  Law? 


"The  grading  of  the  examination  papers 
would  hot  be  done  by  the  person  giving 
the  examination,  the  papers  would  be 
graded  by  the  office  of  the  Missouri 
Real  Estate  Commission  and  all  factors 
determined  in  regard  to  the  applicant 
and  the  examination  by  the  office  of 
the  Missouri  Real  Estate  Commission.” 

The  Missouri  Real  Estate  Commission  is  created 
by  Section  339*120,  RSMo  1949*  That  section  permits 
the  Commission  to  employ  a secretary  and  other  neces- 
sary employees  as  follows: 

«■  # The  commission  shall  employ  a 
secretary  and  such  other  employees 
as  it  shall  deem  necessary  to  dis- 
charge the  duties  imposed  by  the 
provisions  of  this  chapter,  and  shall 
outline  their  duties  and  fix  their 
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compensation,  and  shall  require  such 
surety  bonds  as  deemed  necessary.  The 
salary  of  the  secretary  shall  not  ex- 
ceed three  thousand  six  hundred  collars 
per  annum,  and  no  other  employee  shall 
receive  a greater  salary  than  is  paid 
in  other  state  departments  for  work  of 
similar  character.  The  secretary  and 
all  employees  shall  serve  at  the  pleasure 
of  the  commission," 

Section  339,040,  RSMo  194-9#  makes  the  following 
provisions 

"A  license  shall  be  granted  only  to 
persons  who  bear  and  to  corporations 
or  associations  whose  officers  bear, 
a good  reputation  for  honesty,  in- 
tegrity, fair  dealing,  and  who  are 
competent  to  transact  the  business  of 
a real  estate  broker  or  a real  estate 
salesman  in  such  manner  as  to  safe- 
guard the  interests  of  persons  whom 
they  represent;  and  in  order  to  deter- 
mine the  applicants  qualification  to 
receive  a license  under  this  chapter, 
the  commission  shall  hold  oral  or 
written  examinations,  at  such  time  and 
place  as  the  commission  may  determine." 

Your  letter  indicates  that  the  Commission  will 
prepare  written  examinations  to  be  given  to  salesmen, 
grade  the  examination  papers,  and  determine  whether 
the  applicant  has  passed  the  examination,  but  that  you 
wish  to  know  whether  persons  other  than  the  Commissioners 
can  be  designated  to  distribute  the  examination  papers 
to  the  applicants,  and  supervise  the  taking  of  the  ex- 
amination. The  Commission  cannot,  of  course,  abdicate 
its  responsibility  to  hold  oral  or  written  examinations. 
However,  we  perceive  no  reason  why  persons  other  than 
members  of  the  Commission  cannot  supervise  the  examina- 
tions in  the  manner  above  stated  if  such  persons  are 
trustworthy,  and  qualified  to  discharge  their  duties. 

The  power  given  to  the  Commission  to  hire  employees 
indicates  that  the  Legislature  did  not  contemplate  that 
the  Commission  would  discharge  by  their  own  hand  all 
of  the  routine  ministerial  duties  imposed  upon  them. 
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CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office 
that  the  Missouri  Real  Estate  Commission  may  designate 
suitable  persons  to  distribute  examination  papers 
and  supervise  the  taking  of  written  examinations  by 
applicants  for  real  estate  salesman  license;  said 
examination  having  been  prepared,  and  to  be  graded, 
by  the  said  Commission, 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr,  Paul  McGhee. 


Very  truly  yours 


JOHN  M,  DALTON 
Attorney  General 
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CRIMINAL  LAW:  Form  of  recognizance  of  defendant  for 

MAGISTRATE  COURTS:  appearance  at  trial. 


April  14,  1954 


Honorable  Charles  J.  Hoover 
Prosecuting  Attorney 
Grundy  County 
Trenton*  Missouri 

Lear  Sir: 

Reference  is  made  to  your  request  for  an  official 
Opinion  of  this  department  reading  in  part  as  follows: 

HI  would  very  much  appreciate  an 
Official  opinion  answering  the  two 
questions  hereinafter  set  forth, 
relative  to  a proper  and  legal 
appearance  bond  for  a defendant  who 
is  brought  before  a Magistrate  in 
answer  to  a misdemeanor  charge  filed 
by  the  Prosecuting  Attorney.  The 
approximate  procedure  is  that  defendant 
is  brought  before  the  Magistrate  where 
the  information  is  read  to  him  and  he 
is  advised  of  his  constitutional  rights*, 

He  then  enters  a plea  of  not  guilty, 
demands  a trial  by  a jury  (and  in  most 
instances  makes  it  known  to  the  Court 
that  he  desires  time  to  prepare  for 
trial)  and  asks  that  the  cause  be  con- 
tinued, and  that  a future  trial  date  be 
fixed  or  set.  He  also  asks  that  the 
amount  of  his  bond  be  determined  arid 
fixed  for  appearance  on  the  day  set  for 
trial#  Under  these  circumstances,  the 
amount  of  the  bond  is  fixed  at  #1,000*00, 
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and  he  desires  to  proceed  to  give  bond 
for  his  appearance  on  the  date  set  for 
trial, 

"Under  the  brief#  assumed  facts  outlined 
above,  may  I please  have  your  opinion 

“First  as  to  what  kind  of  bond  defendant 
in  the  first  instance  should  give  and 
what  should  be  the  conditions  and  terms 
of  the  bond, 

“Second,  what  constitutional  provisions, 
statutes,  and  rules  of  the  Supreme  Court 
govern  the  giving  of  a proper  bond.'1 

In  view  of  the  conclusion  which  we  have  reached  we  have 
grouped  your  questions  for  answering.  We  believe  that  the 
answer  to  your  second  question  will,  appear  in  the  course  of 
the  opinion. 

The  procedure  before  magistrates  in  connection  with  the 
prosecution  of  misdemeanors  appears  as  Chapter  543,  RSMo 
1949.  As  applicable  with  particularity  to  your  question 
we  direct  your  attention  to  Section  543*080,  RSMo  1949, 
reading  as  follows: 

"When  the  defendant  shall  be  brought 
before  the  magistrate,  or  shall  be  held 
in  custody,  charged  by  information  with 
any  misdemeanor,  it  shall  be  the  duty 
of  the  magistrate,  uni  ess  a continuance 
be  granted,  forthwith  to  hear  the  case 
as  herein  provided,"  (Emphasis  ours,) 

Your  attention  is  further  directed  to  Rule  22,01  of  the 
Supreme  Court  which  is  substantially  the  same  as  the  statute 
quoted.  Your  further  attention  is  directed  to  Section  543*120, 
RSMo  1949,  reading  as  follows: 

"Upon  good  cause  the  magistrate  may 
postpone  the  trial  of  a cause  to  a day 
certain}  in  which  case  he  shall  require 
the  defendant  to  enter  into  a recognizance 
with  sufficient  security,  conditioned  that  . 
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he  will  appear  before  the  magistrate  at 
the  time  and  place  appointed  then  and  there 
to  answer  the  charge  alleged  against  him  in 
the  information  and  not  to  depart  without 
leave,” 

This  section  is  similar  to  Rule  Ho.  22,02  of  the  Supreme 
Court  which  we  quote  at  length  for  reasons  appearing  infra, 

’’Upon  good  cause  shown  the  magistrate 
may  postpone  the  trial  of  a cause  to 
a day  certain?  in  which  cas<g,  if  the 
defendant  has  not  previously  been  ad- 
mitted ’to  Bail,  he  shall  require  the 
def  endianE  to  enter  into  a bail  bond  with 
sufficient  security,  conditioned  that  he 
will  appear  before  the  magistrate  at  the 
time  and  place  appointed,  then  and  there 
to  answer  the  charge  alleged  against  him 
in  the  information  and  not  to  depart 
without  leave,”  (Emphasis  ours) 

We  believe  that  the  emphasized  portion  of  the  rule 
discloses  elearly  that  the  request  of  a defendant  for  a 
postponement  after  arraignment  on  a misdemeanor  Is  a 
"continuance”  within  the  meaning  of  the  statutes  relating 
to  procedure  before  magistrates  in  such  cases.  In  these 
circumstances  we  think  that  the  answer  to  your  question 
with  respect  to  the  form,  conditions  and  terms  of  bonds  to 
be  given  is  found  in  the  provisions  of  Section  RSMo 

1949,  which  reads  as  follows: 

"When  a continuance  is  granted,  the 
recognizance  required  of  the  defendant 
may  be  in  the  following  form: 

”We,  A B,  as  principal,  and  E F and  G H, 
as  sureties,  acknowledge  ourselves  to  owe 
and  be  Indebted  to  the  state  of  Missouri, 

in  the  sum  of  dollars,  to  be 

void  upon  this  condition:  That  said  A B 
shall  personally  appear  before  0 K,  a 
magistrate  within  and  for  the  county  of 

• , and  state  of  Missouri,  at 

his  office,  on  the  day  of  . 

19  » at  o’clock  M*, 
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then  and  there  to  answer  to  an  information 

for  (here  state  the  offense),  and 

not  to  depart  without  leave;  otherwise  to 
remain  in  force. 

Witness  our  hands  and  seals,  this  . day 
of  , 19  _ 


Principal 


Sureties 

Taken  and  acknowledged  before  me  this 
__  day  of  , 19  


Magistrate,*’ 

We  note  that  the  statutory  form  does  not  include  a 
signature  line  for  the  person  designated  as  ’’principal, 11 
However,  since  the  statute  is  directory  we  treat  this 
omission  as  a mere  oversight  particularly  in  view  of  the 
fact  that  the  ’’principal”  is  referred  to  in  the  body  of  the 
recognizance. 


CONCLUSION 


In  the  premises  we  are  of  the  opinion  that  a defendant 
who  has  requested  the  postponement  of  the  time  of  his  trial 
upon  a misdemeanor  charge  in  magistrate  court  must  enter  into 
the  form  of  recognisance  provided  by  Section  543,150,  RSHo 
19if9,  or  else  stand  committed  to  custody  until  the  time  of 
trial , 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  mj  assistant,  Will  F.  Berry,  Jr, 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 
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ELECTIONS;  A circuit  mourt  may  not  order  a board  of 

CLAY. COUNT?  BOARD  OP  election  commissioners  to  register  or  re- 

EL1CTI0N  COMMISSIONERS:  instate  an  elector,  unless  said  appeal  to 

the  circuit  court  is  taken  within  two  days; 

* after  the  elector  has  been  denied  registra- 
tion or  his  name  has  been  stricken  from  the  register  by  said  board, 
but  no  time  is  fixed  within  which  the  circuit  court  is  required  to 
make  its  order  to  the  boardj  no  provision  is  made  by  lawtiiereby  a tie 
vote  by  the  members  of  the  election  board  may  be  decided.  In  the  case 
of  a canvass  of  voters  by  mail  the  return  of  the  postal  card  sent  out 
may  be  made  in  any  manner  which  the  elector  sees  fit  to  employ,  in- 
cluding the  return  of  the  card  to  the  board  by  a candidate  in  a pemiding 
election. 

August  20,  1954- 


Board  of  Election  Commis si oners 
County  Courthouse 
Liberty,  Missouri 

Attention  Alta  V.  Horton,  Secretary 
Gentlemen: 

Your  recent  request  for  an  official  opinion  reads  as  follows: 

"I  will  appreciate  an  opinion  from  you  for  the 
uidance  of  our  board  to  the  following  questions: 
st  - in  view  of  see.  119280,  paragraph  5*  wherein-  ~ 
the  act  states  *no  such  registration  of  any  voters 
shall  be  permitted  later  than  5 weeks  ^before  a gen* 
eral  or  primary  election  or  sooner  than  15  days 
after  an  election  in  counties  inoiuded  in  this  chap- 
ter, and  transfers  of  registration  or  reinstatement 
of  voters  shall  not  be  permitted  later  than  21  days 
before  any  such  election. 1 And  further  in  view  of 
section  119*380  provided  that  an  applicant  who  has 
been  denied  registration  may  appeal  to  the  circuit 
court  and  secure  an  order  for  registration  provided 
further  ’that  said  appeal  to  the  circuit  court  must 
be  taken  within  2 days  after  said  person  has  been 
denied  registration  or;  his  name  stricken  from  the 
register  by  said  board?.  In  view  of  this,  may  the 
circuit  court  order  the  board  to  register  or  re- 
instate a voter  other  than  within  2 days  after  said 
person  has  been  denied  registration  or  his  name 
stricken  from  the  register  by  said  board? 

"Second  p When  the  Election  board  is  divided  two  and 
two  on  e|fy  proposition  may  anyone  else,  including  a 
circuit  judge,  decide  the  issue? 

"Third  - Section  119*34-0  provides  for  canvass  of  vot- 
ers by  mail,  wherein  a double  postal  card  is  used. 

Does  this  section  Impose  the  duty  upon  the  individual 
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receiving  same  to  return  the  attached  card  them-* 
selves  or  would  it  be  permissible  for  anyone, 
candidates  included,  to  collect  several  of  these 
cards  and  bring  them  into  the  office,  where  sig- 
natures would  be  compared# 

"The  Board  is  interested  in  creating  good  will 
but  we  are  doubly  interested  in  following  the  law#” 

Your  first  question  is*  May  the  circuit  court  order  the  board 
to  register  or  reinstate  a voter  other  than  within  two  days  after 
said  person  has  been  denied  registration  or  his  name  stricken  from 
the  register  by  said  board? 

In  regard  to  the  above,  we  direct  attention  to  the  following 
portion  of  Section  17,  haws  Mo*  195>3*  P*  696  et  seq#,  which  reads* 

to  to  In  all  cases  where  any  person  is  denied 
registration  who  makes  application  to  register 
within  the  time  and  at  the  place  fixed  by  this 
act,  or  if  his  or  her  name  has  been  stricken 
from  the  register  by  the  board  of  election  com- 
missioners, an  appeal  shall  be  allowed  to  the  cir- 
cuit court#  No  formal  pleading  shall  be  required, 
but  it  shall  be  sufficient  for  such  person  to  pre- 
sent to  the  court  an  application  verified  by  affi- 
davit setting  out  that  he  or  she  has  been  denied 
the  right  to  register  by  said  board,  or  that  his  or 
her  name  has  been  stricken  from  the  register,  and 
the  date  of  same,  as  the  case  may  be,  and  such  other 
information  showing  his  or  her  qualifications  as  a 
voter  in  the  precinct  in  which  he  or  she  claims  a 
right  to  register*  Said  application  shall  first 
be  presented  to  the  board  and  shall  contain  a statement 
by  said  board  or  any  member  thereof,  showing  the  rea- 
sons why  said  person  was  denied  registration  or  his 
name  stricken  from  the  register.  PROVIDED  FURTHER# 
that  said  appeal  to  the  circuit  court  must  be  taken 

within  two  days  aft'er  said  person has  been  denied 

registration  or  his  name  stricken  from  the  register 
by  said  board.'  The  court  shall  hear'  such  application 
forthwith.  Evidence  may  be  introduced  for  and  against 
said  application.  Each  case  shall be  disposed  of  forth- 
with and  the  clerk  of  said  court  shall  enter  upon  his 
records  the  disposition  of  said  application.  In  the 
event  the  court  shall  sustain  said  application,  the 
court  shall  forthwith  notify  the  board  of  its  action, 
and  the  board  shall  cause  the  applicant’s  name  to  be 
placed  in  the  proper  register  and  note  the  fact  that 
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said  name  was  placed  there  by  order  of  the  court. 

Wo  person  whose  name  is  admitted  to  the  registry 
by  order  of  the  circuit  court  shall  be  protected 
by  such  order  in  case  he  shall  be  challenged  or 
prosecuted  for  false  registration  or  false  vot- 
ing.” (Emphasis  ours.) 

It  will  be  noted  that  the  provision  of  the  law  on  this  matter 
is  that  the  appeal  to  the  circuit  court  must  be  taken  within  two 
days  after  the  elector  has  been  denied  registration  or  after  his 
name  has  been  stricken  from  the  register.  The  section  continues 
with  the  statement  that  the  court  shall  hear  such  application  forth- 
with, but  no  time  is  fixed  within  which  the  order  of  the  cirouit  court 
on  the  matter  shall  be  delivered  to  the  board.  In  view  of  this  situa- 
tion, our  answer  to  your  first  question  is  that  the  circuit  court  may 
order  the  board  to  register  or  reinstate  a voter  at  a time  greater 
than  two  days  after  the  said  voter  has  been  denied  registration,  or 
his  name  has  been  stricken  from  the  register. 

Your  second  question  1st  When  the  election  board  is  divided 
two  and  two  on  any  proposition,  may  anyone  else,  including  a cir- 
cuit judge,  decide  the  issue? 

In  the  absence  Of  any  authority  vested  in  anyone  not  a member 
of  the  board,  to  vote  on  matters  coming  before  the  board,  our  answer 
to  this  question  is  likewise  in  the  negative. 

Your  third  question  lsi  Does  this  section  (119.34-°)  impose  the 
duty  upon  the  Individual,  receiving  a double  postal  card  in  a can- 
vass by  mail,  to  return  the  attached  card  themselves,  or  is  it  per- 
missible for  anyone,  candidates  included,  to  collect  thege  car$.saajid 
bring  them  to  the  office  of  the  board? 

In  this  regard  paragraph  6,  of  Section  lj?,  Laws  Mo.  1953*  page 
693,  reads : 

”The  board  of  election  commissioners  may  conduct 
such  canvass  by  mail,  by  forwarding  through  the 
United  States  mail  notice  to  all  registered  vot- 
ers to  advise  the  board  by  return  card,  postage 
prepaid  and  attached  to  said  notice,  whether  or 
not  such  voters  then  maintain  their  voting  resi- 
dences at  the  places  designated  in  the  registra- 
tion records,  and  said  board  of  election  commis- 
sioners may  require  such  voter  to  notify  said 
board,  by  returning  said  attached  card,  duly  exe- 
cuted by  such  voter,  within  a time  designated  by 
the  board,  of  the  fact  that  he  or  she  still  main- 
tains his  or  her  voting  residence  at  the  place 
designated  on  the  registration  records,  and  such 
other  facts  as  may  be  lawfully  herein  required  by 

said  board,  and  upon  the  failure  of  said  voter  to 
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return  said  attached  card  with  the  requested  facts 
furnished  and  duly  executed  by  the  voter  to  the  of- 
fice of  the  board  of  election  commissioners  within 
such  reasonable  time  as  may  be  designated  by  the  board, 
the  board  of  election  commissioners  shall  be,  and  here- 
by is,  authorized  to  strike  the  name  of  said  voter  from 
^ the  registratloh  list  and  records,  and  such  voter  shall 

not  be  permitted  to  vote  unless  he  or  she  shall  first 
have  been  re-registered  and  reinstated,  as  in  this  act 
provided*” 

It  will  be  noted  that  the  above  imposes  upon  the  elector  receiv- 
ing the  card  the  duty  to  ” advise  the  board  by  returning  the  card, 
postage  prepaid*-**  « Certainly  this  method  of  notifying  the  board 
by  mail  is  not  exclusive*  If  the  elector  took  the  card  and  handed  it 
to  a member  of  the  board  no  objection  could  be  made.  If  the  elector 
procured  someone  to  take  it  to  the  board  for  him,  or  allowed  someone 
to  do  so,  upon  the  solicitation  of  such  person  who,  either  through 
personal  interest  or  a desire  to  aid  in  getting  a full  expression  of 
public  opinion  in  the  coming  election,  asked  the  elector  to  permit  him 
to  take  the  card  of  the  elector  to  the  election  board,  we  believe  that 
such  action  would  be  legal.  The  entire  object  is  to  get  the  card  back 
to  the  board,  and  so  long  as  this  is  done  without  the  card  being  alter 
ed  in  any  way  is,  we  believe,  a full  compliance  with  the  law* 


CONCLUSION 


It  is  the  opinion  of  this  department  that  a circuit  court  may 
not  order  a board  of  election  commissioners  to  register  or  reinstate 
an,  elector  unless  said  appeal  to  the  circuit  court  is  taken  within 
two  days  after  the  elector  3#as  been  denied  registration,  or  his  name 
has  been  stricken  from  the  register  by  said  board,  but  that  no  time 
is  fixed  within  which  the  circuit  court  is  required  to  make  Its  order 
to  the  board. 


It  is  the  further  opinion  of  this  department  that  no  provision 
is  made  by  law  for  breaking  a tie  vote  on  the  board  of  election  com- 
missioners* 

It  is  the  further  opinion  of  this  department  that  in  the  case 
of  a canvass  of  voters  by  mail,  the  return  of  the  postal  card  sent 
out  may  be  made  in  any  manner  which  the  elector  sees  fit  to  employ, 
including  the  return  of  the  card  to  the  board  by  a candidate  In  the 
pending  election. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Mr.  Hugh  P.  Williamson. 

Very  truly  yours. 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


CLASSIFICATION  OF 
COUNTIES: 
COUNTIES : 


Fourth  class  county  which  had.  an  assessed 
valuation  in  excess  of  ten  million  dollars 
for  each  of  the  years  1949,  1950,  1951, 

1952  and  1953  becomes  a third  class  county 
at  the  beginning  of  the  fiscal  year  January  1, 

1955. 


December  16,  1954 


Honor-able  John  Ho  a mar 
Prosecuting  Attorney-Elect 
Webster  County 
Marshfield,  Missouri 

Dear  Sir: 

this  is  in  response  to  your  request  as  prosecuting 
attorney-elect  for  an  opinion  of  this  office  contained  in 
your  letter  dated  November  27,  1954*  as  elaborated  by  your 
letter  of  December  2,  1954*  view  of  the  length  of  these 
letters,  your  request  will  be  paraphrased  for  the  purposes 
of  this  opinion. 

You  state  that  for  each  of  the  years  1949* 

1950*  1951,  1952,  and  1951,  Webster  County 
had  an  assessed  valuation  as  certified  by 
the  State  fax  Commission  in  excess  of  ten 
million  dollars,  and  request  an  opinion 
of  this  office  as  to  the  date  upon  which 
the  change  in  the  classification  of  Webster 
County  from  fourth  class  to  third  class  be- 
comes effective , 

The  change  of  classification  of  counties  is  governed  by 
the  provisions  of  Section  43*030  RSMo  1949 > which  reads  as 
follows : 

"For  the  purpose  of  determining  the  initial 
class  of  the  vaz‘ious  counties,  the  assessed 
valuations  of  the  respective  counties  as  set 
forth  on  pages  333  to  4-00  of  the  * Journal  of 
the  Board  of  Equalisation  of  the  State  of 
Missouri  for  th©  Year  Ending  December  31, 

1944*  shall  be  used;  provided,  however,  that 
hereafter  no  county  shall  be  deemed  as  moving 
from  a lower  class  to  a higher  class  or  from 
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a higher  elass  to  a lower  class  until  the 
assessed  valuation  of  said  county  shall 
have  been  such  as  to  place  It  in  such  other 
class  for  five  successive  years j provided 
further,  that  the  change  from  one  classifi- 
cation to  another  shall  become  effective  at 
the  beginning  of  the  county  fiscal  year  fol- 
lowing the  next  general  election  after  the 
certification  by  the  state  equalizing  agency 
for  the  fifth  successive  year  that  said  county 
possesses  an  assessed  valuation  placing  it  in 
another  class;  provided  further,  that  if  a 
general  election  shall  be  held  between  the 
date  of  such  certification  and  the  end  of 
the  current  fiscal  year,  such  change  of 
classification  shall  not  become  effective 
until  the  beginning  of  the  county  fiscal 
year  following  the  next  succeeding  general 
election,  (L.  1945  p*  1801  Sec.  3)" 

The  certification  referred  to  in  the  above  statute  is 
that  contained  in  the  annual  report  of  the  State  Sax  Com- 
mission which  is  mad©  pursuant  to  the  requirements  of  Sec- 
tion 138.440*  RSMo  1949  which  must  contain  all  of  the  pro- 
ceedings and  decisions  of  such  tax  commission  while  acting 
as  a board  of  equalization.  Such  report  contains  the  finally 
complete  and  accurate  determination  of  the  assessed  valuation 
of  the  various  counties  of  the  state#  This  report  is  made  as 
of  December  31st  of  each  year,  and  such  date  is  the  one  on 
which  the  determination  of  your  problem  hinges#  Thus,  the 
certification  referred  to  in  the  above-quoted  statute  for 
the  year  1953*  was  made  as  of  December  31*  1953*  and  since 
1953  was  the  fifth  year  in  which  Webster  County  had "an 
assessed  valuation  in  excess  of  ten  million  dollars,  that 
date  determines  the  time  at  which  the  change  in  classifica- 
tion in  Webster  County  becomes  effective# 

Applying  the  provisions  of  Section  48.030,  RSMo  1949* 
to  these  facts,  it  appears  that  upon  the  certification  In 
the  annual  report  of  the  State  Tax  Commission,  as  of  Decem- 
ber 31*  1953*  Webster  County  had  had  an  assessed  valuation 
in  excess  of  ten  million  dollars  for  five  successive  years, 
and  thus  was  eligible  for  classification  as  a third  class 
county..  The  next  general  election  after  this  certification 
as  of  December  31,  1953*  occurred  in  November,  1954#  and 
the  change  becomes  effective  at  the  beginning  of  the  county 
fiscal  year  following  such  general  election^  The  fiscal 
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year  of  counties  runs  from  January  X to  December  31,  of 
each  calendar  year  under  the  provisions  of  Section  150.010, 
RSMo  1949,  and  thus  Webster  County  becomes  a third  class 
county  as  of  January  1,  1955. 

Section  1*8.040  KSMo  1949  provides  for  notification  of 
such  a change  in  classification  by  the  state  auditor?  how- 
ever, a failure  to  so  notify  does  not  prevent  a change  in 
classification  since  the  act  of  the  auditor  in  such  matter 
is  ministerial  in  nature*  See  opinion  of  this  office  dated 
November  22,  1954*  to  the  Honorable  Stephen  R.  Pratt,  Prose- 
cuting Attorney,  Clay  County,  a copy  of  which  is  enclosed 
herewith,  for  a more  extensive  consideration  of  this  problem. 

As  to  the  effect  of  this  change  of  classification  upon 
the  salaries  of  the  various  county  officers,  see  opinion 
of  this  office  dated  January  29,  1953,  to  Honorable  Curt  M. 
Vogel,  Prosecuting  Attorney  of  Perry  County,  a copy  of  which 
opinion  is  enclosed  herewith  for  your  information. 

CONCLUSION 

From  the  foregClng,  It  is  the  conclusion  of  this  office 
that  Webster  County  becomes  a third  class  county  effective 
at  the  beginning  of  its  fiscal  year,  January  1,  1955. 

The  foregoing  opinion,  which  1 hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr,  Fred  L,  Howard. 

Very  truly  yours. 


John  M*  Dalton 
Attorney  General 

Ene  * 2 Opns , to  - 

Hon.  Stephen  R,  Pratt,  11-22-54; 

Hon.  Curt  M.  Vogel,  1-29-53. 
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PUBLIC  ROADS 
COUNTY .COURT 
ADMINISTRATIVE  LAW 
APPEALS  - 


In  proceeding  before  county  court  on  petition 
to  establish  or  vacate  public  road,  county 
court  required  to  cause  stenographic  record 
to  be  made  of  proceeding  only  on  request  and 
at  expense  of  petitioner  or  remonstrater . 
Appeal  from  decisions  of  county  court  and 
scope  of  review  governed  by  Sec.  22,  Art.  V, 
Const.  Mo.  1945* 

March  26,  1954 


Mr.  Harold  3.  Hutchison 
Prosecuting  Attorney 
Maries  County 
Vienna,  Missouri 

Dear  Mr*  Hutchisons 

I have  your  request  for  an  opinion  as  to  the  liability  of  the 
County  Court  of  Maries  County  for  keeping  a stenographic  record 
in  a petition  to  vacate  a road,  said  request,  in  part,  reading  as 
follows  i 

"A  petition  was  presented,  together  with 
proof  of  notice  to  vacate  a road  in  Maries 
County.  Remonstrance  was  filed  and  the  case 
came  on  for  hearing  before  the  Court.  The 
Court  by  its  order  vacated  the  road  and 
thereupon  the  remonstrators  filed  a petition 
for  judicial  review,  Neither  the  petitioner 
nor  the  remonstrators  having  requested  a 
stenographic  record  to  be  made  at  the  pro- 
ceedings before  the  County  Court, 

"The  opinion  requested  is  whether  or  not 
section  226.120  R.  3.  Mo.  1949  is  the  con- 
trolling statute  in  this  case,  or  whether 
or  not  as  has  been  contended  that  the  County 
Court  would  be  obligated  under  Chapter  53& 

R.  3,  Mo.  1949  to  conform  to  the  procedure 
of  other  administrative  agencies  and  funless 
agreed  by  all  parties,  each  agency  shall  cause 
all  proceedings  and  hearings  before  it  in 
contested  cases  to  be  taken  down  stenographi- 
cally  by  a competent  stenographer. 1,1 
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The  section  of  the  Statutes  which  you  have  quoted  In  Para- 
graph 2 of  your  letter,  dealing  with  administrative  procedure 
and  review,  is  Paragraph  2 of  Section  536.060,  passed  in  1945. 

The  other  section  of  the  Statutes  to  which  you  make  reference 
is  Paragraph  1 of  Section  226.120,  passed  in  1949,  which  reads 
as  follows: 

wl.  Upon  the  request  and  at  the  expense  of 
any  petitioners  or  remonstrators,  a steno- 
graphic record  shall  be  made  of  all  proceed- 
ings before  the  county  court  upon  any  peti- 
tion to  establish  Or  vacate  any  public  road,” 

In  order  to  make  Section  226.120  effective  here,  it  must  be 
assumed  that  the  proceeding  is  one  to  vacate  a public  road. 

It  will  be  observed  that  Paragraph  1 of  Section  226.120 
deals  specifically  with  the  subject  of  a stenographic  record  in 
a petition  before  the  county  court  to  vacate  a public  road,  and 
was  passed  subsequent  to  Paragraph  2 of  Section  536.060,  which 
deals  generally  with  the  procedure  of  agencies  as  pertains  to 
administrative  procedure  and  review,  When  dealing  with  statutes 
which  may  appear  to  be  in  conflict,  the  courts  follow  certain 
recognized  rules.  The  case  of  State  v.  Davis,  264  S.W.  464,  470, 
quoting  from  36  Cyc.  1147,  states  that  the  following  is  the  rule 
in  Missouri: 

Statutes  in  pari  materia  are  those  which 
relate  to  the  same  person  or  thing,  or  to 
the  same  class  of  persons  or  things  .... 

So  far  as  reasonably  possible  the  statutes, 
although  seemingly  in  conflict  with  each 
other,  should  be  harmonized  and  force  and 
effect  given  to  each,  as  it  will  not  be  pre- 
sumed that  the  Legislature,  in  the  enactment 
of  a subsequent  statute,  intended  to  repeal 
an  earlier  one,  unless  it  has  done  so  in 
express  terms}  nor  will  it  be  presumed  that 
the  Legislature  intended  to  leave  on  the 
statute  books  two  contradictory  enactments. ,n 

Again  in  Gilkeson  v.  Railroad,  222  Mo.  173,  204,  the  general 
rule  is  stated  to  be: 

* * Where  there  are  two  statutes  and  the 
provisions  of  one  apply  specially  to  a par- 
ticular subject,  which  clearly  includes  the 
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matter  in  question,  and  the  other  general 
in  its  terms,  and  such  that  if  standing  alone 
it  would  include  the  same  matter,  and  thus 
conflict  with  each  other,  then  the  former  act 
must  be  taken  as  constituting  an  exception, 
if  not  a repeal  of  the  latter  or  general 
statute,  and  especially  is  this  true  where 
the  special  statute  was  enacted  subsequent 
to  the  passage  of  the  general.  * * 

Sagletpn  v.  Murphy,  156  S .W.  (2d)  6$3,  635,  states: 

m*  ^ * Under  the  established  rules  of  statu- 
tory construction  where  there  are  two  laws 
relating  to  the  same  subject  they  must  be 
read  together  and  the  provisions  of  the  one 
having  a special  application  to  a particular 
subject  will  be  deemed  to  be  a qualification 
of,  or  an  exception  to,  the  other  act  general 
in  its  terms.” 

Hannibal  Trust  Co,  v.  Elzea  et  al.,  236  S.w.  371,  37$,  says: 

”It  is  an  established  principle  that  all 
statutes  are  presumed  to  be  enacted  by  the 
Legislature  with  full  knowledge  of  the 
existing  condition  of  the  law  and  with  refer- 
ence to  it.  They  are  therefore  to  be  con- 
strued as  a part  of  a general  and  uniform 
system  of  jurisprudence,  and  their  meaning 
and  effect  is  to  be  determined  in  connection, 
not  only  with  the  common  law  and  the  Consti- 
tution, but  also  in  connection  with  other 
statutes  on  the  same  subject,  and  even  where 
two  statutes  are  In  apparent  conflict,  thay 
should  be  so  construed,  if  reasonably  possi- 
ble, as  to  allow  both  to  stand  and  to  give 
force  and  effect  to  each.” 


Applying  these  rules  of  construction  as  herein  set  out,  it  would 
appear  that  Paragraph  1 of  Section  22$. 120,  applying  specifically 
to  a particular^ subject  and  being  a later  enactment,  should  be 
given  effect,  it  being  possible  to  harmonize  the  statutes  by  con- 
struing this  paragraph  as  an  exception  to  the  general  provision 
of  Paragraph  2,  Section  536.060,  dealing  with  the  procedure  and 
review  of  administrative  agencies  generally.  Thus,  the  answer  to 
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your  question  fZ,  asking,  ”In  intermingling  Section  226*120  and 
Sections  of  Chapter  53 p R.S.Mo.,  1949,  can  the  County  Court  be 
forced  to  take  stenographic  record  of  their  proceedings  in  the 
contested  case  under  the  rules?” , would  appear  to  he  ”no”  in  the 
absence  of  a specific  request  by,  and  at  the  expense  of,  a peti- 
tioner or  remonstrator ♦ 

Section  476.070,  R*  3,  Mo.,  1949,  provides  that  the  circuit 
court  shall  have  appellate  jurisdiction  from  the  judgment  and 
orders  of  county  courts  - this  has  been  a provision  of  the  stat- 
utes long  before  the  adoption  of  the  new  Constitution.  Section 
512.110  provides  that  n.  . . the  appellant  shall  cause  the  tran- 
script on  appeal  ...  to  be  prepared  and  filed  with  the  clerk 
of  the  proper  appellate  court  Chapter  536,  R*  S.  MO«, 

1949,  dealing  with  administrative  procedure  and  review,  is  taken 
from  Laws  1945,  after  the  1945  Constitution  was  adopted*  Section 
536*100  thereof,  provides  that  ’’Any  person  who  has  exhausted  all 
administrative  remedies  provided  by  law  and  who  is  aggrieved  by 
a final  decision  in  a contested  case,  whether  such  decision  is 
affirmative  or  negative  in  form,  shall  be  entitled  to  judicial 
review  thereof,  as  provided  in  Section  536.100  to  536.140,  unless 
some  other  provision  for  judicial  review  is  provided  by  statute; 

. , , . ” Paragraph  2 of  Section  226.120,  passed  in  194-9,  reads: 
’’Any  order  of  the  county  court  establishing  or  vacating  a public 
road  shall  be  subject  to  judicial  review  to  the  same  extent  and 
in  the  manner  prescribed  by  chapter  536,  R.  3.  Mo.  1949 *”  And 
Section  536.110  provides:  ”1.  Proceedings  for  review  may  be 
instituted  by  filing  a petition  in  the  circuit  court  or  court  of 
common  pleas  of  the  county  of  the  plaintiff’s  residence  within 
thirty  days  after  the  mailing  or  delivery  of  the  notice  of  the 
agency’s  final  decision.”  Thus,  under  either  procedure,  your 
question  $1,  ’’Under  the  above  circumstances  does  Section  226.120 
make  it  incumbent  upon  the  party  asking  redress  to  submit  the 
records  to  the  circuit  court?”,  should  be  answered  in  the  affirma- 
tive* And,  although  the  determination  of  the  applicable  procedure 
sections  are  not  involved  in  the  opinion  request,  this  office 
herewith  indicates  that  Chapter  536  should  be  followed  in  securing 
judicial  review  rather  than  referring  to  Section  512.110  et  seq. , 
since  the  Legislature  in  Section  226*120,  a more  recent  statute, 
through  use  of  the  words  ”to  the  same  extent  and  in  the  manner 
prescribed  by  Chapter  536”  .would  seem  to  have  evidenced  their 
intention  to  specifically  follow  the  procedure  as  therein  set  out 
in  this  instance  and  not  be  controlled  by  the  exclusion  in  that 
chapter  as  set  out  in  Section  5^6*100* 
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Your  third  and  final  question  asks:  "In  view  of  the  decision 
in  the  Kansas  City  v.  Rooney  is  there  any  distinction  between  an 
appeal  from  the  County  Court  and  a petition  for  judicial  review? 

And.  if  there  is  a distinction,  how  is  the  County  Court  going  to 
determine  at  the  time  they  have  their  hearing  as  to  what  the  los- 
ing party  contemplates  as  to  the  keeping  of  the  record?"  The 
procedure  to  be  followed  and  the  scope  of  review  on  an  appeal 
from  the  judgment  and  orders  of  the  county  court  prior  to  the 
Missouri  Constitution  of  1945  is  provided  by  Section  49*230,  which 
provides  that  , . when  any  case  shall  be  removed  into  a court 
of  appellate  jurisdiction  by  appeal  from  a county  court,  such 
appellate  court  shall  thereupon  be  possessed  of  such  cause,  and 
shall  proceed  to  hear  and  determine  the  same  anew,  and  in  the  same 
manner  as  if  such  cause  had  originated  in  such  appellate  court 
, . . But  the  case  of  Kansas  City  v.  Rooney,  Judge,  254  S.W, 
(2d),  626,  <527,  states  as  follows:  "However,  the  1945  Constitu- 
tion has  taken  all  judicial  power  from  the  county  court  so  that 
it  is  no  longer  a judicial  court  but  has  become  an  administrative 
body.  Section  22  of  Article  V of  the  Constitution  authorizes 
appeals  from  decisions  of  administrative  bodies  and  provides  the 
scope  of  review.  Wood  vs.  Wagner  Electric  Corporation,  355  Mo. 

670,  197  S,  W.  (2d),  647>  649.  Therefore,  the  scope  of  review 
on  any  appeal  from  the  county  court  is  that  provided  by  Section 
22,  Article  V.  . . namely:  "’such  review  shall  include  the 
determination  * * * whether  the  same  are  supported  by  competent 
and  substantial  evidence  upon  the  whole  record.’"  Thus,  it  will 
be  seen  that  the  court  therein  employed  the  terms  appeal  and  review 
to  describe  the  method  used  for  appeals  from  administrative  bodies 
and  the  scope  of  review  thereof,  as  provided  by  Section  22,  Article 
V of  the  new  Constitution.  Hence,  whatever  term  is  used,  the  pro- 
cedure followed  is  that  outlined  by  Constitution  Article  ¥,  Sec- 
tion 22*  The  keeping  of  the  record  in  this  instance  must  be  as  is 
provided  in  the  answer  to  question  #2, 

CONCLUSION 

It  is  the  opinion  of  this  office  that  in  a proceeding  before 
the  county  court  on  any  petition  to  establish  or  vacate  any  public 
road,  the  county  court  shall  be  required  to  cause  a stenographic 
record  to  be  made  of  all  proceedings  only  upon  the  request  and  at 
the  expense  of  any  petitioner  or  remonstrator ; that  the  appeal 
from  decisions  of  the  county  court  and  the  scope  of  review  thereof 
is  that  provided  by  Section  22,  Article  V,  of  the  Constitution  of 
Missouri . 
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The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  J.  Robert  Tull. 


Yours  very  truly, 


John  M.  Dalton 
Attorney  General 
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A county  superintendent  of  schools  can- 
not be  compelled  to  submit  more  than  one 
budget  estimate  to  school  districts  with- 
in his  jurisdiction,  but  can  amend  tfce 
budget j that  no  such  authority  is  vested 
in  the  eounty  board  of  education. 


April  7,  19$k 


Honorable  B*  M.  lusted 
Representative 
Putnam  County 

nm 

Worthington*  Missouri 
Boar  Sirs 

You  thus  stats  your  recent  request  for  an  official  opinion* 

"I  would  lilce  very  much  to  have  your  opinion 
in  the  following  matter* 

"Cur  County  Superintendent  of  Schools  made  up 
his  budgets  on  Maroh  the  First  as  required  by 
law  for  the  school  districts  under  his  juris- 
diction* listing  in  detail  the  estimated  re- 
ceipts and  disbursements.  He  also  showed  the 
required  school  levies.  After  these  required 
tax  levies  were  sent  to  the  County  Clerk  and 
the  County  tax  books  were  mad®  up,  a high  school 
school  board  decided  to  increase  the  high  school 
tuition  charge  to  these  districts. 

"Is  the  County  superintendent  in  this  case  com- 
pelled to  change  his  budgets  and  require  the 
rural  districts  to  pay  the  increase?  Although 
the  teachers'  fund  of  the  high  school  district 
had  an  increase  of  Three  Thousand  Dollars  in 
the  surplus  this  increase  will  be  used  to  build 
up  this  surplus. 

"Will  the  rural  district#  which  do  not  have  suffi- 
cient funds  to  pay  this  increase  be  required  to 
pay  this  amount  next  year? 

"Does  tie  County  Board  of  Education  have  any  juris- 
diction in  this  matter?** 

We  not©  that  Putnam  is  a county  of  the  third  class. 


TAX  LEVY; 

c ounty  (Superintendent : 

SCHOOL  DISTRICTS;  . 


Honorable  B*  M.  Husted 


Your  first  question  1st  ”Is  the  county  superintendent  in 
this  case  compelled  to  change  his  budget  and  require  the  rural 
districts  to  pay  the  increase?” 

In  regard  to  this  matter, we  direct  attention  to  paragraph  %. 
of  Section  167*200  KSMo  19i}-9,  which  reads* 

”1*  Per  the  Information  and  guidance  of  the  of* 
fleers  and  qualified  voters,  in  connection  with 
the  problem  of  school  tax  rates,  the  county  super- 
intendent of  schools  In  each  county  of  the  third 
class  shall,  not  later  than  the  first  day  of  March 
of  each  year,  in  cooperation  with  the  clerk  of  the 
board  of  such  district,  prepare,  or  cause  to  be 
prepared  for  each  school  district  under  his  super* 
vision,  d:  detailed  budget  of  estimated  receipts 
and  disbursements,  including  the  amount  of  re- 
ceipts recommended  as  necessary  from  district 
taxes*  Such  budget  shall  list  estimated  receipts 
by  funds  and  sources,  and  estimated  disbursements 
by  funds  and  purposes,  in  such  detail  as  may  be 
prescribed  by  law  and  by  the  state  board  of  educa- 
tion} and  shall  have  appended  thereto  a statement 
of  the  rate  of  levy  per  hundred  dollars  of  assess* 
ed  valuation  required  to  raise  each  amount  shown  on 
the  budget  as  coming  from  district  taxes.  The  dis- 
trict clerk  shall  add  a condensed  copy  of  said  bud* 
get  to  each  required  notice  of  the  annual  meeting* 

In  the  expenditures  of  said  district  during  the  en- 
suing year,  no  variation  shall  be  allowed  from  the 
totals  shown  in  the  budget  estimate  except  on  writ- 
ten authorization  of  the  county  superintendent*  At 
the  end  of  each  school  year,  and  not  later  than  July 
fifteenth  of  each  year,  the  clerk  of  each  such  dis- 
trict shall  prepare  a detailed  report  in  form  as 
may  be  prescribed  by  the  state  board  of  education 
showing  all  expenditures  of  the  preceding  year  from 
various  funds  and  sources,  and  such  county  superin- 
tendent shall  audit  and  examine  the  same;  and  if 
such  report  is  in  conformity  with  the  budget,  or  any 
modifications  or  variations  therefrom  as  authorized 
by  such  county  superintendent,  he  shall  certify  his 
approyal  thereof  to  the  state  board  of  education*  In 
the  event  that  expenditures  exceed  budget  estimates^  , 
or  modifications  thereof,  in  the  various  funds  in 
which  state  funds  are  made  available,  the  excess 
expenditures  shall  be  deducted  from  the  allocation 
from  the  state  funds  for  the  ensuing  year.” 
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The  law  (para.  1 of  Section  167.200,  supra)  makes  it  the 
duty  of  the  county  superintendent  to  prepare  and  submit  a budget 
estimate  not  later  than  March  1st  of  each  year,  and  nothing  in 
the  law  imposes  upon  him  the  duty  to  submit  any  other  estimate. 

It  would  seem  that  in  the  common  interest  of  reaching  a 
satisfactory  conclusion  upon  the  budget  matter,  that  the  super- 
intendent should  cooperate  fully  with  the  district  in  this  mat- 
ter, can  and  should ' if  circumstances  appear  to  make  it  desir- 
able, amend  his  first  budget.  However,  there  certainly  is  no 
means  by  which  he  could  be  compelled  to  do  so. 

Your  second  question  is  whether  the  rural  districts  which 
do  not  have  sufficient  funds  to  pay  this  increase  can  be  required 
to  pay  this  amount  next  year? 

In  regard  to  this  matter,  we  are  enclosing  an  opinion  writ- 
ten on  September  13,  19l}-8,  to  Honorable  Joe  W.  Gollins,  Prosecut- 
ing Attorney  of  Cedar  County. 

We  believe  that  this  second  question  is  answered  by  that 
opinion.  ' 

Your  final  question  is;  "Does  the  county  board  of  education 
have  any  jurisdiction  in  this  matter?" 


The  duties  and  powers  of  the  county  board  of  education  are 
set  forth  in  Seetipn  16^.673  HSMo  19i<-9#  Paragraphs  1,  2,  3»  ip* 
and  6 of  that  section  impose  upon  the  county  board  the  duty  of 
studying  the  school  system  in  their  county,  with  a view  to  its 
reorganisation,  and  the  making  of  recommendations  for  reorgani- 
zation to  the  state  board  of  education;  cooperation  in  school 
matters  with  adjoining  counties;  advising  with  the  county  super- 
intendent regarding  school  matters  generally. 

Paragraph  5 of  the  above  section  rules: 

"Approve  the  budget  prepared  by  the  county 
superintendent  of  schools  in  cooperation 
with  the  clerks  of  the  boards  of  the  several 
districts  and  approve  the  audit,  made  by  the 
county  superintendent,  of  the  expenditures 
report  prepared  by  the  district  clerk  and 
submitted  for  the  gpproval  of  the  state  board 
of  education." 

We  cannot  see  that  the  above-quoted  paragraph  of  Section 
165«6?3,  supra,  or  any  other  statute  or  case,  gives  the  county 
board  of  education  any  authority  to  act  regarding  an  increased 
levy  in  any  district  within  their  county. 
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CONCLUSION 


It  Is  the  opinion  of  this  department  that  a county  super- 
intendent of  schools  cannot  he  compelled  to  submit  more  than 
onebudget  estimate  to  school  districts  within  his  Jurisdictions 
but  can  amend  the  budget}  that  no  such  authority  is  vested  in 
the  county  board  of  education. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Hr*  Hugh  f*  Williamson* 


Very  truly  yours. 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


VOTING-:  in  voting  upon  two  separate  propositions  regarding 

BALLOTS:  the  restraint  of  animals  over  two  different  areas 

which  are  not  identical,  separate  ballots  should  be 
used. 


October  7#  1954 


Honorable  W.  R.  Hughes 
proeeeutlng  Attorney 
Iron  County 
Ironton,  Missouri 

Bear  Sin 

Your  recent  request  for  an  official  opinion  reads  as 

follows: 

”In  telephone  conversation  with  Mr.  Wm. 

Berry  of  your  staff,  he  asked  me  to  write 
you  for  an  official,  ©pinion  on  the  follow- 
ing questions,  and  to  tell  you  that  we  would 
appreciate  your  expediting  the  answer  so  that 
the  County  Clerk  can  have  Ballots  printed  im- 
mediately* v 

* A petition  asking  election  under  section 
270.130  to  restrain  all  animals  within  two 
townships  in  one  body  was  filed  some  time 
ago  and  an  election  ordered}  about  1&  months 
later  another  petition  affecting  3 townships, 
but  including  the  2 townships  in  1st  petition 
and  asking  for  the  same  restraint,  was  filed 
and  election  ordered. 

"The  1st  question  is  whether  2 separate  bal- 
lots each  referring  to  1 of  the  petitions  will 
be  necessary  in  the  townships  affected, 

"The  2nd  question  is  as  to  the  form  of  the  ballot 
or  ballots  to  be  used.  We  would  appreciate  your 
suggesting  a certain  form  for  such  ballot  or  bal- 
lots.” 

Section  270.090  RSMo  1949#  reads!  r 7 

’’The  county  court  of  any  county  in  this  state, 
upon  the  petition  of  one  hundred  householders 
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of  such  county,  at  a general  election,  and 
may  upon  such  petition  of  one  hundred  house- 
holders, a t a special  election,  called  for 
that  purpose,  cause  to  be  submitted  to  the 
qualified  voters  of  such  county  the  question 
of  enforcing,  in  such  county,  the  provisions 
of  this  chapter.  Said  petitioners  shall  state 
in  their  petition  to  said  court  what  species 
of  the  domestic  animals  enumerated  In  Section 
270.010  they  desire  the  provisions  of  this  chap* 
ter  enforced  against,  and  may  include  one  or  more 
of  said  animals  in  said  petition;  and  said  court 
shall  cause  notice  to  be  given  that  such  vote 
will  be  taken,  by  publishing  notice  of  the  same 
in  a newspaper  published  in  such  county,  for  three 
weeks  consecutively,  the  last  insertion  of  which 
shall  be  at  least  ten  days  before  the  day  of  such 
election,  and  by  posting  up  printed  notices  there- 
of at  three  of  the  most  public  places  in  each  town- 
ship in  such  oounty,  at  least  twenty  days  before  said 
election;  said  notices  shall  state  what  species  of 
domestic  animals  on  which  the  vote  will  be  taken, 
to  enforce  the  provisions  of  this  chapter  against 
running  at  large  in  such  county,  which  shall  be 
the  same  as  petitioned  for  to  said  court.** 

Section  270.100  RSMo  19l}.9  reads  as  follows: 

Ml.  There  shall  be  written  or  printed  on  each 
ballot  voted  at  said  eleotlon  of  either  of  the 
following  sentences: 

rt,For  enforcing  the  law  restraining  (insert 
the  name  of  animals  in  petition)  from  run- 
ning at  large* ’ 

*’ ’Against  enforcing  the  law  restraining  (in- 
sert the  name  of  animals  in  petition)  from 
running  at  large. ’ 

"2.  Any  such  election,  the  voting  thereat,  making 
returns  thereof,  and  casting  up  the  result,  shall 
be  governed  in  all  respects  by  the  laws  applicable 
to  general  elections  for  state  and  county  purposes.'* 

We  feel  that  to  the  above  there  should  be  added  the  name  of 
the  townships  which  are  the  subject  of  the  election.  The  ballot 
would  then  read,  for  example,  as  follows: 
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"Por  enforcing  the  law  restraining  (Insert 
here  the  names  of  the  animals  in  the  peti- 
tion)  from  running  at  large  in  Brown  and 
Blue  townships  In  Dark  County,  Missouri.'1 

The  alternative  line  would  be  in  the  same  form,  of  course, 

to-wit, 

"Against  enforcing  the  law  restraining,  etc." 


Section  270.130  RSMo  191+9,  reads* 

"Whenever  two  or  more  townships  in  one  body  in 
any  county  in  the  state  of  Missouri,  by  peti* 
tion  of  one  hundred  householders,  not  less  than 
ten  of  whom  shall  be  from  any  one  of  said  town- 
ships, petition  the  county  court  for  the  privi- 
lege to  vote  on  the  question  of  restraining 
horses,  mules,  asses,  cattle,  goats,  swine  and 
sheep  from  running  at  large,  the  same  law  govern- 
ing counties  is  hereby  applied  to  said  townships, 
and  said  petitioners  shall  not  be  debarred  the 
right  to  restrain  said  animals  if  a majority  of 
the  qualified  voters  of  said  townships,  voting 
at  any  general  or  special  election,  shall  vote 
in  favor  of  so  restraining  such  animals*  Hoth- 
ing  in  this  section  shall  be  so  construed  as  to 
debar  the  right  of  restraining  any  two  or  more 
species  of  such  animals;  provided,  however,  that 
nothing  in  this  section  or  chapter  shall  be  con- 
strued to  prevent  the  petitioning  for  and  hold- 
ing of  an  election  to  permit  animals  to  run  at 
large  in  any  township  or  townships  that  have  voted 
to  restrain  said  animals  from  running  at  large, 
i notwithstanding  the  county  or  township  has  there- 
tofore voted  to  restrain  animals  from  running  at 
large," 

Prom  the  above  Section  270.130,  supra,  we  see  that  the  form 
of  ballot  set  forth  in  Section  270.100,  supra,  is  one  which  may  be 
followed  by  you,  which  we  believe  fully  answers  your  second  ques- 
tion* 


your  first  question  is  whether  it  will  be  necessary  to 
have  a ballot  for  voting  on  the  proposition  contained  in  the  first 
petition  filed,  and  another  and  separate  ballot  for  voting  on  the 
proposition  contained  in  the  second  petition. 
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The  form  of  ballot  set  forth  In  Section  270.100,  supra, 
clearly  contemplates  that  only  one  proposition  is  to  be  voted  on. 
We  are  unable  to  find  any  authority  for  a consolidation  of  the 
two  propositions  before  you,  and  In  fact  do  not  readily  see  how 
such  a consolidated  ballot  could  be  clearly  stated,  in  view  of 
which  we  believe  that  separate  ballots  should  be  used* 

CONCLUSION 

It  Is  the  opinion  of  this  department  that  in  voting  upon 
two  separate  propositions  regarding  the  restraint  of  animals  over 
two  areas  which  are  not  identical,  separate  ballots  should  be 
used* 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Hugh  P.  Williamson* 


Very  truly  yours, 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


STOCK  LAW:  Proposition  to  invoke  stock  law  by  two  or  more 

ELECTIONS:  townships,  under  Section  270.130  RSMo  1949, 

submitted  at  general  election,  requires  vote  of 
majority  of  voters  in  townships  who  vote  at  such 
general  election  to  effect  adoption.  Mere 
majority  of  voters  voting  on  the  proposition  is 
insufficient. 

November  11,  1954 


Honorable  W#  R.  Hughes 
Prosecuting  Attorney 
Iron  County 
Box  214 

I ronton,  Missouri 
Dear  Mr.  Hughes: 

This  opinion  Is  rendered  in  reply  to  your  request  of 
November  8,  1954,  and  the  question  you  posed  is  briefly  re- 
stated in  the  following  language: 

When  two  or  more  townships  have  petitioned 
the  county  court  for  the  privilege  of  voting 
on  the  question  of  restraining  animals  from 
running  at  large,  under  the  provisions  of 
Section  270.130  RSMo  1949*  a md  such  proposi- 
tion has  been  submitted  to  the  voters  at  the 
time  a general  election  Is  held,  will  a 
majority  of  the  qualified  voters  voting  in 
the  township  on  the  proposition  cause  it  to 
carry,  or  must  the  proposition  be  voted  by 
a majority  of  all  voters  voting  in  the  town- 
ships at  the  general  election? 

Section  270.130  RSMo  1949  provides  as  follows : 

"Whenever  two  or  more  townships  in  one  body 
In  any  county  in  the  state  of  Missouri,  by 
petition  of  one  hundred  householders,  not 
less  than  ten  of  whom  shall  be  f rora  any  one 
of  said  townships,  petition  the  county  court 
for  the  privilege  to  vote  on  the  question  of 
restraining  horses,  mules,  asses,  cattle, 
goats,  swine  and  sheep  from  running  at  large# 
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the  same  law  governing  counties  Is  here- 
by applied  to  said  townships,  and  said 
petitioners  Shall  not  be  debarred  the 
right  to  restrain  said  animals  if  a majority 
of  the  qualified  voters  of  said  townships, 
voting  at  any  general  or  special  election, 
shall  vote  in  favor  of  so  restraining  such 
animal  s,  Nothing  in  this  section  shall  be 
so  construed  as  to  debar  the  right  of  re- 
straining any  two  or  more  species  of  such 
animals;  provided,  however,  that  nothing 
in  this  section  or  chapter  shall  be  con- 
strued to  prevent  the  petitioning  for  and 
holding  of  an  election  to  permit  animals 
to  run  at  large  in  any  township  or  town- 
ships that  have  voted  to  restrain  said 
animals  from  running  at  large,  notwith- 
standing the  county  or  township  has  there- 
tofore voted  to  restrain  animals  from  running 
at  large*” 

In  the  case  of  State  ex  rel*  v.  Wilson,  129  Mo.  App. 
242,  108  S*W.  128,  the  St,  Louis  Court  of  Appeals  was  con- 
struing Section  4788  Rid*  Mo.  1899,  which  contained  the 
following  language  now  found  in  Section  270*130  RSMo  1949* 
supra : 

**#  # a and  said  petitioners  shall  not  be 
debarred  the  right  to  restrain  said  animals 
if  a majority  of  the  qualified  voters  of 
sain  townships,  VoF^m~^^5ay  general  or 
special  election,  shall  vote  in  favor  of 
so  restraining  such  animals.  «• 


The  above  quoted  provision  is  now  found  unchanged  In  Section 

270,130  RSMo  1949,  and  we  consider  the  facts  outlined  in  State 
ex  rel,  v.  Wilson,  supra,  to  be  no  different  from  those  in- 
volved in  the  problem  we  now  consider,  to-wit,  that  the  propo- 
sition was  submitted  at  a general  election.  In  ruling  the 
question,  the  Court  adopted  the  following  language  of  the 
trial  judge  in  State  ex  rel,  v,!  Wilson,  108  S.W,  128,  129 
Mo.  App,  242,  l.c,  246s 
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w * it  it  it  Is  evident  that  the  Legislature 
intended  to  require  more  to  acbpt  the  stock 
law  by  townships  than  by  counties,  that  is, 
it  may  be  adopted  in  a county  by  a majority 
of  the  qualified  voters  who  vote  on  the 
proposition,  but  in  order  to  adopt  it  in 
five  townships,  there  must  be  in  favor  of 
the  proposition  a majority  of  the  voters  voting 
at  the  election*  It  appears  by  the  return  to 
the  writ  of  certiorari  in  this  case  that  the  vote 
On  the  proposition  was  taken  at  the  general  elec- 
tion held  November  8,  1906,  and  that  there  were 
polled  at  such  election  2,030  votes,  of  which 
903  voted  in  favor  of  the  proposition.  This 
not  being  a majority  of  the  voters  voting  at 
such  election,  the  law  was  not  adopted* * 

'!  . CONCLUSION 

It  Is  the  opinion  of  this  office  that  when  a proposi- 
tion to  restrain  animals  from  running  at  large  Is  submitted 
to  the  voters  of  two  or  more  townships , under  the  provisions 
of  Section  270,130  RSMo  1949*  at  a general  election,  the 
proposition  will  not  carry  unless  voted  by  a majority  of  the 
qualified  voters  of  such  townships  who  cast  their  vote  in 
the  general  elect  ion,  as  distinguished  from  a majority  of 
the  qualified  voters  of  such  townships  who  vote  only  on  the 
proposition  submitted  at  such  general  election. 

The  foregoing  opinion,  which  I hereby  approve , was  pre- 
pared by  my  Assistant,  Mr.  Julian  L.  0*Malley, 

Xours  very  truly, 


JOHN  M.  DALTON 
Attorney  General 


JL0  *M:  vlw 


FEDERAL  OLD 
SOLDIERS1  HOME:: 


Board  of  Trustees  of  Federal  Old  Soldiers1  Home  at 
St.  Janies,  Missouri,  is  not  authorized  under  Section 
212.130,  RSMo.  1949>  to  require  a pensioned  resident- 
member  of  the  Home  to  pay  out  his  or  her  pension  into 
the  Federal  Soldiers1  Home  during  the  time cf  their 
membership  in  the  Home. 


January  14-,  1954- 


Mr , W.  W#  Jackson 
President,  Board  of  Trustees 
Federal  Soldiers  * Horae 
St*  James,  Missouri 

Dear  Sirs 

This  office  is  in  receipt  of  a request  from  your  department 
for  an  official  opinion  which  re ads 1 

"I  am  writing  to  you  as  the  president  of 
the  Board  of  Trustees  of  the  Federal  Soldiers 
Home  of  Missouri,  here  at  St.  James, 

"The  Board  of  Trustees  are  preparing  to 
revise  their  By-Laws , Rules  and  Regulations 
for  the  government  of  the  Federal  Soldiers 
Home,  We  prepare  these  rules,  regulations 
and  by-laws  as  provided  for  in  See,  212.130 
Missouri  Revised  Statutes  cdf  194-9* 

"There  is  a question  that  has  been  bothering 
the  Board  of  Trustees  for  some  time  and  now 
that  we  are  preparing  a revision  of  the  by- 
laws, rules,  and  regulations,  it  seems  that 
we  should  have  your  opinion  on  this  point. 

"Does  the  Board  of  Trustees  have  the  authority 
or  power  to  require  a pensioner  to  pay  a 
portion  or  all  of  their  pension  to  the  Soldiers 
Home  during  the  time  they  live  at  the  Home  as 
a member  of  it? 

"I  have  learned  that  the  Federal  Government  in 
their  laws  permit  it  and  says  that  it  is  up  to 
the  State  to  make  its  own  requirements.  Also 
I find  that  at  least  the  States  of  Iowa  and 
Indiana  do  charge  their  members  of  the  State 
Soldiers  Homes  a portion  of  their  pensions# 


Mr,  W,  W,  Jackson 

”The  reason  we  are  thinking  of  providing 
for  a charge  to  the  members  who  are  Federal 
Pensioners  is  that  we  find  a pensioner  may 
be  indigent  from  the  standpoint  that  he  Is  not 
able  to  care  for  himself  on  his  pension,  but 
if  we  admit  him  or  her  as  a member  of  the 
Home  and  care  for  them,  he  or  she  does  not  need 
all  of  the  pension  the  Federal  Government  is 
paying  them  and  we  think  it  right  and  proper 
that  the  Home  charge  at  least  a portion  of  the 
pension  to  help  pay  for  his  care  and  keep, 

MSo  I am  asking  as  president  of  the  Board  of 
Trustees  whether  we  may  make  the  charge  as  a 

?art  of  our  Regulations  or  is  that  a matter  for 
he  Legislature  to  decide?” 

In  order  to  determine  the  power  and  authority  of  the  Board  of 
Trustees  to  require  a pensioner  to  pay  a portion  or  all  of  a pension 
to  the  Soldiers*  Home,  we  must  first  look  back  to  the  original  law 
for  the  Federal  Soldiers’  Home  at  St,  James,  whioh  is  contained  in 
Laws  1897#  page  28,  et  seq.  Section  1 thereof  provided  as  follows! 

“Section  1,  That  the  governor  of  the  state 
of  Missouri  be  and  he  is  hereby  authorized 
and  empowered  to  appoint,  by  and  with  the 
advice  and  consent  of  the  senate,  a board 
of  trustees  to  be  composed  of  nine  members 
of  whom  six  shall  have  served  as  soldiers 
or  sailors  in  the  volunteer  array  or  navy 
of  the  United  States,  and  three  of  the 
others  may  be  members  of  the  woman* s relief 
corps  of  the  state  of  Missouri,  and  who  shall 
be  citizens  of  the  state  of  Missouri,  and 
whose  duty  it  shall  be  to  establish  and  main- 
tain a home  in  the  state  of  Missouri  for 
disabled  and  Indigent  soldiers  and  sailors 
and  army  nurses  who  enlisted,  served  and 
participated  in  the  Mexican  war  and  the  war 
of  the  rebellion  for  the  preservation  of  the 
union  of  the  United  States;  and  also  for  the 
aged  wives  of  such  soldiers  and  sailors,” 

Section  2,  whioh  provided  for  the  organization  of  a Board  and 
meeting  place,  the  terms  of,  their  appointment,  is  omitted  here  for 
purposes  of  brevity. 

Section  3,  on  page  30,  Laws  1897*  is  as  follows! 
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’’The  said  board  of  trustees  Is  hereby 
authorized  and  empowered  to  receive  for 
a nominal  consideration  from  the  corporation 
known  as  the  'Women's  relief  corps  soldiers' 
home ' a good  and  sufficient  conveyance  of  the 
property,  comprising  fifty-nine  acres,  more 
or  less,  in  or  near  St,  James,  in  the  county 
of  Phelps,  known  as  the  soldiers'  home  of  said 
place,  vesting  the  title  to  said  property  in 
the  state  of  Missouri,” 

Omitting  Section  ij.  it  was  provided  in  Section  5,  as  follows: 

’’That  the  soldiers  and  sailors  who  shall  be 
entitled  to  admission  into  said  home  shall  be 
citizens  of  the  State  of  Missouri,  who  were 
honorably  discharged  from  the  service  of  the 
United  States,  and  who  are  in  indigent  circum- 
stances and  from  any  disability  (not  received 
in  any  Illegal  act)  are  unable  to  support 
themselves  by  manual  labor,  and  that  the  aged 
wife  of  such  soldier  or  sailor,  and  army 
nurses  who  served  with  the  armies  of  the 
United  States,  shall  also  be  entitled  to 
admission  in  said  home,  provided  they  be  in 
indigent  circumstances  and  unable  to  support 
themselves  by  manual  labor,” 

The  context  of  Laws  of  1897,  page  28,  above,  shows  that  the 
members  of  the  Home  were  required  by  the  Legislature  as  a condition 
for  their  admission  to  be  Indigent  and  since  old  soldiers  under 
almost  Identical  circumstances  as  provided  In  Section  f>,  supra,  for 
admission  to  the  Home  were  then  entitled  to  federal  pensions,  it 
should  be  assumed  that  the  Legislature  had  knowledge  of  the  law  at 
the  time  they  originally  provided  for  admission  to  the  Home, 

In  the  Matter  of  Hale  v,  Stimson,  198  Mo.  13if»  in  1906,  Judge 
Henry  Lamm  said  in  that  opinion  as  follows:  (l,c,  153,  154*) 

”The  General  Assembly  enacting  that  amendment 
passed  two  other  aots  (Laws  1897,  pp.26  et  seq. ) 

—one  of  them  pertaining  to  the  Confederate 
Home  at  Higgins vllle,  the  other  to  the  Federal 
Soldiers’  Borne  at  St,  James,  They  are  twin 
enactments  containing  the  same  provisions, 
mutatis.  mutandis . having  the  same  motif— 
the  one,  taking  unto  the  State  the  ownership 
and  management  of  an  existing  Confederate 
Home  at  Higginsville,  the  other,  an  existing 
Federal  Soldiers'  Home  at  St,  James.  At  one 
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home,  the  infirm  and  indigent  ex-confederate 
soldiers  and  sailors,  their  wives,  widows 
and  orphans  had  been  maintained  by  private 
benefioence  and  were  to  be  thereafter  maintained 
by  the  State,  At  the  other,  there  had  been 
maintained  by  private  means  the  disabled  and 
indigent  soldiers  engaged  in  the  civil  war 
for  the  preservation  of  the  union  of  the  United 
States,  and  their  aged  wives,  and  thereafter 
these  were  to  be  maintained,  as  well  as  those 
who  served  and  participated  in  the  Mexican  war, 
by  the  State,  By  the  one,  It  was  contracted  that 
the,  Confederate  Home  should  be  maintained  for  a 
term  of  twenty  years,  or  so  long  as  shall  be  needed 
for  the  purposes  of  the  act,  and  the  consideration 
was  the  absolute  transfer  to  the  State  of  362,86  acres 
of  land  near  Higglnsville  in  Lafayette  county, 
less  a cemetery  lot.  The  other  aot  was  also  contrac- 
tual in  character  and  based  on  the  consideration  of 
the  transfer  by  the  Roman’s  Relief  Corps  Soldiers* 
Home*  of  a good  and  sufficient  conveyance  of  59 
acres,  more  or  less,  in  or  near  St.  James  in  the 
county  of  Phelps,  By  the  one,  there  seems  to  have 
been  no  limitation  on  the  discretion  of  the  board 
of  managers  to  admit  oocupants  to  the  Confederate 
Home,  except,  generally,  that  such  occupants  should 
be  infirm  and  indigent  ex- confederate  soldiers 
and  sailors,  their  wives,  widows  and  orphans.  By 
the  other,  there  was  a restriction,  to-wit,  the 
soldiers  and  sailors  were  required  to  be  citizens 
of  the  State  of  Misaotiri  who  were  honorably  dis- 
charged from  the  service  of  the  United  States 
and  who  are  in  indigent  circumstances  and,  from 
any  disability  (not  received  in  any  illegal  act), 
are  unable  to  support  themselves  by  manual  labor, 
providing  further  that  the  aged  wives  of  such 
soldiers  or  sailors  and  army  nurses  who  served 
with  the  armies  of  the  United  States,  if  indigent 
and  unable  to  support  themselves  by  manual  labor, 
shall  also  be  entitled  to  admission.  By  both 
acts,  county  courts  or  the  friends  of  the 
applicants  were  required  to  pay  the  expenses 
of  sending  them  to  said  homes^y 


The  words  of  the  learned  Judge  which  summarized  the  above  quoted 
Laws  of  1897,  are  now  to  be  found  almost  verbatim  In  Section  212,1)4.0, 
RSMo,  19)4-9. 


In  the  Hale  v,  Stimson  case,  supra,  it  was  contended  that  the 
members  of  the  Home  were  not  entitled  to  vote  under  the  prohibition 
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that  no  person  kept  at  any  poorhouse  or  asylum  at  public  expense 
shall  be  entitled  to  vote  at  any  election  under  the  lax^s  of  this 
state*  It  was  assumed  and  admitted  by  Judge  Lamm  in  that  opinion 
that  on  account  of  the  oontraot  which  the  State  consummated  by  the 
law  of  1897#  that  the  members  of  the  Federal  Soldiers  * Home  be 
kept  without  charge* 

At  this  late  date  after  sixty-six  years  of  interpretation  by 
the  officers  of  this  state  and  others,  not  only  can  it  be  said 
that  from  an  interpretation  of  the  actual  words  of  the  statute  and 
its  clear  context  but  the  history  of  construction  as  reported  in 
Hale  v,  Stimson,  supra,  the  only  conclusion  is  that  it  was  never 
intended  that  the  members  of  the  Federal  Soldiers*  Horae  be  charged 
for  their  keep* 

In  State  v,  Thompson,  85  S.W,(2d)  59^#  at  l.c*  600,  our  Supreme 
Court  quoted  from  State  ex  rel.  White  vs.  Femdorff,  317  Mo,  579* 
586,  296  S.W,  787*  789,  this  doctrine  is  approvingly  quoted  from 
Cyo.  pages  llfyO,  III4.X  s 

#«The  construction  placed  upon  a statute  by 
the  officers  whose  duty  it  is  to  execute  it  is 
entitled  to  great  consideration,  especially  If 
such  construction  has  been  made  by  the  highest 
officers  in  the  executive'  department'  of  the 

fove'rnment,  or  Ws  been  observed  and  acted  upon 
or  many  years,  and  such  construction  should  not 
be  disregarded  or  overturned  unless  It  is 
clearly  erroneous,*  (Italics  ours,)rt 

CONCLUSION 


Therefore,  it  is  the  conclusion  of  this  office  that  the  Board 
of  Trustees  of  the  Federal  Soldiers*  Home  at  St.  James,  Missouri 
is  not  authorized  under  Section  212*130,  RSMo  191+9*  to  require  a 
pensioned  resident-member  of  th©  Home  to  pay  out  his  or  her  pension 
into  the  Federal  Soldiers*  Home  during  the  time  of  membership  in 
th©  Home, 

This  opinion  which  I hereby  approve,  was  written  by  my  assistant, 
Mr.  James  W.  Far is. 


Yours  very  truly, 

JOHN  M,  DALTON 
Attorney  General 
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When  a writ  of  certiorari  is  issued 
against  a county  board  of  equalization, 
it  is  part  of  the  official  duty  of  the 
prosecuting  attorney  of  the  county  to 
represent  the  board  in  all  subsequent 
legal  proceedings  relative  to  the  is- 
suance of  the  writ. 


eptember  14,  1954 


Honorable  Duncan  R.  Jennings 
Prosecuting  Attorney 
Montgomery  County 
Montgomery  City*  Missouri 

Dear  Sir* 

ICour  recent  request  for  an  official  opinion  reads  as  follows: 

"A  Writ  of  Certiorari  has  been  directed  against 
Arthur  Seiler*  Otis  Leemaster#  Oscar  Lichte * 

Walter  Baher  and  William  Palmer#  as  members  of 
the  Montgomery  County  Board  of  Equalization, 

" Request  an  opinion  as  to  whether  or  not  the 
Prosecuting  Attorney  Is  required#  in  his  of- 
ficial capacity#  to  represent  said  parties# 
or  if  not#  can  he  be  retained  in  hie  civil 
capacity  to  r ©present  said  parties  and  be 
paid  a fee  by  the  County  of  Montgomery 

The  duties  of  prosecuting  attorneys  are  set  forth  in  Section 
56.060,  RSMo  19^9#  which  reads  in  part# 

"The  prosecuting  attorneys  shall  commence 
and  prosecute  all  civil  and  criminal  ac- 
tions in  their  respective  counties  in  which 
the  county  or  state  may  be  concerned#  de- 
fend all  suits  against  the  state  or  county, 
and  prosecute  forfeited  recognizances  and 
actions  for  the  recovery  of  debts  * fines, 
penalties  and  forfeitures  accruing  to  the 
state  or  county*  and  in  all  cases#  civil 
and  criminal#  in  which  changes  of  venue  may 
be  granted#  it  shall  be  his  duty  to  follow 
and  prosecute  or  defend#  as  the  case  may  be# 
all  said  causes # for  which,  in  addition  to 
the  fees  now  allowed  by  law#  he  shall  re- 
ceive his  actual  expenses.  -*  -* 


COUNTY  BOARD  OF  EQUALIZATION: 
PROSECUTING  ATTORNEY:/ 


Also,  in  Section  56.0?0,  RSMo  1949#  which  reads: 
nHe  shall  prosecute  or  defend#  as  the  case 
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may  require*  all  civil  suits  in  which  the 
county  is  interested*  represent  generally 
the  county  in  all  matters  of  law,  investi- 
gate all  claims  against  the  county,  draw 
all  contracts  relating  to  the  business  of 
the  county,  and  shall  give  his  opinion, 
without  fee,  in  matters  of  law  in  which  the 
county  is  Interested,  and  in  writing  when 
demanded,  to  the  county  court,  or  any  judge 
thereof,  except  in  counties  in  which  there 
may  he  a county  counselor.  He  shall  also 
attend  and  prosecute,  on  behalf  of  the  state, 
all  cases  before  the  magistrate  courts,  when 
the  state  is  made  a party  thereto;  provided, 
county  courts  of  any  county  in  this  state 
owning  swamp  or  overflowed  lands  may  employ 
special  counsel  or  attorneys  to  r ©present 
said  county  or  counties  la  prosecuting  or 
defending  any  suit  or  suits  by  or  against 
said  county  or  comities  for  the  recovery 
or  preservation  of  any  or  all  of  said  swamp 
or  overflowed  lands,  and  quieting  the  title 
of  the  said  county  or  counties  thereto,  and 
to  pay  such  special  counsel  or  attorneys 
reasonable  compensation  for  their  services, 
to  be  paid  out  of  any  funds  arising  from  the 
sale  of  said  swamp  or  overflowed  lands,  or 
out  of  the  general  revenue  fund  of  said 
county  or  counties.” 

For  our  purpose  here  the  pertinent  parts  of  the  above  sections 
are  those  which  impose  upon  the  prosecuting  attorney  the  duty  to  "de 
fend  all  civil  suits  against  the  state  or  county;”  "defend  all  civil 
suits  in  which  the  county  is  interested;”  Represent  the  county  gen- 
erally in  all  matters  of  law#” 

The  question  which  we  have  to  answer  Is  whether  a writ  of  cer- 
tiorari directed  ag&inst  a county  board  of  equalization  constitutes 
a ait  against  the  state  or  county;  whether  it  is  a suit  in  vixbh  the 
county  is  interested;  whether  it  Is  a "matter  of  law"  in  which  the 
county  needs  and  is  entitled  to  legal  advice  and  representation. 

We  believe  it  to  be  all  of  these  things.  The  county  board  of 
equalization  is  provided  for  by  paragraph  1#  of  Section  138*010, 

RSMo  1949,  which  reads: 

"Membership  of  county  board  of  equalization  — 

1.  In  every  county  in  this  state, except  as 
otherwise  provided  by  law,  there  shall  be  a 
county  board  of  equalization  consisting  of 
the  judges  of  the  county  court,  the  county 
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assessor#  the  county  surveyor#  and  the  county 
cleric  who  shall  b©  secretary  of  the  board 
without  vote*” 

The  duties  are  set  forth  by  Section  138*030,  RSMo  1949#  which 
reads 1 

"Oath  of.  members.; ^-  powers  and  duties,  ~- 
1.' "The"  members  of  the  count^Wardof  equali- 

zation shall  each  take  an  oath#  to  be  adminis- 
tered by  the  clerk,  to  fairly  and  impartially 
equalise  the  valuation  of  all  taxable  real  es- 
tate and  tangible  personal  property  In  the 
county* 

"2,  Said  board  shall  have  the  power  and  the 
duty  to  hear  complaints  and  to  equalize  the 
valuation  and  assessments  upon  all  taxable 
real  and  tangible  personal  property  within 
the  county  so  that  all  such  property  shall  be 
entered  on  the  tax  book  at  its  true  value? 
provided#  that  said  board  shall  not  reduce 
the  valuation  of  the  real  or  tangible  personal 
property  of  the  county  below  the  value  thereof 
as  fixed  by  the  state  tax  commission." 

It  will  be  noted  that  the  duties  of  the  board  pertain  to  tax- 
ation, which  is  a matter  in  which  the  county  and  the  state  are  cer- 
tainly vitally  interested  and  concerned* 

A writ  of  certiorari  issued  against  a county  board  of  equali- 
zation would  have  the  effect  of  removing  from  the  jurisdiction  of 
the  board  a matter  pertaining  to  taxation  and  placing  the  matter  in 
the  hands  of  a court  for  decision.  This  obviously  could  very  sub- 
stantially affect  the  revenue  which  would  be  obtained  by  a county* 
We  believe  that  an  action  such  as  this  of  certiorari  against  a 
county  board  of  equalization  is  an  action  against  the  county  and/ or 
state?  and  that  it  is  a matter  in  which  the  county  is  interested. 
Certainly,  it  Is  a "matter  of  law"  in  which  the  county  is  entitled 
to  legal  representation.  We  believe#  too,  that  the  members  of  a 
county  board  of  equalization  are  county  officers  discharging  county 
duties  which  would  entitle  them  to  the  advice  and  assistance  of  the 
prosecuting  attorney* 

CONCLUSION 

It  is  the  opinion  of  this  department  that  when  a writ  of  cer- 
tiorari is  issued  against  a county  board  of  equalization  it  is  part 
of  the  official  duty  of  the  prosecuting  attorney  of  the  county  to 
represent  the  board  in  all  subsequent  legal  proceedings  rel&lve  to 
the  Issuance  of  the  writ. 
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The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Hugh  P.  Williamson* 

Very  truly  yours. 


JOHN  M,  DALToN 
Attorney  General 
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, SCHOOLS:  j'fhe  school  board  of  a school  district  has 

:no  authority  to  call  a special  election  to 
Levy  of  tax  rate:  svote  on  fixing  a rate  of  taxation  in  said 

: district  which  is  not  provided  for  by 


prosecuting  attorney 
Montgomery  County 
Montgomery  City,  Missouri 

Lear  Mr.  Jennings: 

this  will  be  the  opinion  you  requested  from  this 
office  on  the  subject  of  whether  or  not  a school  board 
is  required  to  call  a special  elect ion  for  the  purpose 
of  voting  a levy  when  the  amount  of  said  levy  is  fixed 
in  a petition  requesting  that  such  special  election  be 
called.  Tour  letter  requesting  the  opinion  reads  as 
follows  I 

"Bequest  an  opinion  as  to  whether  or  not 
a school  board  is  required  to  call  a special 
election  for  the  purpose  of  voting  a levy 
when  the  amount  of  said  levy  is  fixed  in 
said  petition, 

"School  District  No *16  of  the  County  of 
Montgomery  has  held  from  two  to  three  elec- 
tions and  failed  to  vote  the  levy  as  sub- 
mitted by  the  board.  Since  then  the  board 
has  refused  to  call  another  election  for 
the  submission  of  a levy  and  a petition 
carrying  the  required  number  of  signatures 
has  been  submitted  to  s aid  board,  which  peti- 
tion reads  as  follows  t 

"We,  the  undersigned  qualified  voters, 
equal  to  ten  per  cent  or  more  of  the 
nimber  casting  their  votes  for  the 
directors  of  the  school  board  at  the 
last  regular  school  election  held  in 
School  District  No,  16,  County  of 
Montgomery,  State  of  Missouri,  desire 
ithat  a special  meeting  of  the  qualified 
voters  of  said  district  be  called  for  the 
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purpose  of  voting  a levy  of  one  dollar 
and  ninety-five  cents  (#1.95)  on  eaoh 
one  hundred  dollars  ($100,00)  assessed 
valuation  of  said  district, 

“Therefore*  I would  appreciate  your  advising 
as  to  whether  or  not  the  board  should  call  a 
special  election  under  Said  petition  and  since 
the  time  for  closing  the  books  Is  growing  very 
short,  will  you  please  rush  said  opinion  as 
fast  as  possible,” 

Section  165*077/  A. H,S.  1949*  providing  for  the 
annual  estimate  of  needs  of  a school  district  and  the  tax 
rate  to  be  levied  by  taxation  to  raise  sufficient  funds  to 
maintain  the  district  school  for  the  ensuing  year  reads  ae 
follows  t 

“The  board  of  directors  of  each  school  district 
shall,  on  or  before  the  fifteenth  day  of  Hay 
of  each  year,  forward  to  the  county  superintendent 
of  schools  an  estimate  of  the  amount  of  money  to 
be  raised  by  taxation  for  the  ensuing  school  year, 
and  the  rate  required  to  produce  said  amount, 
specifying  by  funds  the  amount  and  rate  neces- 
sary to  sustain  the  school  or  schools  of  the 
district  for  the  time  required  by  law  or  auth- 
orised by  the  qualified  voters  of  the  district, 
to  meet  principal  and  interest  payments  on  the 
bonded  debt  of  the  district!  and  to  provide 
such  funds  as  may  have  been  ordered  by  the 
qualified  voters  of  the  district  for  other 
legitimate  district  purposes.  Including  the 
purchase  of  school  building  sites,  buying  or 
erecting  school  buildings,  repairing  and  fur- 
nishing such  buildings,  and  providing  foot 
bridges  aoroaa  running  streams,” 

This  is  the  only  section  in  our  school  code  providing 
for  fixing  the  amount  of  the  annual  rate  of  taxation  for 
school  purposes. 

The  next  numbered  section  165*080,  V.A.M.S.  1949, 

Cum,  Supp,  1953*  page  263,  provides  in  detail  the  procedure 
to  be  followed  by  school  districts,  boards  of  education,  and 
others  required  to  act  in  such  matters,  when  it  becomes 
necessary  to  increase  the  annual  rate  of  taxation.  That 
section  reads  as  follows? 
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"Whenever  it  shall  become  necessary*  in  the 
judgment  of  the  board  of  directors  or  board 
of  education  of  any  school  district  in  this 
state*  to  increase  the  annual  rate  of  taxation, 
authorized  by  the  constitution  for  district 
purposes  without  voter  approval , or  when  a 
number  of  the  qualified  voters  of  the  district 
equal  to  ten  per  cent  or  more  of  the  number 
casting  their  votes  for  the  directors  of  the 
school  board  at  the  last  school  election  in 
said  district  shall  petition  the  board,  in 
writing,  for  an  increase  of  said  rate,  such 
beard  shall  determine  the  rate  of  taxation 
necessary  to  be  levied  in  excess  of  said 
authorized  rate,  and  the  purpose  or  purposes 
for  which  such  increase  is  required,  specify- 
ing separately  the  rate  of  Increase  required 
for  each  purpose,  and  the  number  of  years, 
not  in  excess  of  four,  for  which  each  proposed 
excess  rate  is  to  be  effective,  and  shall 
submit  to  the  qualified  voters  of  the  district, 
at  the  annual  school  meeting  or  election,  or 
at  a special  meeting  or  election  called  and 
held  for  that  purpose,  at  the  usual  place  or 
places  of  holding  elections  for  members  of 
such  board,  whether  the  rate  of  taxation 
shall  be  increased  as  proposed  by  said  board, 
due  notice  having  been  given  as  required  by 
section  165 *200 | and  if  the  necessary  majority 
of  the  qualified  voters  voting  thereon,  as  re- 
quired by  article  X,  section  11  of  the  consti- 
tution, shall  favor  the  proposed  increase  for 
any  purpose,  the  result  of  such  vote,  includ- 
ing the  rate  of  taxation  so  voted  in  such  dis- 
trict for  each  purpose,  and  the  number  of  years 
said  rate  is  to  be  effective,  shall  be  certified 
by  the  clerk  or  secretary  of  such  board  or  dis- 
trict to  the  clerk  of  the  county  court  of  the 
proper  county,  who  shall,  on  receipt  thereof, 
proceed  to  assess  and  carry  out  the  amount  so 
returned  on  the  tax  books  on  all  taxable  property, 
real  and  personal,  of  such  school  district,  as 
shown  by  the  last  annual  assessment  for  state 
and  county  purposes,  including  all  statements 
of  merchants  as  provided  by  law*" 
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The  subject  of  the  request  for  the  opinion  is  not 
one  of  proceedings  to  Increase  the  annual  rate  of  taxation 
by  a school  district  but  is  upon  the  question  whether  a 
school  board  is  required  to  call  a special  election  for 
the  purpose  of  voting  upon  a levy  independently  specified 
in  a petition,  and  not  in  conformity  with  the  terms  of 
Section  165,077*  supra,  when  the  amount  of  said  levy  is 
so  fixed  in  said  petition,  . .-y| 

The  question  submitted  is,  therefore,  whether  a tax 
rate  devised  by  individuals,  and  desired  by  them  to  be  ■ 
levied  for  school  purposes,  and  sought  to  be  submitted  to 
a vote  of  the  qualified  voters  of  a school  district  in  a 
special  election, may  be  so  fixed  by  a petition  requesting 
that  the  matter  be  so  submitted  for  a vote,  and  if  a school 
district  board  is  required  to  call  such  special  election 
for  voting  on  the  question. 

It  appears  that  the  petition  noted  and  incorporated 
in  your  request  was  drawn  with  the  purpose  and  idea  in  the 
minds  of  the  petitioners  that  the  petition  was  permissible 
under,  and  complied  with,  the  terms  of  said  Section  165»080, 
supra,  with  respect  to  the  number  of  voters  who  submit  the 
same  and  the  calling  of  a special  election  to  vote  on  whether 
the  annual  rate  of  taxation  for  school  purposes  might  be 
increased.  But  the  petition  here  being  considered  is  hot 
in  response  to  any  of  the  other  terns  or  provisions  of  said 
Section  165.080,  supra.  That  section  relates  solely. to  in* 
creasing  the  annual  school  rate  of  taxation.  The  petition 
submitted  here  is  based  upon  the  theory  and  purpose  of  the 
submission,  at  a special  election  called  by  the  district 
board,  of  the  proposition  of  voting  on  the  adoption  of  a 
specific  rate  of  taxation  in  the  district,  a sum  calculated 
in  terms  of  dollars  and  cents  by  petitioners,  a plan 
sponsored,  no  doubt,  by  persons  of  well-meaning  intentions, 
hut  not  authorized  by  law.  The  petition,  a copy  of  which 
is  contained  in  your  request,  reveals  the  fact  that  the 
petitioners  intended  to,  and  did,  request  that  a special 
election  be  called  by  the  district  school  board  and  that 
at  such  special  election  there  be  submitted  the  question 
to  the  qualified  voters  of  the  district  of  approving  or 
disapproving  the  rate  of  taxation  specified  in  the  petition, 
Independent  of  said  Sections  165.077  and  165. 080,  supra, 
for  raising  money  by  taxation  with  which  to  maintain  the 
school  in  said  district  for  the  ensuing  school  year. 
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There  is  no  statute  in  this  State  authorizing  the 
fixing  of  a rate  of  taxation  for  raising  money  in  that 
manner  with  which  to  maintain  a school  • 

The  decisions  of  the  Appellate  Courts  of  Missouri 
are  numerous  in  which  it  Is  held  that  mandamus  is  a proper 
remedy  to  compel  administrative  or  ministerial  officers:, 
such  as  boards  of  education,  to  perform  duties  imposed 
upon  them  by  law  when  such  officers  refuse  to  act.  But 
this  is  not  that  kind  of  situation.  The  statutes  of  this 
State  make  no  provision  for  the  submission  by  a school 
board  or  boafrd  of  education  to  qualified  voters  of  a school 
district,  a question  for  the  adoption  or  rejection  of  a 
levy  of  a rate  of  taxation  not  provided  for  by  the  statutes. 

The  petition  in  this  case  could  not  lawfully  create 
or  fix  such  a tax  rate  as  is  therein  described.  Under  this 
petition  the  school  board  of  District  No.  16  in  Montgomery 
County,  Missouri,  has  no  duty  to  perform  therein  and  has 
no  power  to  call  a special  election  for  the  submission  to 
the  qualified  voters  of  such  district  the  question  of  the 
adoption  or  rejection  of  the  rate  of  taxation  mentioned 
in  said  petition  for  the  maintenance  of  the  public  school 
in  said  district. 

It  seems  plain  that  the  school  board  of  School  District 
No.  16  in  Montgomery  County,  Missouri,  has  no  authority  by 
law  to  do  so  and  such  board  cannot  be  compelled  to  call  a 
special  election  for  the  purpose  of  voting  on  a levy  of  a 
rate  of  taxation  in  such  district  named  in  the  petition  and 
as  mentioned  in  your  request. 

CONCLUSION 

Considering  the  premises,  it  is,  therefore,  the  opinion 
of  this  office  that  the  school  board  of  District  No,  16  in 
Montgomery  County,  Missouri,  is  not  required  to  call  a special 
election  for  the  purpose  of  voting  a levy  of  a rate  of  taxation 
for  school  purposes,  where  the  amount  of  said  levy  is  fixed 
in  a petition  to  such  school  board  requesting  that  a special 
election  be  called. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  George  W.  Crowley. 

Very  truly  yours. 


GWC : irk 


JOHN  M.  DALTON 
Attorney  General 
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ELECTIONS:  Coleman  R.  Smith  not  a qualified  voter  of  State  of 
Missouri  for  two  years  prior  to  February  16,  1954, 
due  to  previous  conviction  of  a felony  and  without  having  sub- 
sequently obtained  ’’full  pardon’’  as  such  term  is  used  in  Section 
111.060,  RSMo  1949. - 


Honorable  Clifford  Jones 
Chairman,  House  Committee  on  Elections 
Missouri  House  of  Representatives 
State  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr*  Jones! 

The  following  opinion  is  rendered  in  reply  to  your  letter 
of  March  23,  1954,  which  was  also  signed  by  Honorable  Richard 
H.  Ichord  and  Honorable  Robert  ¥.  Copeland,  members  of  the  sub** 
committee  appointed  by  the  House  Committee  on  Elections,  no- 
tice is  taken  of  the  urgency  of  your  request  in  view  of  the 
fact  that  the  same  was  authorized  by  resolution  adopted  by  the 
House  Committee  on  Elections  on  March  16,  1954. 

This  task  becomes  less  burdensome  due  to  the  effort  of 
your  Committee  in  making  available  to  this  office  numerous 
documents  and  data  to  support  the  agreed  question,  and  facts, 
quoted  from  your  letter  as  follows: 

”The  question:  Was  Coleman  R.  Smith  a 
qualified  voter  of  the  State  of  Missouri 
for  two  years  preceding  February  16,  1954, 
the  date  of  a special  election  to  fill  a 
legislative  vacancy  in  Sullivan  County? 

(Art.  Ill,  Sec.  4,  Mo.  Const.  1945) 

’’Agreed  Facts:  On  October  24,  1939,  Cole- 
man Rv  Smith  was  sentenced  to  the  Algoa 
Farms  for  a period  of  two  years  for  steal- 
ing timber  in  Taney  County,  His  date  of 
birth  was  November  10,  1916}  therefore  he 
was  22  years,  11  months  old  on  date  of 
conviction.  He  was  released  from  the 
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Intermediate  Reformatory  under  Conditional 
Commutation  of  Sentence  on  April  25,  1940, 
and  received  a notification  of  discharge 
from  the  Board  of  Probation  and  Parole, 

Jefferson  City,  Missouri  on  October  24, 

1941. 

"The  records  in  the  Board  of  Probation  and 
Parole  office  in  the  Secretary  of  Statens 
office,  show  that  no  restoration  of  citi- 
zenship or  pardon  has  been  granted  Coleman 
R.  Smith. 

"Both  parties  to  the  contest  agree  that  Sec. 

549,170  and  Sec,  217.370  do  not  apply.  Mr. 

Smith  did  not  receive  a Judicial  Parole  or 
Bench  Parole  (549.170)  nor  did  he  qualify 
under  the  3/4th  Statute  (217. 370).” 

Article  III,  Section  4,  Missouri’s  Constitution  of  1945  provides: 

'’Each  representative  shall  be  twenty-four 
years  of  age,  and  next  before  the  day  of 
his  election  shall  have  been  a qualified 
voter  for  two  years  and  a resident  of  the 
county  or  district  which  he  is  chosen  to 
represent  for  one  year,  if  such  county  or 
district  shall  have  been  so  long  estab- 
lished, and  if  not,  then  of  the  county  or 
district  from  which  the  same  shall  have 
been  taken.” 

Article  VIII,  Section  2,  Missouri’s  Constitution  of  1945 
touches  upon  the  qualifications  of  voters  and  has  sufficient 
bearing  on  this  problem  to  necessitate  its  quotation,  as  follows: 

"All  citizens  of  the  United  States,  includ- 
ing occupants  of  soldiers’  and  sailors' 
homes,  over  the  age  of  twenty-one  who  have 
resided  in  this  state  one  year,  and  in  the 
county,  city  or  town  sixty  days  next  preced- 
ing the  election  at  which  they  offer  to  vote, 
and  no  other  person,  shall  be  entitled  to 
vote  at  all  elections  by  the  people;  pro- 
vided, no  idiot,  no  insane  person  and  no 
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person  while  kept  in  any  poor  house  at  pub- 
lic expense  or  while  confined  in  any  public 
prison  shall  be  entitled  to  vote,  and  per- 
sona convicted  of  felony,  or  crime  connected 
with  the  exercise  of  the  right  ot  suffrage 
may  be  excluded  bv  law  from  voting . ” ( Under- 

scoring supplied.) 

The  underscored  portion  of  Article  VIII,  Section  2,  Missouri’s 
Constitution  of  1945 » quoted  above,  stands  as  the  Constitutional 
authorization  for  the  numerous  statutes  we  find  in  Missouri's 
^aws  which  make  persons  convicted  of  certain  felonies,  or  of 
crimes  connected  with  the  exercise  of  the  right  of  suffrage , 
ineligible  to  vote  or  enjoy  other  designated  civil  or  political 
rights,  more  commonly  referred  to  as  rights  of  citizenship. 

At  this  point  we  turn  to  the  specific  statute  under  which 
Coleman  R.  Smith  was  convicted  and  sentenced  in  1939*  Section 
560*4&5  RSMo  1949  (Sec.  4542  R.  S.  Mo.  1939)  remains  unchanged 
since  Coleman  R.  Smith  was  charged  and  convicted  thereunder,  and 
reads  as  follows: 

"Any  person  who  shall  take  and  carry  away 
any  trees,  or  parts  thereof  suitable  for 
manufacture  into  the  timber  products  herein 
named,  or  any  logs,  timber,  lumber,  staves, 
stavebolts,  ties,  piling,  heading  or  shingles 
cut  from  such  lands,  with  intent  to  convert 
the  same  to  his  own  use  or  the  use  of  his 
employer  or  principal,  shall  be  deemed  guilty 
of  a felony,  and  upon  conviction,  shall  be 
punished  by  imprisonment  in  the  state  peni- 
tentiary for  a period  of  not  more  than  five 
years,  or  by  imprisonment  in  the  county  jail 
for  a period  of  not  less  than  three  months, 
or  by  fine  not  less  than  three  hundred  dol- 
lars . " 

Section  560.4^5  RSMo  1949,  quoted  above,  clearly  discloses  that 
the  person  convicted  thereunder  is  to  be  deemed  guilty  of  a 
"felony,”  Article  III,  Section  4,  Missouri’s  Constitution  of 
1945,  quoted  supra,  outlines  the  qualifications  of  a member  of 
the  Missouri  House  of  Representatives.  Although  such  constitu- 
tional provision  does  not  specifically  disqualify  one  who  has 
been  convicted  of  a felony,  it  does  require  that  the  person  seek' 
ing  to  qualify  as  a member  of  the  House  of  Representatives  be  a 
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"qualified,  voter."  This  requirement  makes  it  necessary  to  turn 
to  Article  VIII.  Section  2,  Missouri’s  Constitution  of  1945, 
quoted  supra,  Missouri’s  basic  law  touching  qualifications  of 
voters.  When  we  seek  to  find  in  Article  VIII,  Section  2,  Mis- 
souri’s Constitution  of  1945  language  which  would  disqualify  a 
person  convicted  of  a felony,  as  a "qualified  voter" , we  dis- 
cover not  a positive  prohibition  in  relation  thereto,  but  a mere 
grant  of  authority  to  the  General  Assembly  to  enact  laws  touch- 
ing the  subject.  This  grant  of  authority  is  in  the  following 
language? 

"*  * * and  persons  convicted  of  felony,  or 
crime  connected  with  the  exercise  of  the 
right  of  suffrage  may  be  excluded  by  law 
from  voting."  (Underscoring  supplied.) 

Without  argument  it  must  be  conceded  that  Coleman  R.  Smith  was 
not  convicted  of  a crime  connected  with  the  right  of  suffrage. 
However,  uncontroverted  facts  disclose  that  he  was  convicted 
of  a felony. 

If  Coleman  R.  Smith  is,  in  view  of  the  language  found  in 
the  two  constitutional  provisions  quoted  above,  not  a "qualified 
voter,"  where  do  we  place  our  finger  ©n  the  legislative  enact- 
ment so  disqualifying  him?  Such  enactment  is  not  found  in  the 
language  of  the  statute  under  which  he  was  admittedly  convicted. 
The  placement  of  statutes  by  the  legislature  is  often  control- 
ling when  determining  the  scope  of  laws.  At  the  time  of  convic- 
tion in  this  case  Section  4542  R.S.Mo.  1939  was  part  of  Article  5, 
Chapter  31,  Revised  Statutes  of  1939,  which  Article  5 was  entitled 
"Offenses  Against  Publie  and  Private  Property,"  and  contained  more 
than  one  hundred  statutes  defining  particular  criminal  offenses 
against  public  and  private  property,  and  each  statute  defining  an 
offense  also  prescribed  a penalty  therefor.  In  none  of  said 
statutes  do  we  find  a penalty  provision  calling  for  suspension  or 
forfeiture  of  civil  or  political  rights.  However,  near  the  close 
of  said  Article  5,  we  find  Section  4561,  a statute  with  over-all 
application  to  the  preceding  statutes  found  in  such  Article  5,  and 
it  reads  as  follows? 

"Any  person  who  shall  be  convicted  of  arson, 
burglary,  robbery  or  larceny,  in  any  degree, 
in  this  article  specified,  or  who  shall  be 
sentenced  to  imprisonment  in  the  penitenti- 
ary for  any  other  crime  punishable  under  the 
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provisions  of  this  article,  shall  be  incom- 
petent to  serve  as  a juror  in  any  cause,  and 
shall  be  forever  disqualified  from  voting  at 
any  election  or  holding  any  office  of  honor, 
trust  or  profit,  within  this  state:  Provided, 
that  the  provisions  of  this  section  shall  not 
apply  to  any  person  who  at  the  time  of  his 
conviction  shall  be  under  the  age  of  twenty 
years:  Provided  further,  that  in  all  cases 
where  persons  have  been  convicted  under  this 
article  the  disqualification  provided  may  be 
removed  by  the  pardon  of  the  governor  any 
time  after  one  year  from  the  date  of  convic- 
tion. " 


The  body  of  statutes  referred  to  above  as  being  embraced  in 
Article  5,  are  now  found  in  Chapter  560  RSMo  1949,  and  the  above 
quoted  section  4561  R.S.  Mo.  1939  is  now  Section  56b. 610  RSMo 
1949,  reading  as  follows: 

"Any  person  who  shall  be  convicted  of  arson, 
burglary,  robbery  or  grand  larceny,  or  who 
shall  be  sentenced  to  imprisonment  in  the 
penitentiary  for  any  other  crime  punishable 
under  the  provisions  of  this  chapter,  shall 
be  incompetent  to  serve  as  a juror  in  any 
cause,  and  shall  be  forever  disqualified  from 
voting  at  any  election  or  holding  any  office 
of  honor,  trust  or  profit,  within  this  state j 
provided,  that  the  provisions  of  this  section 
shall  not  apply  to  any  person  who  at  the  time 
of  his  conviction  shall  be  under  the  age  of 
twenty  years;  provided  further,  that  in  all 
cases  where  persons  have  been  convicted  under 
this  chapter  the  disqualification  provided 
may  be  removed  by  the  pardon  of  the  governor 
any  time  after  one  year  from  the  date  of  con- 
viction." 


A reading  of  Section  4561  R.S. Mo.  1939,  as  it  now  appears  at 
Section  560.610  RSMo  1949,  discloses  that  little  if  any  change 
has  been  made  in  its  language.  Where  the  statute  formerly  re- 
ferred to  crimes  punishable  under  th8  article,  it  now  makes  refer- 
ence to  crimes  punishable  under  the  chapter. 
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The  first  portion  of  Section  *>60.610  RSMo  1949,  as  it  ap- 
peared in  Section  4561  R.S.  Mo.  1939,  makes  the  statute  appli- 
cable to  (1)  any  person  who  shall  be  convicted  of  arson,  burglary, 
robbery  or  larceny,  in  any  degree  in  the  article  specified,  and 
(2)  to  any  person  who  shall  be  sentenced  to  imprisonment  in  the 
penitentiary  for  any  other  crime  punishable  under  the  provisions 
of  the  article.  Referring  to  the  agreed  facts  submitted  with 
the  request  for  this  opinion,  it  stands  conceded  that  Coleman  R. 
Smith  was  not  sentenced  to  the  penitentiary,  thus  taking  him  out 
of  the  classification  at  (2)  above,  the  same  admitted  facts  dis- 
close that  the  crimes  of  burglary  and  robbery  are  not  involved* 

As  to  larceny  in  any  degree  specified  in  said  article,  it  is  con- 
cluded that  since  Section  4542  R.S.  Mo,  1939,  now  Section  560, 4&5 
RSMo  1949,  makes  the  offense  described  therein  a felony  regard- 
less of  the  amount  of  property  taken,  and  without  any  reference 
to  the  crime  of  larceny  in  any  degree,  Coleman  R.  Smith  was  not 
convicted  of  larceny  in  any  degree  as  specified  in  former  Section 
4561  R.  S.  Mo.  1939,  now  Section  560.610  RSMo  1949.  This  being 
so  it  is  not  necessary  to  further  construe  Section  560.610  RSMo 
1949,  as  being  applicable  to  the  case  being  considered. 

We  next  turn  to  the  law  of  suffrage  and  elections  and  find 
Section  111.060  RSMo  1949,  a statute  of  general  application, 
providing  as  follows: 

"All  citizens  of  the  United  States,  includ- 
ing residents  of  soldiers1  and  sailors’ 
homes,  over  the  age  of  twenty-one  years  who 
have  resided  in  this  state  one  year,  and  the 
county,  city  or  town  sixty  days  immediately 
preceding  the  election  at  which  they  offer 
to  vote,  and  no  other  person  shall  be  entitled 
to  vote  at  all  elections  by  the  people.  Each 
voter  shall  vote  only  in  the  township  in  which 
he  resides,  or  if  in  a town  or  city,  then  in 
the  election  district  therein  in  which  he  re- 
sides. No  idiot,  no  insane  person  and  no 
person  while  kept  in  any  poorhouse  at  public 
expense  or  while  confined  in  any  public  prison 
shall  be  entitled  to  vote  at  any  election 
under  the  laws  of  this  state;  nor  shall  any 
person  convicted  of  a felony,  or  of  a misde- 
meanor connected  with  the  exercise  of  the  right 
of  suffrage,  be  permitted  to  vote  at  any  elec- 
tion unless  he  shall  have  been  granted  a full 
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pardon;  and  after  a second  conviction  of 
felony  or  of  a misdemeanor  connected  with 
the  exercise  of  the  right  of  suffrage,  he 
shall  be  forever  excluded  from  voting.” 

One  needs  only  to  compare  the  language  of  the  foregoing  Section 
111.060  RSMo  1949  with  the  language  found  in  Article  VIII,  Sec- 
tion 2,  Missouri’s  Constitution  of  1945,  to  conclude  that  such 
statute  was  written  in  the  light  of  the  constitutional  provision 
and  was  meant  to  be  the  legislature's  compliment  to  the  consti- 
tution. The  statute  Is  clear  and  unambiguous  in  the  following 
portion  thereof: 

nor  shall  any  person  convicted  of 
a felony,  or  of  a misdemeanor  connected 
with  the  exercise  of  the  right  of  suffrage, 
be  permitted  to  vote  at  any  election  unless 
he  shall  have  been  granted  a full  pardon; 
and  after  a second  conviction  of  felony  or 
of  a misdemeanor  connected  with  the  right 
of  suffrage,  he  shall  be  forever  excluded 
from  voting." 

Having  heretofore  concluded  that  Coleman  R.  Smith  was  con- 
victed of  a felony,  it  is  now  concluded  that  in  the  face  of  the 
clear  language  found  in  Section  111.060  RSMo  1949 » he  cannot  be 
deemed  a "qualified  voter"  as  such  term  is  used  in  Article  III, 
Section  4,  Missouri's  Constitution  of  1945,  unless  the  evidence 
discloses  that  he  has,  subsequent  to  his  conviction,  been  granted 
a full  pardon,  either  by  direct  action  of  the  Governor,  or  by 
the  force  and  effect  of  a statute  which  would,  upon  compliance 
with  its  terms,  automatically  remove  civil  disabilities  and  re- 
store rights  of  citizenship  without  the  Governor's  action. 

Admitted  facts  disclose  that  Coleman  R,  Smith  was  sentenced 
to  the  Intermediate  Reformatory  for  Young  Men  on  October  24,  1939, 
and  released  on  conditional  commutation  of  sentence  on  April  25, 
1940,  with  final  discharge  by  the  Board  of  Probation  and  Parole 
on  October  24,  1941*  At  the  time  the  conditional  commutation  of 
sentence  was  granted  on  April  25,  1940,  the  Governor's  power  to 
grant  the  same  was  found  in  Article  V,  Section  S,  Missouri's  Con- 
stitution of  1S75,  which  section  read  as  follows: 

"The  Governor  shall  have  power  to  grant 
reprieves,  commutations  and  pardons,  after 
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conviction,  for  all  offenses,  except  treason 
and  eases  of  impeachment , upon  such  condi- 
tion and  with  such  restrictions  and  limita- 
tions as  he  may  think  proper,  subject  to 
such  regulations  as  may  be  provided  by  law 
relative  to  the  manner  of  applying  for  par- 
dons. He  shall,  at  each  session  of  the 
General  Assembly,  communicate  to  that  body 
each  ease  of  reprieve,  commutation  or  pardon 
granted,  stating  the  name  of  the  convict,  the 
crime  of  which  he  was  convicted,  the  sentence 
and  its  date,  the  date  of  the  commutation, 

?ardon  or  reprieve,  and  the  reason  for  granti- 
ng the  same.” 

What  13  meant  by  the  term  "full  pardon”  as  the  same  is  used  in 
Section  III.060  RSMo  1949?  Missouri  statutes  do  not  define  the 
term.  In  6?  C.J.S.,  Pardons,  Sec.  l,b,  we  find  that  pardons 
may  be  of  several  kinds.  The  following  quotation  is  extracted 
from  the  foregoing  citation: 

nA  pardon  is  an  act  of  grace  proceeding  from 
the  power  intrusted  with  the  execution  of 
the  laws,  whioh  exempts  the  individual  on 
whom  it  is  bestowed  from  the  punishment  the 
law  inflicts  for  a crime  he  has  committed; 
it  is  a private,  although  official,  act  of 
the  executive  magistrate  delivered  to  the 
individual  for  whose  benefit  it  is  intended. 

There  are  several  kinds  of  pardons;  thus  a 
pardon  may  be  full  or  partial,  absolute  or 
conditional . A pardon  is  full  when  it  freely 
and  unconditionally  absolves _the  person "from 
all  the  legal  consequences  of  his ' crime  and 
of  his  conviction','  direct  and  collateral, 
including  the  punishment,  whether  of  imprison- 
ment, pecuniary  penalty,  or  whatever  else  the 
law  has  provided;  * » ( Underscoring  supplied.) 

The  "conditional  commutation"  issued  in  the  case  of  Coleman  Smith 
(Coleman  R.  Smith)  contains  no  language  from  which  we  can  attri- 
bute to  it  the  character  of  a "full  pardon"  as  such  term  is  de- 
fined in  the  extracted  quotation  from  C.J.S.,  supra.  One  needs 
only  to  read  the  "conditional  commutation"  to  discover  that  it 
does  not  unconditionally  absolve  Coleman  Smith  (Coleman  R.  Smith) 
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from  all  the  legal  consequences  of  his  crime  and  of  his  convic- 
tion, direct  and  collateral,  including  the  penalty  provided 
therefor.  The  document  titled  "Conditional  Commutation"  must 
be  construed  in  the  light  of  the  provisions  contained  therein, 
and  it  cannot  be  concluded  in  this  opinion  that  such  "conditional 
commutation"  constitutes  a "full  pardon"  as  such  term  is  used  in 
Section  111.060  RSMo  1949. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  Coleman  R.  Smith  was 
not  a qualified  voter  of  the  State  of  Missouri  for  two  years 
preceding  February  16,  1954»  the  date  of  a special  election  to 
fill  a vacancy  from  Sullivan  County,  Missouri  in  the  Missouri 
House  of  Representatives,  due  to  his  previous  conviction  of  a 
felony,  and  without  having  subsequently  obtained  a "full  pardon" 
as  such  term  is  used  in  Section  111.060  RSMo  1949. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr,  Julian  L.  O’Malley. 


Yours  very  truly, 


John  M.  Dalton 
Attorney  General 
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COUNTY  COURT: 
INTOXICATING  LIQUOR:. 
LI  QUOR  DEPARTMENT : 


County  court  authorized  to  charge  a 
license  fee  to  holder  of  a set-up 
license  where  intoxicating  beverages 
are  consumed  on  premises  covered  by 
said  license. 


September  22,  1954 


Honorable  01  in  R.  Johnson 
Prosecuting  Attorney 
Schuyler  County  - - 
Lancaster,  Missouri 

Dear  Mr*  Johnson? 

this  will  acknowledge  receipt  of  your  request  for  a 
copy  of  an  opinion  rendered  by  this  department  to  Honorable 
J.  s,  Lincoln,  relative  to  public  roads  under  date  of  June  23, 
1954,  a copy  of  which  we  are  enclosing j also  your  request  for 
an  opinion  which  reads  i 

M ft  ft  ft 

”l  have  also  received  a request  from  our 
county  court  as  to  obtaining  an  opinion 
as  to  whether  there  is  any  authority  for 
requiring  a holder  of  a ‘set-up*  license 
vrhere  intoxicating  beverages  are  consumed 
to  also  obtain  a county  license  in  addi- 
tion to  the  state  license.” 

We  assume  this  question  arises  by  reason  of  Section 
311.480,  RSMo  1949.  Under  Section  311*480,  Subsection  3, 

Revised  Statutes  of  Missouri,  1949,  it  provides  that  in  any 
incorporated  city  having  a population  of  more  than  20,000  in- 
habitants, the  board  of  aldermen,  city  council,  or  other  proper 
authority.  In  addition  to  the  license  fee  required  by  the  state 
may  require  a license  fee  not  to  exceed  &300.00.  This  does  not 
mean  that  by  specif Ically  authorizing  only  cities  having  a popu- 
lation of  more  than  20,000  inhabitants  in  said  statute  to  also 
charge  a particular  fee  for  operating  such  place  of  business 
in  said  city,  that  it  excludes  counties  and  other  cities  from 
charging  a license  fee.  Such  a construction  might  be  invoked 
under  the  statutory  rule  of  construction  that  the  inclusion  of 
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one  is  the  exclusion  of  all  others.  However,  such  a rale  of 
construction  should  never  be  invoked  to  defeat  the  legislative 
intent  or  purpose  in  enacting  such  a statute. 

We  are  of  the  opinion  had  it  not  been  for  the  foregoing 
exception  contained  in  Section  311,480  then  such  cities  could 
have  only  charged  for  a license  fee  an  amount  not  to  exceed 
#90,  or  one  and  one^half  times  that  charged  for  a state  license 
(See  Section  311*220,  Revised  Statutes  of  Missouri  1949*)  But 
the  legislature  desired  to  vest  authority  in  such  cities  to 
charge  more  for  such  license  fee. 

Subsections  1 and  2 of  Section  311*480*  Revised  Statutes 
of  Missouri,  1949*  read  as  follows: 

”1,  It  shall  be  unlawful  for  any  person 
operating  any  premises  where  food,  beverages 
or  entertainment  are  sold  or  provided  for 
compensation * who  does  not  possess  a license 
for  the  sale  of  intoxicating  liquor,  to  permit 
the  drinking  or  consumption  of  intoxicating 
liquor  In,  on  or  about  said  premises  between 
ten  P.M.  and  six  A.M.  the  following  day,  with- 
out having  a license  as  in  this  section  provided, 

"2,  Application  for  such  license  shall  be 
ma<£e  to  the  supervisor  of  liquor  control  on 
forms  to  be  prescribed  by  him,  describing 
the  premises  to  be  licensed  and  giving  all 
other  reasonable  information  required  by 
the  fora..  The  license  shall  be  Issued  upon 
the  payment  of  the  fee  required  herein, 

"A  license  shall  be  required  for  each  sepa- 
rate premises  and  shall  expire  on  the  thirtieth 
day  of  June  next  succeeding  the  date  of  such 
license.  The  license  fee  shall  be  sixty 
dollars  per  year  and  the  applicant  shall  pay 
five  dollars  for  each  month  or  part  thereof 
remaining  from  the  date  of  the  license  to 
the  next  succeeding  first  of  July.  Applica- 
tions for  renewals  of  licenses  shall  be  filed 
on  or  before  the  first  of  May  of  each  year." 

Subsection  3 of  said  section  reads  In  part  as  follows: 

"ft  ft  ft  In  any  incorporated  city  having  a 
population  of  more  than  twenty  thousand 
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inhabitants,  the  board  of  aldermen,  city 
council,  or  other  proper  authorities  of 
incorporated  cities  may,  |n  addition  to 
the  license  fee  herein  repaired,  require 
a license  not  exceeding  three  hundred 
dollars  per  annum,  payable  to  said  in- 
corporated cities,  and  provide  for  the 
collection  thereof*  # f 

The  statutory  authority  for  the  county  court  charging 
a license  fee  for  such  establishments  will  be  found  under 
Section  311*220,  Revised  Statutes  of  Missouri,  1949,  which 
reads  in  part  as  follower 

”1  > In  addition  to  the  permit  fees  and / 
license  fees  and  inspection  fees  by  this, 
law  required  to  be  paid,  into  the  state 
treasury,  every  holder  of  a permit  or 
license  authorized  by  this  law  shall  pay 
into  the  county  treasury  of  the  county  . 
wherein  the  premises  described  and  covered; 
by  such  permit  or  license  are  located,  or 
in  Case  such  premises  are  located  in  the- 
City  of  St,  Louis,  to  the  collector  of 
revenue  of  said  city,  a fee  in  such  sum 
not  in  excess  of  the  amount  by  this  law 
required  to  be  paid  into  the  state  treasury 
for  such  state  permit  or  license,  as  the 
county  court,  or  the  corresponding  authority 
in  the  city  of  St,  Louis,  as  the  case  may  be, 
shall  by  order  of  record  determine,  and  shall 
pay  into  the  treasury  of  the  municipal  corpora- 
tion, wherein  said  premises  are  located,  a 
license  fee  in  such  sum,  not  exceeding  one 
and  one -half  times  the  amount  by  this  law 
required  to  be  paid  into  the  state  treasury 
for  such  state  permit  or  license,  as  the  law- 
making body  of  such  municipality,  including 
the  city  of  St,  Louis  may  by  ordinance 
determine," 

The  foregoing  statute  makes  it  mandatory  that  every 
such  state  licensee  whose  premises  are  located  in  a county 
shall  pay  into  said  county  treasury  a sum  not  in  excess  of 
the  amount  provided  by  law  to  be  paid  into  the  state  treasury 
for  such  permit  or  license  as  the  county  court  shall  by  order 
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of  record  determine*  In  other  words  the  county  court  may  charge 
less  than  |60,  or  an  amount  not  to  exceed  $6 0. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  a 
county  court  shall  charge  a license  fee  to  every  holder  of 
a set-up  permit  or  license  Where  intoxicating  liquor  is  con- 
sumed on  the  premises  described  and  covered  by  such  permit 
or  license  and  when  said  premises  are  located  in  said  county* 
Furthermore,  said  charge  shall  conform  to  the  provisions  of 
Section  311,220,  Revised  Statutes  of  Missouri,  1949. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Aubrey  R.  Hammett,  Jr, 

Yours  very  truly, 


JOHN  M.  DALTON 

Attorney  General 

Enclosure  - J*S,  Lincoln 

Cains ville.  Mo. 

6-23-54 
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OLD  AGE  ASSISTANCE:  Determination  of  State  Division  of  Welfare 

DIVISION  OP  WELFARE:  that  an  applicant  for  old  age  assistance  is 

legally  ineligible,  if  based  upon  evidence 
applicant  was  owner  of  insurance  policy 
having  cash  surrendervalue  of  $600,  being  in 
excess  of  maximum  allowed  by  Subsection  5# 
Sec c 208.010,  Laws  of  1953*  P*  and  Rule 

14  of  Division  of  Welfare  is  in  accord  with 
statute  and  rule  and  is  proper. 


November  22,  1954 


Honorable  Harry  Keller 
Representative,  Ninth  District 
I3OI  East  Armour 
Kansas  Glty,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  recent  request  for  a 
legal  opinion  which  reads  as  follows 1 

,fGan  the  state  welfare  department  compel  an 
applicant  for  old  age  assistance  to  sell  an 
insurance  policy  in  order  to  be  granted  aid? 

"In  the  Instant  ease  the  applicant  and  a 
daughter  make  premium  payments  jointly  and 
have  been  doing  so  for  the  ?laat  18  years*  The 
Insurance  policy  has  a cash  surrender  value  of 
perhaps  more  than  $600,  but  the  daughter  has 
declined  to  give  up  her  share  of  the  policy. 

As  a result  the  welfare  department  has  taken 
the  mother  off  of  old  age  assistance. 

"It  is  my  belief  the  67th  General  Assembly 
remedied  such  conditions#  I would  like  to 
know  if  the  welfare  department  now  has  au- 
thority to  take  the  action  it  did  in  this 
case*  If  so,  then  I want  to  be  prepared  to 
remedy  the  situation  in  the  next  session.” 

We  understand  the  inquiry  to  be  in  regard  to  whether  or  not 
the  lady  referred  to  was  qualified  under  the  applicable  statutes 
to  receive  old  age  assistance  benefits# 

Sections  208*010  and  208*011,  ESMo  1949#  as  amended  by  Laws 
of  Misso  ri,  19 £1#  pages  70  and  759#  were  repealed  and  a new 
section  enacted  known  as  Section  208.010,  Laws  of  Missouri,  1953# 
page  644*  This  section  prescribes  the  eligibility  requirements 
for  public  assistance,  including  old  age  assistance,  and  reads 
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as  follows i 

“Eligibility  for  public  a,ssiatanoe--meanB 
test,—  'in  determining  ' tUS  eligibility  of 
a claimant  for  public  assistance  under 
this  law#  it  shall  be  the  duty  of  the  Di- 
vision of  Welfhre  to  consider  and  take  into 
account  all  facts  and  circumstances  sur- 
rounding the  claimant#  including  his  earn- 
ing capacity#  income  and  resources,  from 
whatever  source  received#  and  if  from  all 
the  facts  and  circumstances  the  claimant 
is  not  found  to  be  in  need#  assistance 
shall  be  denied,  fhe  amount  of  benefits 
when  added  to  all  other  income#  resources# 
support  and  maintenance  shall  provide  such 
persons  with  reasonable  subsistence  com- 
patible with  decency  and  health  in  accord- 
ance with  standards  developed  by  the  Di- 
vision of  Welfare,  In  determining  the  need 
of  a claimant  in  federally  aided  programs# 
such  amounts  per  month  of  earned  Income 
shall  he  disregarded  in  making  such  de- 
termination as  shall  be  required  for  fed- 
eral participation  by  the  provisions  of 
the  Federal  Social  Security  Act#  or  any 
amendments  thereto.  Irregular#  casual, 
and  unpredictable  income  received  by  a 
claimant  from  performing  odd  jobs  shall 
be  excluded  In  calculating  income.  Bene- 
fits shall  not  be  payable  to  any  person 
who: 


(1)  Has  made#  or  whose  spouse  has 
made#  a voluntary  assignment#  conveyance 
or  transfer  of  property  within  five  (£) 
years  for  the  purpose  of  rendering  himself 
or  spouse  eligible  for  benefits  or  for  the 
purpose  of  increasing  his  or  their  need 
for  benefits.  Any  person  who  has  assigned, 
conveyed  or  transferred  property  without 
receiving  fair  and  valuable  consideration 
therefor  within  five  (£)  years  preceding 
the  date  of  the  investigation  shall  be 
presumed  to  have  made  such  assignment# 
conveyance  or  transfer  for  the  purpose 
of  rendering  himself  or  spouse  eligible 
for  benefits  or  to  increase  his  or  their 
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need  for  benefits.  ’Fair  and  valuable 
consideration1  as  used  Herein  shall  not, 
for  the  purpose  of  this  act,  be  construed 
to  include  past  support,  contributions 
or  services  rendered  by  a relative  to  a 
claimant:  v. 

(2)  owns  or  possesses  cash  or  se- 
curities in  the  sum  of  #500*00  or  morel 
provided,  however,  that  If  such  person 

is  married  and  not  separated  from  spouse, 
he  or  they,  individually : or  Jointly,  may 
own  cash  and  securities  of  a total  value 
of  #1000*00|  and  provided,  further,  that 
in  the  case  of  an  aid  to  dependent  children 
claimant  the  provisions  of  this  sutection 
shall  apply  only  to  the  cash  and  securities 
owned  by  the  parent  and  Child  or  children, 
who  may  own  cash  and  securities  of  a total 
amount  not  to  exceed  #1000.00,  and  not  to 
other  relatives  with  whom  the  child  may 
resldej  . 

(3 ) owns  or  possesses  property  of 

any  kind  or  character,  or  has  an  interest  in 
property,  the  value  of  which,  as  determined 
by  the  division  of  Welfare,  exeeds  #£000*Q0, 
or  if  married  and  actually  living  with 
husband  or  wife,  if  the  value  of  his  or 
her  property,  or  the  value  of  his  or  her 
interest  in  property,  together  with  that 
of  such  husband  or  wife,  exceeds  said 
amount}  provided,  however,  that  in  the  case 
of  an  aid  to  dependent  children  claimant 
this  limitation  shall  apply  only  to  prop- 
erty owned  by  parent  and  child  or  children 
and  not  to  other  relatives  with  whom  the 
child  may  reside! 

(4)  is  an  inmate  of  a public  insti- 
tution, except  as  a patient  in  a medical 
institution,  or  to  any  individual  who  is 

a patient  in  an  institution  for  tuberculosis 
or  mental  diseases,  or  who  has  been  diagnosed 
as  having  tuberculosis  or  psychosis  and  is  a 
patient  in  a medical  institution  as  a result 
thereof.  An  inmate  of  a public  institution 
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may,  however,  make  application,  for  such 
benefits,  which,  if  granted.,  shall  not 
begin  until  after  he  or  she  ©eases  to  be 
an  inmate} 

(j?)  has  earning  capacity,  income,  or 
resources,  whether  such  income  or  resources 
is  received  from  some  other  person  or  per- 
sons, gifts  or  otherwise,  sufficient  to 
meet  his  needs  for  a reasonable  subsistence 
compatible  with  decency  and  health,” 

In  the  case  of  Harks  vs.  State  Social  Security  Commission, 
160  S.  W,  (2d)  823,  In  determining  whether  or  not  an  applicant 
is  eligible  for  old  age  assistance,  it  was  held  that  this  ap- 
plication must  be  tested  by  all  six;  of  the  disqualifying  clauses 
of  Section  9408,  RSMo  1939*  At  1,  c.  825,  the  Court  said* 

’’Claimants  application  for  assistance 
must  be  tested  not  only  by  one  of  the 
disqualification  clauses  of  section 
94 08  but  all  of  them,  including  clause 
6,  Clauses  1 to  6 are  all  disqualify- 
ing clauses  and  are  of  equal  height 
and,  if  claimant  is  disqualified  under 
any  one  of  them,  he  is  hot  entitled  to 
old  age  assistance*  Chapman  v,  State 
Social  Security  Commission,  235  Mo,  App, 

698,  147  S.  W.  2d  157,  162,” 

Applying  the  legal  principles  laid  down  in  the  above  cited 
case  to  the  facts  before  us,  it  is  our  thought  that  an  applica- 
tion for  old  age  assistance  must  be  tested  by  all  five  of  the 
disqualifying  clauses  shown  in  subsections  1 to  5,  inclusive, 
of  section  208,010,  supra « In  the  event  the  application  fails 
to  meet  the  requirements  of  one  or  more  of  said  disqualifying 
clauses,  then  such  applicant  is  disqualified  from  receiving  old 
age  assistance* 

The  compliance  or  noncompliance  with  all  of  the  disquali- 
fying clauses  of  Section  208 ,010,  supra.  Is  always  a question 
of  fact.  The  statutes  require  the  Division  of  Welfare  to  make 
an  investigation  of  all  the  facts  In  each  case  and  determine 
if  the  applicant  has  sufficiently  complied  with  the  law  to  en- 
title him  to  old  age  assistance. 


For  the  purposes  of  our  discussbn,'  it  will  be  assumed  that 
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the  applicant  has  compiled  with  Section  208,010,  supra,  with 
the  exception  of  Subseotlon  5>»  and  that  the  applicant  has  not 
complied  with  Rule  14  of  the  Division  of  Welfare,  Rule  14 
provides  as  follows* 

M A single  individual  owning  insurance  with 
a cash  or  loan  value  of  f500  or  more  will 
not  be  considered  eligible  for  assistance 
on  the  basis  of  available  resources*  A 
husband  and  wife  living  together  may  own 
insurance  in  any  combination  with  a total 
cash  or  loan  value  up  to  #1000,  except  in 
General  Relief  cases  in  which  a #J>00  limi- 
tation will  apply. 

”Hhen  the  claimant  has  deposited  money  with 
any  Individual,  firm,  or  corporation  as  an 
advance  payment  for  a funeral,  the  amount  of 
money  deposited  under  such  a plan  will  be 
considered  a resource  in  the  same  manner 
as  the  cash  dr  loan  value  of  life  insurance 
policies.” 

Apparently  the  action  of  the  Division  of  Welfare  in  taking 
applicant’s  name  from  the  roll  of  ellgiblee  and  in  denying  her 
further  old  age  assistance  payments  was  for  the  reason  that 
she  had  not  complied  with  Subsection  5,  208.010,  supra,  and  Rul 

14* 

The  question  Might  be  raised  as’ to  the  legality  of  Rule 
14,  supra,  promulgated  by  the  Division  of  Welfare,  in  answer 
to  such  question,  we  wish  to  state  that  Rule  13  of  the  Division 
of  Welfare  providing  that  a person  who  owns  proper  ty  not  his 
residence,  worth  more  than  $500,  is  not  eligible  for  old  age 
assistance,  was  held  to  be  a valid  one  in  an  opinion  of  this 
department  dated  June  23,  1954#  and  rendered  to  Honorable 
Arkley  W.  Frieze,  State  Senator,  Carthage,  Missouri. 

It  is  our  thought  that  the  reasoning  of  this  opinion  is 
equally  applicable  to  Rule  14,  supra,  and  can  lead  only  to  the 
conclusion  that  said  Rule  14  is  a valid  one. 

The  facts  given  In  the  opinion  request  are  incomplete, 
and  although  an  attempt  has  been  made  in  a later  letter  to 
clarify  them,  they  are  still  lacking  in  essential  details. 

While  the  question  posed  in  the  opinion  request  has  been 
framed  in  such  a manner  it  is  obvious  that  an  opinion  answering 


Honorable  Harry  Keller 


such  question  either  affirmatively  or  negatively  is  expected# 
sine©  w©  have  not  been  given  all  the  facts#  we  are  not  in  a 
position  to  answer  the  inquiry  in  the  manner  expected#  There- 
fore# our  answer  must  of  necessity  be  given  in  a modified  or 
alternative  form* 

Your  letter  states  that  the  daughter  claims  a one-half 
interest  in  a life  insurance  policy  having  a cash  surrender 
value  of  #600  with  the  Mother,  because  the  daughter  has  paid 
one-half  the  premiums  of  the  policy  for  the  past  several  years. 
However#  it  is  not  stated  that  the  policy  names  the  Mother  and 
daughter  as  the  insured  or  that  it  contains  a provision  the 
Mother  and  daughter  shall  each  pay  one-half  the  premiums  and  that 
each  shall  own  a one-half  interest  in  the  policy* 

There  is  no  evidence  that  the  insurer  had  any  knowledge  or 
had  given  its  consent  to  such  an  agreement  between  the  Mother  and 
daughter#  and  certainly  in  the  absence  of  such  evidence  the  in- 
surer would  not  be  bound  by  any  such  private  agreement. 

If  the  policy  named  the  Mother  only  as  the  Insured#  then 
the  Mother  is  the  sole  owner  of  the  policy  insofar  as  the  in- 
surance company  is  concerned#  and  under  the  terms  of  same  she 
alone  has  the  right  to  surrender  said  policy  and  collect  the 
#600  cash  surrender  value.  Under  such  circumstances#  the  in- 
surer would  be  legally  bound  to  pay  no  one  but  the  Mother  as 
the  lawful  owner  of  the  policy. 

From  the  facts  given  above,  it  is  assumed  that  the  Division 
of  Welfare  made  the  Investigation  and  determination  required  of 
it  by  law#  which  was  to  the  effect  that  the  applicant  was  not 
entitled  to  old  age  assistance.  The  determination  was  evidently 
reached  upon  the  grounds  that  the  applicant  owns  an  interest  in 
an  insurance  policy  worth  more  than  the  maximum  amount  allowed, 
and  has  resources  within  the  meaning  of  Subsection  5,  Section 
200.010#  supra#  and  also  the  value  of  said  interest  was  in  ex- 
cess of  that  provided  by  Rule  11}.#  supra* 

On  the  other  hand,  if  the  investigation  disclosed  that  pro- 
visions of  the  insurance  policy  showed  the  interest  of  the  appli- 
cant in  same  to  be  only  one-half  and  the.,  other  one-half  interest 
was  owned  by  the  applicant's  daughter#  and  if  it  appeared  that 
the  interest  of  the  Mother  in  said  policy  was  her  entire  assets 
and  worth  janly  #300,  then  her  assets  were  of  less  value  than 
that  provided  by  the  statute. 
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CONCLUSION 

It  Is  the  opinion  of  this  department  a determination  of 
the  State  Division  of  Welfare  that  ah  applicant  for  old  age 
assistance  Is  legally  ineligible*  if  based  upon  evidence  the 
applicant  was  t he  owner  of  an  Insurance  policy  having  a cash 
surrender  value  of  #6 00*  which  amount  Is  in  excess  of  the 
maximum  allowed  by  Subsection  $t  Section  208.010,  Daws  of 
1953#  Page  644  and  Rule  14  of  the  Division  of  Welfare  is  in  ac- 
cord with  the  provisions  of  the  statute  and  rule,  and  is  proper* 

The  foregoing  opinion*  which  I hereby  approve*  was  prepared 
by  my  Assistant,  Paul  ®*  Chitwood. 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


INTOXICATING-  LIQUOR::  A person  may  not  manufacture  intoxicating 

■:  liquor  for  personal  use  in  Ills  home  with- 
LI CENSE:  .•  : out  obtaining  the  license  and  paying  the 

: fees  required  by  Sections  311 .180  or 


Honorable  Hollis  M,  Ketchum 
Supervisor 

Department  of  Liquor  Control 
Jefferson  City#  Missouri 

Pear  Mr*  Ketchum* 

%•  letter  dated  October  25#  1954#  you  requested 
an  opinion  of  this  office  as  follows* 

”1  have  had  several  inquiries  if  a resi- 
dent of  Missouri  may  permit  the  natural 
fomentation  of  fruit  juices  in  the  home 
for  the  exclusive  use  of  the  occupants 
of  the  home  and  their  guests#  tax-free 
and  without  a license*  ft  Is  my  under- 
standing# the  Federal  Government  permits 
200  gallons  to  be  mad©  per  year,  tax- 
free#  by  the  head  of  the  family  for  home 
use#  so  long  as  the  respective  State 
Statutes  do  not  prohibit  same. 

"May  I have  your  official  Opinion  if  a 
resident  of  the  State  of  Missouri  may 
permit  the  natural  fermentation  of  fruit 
juices  in  the  home  for  the  exclusive  use 
of  the  home  and  the  guests#  tax-free  and 
without  a license." 

All  statutory  citations  are  Revised  Statutes  of 
Missouri#  1949* 

We  presume  that  the  "natural  fermentation  of  fruit 
juices'*  will  result  in  intoxicating  liquor,  as  defined 
by  Section  311.020.  Said  section  reads l 

"The  term  * intoxicating  liquor*  as  used 
in  this  chapter^six  a!  1 me  an  and  include 


Honorable  Hollis  M,  Ketchum: 


alcohol  for  beverage  purposes,  alcoholic, 
spirituous,  vinous,  fomented,  malt,  or 
other  liquors,  or  combination  of  liquors, 
a part  of  which  is  spirituous,  vinous,  or 
fermented,  and  all  preparations  or  mixtures 
for  beverage  purposes,  containing  in  ex- 
cess of  three  and  two-tenths  per  cent  of 
alcohol  by  weight,” 

Section  33.1.050  makes  it  unlawful  to  manufacture 
intoxicating  liquor  without  a license.  That  section 
reads:  .. 

“It  shall  be  unlawful  for  any  person, 
firm,  partnership  or  corporation  to 
manufacture,  sell  or  expose  for  sale 
in  this  state  intoxicating  liquor,  as 
defined  in  sections  311.020,  in  any 
quantity,  without  taking  out  a license,'1 

(Emphasis  ours.) 


A license  to  manufacture  intoxicating  liquor  may  be 
issued  pursuant  to  Section  311.180  which  reads: 

"l.  Ho  person,  partnership,  association 
of  persons  or  corporation  shall  manufacture, 
distill,  blend,  sell  or  offer  for  sale  in- 
toxicating liquor  within  this  state  at  whole- 
sale or  retail,  or  solicit  orders  for  the 
sale  of  intoxicating  liquor  within  this  state 
without  procuring  a license  from  the  super- 
visor of  liquor  control  authorizing  them  so 
to  do.  For  such  license  there  shall  be  paid 
to  and  collected  by  the  director  of  revenue 
annual  charges  as  follows: 

“(1)  For  the  privilege  of  manufacturing 
and  brewing  in  this  state  malt  liquor  con- 
taining not  in  excess  of  five  per  cent  of 
alcohol  by  weight  the  sum  of  two  hundred 
dollars} 

"(2)  For  the  privilege  of  manufacturing 
in  this  state  intoxicating  liquor  contain- 
ing not  in  excess  of  twenty-two  per  cent 
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of  alcohol  by  weight  the  sum  of  one  hundred 
dollars! 

"(3)  For  the  privilege  of  manufacturing, 
distilling  or  blending  intoxicating  liquor 
of  all  kinds  within  this  state  the  sum  of 
two  hundred  dollars} 

■ * it  -st  it  it  it  it 

"2*  Provided  further,  however,  that  so- 
licitors, manufacturers  and  blenders  of 
intoxicating  liquor  shall  not  be  required 
to  take  out  a merchant’s  license  for  the 
sale  of  their  products  at  the  place  of 
manufacture  or  in  quantities  of  not  less 
than  one  gallon*" 


The  lieense  fees  for  the  manufacture  of  light  wines 
under  certain  limitations  are  set  out  by  Section  311,190 
That  section  provides} 


"For  the  privilege  of  manufacturing,  in 
quantities  not  to  exceed  five  thousand 
gallons,  light  wines  containing  not  in 
excess  of  fourteen  per  cent  of  alcohol 
by  weight  exclusively  from  grapes,  berries 
and  other  fruits  and  vegetables  grown  in 
the  state  of  Missouri,  there  shall  be 
paid  to  and  collected  by  the  director 
of  revenue,  in  lieu  of  the  charges  pro- 
vided in  section  311.180,  a license  fee 
of  five  dollars  for  each  five  hundred 
gallons,  or  fraction  thereof,  A manu- 
facturer licensed  under  this  section 
shall  be  privileged  to  sell  to  consumers 
at  the  winery  in  lots  not  to  exceed  four 
and  seven-eighths  gallons,  and  to  sell 
to  duly  licensed  wholesalers  or  duly 
licensed  retail  dealers  in  lots  of  five 
gallons  or  more." 


Honorable  Hollis  M.  Ketehum* 


The  above  statutes  prohibit  the  manufacture  of 
Intoxicating  liquors  unless  the  manufacturer  pays 
the  require!  fees  and  is  properly  licensed.  Persons 
manufacturing  intoxicating  liquors  for  their  personal 
use  are  not  exempted  from  the  operation  of  the  statute 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  office  that 
a person  may  not  manufacture  intoxicating  liquor  for 
personal  use  in  his  home  without  obtaining  the  license 
and  paying  the  fees  required  by  Sections  311,100  or 
311,190,  RSMo  19^9, 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr,  Paul  McGhee. 


Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


PMcGiirk 


CHILDREN:  Illegitimate  child  born  to  inmate 

MISSOURI . STATE  HOSPITAL:  of  Missouri  State  Hospital  is  resi- 
dent of  county  from  which  mother 
was  committed. 


July  lij.,  1954 


Honorable  John  C.  Klbbe 
Prosecuting  Attorney 
Moniteau  County 
California,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows! 

"An  infant  child  was  born  in  the  State  Hos- 
pital at  Fulton  on  April  2Bt  1954*  I would 
like  to  request  your  Opinion  as  to  the 
responsibility  for  the  care  of  this  child. 

"The  mother  of  the  child  is  . • . who  was 
fifteen  years  of  age  at  the  time  of  the  in- 
fant * s birth*  The  parents  of  • • * • lived 
in  Moniteau  gounty,  but  in  February  of  1953 
the  mother  moved  to  Cooper  County,  taking 
. * . . and  the  other  children  with  her,  and 
instituted  a divorce  proceeding  against  Mr. 

. V . n who  remained  at  the  home  in  Moniteau 
County. 

"On  September  17,  1953 , « * ,*  . was  sent  from 
Cooper  County  to  the  State  Hospital  at  Fulton, 
where  she  has  since  remained,  at  the  expense 
of  Cooper  County. 

"In  January  of  1954,  ....  was  granted  a 
divorce  on  his  cross  bill  in  the  Circuit 
Court  of  Cooper  County , and  was  awarded  cus- 
tody of  the  children,  Including  . • . . who 
was  still  in  the  State  Hospital. 

"On  April  1954,  • • . unmarried,  gave 
birth  to  a baby  boy,  and  mother  and  infant 
are  both  still  in  the  State  Hospital. 


Honorable  John  G.  Kibbe 


”Dr.  Gremer  asks  that  either  Moniteau  or 
Cooper  County  take  this  infant.  Cooper 
County  officials  contend  that  the  infant 
is  the  responsibility  of  Moniteau  County, 
by  virtue  of  the  divorce  decree  awarding 
the  custody  of  , , , • to  her  father,  a 
resident  of  Moniteau  County,  We  contend, 
in  line  with  a recent  opinion  by  your 
office,  that  the  residence  of  * , * • re- 
mains the  same  while  she  is  in  the  State 
Hospital,  and  that  the  residence  of  the 
infant  must  be  that  of  the  mother;  in 
Other  words  that  the  residence  of  , • . , 
cannot  be  affected  by  the  divorce  decree 
while  she  is  in  the  State  Hospital,  Since 
Cooper  County  has  never  questioned  its 
responsibility  for  . • • we  feel  that 
the  same  should  be  true  as  to  the  infant 
Child,  I might  add  that  the  father  of 
. , . • is  not  able  to  take  care  of  the 
infant , so  that  the  expense  of  its  car© 
must  ultimately  devolve  upon  the  state, 

"Who  is  responsible  for  the  care  of  this 
infant  child?  The  identity  of  the  infant’s 
father  is  unknown, 

’’The  county  court  of  this  county  would  ap- 
preciate your  opinion  on  this  matter  at 
your  convenience.” 

It  Is  our  thought  that  the  question  which  you  have  pro- 
posed is  answered  by  a prior  opinion  of  this  department  de- 
livered under  date  of  May  10,  1954  to  the  Honorable  Harry  J. 
Mitchell,  Prosecuting  Attorney,  Marion  County,  A copy  of  that 
opinion  is  enclosed  as  we  feel  that  the  reasoning  contained 
therein  should  serve  to  answer  the  problems  arising  out  of  the 
birth  of  the  child  in  the  circumstances  outlined  in  your  letter. 

One  further  matter  should  perhaps  be  discussed  in  view  of 
the  divorce  proceedings  had  in  the  Circuit  Court  for  Cooper 
County,  by  virtue  of  which  the  custody  of  the  minor  child  who 
is  the  mother  of  the  Illegitimate  son  was  transferred  by  that 
court  to  her  father,  a resident  of  Moniteau  County.  It  might 
be  thought  that  such  action  would  have  the  effect  of  imposing 
liability  for  the  support  of  the  illegitimate  child  upon  Moni- 
teau County.  In  this  regard  we  direct  your  attention  to  the 
provisions  of  Section  202.100  RSMo  1949,  reading  as  follows: 
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wNo  person  shall  be  entitled  to  the  bene- 
fit of  the  provisions  of  this  chapter  as 
a county  patient,  except  persons  whose 
Insanity1  has  occurred  during  the  time  such 
person  may  have  resided  in  the  state,  and 
except  the  insane  poor  under  sentence  as 
criminals,  as  provided  in  sections  546.510 
to  546.540 , P.SMo  1949 . Every  patient  in 
a state  hospital  shall  be  deemed  to  be  the 
county  patient  of  the  county  first  "'  sending 
him  until  one  year  after  his  regular  dis- 
charge from  the  hospitalT”  (Underscoring 
oursT) 


Following  the  reasoning  in  the  prior  opinion  attached 
hereto  with  respect  to  the  residence  of  a minor  child  follow- 
ing that  of  the  parent , we  believe  that  this  statute  continues 
the  residence  of  the  mother  of  the  illegitimate  son  in  Cooper 
County  from  whence  she  was  first  committed  for  a period  extend- 
ing at  least  until  one  year  after  her  regular  discharge  from 
the  State  Hospital . Such  county  is  therefore  liable  for  the 
support  of  the  infant,  if  required  by  law, 

CONCLUSION 

In  the  premises  we  are  of  the  opinion  that  an  illegitimate 
child  born  to  an  inmate  of  a Missouri  State  Hospital  is  a resi- 
dent of  the  county  from  which  such  inmate  was  first  committed. 

It  is  our  further  opinion  that  proceedings  having  for  their  pur- 
pose the  supervision  and  control  of  the  custody  of  such  illegit- 
imate child  should  properly  be  initiated  in  the  county  from 
which  the  mother  was  originally  committed. 

It  is  our  further  opinion  that  if  such  child  is  a ’’pauper” 
within  the  meaning  of  the  law,  to  whom  public  assistance  is  to 
be  given,  such  county  is  liable  therefor. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Will  F.  Berry,  Jr. 

lours  very  truly, 


John  M.  Dalton 
Attorney  General 

WFB/vtl 

Enclosures  5-10-54  to  Harry  J.  Mitchell 
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Affidavits  to  absentee  ballots  may 
be  taken  by  Notaries  Public  in  the 
county  for  which  the  Notary  is 
appointed  and  adjoining  counties 
by  the  terms  of  Sec*  4-86*010,  V.A.M.S. 
19 4-9,  and  are  not  confined  to  the 
office  of  a Notary  taking  such 
affidavits.  A Notary  Public  cannot 
take  his  or  her  own  affidavit  to  an 
absentee  ballot  if  he  or  she  is  the 
absent  voter. 


10,  1954 


Honorable  J*  H#  Kramer 
Stepresentattve*  Osage  County 
itinhji  Missouri 

INiur  JCr/.Kr&ter* 

This  will  be  the  opinion  you  requested  from -this  office 
asking  our  construction  of  the  statutes  of  this  state  authorizing 
the  notarization  of  absentee  ballots  of  an  absent  voter  who  Is  a 
qualified  elector  in  this  state,  particularly  as  to  the  authority 
of  a notary  Public  to  notarize  such  ballots,  and,  if  a Notary 
Public  has  authority . Wsnotarise  such  ballots  does  such  Notary 
have  the  authority  to  do  so  in  any  place  in  a county,  or  is  he 
confined  to  his  Own  office  in  the  performance  of  such  duties* 

Your  letter  requesting  an  opinion  on  these  questions  reads  as 

follows t 

"I  would  like  to  know  whether  or  not  a 
<y$ididat©  who  is  a notary  public  can 
lawfully  notarize  absentee  ballots • 

”1  would  also  like  to  know  whether  tie 
has  the  authority  to  do  this  any  place 
in  the  county  or  is  he  confined  to  his 
office?" 

ahapter  112,  V.A,M,S*  194-9,  permits  a qualified  elector  of 
this  Mfta. te*  other  than  a person  in  military  Or  naval  service,  to 
vote  ah  absentee  ballot  when  he  or  she  expects  to  be  absent  from 
the  cotin ty  in  which  he  or  she  is  a qualified  elector  on  the  day 
of  BXxj  election  named  in  Section  112,101  of  said  Chapter,  or 
who  may  from  illness  or  physical  disability  be  prevented  from 
personally  going  to  the  polls  to  vote. 

Section  112*050  of  said  chapter  provides,  among  other  things, 
that  I nThe  absent  voter  shall  make  and  subscribe  to  the  affidavits 
provided  for  on  the  return  envelope  for  the  ballot  before  any 


ELECTIONS— Absentee 

ballots — where1  notarized. 


Septembe 


Hon.  J.  H.  Kramer 


officer  authorized  by  law  to  administer  oaths;  * * 

Notaries  Public  may,  among  other  privileges  and  duties  which 
they  are  authorized  to  perform,  as  prescribed  by  statute,  take 
affidavits  or  affirmations.  Section  486.020,  defining  the  powers 
and  duties  of  Notaries  Public  under  Chapter  486,  V.A.M.S.  1949, 
including  such  authority,  reads,  in  part,  as  follows: 

"They  may  administer  oaths  and  affirmations 
in  all  matters  incident  or  belonging  to  the 
exercise  of  their  notarial  offices.  * * *" 

We  have  observed  from  the  terms  of  the  statute  hereinabove 
noted  that  the  qualified  elector  as  an  absent  voter  is  required 
to  make  the  affidavit  provided  for  on  the  return  envelope  con- 
taining his  or  her  ballot  before  any  officer  authorized  by  law 
to  administer  oaths.  We  have  also  seen  from  the  terms  of  said 
Section  486.020  that  Notaries  Public  may  administer  oaths  and 
affirmations.  These  statutes  themselves  provide  no  exceptions 
or  exemptions  among  officers  to  withhold  from  them  the  power 
to  administer  oaths  because  they  are  candidates  for  office  or 
for  any  other  reason.  Such  officers  are  given  unlimited  power 
and  authority  by  statute  to  administer  oaths  and  affirmations. 

That  power  is  not  affected  in  anywise  by  such  officer  being  a 
candidate  for  public  office  or  otherwise. 

Considering  the  terms  of  the  statutes  quoted,  supra,  it  is 
the  opinion  of  this  office,  answering  your  first  question,  that 
a Notary  Public  who  is  a candidate  for  public  office  may  lawfully 
take  the  affidavits  of  all  absentee  ballots  submitted  to  him  or 
her  for  such  purpose  and  fully  notarize  the  same,  except  his  own 
ballot,  in  case  he  is  an  absent  voter.  We  do  not  believe  a 
Notary  Public  or  any  other  officer  authorized  to  administer  oaths 
or  to  take  acknowledgments  may  lawfully  administer  an  oath  or 
take  an  affidavit  or  take  an  acknowledgment  to  any  instrument  in 
writing  in  any  proceedings  where  he  or  she  has  an  interest  as  a 
party  therein  or  thereto. 

We  have  observed  from  the  terms  of  the  stdutes  so  quoted 
that  a notary  public  may  legally  notarize  the  absentee  ballot  of 
an  absentee  voter,  other  than  his  or  her  own  ballot,  if  such 
absentee  voter  is  a candidate.  This  opinion,  however,  is  passing 
only  on  and  approving  the  legality  of  such  notarizations  and  not 
the  propriety  of  such  action  by  a candidate.  In  order  to  avoid 
complications  and  embarrassments  of  any  character  it  would  be 
best  for  a candidate,  if  a notary  public,  not  to  notarize  absentee 
ballots  of  absent  voters. 
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We  are  enclosing  a copy  of  an  opinion  issued  by  this  office  to 
Honorable  Harry  P*  Rosecan,  Prosecuting  Attorney,  City  of  St*  Louis, 
Missouri*  dated  November  21,  1934*  holding  that  a Notary  Fublic 
is  disqualified  from  performing  official  acts  in  which  he  has  any 
personal  or  beneficial  interest*  We  believe  said  opinion  of  said 
date  will  aid  in  the  clarification  of  the  questions  here  being  , 
considered  as  to  the  exercise  of  powers  by  Notaries  Public  granted 
to  them  by  statute*  , 

Considering  your  second  question  as  to  whether  a Notary  Public 
is  required  to  remain  in  his  office  in  the  performance  of  his 
official  privileges  and  duties,  especially  with  respect  to  taking 
affidavits  to  absentee  ballots,  or  whether  he  has  authority  to 
perform  such  duties,  including  the  taking  of  such  affidavits  in 
any  place  in  the  county,  w§  refer  you  to  the  provisions  of  Section 
486,010,  V.A.M.S,  1949,  on  the  subject  of  Notaries  Public*  That 
section  provides  in  express  terms  -that  the  territory  in  which  a 
Notary  Public  is  authorized  to  act,  includes  the  county  for  which 
he  may  be  appointed  and  adjoining  counties.  Said  section  so 
providing  reads,  in  part,  as  follows: 

’’The  governor  shall  appoint  and  commission 
in  each  county  and  incorporated  city  in  • 
this  state,  as  occasion  may  require,  a 
notary  public  or  notaries  public,  who  may 
perform  all  the  duties  of  such  office  in 
the  county  for  which  such  notary  is  ap~ 
pointed  and  in  adjoining  counties.  # * «•*” 

This  section  provides,  as  will  be  observed,  that  any  and  all  of 
the  duties  of  the  office  of  Notary  Public  may  be  performed  by  the 
Notary  In  such  counties  as  are  specified  therein. 

By  the  termSi  of  said  Section  486*010,  a.  Notary  Public  is  not 
confined  to  his  office  in  the  performance  of  the  privileges  and 
duties  which  pertain  to  his  office.  He  is  authorized  by  said 
section  to  perform  such  duties  in  his  own  and  in  adjoining  counties; 

' > 

CONCLUSION 


Considering  the  premises,  it  is  the  opinion  of  this  office 

that: 

1.  A candidate  who  is  a Notary  Public  can  lawfully  notarize 
absentee  ballots  of  absent  voters  except  his  oxra  in  case  he  or 
she  is  the  absentee  voter  making  the  affidavit, 

2*  It  is  the  further  opinion  of  this  office  that  a Notary 
Public  has  the  authority  to  notarize  absentee  ballots  any  place 
in  the  county  and  is  not  confined  to  his  office  in  so  doing; 
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3*  It  la  the  further  opinion  of  this  office  that,  while  It 
is  legal  for  a candidate  for  office,  who  is  a notary  public,  to 
take  the  affidavits  of  absentee  voters  to  absentee  ballots;  yet, 
in  order  to  avoid  improprieties  and  embarus sments  of  any  character, 
it  would  be  best  for  him  or  her  not  to  do  so* 

The  foregoing  opinion  which  I hereby  approve,  was  prepared 
by  ^ assistant,  Mr*  George  W«  Crowley, 


fours  very  truly. 


JOHN  M*  DALTON  T 
Attorney  General 

G-WCtirk 
Erie  . 


t;  5;  . ' 

COUNTY,  BtJDGET : -1.  Surplus  money  received  by  a county  treasurer 

ROAD  AND ‘BRIDGE:  from  farmer  donations  under  the  County  Aid  Road  , 
POOR  PERSONS:  Fund  Act  may  not  be  placed  in  the  road  and  bridge 

fund  of  the  county  but  should  be  distributed  to 
} ■ farmer  contributors  in  proportion©  of  the  amount 


donated. 

2.  County  court  may  in  its  discretion  under  con- 
ditions herein  stated  provide  mild  entertainment 
for  poor  persons  at  county  poor  farm. 

3.  County  court  may  transfer  fund  from  Class  1, 

2 and  1+  into  Class  5 prior  to  the  end  of  the  year 
under  certain  conditions. 


-January  11,  19£1$ 


Honorable  Alden  S,  Lane© 
Prosecuting  Attorney 
Andrew  County- 
Savannah,  Missouri 


Dear  Sirt 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  which  reads: 

HI  request  that  your  office  render 
an  opinion  on  three  problems  con- 
cerning county  government. 

Ml.  Our  County  Treasurer  has  been 
accepting  the  farmer  donations  under 
what  is  commonly  called  the  King  Bill 
Road  aid  program.  When  this  money  is 
disbursed  along  with  the  State  aid, 
the  County  Treasurer  often  has  amounts 
ranging  from  2 cents  up  to  as  much  as 
#250  remaining  in  his  hands.  He  is 
anxious  to  know  whether  or  not  It  would 
be  possible  for  him  to  transfer  this  money 
into  the  Road  and  Bridge  Fund  of  the 
county. 

h2.  The  County  Coxn^t  has  been  leasing  what 
was  formerly  the  poor  farm  to  an  individual 
who  Is  now  operating  a private  nursing  home 
there*  The  lease  agreement  provides  that 
the  nursing  home  shall  take  care  of  the 
county's  indigent  persons  for  their  pensions* 
The  County  Court  wishes  to  know  whether  or  not 
it  is  proper  for  them  to  make  donations  for 
the  entertainment  of  these  Indigent  patients 
along  with  private  patients  who  may  be  in  the 
nur sing  home • 
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”3*  The  County  Court  also  wishes  to  know 
whether  or  not  they  can  transfer  funds 
from  Classes  1,  2 and  4 into  the  Class  5* 
the  Contingent  Fund,  as  needed  during  the 
year,  or  whether  they  must  wait  until  the 
end  of  the  year  to  make  such  transfers, 

”An  early  opinion  on  the  above  three 
questions  will  be  appreciated.  A copy 
of  this  request  is  being  sent  to  the 
Chief  Auditor.” 

We  shall  answer  the  various  inquiries  contained  in 
your  request  in  their  numerical  order. 

The  General  Assembly  enacted  what  has  commonly  been 
referred  to  as  the  County  Aid  Road  Fund  Act,  Sections 
231*440,  450.l4.70  & 490,  V.A.M.S.  Said  fund  was  appropri- 
ated from  part  of  the  Missouri  post-war  fund  for  the 
purpose  of  aiding  and  assisting  in  the  improvement,  con- 
struction and  restoration  of  county  roads. 

It  provides  under  Section  231*450,  supra,,  that  the 
State  Highway  Commission  and  a committee  of  five  county 
judges  selected  by  the  Governor  which  formulate  general 
plans  for  the  administration  of  the  program  under  the 
foregoing  statutes  and  furthermore  requires  said  commit- 
tee to  take  into  consideration  certain  specific  things  in 
so  formulating  plans. 

Under  Section  231*470,  supra.,  any  county  court 
desiring  to  become  the  recipient  of  benefits  under  this 
program  is  required  to  formulate  a program  for  the  im- 
provement and  construction  of  county  roads  and  when  pre- 
pared should  be  submitted  to  the  State  Highway  Commission 
for  approval.  If  such  program  meets  with  the  provisions 
of  the  foregoing  statutes.  It  should  be  approved  by  said 
highway  commission  whereupon  the  committee  shall  notify 
the  State  Comptroller,  who  shall  certify  his  approval  to 
incxirring  such  obligation  and  who  shall  ino umber  the  funds 
appropriated  to  such  county  and  suoh  project,  which  amount 
shall  not  exceed  two-thirds  of  the  total  costs  of  said  pro 
ject.  Section  231*4^0  merely  authorizes  the  county  court 
to  let  the  contract  for  such  work. 
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Under  Section  231.490  supra.,  the  State  Highway  Commis- 
sion must  approve  the  construction  work  upon  its  completion. 

If  it  is  approved,  then  the  committee  is  required  to  notify 
the  comptroller  who  shall  certify  for  payment  a warrant  drawn 
upon  the  state  treasurer  payable  to  the  county  treasurer.  It 
further  provides  that  payments  thereon  may  be  made  as  work 
progresses  and  such  payments  should  be  made  in  the  same  manner 
as  provided  upon  the  completion  of  said  project. 

Under  Section  231*495*  the  Legislature  has  provided  for 
additional  benefits;  however,  the  county  must  also  spend  a 
like  amount  for  the  same  purpose. 

Ho  where  in  said  act  does  it  provide  for  farmer  donations; 
however,  it  does  require  the  county  court  to  pay  its  proportion 
ate  share  as  provided  therein.  We  understand  that  it  is  the 
general  procedure  for  county  courts  to  solicit  donations  from 
farmers  who  are  anxious  to  obtain  such  benefits  and  maintenance 
of  said  county  roads.  In  view  of  the  absence  of  any  specific 
statutory  authority  for  obtaining  farmer  donations,  naturally 
there  is  no  statutory  provision  for  the  distribution  of  any 
surplus  funds  donated  by  farmers  after  payment  of  all  costs. 

Therefore,  we  are  of  the  opinion  that  in  case  there  Is 
fe  surplus  of  farmer  donations  after  payment  of  all  costs  of 
construction  under  the  contract,  that  same  cannot  be  classed 
as  county  or  state  revenue  and  the  surplus  should  be  returned 
to  the  respective  farmers  in  proportion  to  the  amounts  donated. 


You  state  that  the  County  Poor  Farm  has  been  leased  to 
an  individual  for  a private  nursing  home  at  said  poor  farm 
tinder  a lease  agreement  with  the  county  which  provides  that 
said  lessee  shall  take  care-  of  county  indigent  persons  for 
their  pensions.  The  question  is,  would  it  be  proper  and  legal 
for  the  County  Court  to  provide  some  entertainment  for  these 
indigent  persons  along  with  private  patients  in  the  home* 

While  your  request  refers  to  county  indigent  persons, 
we  are  assuming  for  the  sake  of  this  opinion  only  that  you 
have  reference  to  what  is  designated  in  the  statutes  as  poor 
persons.  The  statutory  definition  of  poor  persons  is  as 
follows: 

”205*590.  Who  deemed  poor.'-  — Aged, 
infirm,  lame,  blind  or  sick  persons,  who 
are  unable  to  support  themselves,  and 
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when  there  are  no  other  persons  required 
by  law  and  able  to  maintain  them*  shall 
be  deemed  poor  persons*” 

It  is  the  duty  of  the  County  Court  to  take  care  of 
Indigent  persons  as  provided  under  Section  205*580*  590*  600 
and  610,  RSMo  1949.  State  Ex  rel,  Gilpen,  et  al  v.  Smith, 

96  SW  (2d)  4.0*  i.o.  i|.l*  (See  also  Section  205*660  and 
670,  RSMo  1949.) 

Certainly  if  benefits  under  the  Social  Security  Act 
in  the  form  of  Old  Age  Assistance  is  all  that  any  of  the 
poor  persons  have*  with  no  other  means  of  support*  then 
most  likely  they  come  within  the  classification  of  poor 
persons  as  hereinabove  designated  and  it  becomes  the  duty 
of  the  county  court  to  furnish  them  support.  If  It  Is 
determined  that  such  persons  do  have  support  and  money  from 
such  benefits  and  other  income  and  assistance  to  adequately 
support  them*  then  of  course  they  cannot  be  considered  poor 
persons. 

While  the  county  court  has  leased  the  county  poor  farm 
to  an  individual*  consideration  for  such  lease  being  that 
said  individual  will  take  care  of  the  county  Indigent  persons 
for  their  pensions  and  as  a further  consideration*  he  may  also 
have  private  patients*  this  does  not  necessarily  mean  that  the 
county  court  may  not  supplement  this  by  providing  additional 
support  over  and  above  the  bare  necessities  of  life. 

¥©  believe  this  does  not  come  within  the  constitutional 
provision  of  allowing  additional  benefits  over  and  above  that 
provided  by  said  lease  or  contract  with  this  Individual  as 
prohibited  under  Section  39*  Sub-section  3*  Article  III* 
Constitution  State  of  Missouri.  Since  this  is  in  no  manner 
additional  remuneration  to  the  lessee  of  said  poor  farm  but 
is  for  the  benefit  of  such  poor  persons. 

Therefore,  we  are  of  the  opinion  that  the  county  court 
may  In  the  exercise  of  its  discretion  furnish  limited  form 
of  entertainment  for  such  poor  persons.  If  merely  by  reason 
of  the  fact  private  patients  are  in  the  home  they  also  enjoy 
such  entertainment  at  no  additional  costs  to  the  County,  then 
we  can  see  no  reason  why  this  cannot  be  permitted.  Of  course* 
if  the  form  of  entertainment  requires  additional  costs  for 
private  patients*  then  It  would  be  illegal  to  furnish  such 
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private  persons  with  this  entertainment. 

Replying  to  your  third  inquiry.  Class  5 under  Section 
50,710*  RSMo  19ij-9#  refers  to  the  classification  of  estimated 
expenditures  of  the  county  and  reads: 

HClass  5*.  Contingent  and  emergency  expense,— 

The  c aunty  court  may  transfer  any  surplus  funds 
from  class  one,  two,  three,  and  four  to  class 
five  to  be  used  as  contingent  and  emergency 
expenses.  Purposes  for  which  the  court  pro- 
poses the  funds  in  this  class  shall  be  used 
shall  be  shown. 

This  department  has  ruled  that  in  counties  of  Third  Glass* 
funds  in  Class  1,  2 and  i^.,  may  be  transferred  to  Class  5 at  the 
end  of  the  fiscal  year  under  certain  conditions,  see  attached 
copy  of  opinion  rendered  to  Hon,  J,  W,  Wight,  County  Judge, 
Randolph  County,  Missouri,  tinder  date  of  February  I4.,  I9l{lj-*  We 
are  enclosing  a copy  of  an  opinion  rendered  by  this  department 
to  Hon,  Wayne  V,  Slanlcard,  Prosecuting  Attorney,  Newton  County, 
Missouri,  under  date  of  November  21,  1938*  holding  that  if  it 
can  be  determined  with  reasonable  certainty  that  after  the 
transfer  is  made  there  will  be  sufficient  funds  remaining  in 
said  classes  to  carry  out  the  terms  of  the  Budget  Act  without 
jeopardizing  the  priority  of  payments,  then  funds  may  be  trans- 
ferred from  such  classes  to  another  class  before  the  close  of 
the  year.  In  view  of  this  opinion,  if  all  outstanding  and 
future  obligations  can  be  determined  with  some  degree  of  ac- 
curacy and  said  obligations  can  be  paid  from  funds  remaining 
in  Classes  1,  2 and  Ij.  after  the  proposed  transfer  to  another 
class,  then  we  believe  that  funds  in  such  classes  may  be  trans- 
ferred to  Class  5 before  the  end  of  the  year. 


CONCLUSION 


It  is  the  opinion  of  this  department  that: 

1}  Surplus  funds  received  by  the  county  treasurer  as 
farmer  donations  under  the  County  Aid  Road  Act  must  be  dis- 
tributed to  the  respective  farmers  that  contributed  such  funds 
in  proportion  to  their  contributions  and  that  such  funds  may 
not  be  placed  in  the  Road  and  Bridge  Fund  of  the  county. 
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2)  That  the  county  court  may  in  the  exercise  of  its 
discretion  provide  some  mild  form  of  entertainment  for  poor 
persons  being  cared  for  at  the  county  poor  farm  by  a lessee 
of  said  farm.  However,  such  entertainment  cannot  be  provided 
for  private  persons  of  said  poor  farm  if  it  would  entail 
additional  costs  by  the  county, 

3)  The  county  court  may  transfer  funds  from  Class  1, 

2 and  4 into  Class  5 prior  to  the  end  of  the  year  provided 

it  can  be  determined  with  some  degree  of  accuracy,  that  after 
the  transfer  is  made  there  will  remain  in  Class  1,  2 and  I4. 
sufficient  funds  to  carry  out  the  terms  of  the  Budget  Act 
without  jeopardizing  the  priority  of  payments. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Mr,  Aubrey  R,  Hammett,  Jr. 


Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 

ARH  : sm 


kOTb'R  VEHICLES: 
LICENSE  PEES: 


A person  who  is  not  a farmer  may  use  a "local 
commercial  motor  vehicle"  within  the  meaning 
of  Section  301.010,  et  seq.,  to  haul  freight 
for  hire  so  long  as  such  activities  are  con- 
fined to  a municipality  and  an  area  extending 
not  more  than,  twenty-five  miles  therefrom. 


Honorable  Alden  S*  Lane© 
Prosecuting  Attorney 
Andrew  County 
Savannah,  Missouri 


1954 


Dear  Mr.  Lancet 


By  your  letter  of  November  19  th,  1954*  you  re«* 
quested  an  opinion  of  this  office  as  follows* 

"la  your  opinion  dated  February  20,  1953# 
concerning  local  commercial  motor  vehicles, 

I note  that  Paragraph  *2*  of  your  conclusion 
states  that  *a  farmer  operating  on  a local 
commercial  motor  vehicle  license  may  not 
make  a for  hire  haul.*  This  opinion  was 
rendered  in  connection  with  Section  301*010# 
R»s  « Mo.  1949,  Paragraph  *10* # which  defines 
a local  commercial  motor  vehicle, 

"I  would  like  an  opinion  from  your  office  as 
to  whether  or  not  this  definition  of  a local 
commercial  motor  vehicle  would  permit  a per** 
son  not  a farmer  to  haul  for  hire  on  a local 
license  where  his  activities  were  confined 
to  a municipality  or  to  a municipality  and 
that  area  extending  not  more  than  25  miles 
therefrom.  Since  the  definition  states  *a 
commercial  motor  vehicle  whose  operations 
are  confined  solely  to  a municipality  and 
that  area  extending  not  more  than  25  miles 
therefrom*,  I would  assume  that  a person 
not  a farmer  would  be  able  to  haul  for  hire 
so  long  as  his  activities  were  confined  to 
a municipality  and  an  area  extending  not 
more  than  2$  miles  therefrom}  but  it  has 
been  discussed  considerably  in  my  county. 
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and  I would  like  an  opinion  from  your  office 
to  clarify  the  situation,,, 

This  office  rendered  on  February  20,  1953*  an  opinion 
to  Honorable  D.  ¥.  Shaman,  Jr.,  Prosecuting  Attorney  of 
Lafayette  County,  wherein  it  was  concluded t 

11  (1)  That  a farmer  operating  his  truck  on 
a local  commercial  motor  vehicle  license 
may  travel  beyond  the  twenty-five  mile 
limit  when  he  has  no  load  on  his  truck 
and  is  on  a pleasure  trip* 

” (2)  That  a farmer  operating  on  a local 
commercial  motor  vehicle  license  may  not 
make  a 'for  hire  haul*' 

"(3)  That  a man,  not  a farmer,  operating 
on  a local  commercial  motor  vehicle  license, 
may  not  go  beyond  the  twenty-five  mile  limit 
on  a pleasure  trip* 

**  (li*)  That  a person,  not  a farmer,  operating 
on  a local  commercial  motor  vehiole  license, 
may  not  legally  move  from  job  to  job  in  ex- 
cess of  the  twenty-five  mile  limit.'* 

Section  301*060,  (all  statutory  citations  herein 
are  RSMo  Cumulative  Supplement  of  1953),  sets  forth  the 
annual  registration  fees  for  various  motor  vehicles* 

That  section  is  too  long  to  quote.  It  is  sufficient  to 
say  that  the  fees  for  local  commercial  motor  vehicles 
are  considerably  lower  than  the  fees  for  commercial 
motor  vehicles.  Local  commercial  motor  vehicle  license:, 
plates  differ  from  commercial  motor  vehicle  license  plates. 
Section  301*030. 

A 11  commercial  motor  vehicle”  is  defined  by  Section 
301.010,  (1)  as  follows  t 

"(1)  'Commercial  motor  vehicle,'  a motor 
vehicle  designed  or  regularly  used  for 
carrying  freight  and  merchandise,  or  more 
than  eight  passengers;” 
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A "local  commercial  motor  vehicle”  Is  defined  by 
Section  301,010  (10)  to  be: 

” (10)  ‘Local  commercial  motor  vehicle,*  a 
commercial  motor  vehicle  whose  operations 
are  confined  solely  to  a municipality  and 
that  area  extending  hot  more  than  twenty- 
five  miles  the  re  from  j or  a commercial  motor 
Vehicle  whose  property  carrying  operations 
are  confined  solely  to  the  transportation 
of  property  owned  by  any  person  who  is  the 
owner  or  operator  of  such  vehicle,  to  or 
from  a farm  owned  by  such  person  or  under 
his  control  by  virtue  of  a landlord  and 
tenant  lease j provided  that  any  such  property 
transported  to  any  such  farm  is  for  use  in 
the  operation  of  such  farmj” 

Reading  the  first  clause  of  Paragraph  10  of  Section 
301.010  in  conjunction  with  Paragraph  1 of  that  section, 
gives  the  following  definition  of  a local  commercial  motor 
vehicles  "A  motor  vehicle  designed  or  regularly  used  for 
carrying  freight  and  merchandise,  or  more  than  eight  pas- 
sengers, whose  operations  are  confined  solely  to  a munici- 
pality and  that  area  extending  not  more  than  twenty-five 
miles  therefrom.” 


This  clearly  indicates  that  a person  not  a farmer  may 
“haul  for  hire”  within  the  prescribed  area. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that  a 
person  who  is  not  a farmer  may  use  a “local  commercial 
motor  vehicle”  within  the  meaning  of  Section  301.010  et 
$eq,,  to  haul  freight  for  hire  so  long  as  such  activities 
are  confined  to  a municipality  and  an  area  extending  not 
more  than  twenty -five  miles  therefrom. 

‘Ihe  foregoing  opinion,  whieh  I hereby,  approve,  was 
prepared  by  my  Assistant,  Mr.  Paxil  McGhee!, 

Very  truly  yours. 


PMcGjvlwj Irk 


JOHN  M.  DALTON 
Attorney  General 


'i 


INSURANCE : Articles  of  Incorporation  of  The  National 

Bellas  Hess  Life  Insurance  Company. 


January  18#  195*4 


Honorable  0,  Lawrence  Leggett 
Superintendent  of  the  Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Bear  Mr,  Leggetts 

Pursuant  to  your  request  of  January  13#  19i>4#  a re- 
view has  been  made  of  an  executed  copy  of  Articles  of 
Agreement  of  original  incorporators  of  the  proposed 
The  national  Bellas  Hose  Life  Insurance  Company. 


It  is  the  opinion  of  this  office  that  the  Article© 
of  Agreement  of  original  incorporators  of  The  national 
Bella®  Hoes  Life  Insurance  Company  comply  with  the  pro- 
visions of  Sections  377.200  to  377 .460  RSMo  194.9. 

The  foregoing  opinion#  which  I hereby  approve , was 
prepared  by  my  Assistant#  Mr,  Julian  L,  O’Malley. 


yours  very  truly 


JL0'M/ld 


JOHN  H.  DALTON 

Attorney  General 


INSURANCE : 


Articles  of  Incorporation  of  New  Empire 
Insurance  Company. 


January  15,  1954 


honorable  0 , Lawrence  .Leggett 
Dupe  rinfcendent  of  the  Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear,  Mr,  Leggett t 

Pursuant  to  your  request  of  January  6,  1954*  6 review 
has  been  made  of  an  executed  copy  of  Articles  of  Agreement 
of  original  incorporators  of  the  proposed  Kew  Empire  in- 
surance Company, 

It  is  the  opinion  of  this  office  that  the  Articles 
of  Agreement  of  original  incorporators  of  New  Empire  In- 
surance Company  comply  with  the  provisions  of  Sections 
377.200  to  377.460  KSMo  1949. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Julian  L,  0* Halley* 


Yours  very  truly 


JLO'M/ld 


JOHN  M.  DALTON 

Attorney  General 


INSURANCE 


i t* 

--  " 


• Section  376. 36O,  RSMo  1949,  relative  to  annual  distribu- 
tion of  dividends  on  participating  policies,  applies 
to  foreign  life  insurance  companies  licensed  in  Missouri. 


March  15,  1954 


Honorable  C*  Lawrence  Leggett 
Superintendent  of  the  Division  of  Insurance 
Jefferson  Building 
Jefferson  C it y , Mi b s our i 

Dear  Mr.  Leggett: 

fh&  following  opinion  is  rendered  in  reply  to  your  re- 
quest which  may  be  restated  in  the  following  language: 

Are  the  mandatory  provisions  of  Seotion 
376.36O,  RSMo  1949#  which  provide  for 
the  annual  distribution  of  dividends 
apportioned  to  participating  policies 
issued  by  life  insurance  companies, 
apjjlicable  to  a foreign  life  insurance 
company  licensed  to  conduct  its  business 
in  this  State? 

For  the  purpose  of  this  opinion  it  is  not  necessary  to 
incorporate  herein  more  than  paragraphs  numbered  1 and  6 of 
Section  376.360,  RSMo  1949*  a statute  of  unusual  length, 
which  paragraphs  provide: 

• wl.  All  life  insurance  companies 
organized  -under  the  laws  of  this  state 
shall  ascertain  and  distribute  annually, 
and  not  otherwise,  beginning  not  later 
than  the  end  of  the  third  policy  year, 
the  proportion  of  any  surplus  accruing 
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upon  every  participating  policy  or  con- 
tract Issued  on  or  after  January  1,  1946, 
entitled  as  herein  provided  to  share  in 
such  surplus*  Upon  the  thirty- first  day 
of  December  of  each  year,  or  as  soon 
thereafter  as  may  be  practicable,  every 
such  company  shall  well  and  truly  ascertain 
the  surplus  earned  by  it  during  the  year, 

ft  ft  ft 

M6f  No  stock  or  stook  and  mutual  life 
insurance  company  organized  under  the 
laws  of  this  state  shall  issue,  on  or 
after  January  1,  1946,  any  participating 
policy  or  contract  which  does  not  by  its 
terms  give  the.  right  to  participate  in 
the  divisible  surplus  earnings  of  such 
company  as  provided  herein.  No  mutual 
life  insurance  company  organized  under 
the  laws  of  this  state  shall  issue,  on 
or  after  January  1,  1946,  any  policy  or 
contract,  except  as  herein  provided,  which 
does  not  by  its  terms  give  the  right  to 
participate  in  the  divisible  surplus 
earnings  of  such  company  as  provided 
herein.'  ft  ft  ft  " 

In  the  two  above  quoted  provisions  from  Section  376*360, 
RSMo  1949,  it  is  readily  apparent  that  a positive  legislative 
policy  is  stated  and  directed  to  all  life  insurance  companies 
organized  tander  the  laws  of  Missouri  and  which  are  subject  to 
said  statute.  Does  the  fact  that  language  of  the  statute,  on 
its  face,  is  addressed  to  domestic  life  insurance  companies 
justify  a contention  that  life  insurance  companies  of  a foreign 
state,  licensed  to  do  business  in  Missouri,  are  not  subject  to 
its  provisions?  Such  question  should  receive  a negative  answer 
when  we  consider  the  following  language  found  in  Section  37^*030, 
RSMo  1949,  a statute  applicable  to  all  foreign  life  insurance 
companies  licensed  to  transact  business  in  Missouri: 

"1,  No  individual  or  association  of 
individuals,  under  any  style  or  name, 
shall  be  permitted  to  do  the  business 
mentioned  in  this  chapter  within  the 
state  of  Missouri,  unless  he  or  they 
shall  first  fully  comply  with  all  the 
provisions  of  the  laws  of  this  state 
governing  the  business  of  insurance,  ft  ft" 


2- 
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In  passing  upon  the  applicability  of  local  3a  ws  to  foreign 
insurance  companies  conducting  their  business  in  Missouri, 
the  Supreme  Court  of  Missouri  spoke  as  follows  In  the  case  of 
Head  v,  Insurance  Company,  2l\l  Mo,  4^3*  l»e*  ip-3* 

M «■  # * that  foreign  insurance  companies 
admitted  to  carry  on  their  business  in 
this  State,  can  only  contract  within  the 
limits  prescribed  by  our  statutes,  and 
that  in  the  conduct  of  the  business  under 
the  license  granted  by  this  State,  they 
♦shall  be  subjected  to  all  the  liabilities, 
restrictions  and  duties  which  are  or  may 
be  imposed  upon  corporations  of  like 
character  organized  under  the  general  laws 
of  this  State,  and  shall  have  no  other  or 
greater  powers*1  • » «.M 

In  referring  to  the  decisions  of  Missouri's  appellate  courts  in 
relation  to  the  applicability  of  Missouri's  laws  to  foreign  In- 
surance companies,  the  Court's  opinion  in  the  above  cited  case 
continued  as  follows  at  2lp.  Mo*  l.e.  1|13 * 

wTh©  effect  of  these  decisions  is  to  write 
into  every  insurance  contract  made  by  a 
foreign  insurance  company,  so  licensed, 
in  this  State  all  of  the  provisions  of  the 
statutes  of  this  State  appurtenant  to  the 
making  of  such  contraot,  and  which  define 
and  measure  the  reciprocal  rights  and 
duties  of  the  parties  thereto.  These 
statutes  are  declaratory  of  the  public 
policy  of  this  State,  and  inhibit  the 
doing  of  the  business  of  insurance  in 
this  State  by  any  corporation  contrary  to 
their  regulations  by  annulling  all  the 
stipulations  which  offend  the  provisions 
of  the  statutes*  «•  -* 

Mo  ambiguity  has  been  discovered  in  the  language  of  Section 
376.360,  RSMo  1949 » which  provides  for  the  annual  payment  of 
dividends  accruing  and  declared  upon  participating  policies, 
and  payment  of  such  dividends  on  a five-year  basis  is  not 
contemplated  or  authorized  by  the  statute. 

v 

CONCLUSION 

I 

It  is  the  opinion  of  this  office*  tg&t,  the  mandatory  pro- 
visions of  Section  376*360,  RSMo  1949,  which  provide  for  the 


Honorable  C.  Lawrence  Leggett 


annual  distribution  of  dividends  apportioned  to  participating 
policies  issued  by  life  Insurance  companies  are  applicable  to 
foreign  life  insurance  companies  licensed  to  conduct  their 
business  in  this  State* 

The  foregoing  opinion,  which  I hereby  approve,  ms  prepared 
by  my  Assistant,  Mr*  Julian  L*  0* Mai ley. 

Yours  very  truly. 


JLO  * M : lw 


JOHN  M.  DALTON 
Attorney  General 


INSURANCE:  Articles  of  Incorporation  of  American 

Transportation  Insurance  Company 


March  24,  1954 


Honorable  C.  Lawrence  Leggett 
Superintendent  of  the  Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Sir* 

Pursuant  to  your  request  of  March  22,  1954,  an  examina- 
tion has  been  made  of  an  executed  copy  of  the  original  Articles 
of  Incorporation,  together  with  proof  of  publication  of  the 
same,  to  form  an  insurance  company  to  be  known  as  American 
Transportation  Insurance  Company. 

It  is  the  opinion  of  this  office  that  the  documents 
referred  to  in  the  preceding  paragraph  are  in  conformity  with 
Sections  379.010  to  379.160,  RSMo.  1949,  and  not  inconsistent 
with  the  constitution  and  laws  of  this  State  and  of  the  United 
States . 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Mr.  Julian  L,  O’Malley. 

Tours  very  truly, 


John  M.  Dalton 
Attorney  General 


JLO  TM/ vtl 


INSURANCE:  Certificate  No.  63955  of  The  W.  H.  Irby  Burial  ~ 

Association  constitutes  an  insurance  contract,  and 
offering  of  the  same  in  the  state  of  Missouri  with- 
out meeting  the  requirements  of  the  Missouri  Insur- 
ance Code  is  an  offense  under  Section  375-310, 

RSMo  1949.' 


June  8,  19^4 


Honorable  C.  Lawrence  Leggett 
Superintendent  of  the  Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 


Dear  Mr . Leggett  j 

The  following  opinion  is  rendered  in  reply  to  your  request 
reading  as  follows: 

"You  will  find  inclosed  a certificate  is- 
sued by  the  Russ ell- Srmert  Burial  Associa- 
tion (successors  to  the  captioned  Associa- 
tion) in  Butler  County,  Missouri* 

"This  Is  to  request  an  official  opinion 
from  your  office  as  to  whether  or  not  the 
inclosed  document  constitutes  an  insurance 
policy  under  the  laws  of  this  State,  Fur- 
ther, docs  the  issuance  of  the  certificate 
by  agents  in  this  State  constitute  engaging  " 
in  unauthorized  insurance  business  under 
the  applicable  laws  of  the  State? 

"Please  return  the  inclosed  certificate  when 
.it  has  served  your  purpose.” 

Certificate  No.  63955  dated  April  29,  1946,  issued  by  the 
W.  H.  Irby  Burial  Association  to  Mary  C.  Biggs  reads  as  follows: 

"This  certificate  is  valuable  and  should 
be  kept  in  a safe  place.  Receipts  of  pay- 
ment of  assessment  Should  also  be  kept 
with  the  certificate  as  proof  of  payments. 

Certificate  No.  63955 
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THE  W.  H.  IRBY  BURIAL 'ASSOCIATION 
Rector,  and  Coming,  Arkansas 

This  is  to  certify  that  Mary  C.  Biggs 
having  paid  the  required  membership  fee, 
and  having  designated  and  elected  to  take 
burial  benefit  Class  Special  not  exceeding 
$500.00  and  further  qualified  by  promising 
to  be  loyal  to  said  Association  and  to  be 
governed  by  its  by-lav/s,  is  entitled  to  his 

CERTIFICATE  OF  MEMBERSHIP 

in  the  W.  H.  Irby  Burial  Association  of 
Rector  and  Corning,  Arkansas  and  to  all  the 
benefits  of  the  association  as  set  forth  in 
the  by-laws  so  long  as  he  shall  remain  a 
member' thereof. 

In  witness  whereof  the  signature  of 
the  Secretary-Treasurer  is  hereunto  affixed 
at  Rector,  Arkansas  this  29  day  of  April 
1943. 

/s/  W.  H.  Irby 

Secretary- Treasurer” 


Section  375.310,  RSMo  1949,  provides,  in  part,  as  follows: 

"Any  association  of  individuals,  and  any 
corporation  transacting  in  this  state  any 
insurance  business,  without  being  author- 
ized by  the  superintendent  of  the  insurance 
division  of  this  state  so  to  do,  or  after 
the  authority  so  to  do  has  been  suspended, 
revoked,  or  has  expired,  shall  be  liable 
to  a penalty  of  two  hundred  and  fifty  dol- 
lars for  each  offense,  * * 

In  State  ex  rel.  Inter-Insurance  Auxiliary  Company  v.  Revelle, 
165  S.W.  1Q&4,  257  Mo.  529,  l.c.  535,  the  Supreme  Court  of  Missouri 
spoke  as  follows: 

"The  essential  elements  of  a contract  of 
insurance  are  an  agreement,  oral  or  written, 
whereby  for  a legal  consideration  the 


< 
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promisor  undertakes  to  indemnify  the 
promisee  if  he  shall  suffer  a specified 
loss.” 


In  the  case  of  Rogers  v.  Shawnee  Fire  Insurance  Company 
of  Topeka,  Kansas , 111  S . W.  592 , 132  Mo.  App,  275,  l.c.  27#, 
the  Kansas  City  Court  of  Appeals  used  the  following  language 
in  discussing  the  words  "indemnity”  and  "insurance”: 

"Indemnity  signifies  to  reimburse,  to 
make  good  and  to  compensate  for  loss  or 
injury,  (4  Words  and  Phrases,  p.  3539.) 

Insurance  is  defined  by  Bouvier,  fto  be 
a contract  by  which  one  of  the  parties, 
called  the  insurer,  binds  himself  to  the 
other  called  the  insured,  to  pay  to  him 
a sum  of  money,  or  otherwise  indemnify 
him,” 

In  the  case  of  State  ex  inf,  v.  Black,  145  S.W.  (2d)  406, 
347  Mo.  19,  l.c,  24,  the  insurance  character  of  burial  asso- 
ciations was  alluded  to  in  the  following  language: 

"The  insurance  character  of  this  business 
is  recognized  by  the  provision  of  the  act 
exempting  such  associations  from  the 
general  insurance  laws.” 

The  insurance  character  of  burial  associations  is  also 
attested  by  the  following  language  found  In  Section  376.020, 
RSMo  1949,  of  Missouri’s  regular  life  Insurance  company  law; 

” * * ❖ provided,  that  any  association 
consisting  of  not  more  than  one  thousand 
five  hundred  citizens t residents  of  the 
state  of  Missouri,  all  living  within  the 
boundaries  of  not  more  than  three  counties 
in  this  state,  said  counties  to  be  contig- 
uous to  each  other,  organized  not  for 
profit  and  solely  for  the  purpose  of  as- 
sessing each  of  the  members  thereof  upon 
the  death  of  a member,  the  entire  amount 
of  said  assessment,  except  ten  cents  paid 
by  each  member,  to  ber  given  to  a benefici- 
ary or  beneficiaries  named  by  the  deceased 
member  in  his  or  her  certificate  of  mem- 
bership, said  certificate  of  membership  to 
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be  issued  by  such  association,  shall  not 
be  construed  to  be  life  insurance  company 
under  the  laws  of  this  state,  * * 

At  44  C. J .S. , Insurance,  Sec.  27,  we  find  the  subject  of 
burial  benefit  treated  as  follows : 

’’’Burial  benefit’  or  ’funeral  benefit* 
has  been  regarded  as  life  insurance.” 


In  the  footnote  to  the  texts  of  G.J.3.,  just  quoted,  we  are 
cited  to  the  ease  of  State  ex  rel.  Reece  v.-  Stout,  17  Tenn. 

App.,  65  3.W.  (2d)  £27,  in  which  case  the  following  language 
is  found  at  65  3. W.  (2d)  £27,  l.c.  £29s, 

’’Burial  or  funeral  benefit,  being  deter- 
minable upon  the  cessation  of  human  life, 
and  dependent  upon  that  contingency,  con- 
stitutes life  insurance.  Such  a contract 
has,  however,  been  held  void  as  against 
public  policy  and  in  restraint  of  trade, 
where,  although  the  purpose  of  the  asso- 
ciation was  to  provide,  at  their  death,  a 
funeral  and  proper  burial  for  the  members, 
the  association  was  organized  on  the  mutual 
plan,  the  members  contributing  a stipulated 
sun  weekly,  and  the  funeral,  certain  funeral 
furnishings,  and  outfit  were  to  be  furnished, 
by  and  through  a designated  undertaker,  or 
official  undertaker.” 

In  the  case  of  Knight  v.  Finnegan  (D.C.  Mo.),  74  F.  Supp,  - 
900,  the  Court,  in  the  course  of  defining  life  insurance,  spoke 
as  follows  at  74  F.  Supp.  900,  l.e,  901; 

”Moreover,  the  elements  and  requisites  of 
an  insurance  policy  are,  among  others, T a 
risk  of  contingency  insured  against  apd 
the  duration  thereof.’  ’A  promise  to  pay 
or  indemnify  in  a fixed  or  ascertainable 
amount . 

Rules  and  by-laws  of  the  W.  H.  Irby  Burial.  Association  of 
Rector  and  Corning,  Arkansas  are  made  part  of  Certificate  No. 
63955  issued  to  Mary  C.  Biggs  and  comprised  of  fourteen  separate 
paragraphs.  A review  of  these  rules  and  by-laws  cause  this 
certificate  to  be  brought  squarely  within  the  ruling  in  State  v. 
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Black,  which  is  cited  above,  and  it  is  not  deemed  necessary  to 
discuss  any  particular  rule  or  by-law  of  the  association  which 
causes  Certificate  No,  63955  to  be  denominated  a contract  of 
insurance. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  Certificate  No.  63955 
dated  April  29,  1946,  issued  by  the  W.  H.  Irby  Burial  Associa- 
tion of  Rector  and  Corning,  Arkansas  to  Mary  C.  Biggs  constitutes 
a contract  of  insurance,  and  offering  the  same  in  the  state  of 
Missouri  without  meeting  the  requirements  of  Missouri1 s laws 
relating  to  organization  and  regulation  of  Insurance  companies 
will  cause  persons  so  offering  such  certificate  to  be  subject 
to  the  penalties  prescribed  by  375«310  RSMo  1949* 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Julian  L,  OfMaliey. 


Yours  very  truly, 


John  M.  Dalton 
Attorney  General 


JLO»M/vtl 


INSURANCE:  Premium  tax  provided  for  in  Section  14&.340  RSMo 
TAXATION:  1949  is  to  be  levied  against  foreign  fraternal 

benefit  societies  which  have  reincorporated  as 
legal  reserve,  level  premium  life  insurance  companies,  only 
to  the  extent  that  the  contracts  remaining  in  force,  or  issued 
by  such  reincorporated  companies,  are  devoid  of  assessment 
liability. 

June  17,  1954 


Honorable  C.  Lawrence  Leggett 
Superintendent  of  the  Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 


Dear  Mr*  Leggetts 

The  following  opinion  is  rendered  in  reply  to  your  inquiry 
reading  as  follows s 

"The  Homesteaders  Life  Company  of  Des 
Moines,  Iowa,  and  the  Security  Benefit 
Life  Insurance  Company  of  Topeka,  Kan** 
sas,  both  operated  as  Fraternal®  for  a 
long  period  of  years,  during  which  time 
they  were  licensed  to  do  business  in 
this  State,  however,  about  four  years 
ago  they  reincorporated  as  Legal  Reserve 
Life  insurance  companies  without  any 
fraternal  benefits  other  than  those 
specified  in  the  original  membership 
contract  and,  of  course,  they  had  a 
considerable  volume  of  fraternal  busi- 
ness on  which  they  continued  to  collect 
premiums* 

"Since  the  change  was  made,  we  have  been 
unable  to  collect  any  premium  tax  inas- 
much as  we  assessed  the  Companies  on  the 
total  amount  of  premium  received.  On 
the  other  hand,  the  Companies  claim  that 
all  premium  received  from  the  fraternal 
contracts  are  exempt  under  the  Missouri 
Insurance  Laws. 


Honorable  G.  Lawrence  Leggett 


"We  are  handing  you  herewith  our  entire 
file  relative,  together  with  an  Opinion 
of  the  Attorney  General  of  Illinois  who 
filed  suit  to  collect  tax  based  on  the 
fraternal  premium  income  of  the  two  com- 
panies named  above  as  well  as  other  com- 
panies and,  if  the  writer  remembers  cor- 
rectly, all  the  companies  named  in  their 
suit  are  doing  business  in  this  State  at 
the  present  time. 


"We  would  appreciate  an  opinion  as  to 
whether  or  not  the  tax  is  to  be  levied 
on  the  entire  premium  income  of  the  Com- 
panies or  only  on  the  business  written 
since  reincorporation. " 

Pacts  before  us  disclose  that  the  two  companies  involved, 
prior  to  their  reorganization,  operated  in  their  respective 
States  and  in  Missouri,  as  fraternal  benefit  societies  having 
a lodge  system  with  ritualistic  form  of  work;  that  such  com- 
panies since  reorganization  carry  on  an  insurance  business  as 
legal  reserve,  mutual,  level  premium  life  insurance  companies, 
and  continue  to  be  licensed  in  Missouri.  In  this  opinion  we 
must  determine  if  Missouri’s  premium  tax  statute,  Section 
14$. 340  RSMo  1949,  is  to  be  applied  to  consideration  received 
by  the  two  companies  on  contracts  still  In  force  in  Missouri 
but  written  prior  to  reorganization,  and  the  character  of  new 
policies  must  also  be  comprehended.  Section  14$. 340  RSMo  1949, 
providess 


’’Every  insurance  company  or  association 
not  organized  under  the  laws  of  this 
state,  shall,  as  provided  in  section 
14$.3>Q>  annually  pay  tax  upon  the  direct 
premiums  received,  whether  in  cash  or  in 
notes,  in  this  state  or  on  account  of 
business  done  in  this  state,  for  Insurance 
of  life,  property  or  interest  in  this 
state  at  the  rate  of  two  per  cent  per  an- 
num in  lieu  of  all  other  taxes,  except  as 
in  sections  14$ .310  to  14$.4&0  otherwise 
provided,  which  amount  of  taxes  shall  be 
assessed  and  collected  as  herein  provided; 
provided,  that  fire  and  casualty  insur- 
ance companies  or  associations  shall  be 
credited  with  canceled  or  return  premiums 


Honorable  C.  Lawrence  Leggett 


actually  paid  during  the  year  in  this 
state,  and  that  life  insurance  companies 
shall  be  credited  with  dividends  actually 
declared  to  policyholders  in  this  state, 
but  held  by  the  company  and  applied  to  the 
reduction  of  premiums  payable  by  the  pol- 
icyholder." 

No  tax  under  the  above  quoted  statute  was  levied  against 
the  two  companies  involved  prior  to  their  reorganization  since 
such  a tax  was  not  levied  against  domestic  fraternal  benefit 
societies.  Insofar  as  Section  148.340  RSMo  1949  is  applied 
to  "premiums  received,"  by  a foreign  insurance  company  doing 
business  in  Missouri,  as  distinguished  from  "assessments" 
touching  policies  written  by  a foreign  insurance  company,  the 
Supreme  Court  of  Missouri  in  the  ease  of  Bankers’  Life  Co.  v. 
Chorn,  186  S.W.  6.81,  l.c.  684,  spoke  as  follows: 

* * Having  in  mind  this  intrinsic  dis- 
tinction between  the  purpose  and  object  of 
the  section  under  review  (R.S.  1909,  Sec. 

7099)  this  court,  in  banc,  in  the  decision 
referred  to,  decided  that  the  Legislature, 
in  imposing  this  duty  of  2 per  cent,  upon 
the  ’premiums’  received  by  foreign  insur- 
ance companies,  merely  exercised  its  power 
’to  impose  a license  or  occupation  tax  on 
insurance  companies’}  and  hence  the  enact- 
ment for  that  purpose  became  properly  part 
and  parcel  of  the  special  code  provided  by 
our  law  for  regulating  the  business  of 
foreign  and  domestic  insurance,  and  that 
the  terms  of  the  act  disclosed,  however. 
that  it  was  only  applicable  to  companies 
insuring  for  fixed  or  level  premiums,  and 
not  to  those  doing  business  on  the  assess- 
ment plan.  *'  * (Underscoring  supplied. ) 

In  dealing  with  this  particular  tax  statute  the  Supreme  Court 
of  Missouri  in  Young  v.  Life  Insurance  Co.,  277  Mo.  694,  l.c. 
699,  spoke  as  follows: 

"No  such  tax  was  demandable,  under  the 
statutes  and  decisions  of  this  State, 
by  any  company  doing  business  on  the 
assessment  plan." 
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Honorable  G.  Lawrence  Leggett 


The  two  cases  cited  above  involving,  as  they  did,  a construc- 
tion of  language  now  found  in  Section  14&.34Q  RSMo  1949,  clearly 
indicate  that  the  statute  is  not  to  be  directed  to  a foreign 
company’s  ineome  derived  from  assessments  levied  against  holders 
of  insurance  contracts,  but  will  only  affect  premium  income  of 
such  companies  growing  out  of  fixed,  level  premium  charges, 
which  may  not  be  further  Increased  by  an  asaessment  of  any  kind. 
The  contracts  issued  and  outstanding  by  the  two  companies  in- 
volved are  the  best  evidence  of  their  character  as  assessment 
or  level  rate  and  non-assessable  contracts.  In  this  opinion 
we  do  not  undertake  to  construe  the  terms  of  any  particular 
contracts  issued  or  to  be  Issued  by  the  companies. 

In  view  of  the  construction  placed  by  the  Supreme  Court 
of  Missouri  on  language  found  in  Section  I4S.34O  RSMo  1949 » we 
feel  that  the  principal  Inquiry  is  best  disposed  of  by  resting 
a ruling  on  the  character  of  the  contract  issued,  rather  than 
to  take  a circuitous  route  exploring  the  reincorporation  of 
the  fraternal  benefit  societies  into  legal  reserve,  level  premium 
life  companies  and  then  attempting  to  exempt  their  former  as- 
sessment contracts  on  the  theory  that  their  terms  have  not  been 
changed  by  the  societies’  reincorporation* 

The  principal  inquiry  found  in  the  fourth  and  last  para- 
graph of  the  request  for  this  opinion  seems  to  indicate  that  all 
business  written  by  the  two  companies  prior  to  relncorporatlon 
was  written  on  an  assessment  basis.  If  such  contracts  are  con- 
tinued on  an  assessment  basis  after  reincorporation  they  of 
course  will  not  add  to  premium  income  on  which  the  companies  will 
have  to  pay  the  tax  provided  for  in  Section  14$. 340  RSMo  1949* 

CONCLUSION 


It  is  the  opinion  of  this  office  that  the  premium  tax  pro- 
vided for  in  Section  14$. 340  RSMo  1949  is  to  be  levied  against 
foreign  fraternal  benefit  societies  which  have  reincorporated  as 
legal  reserve,  level  premium  life  insurance  companies,  only  to 
the  extent  that  the  contracts  remaining  in  force,  or  Issued  by 
such  reincorporated  companies,  are  devoid  of  assessment  liability. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Julian  L.  O’Malley. 


Very  truly  yours, 


JLQ’M/vtl 


John  M.  Dalton 
Attorney  General 


INSURANCE: 


Articles  of  Incorporation  of  Protective 
Casualty  Insurance  Company. 


June  24,  1954 


Honorable  C.  Lawrence  Leggett 
Superintendent  of  the  Division  of  Insurance 
Jefferson  Building 
Jefferson  City*  Missouri 

Dear  Sift 

Pursuant  to  your  request  of  June  22,  1954,  an 
examination  has  been  made  Of  an  executed  copy  of 
Declaration  of  Intention  by  original  incorporators, 
together  with  proof  of  publication  of  the  same,  to 
fora  an  insurance  company  to  be  known  as  Protective 
Casualty  Insurance  Company. 

It  Is  the  opinion  of  this  office  that  the  docu- 
ments referred  to  in  the  preceding  paragraph  are  in 
conformity  with  Sections  179*010  to  179*160#  ESMo 
1949,  and  not  Inconsistent  with  the  Constitution  and 
laws  of  this  State  and  the  United  States* 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  assistant,  Julian  I**  ©♦Kaliey* 

Tours  very  truly. 


FILED 


JLO’M/vtl 


John  H.  Balton 
Attorney  General 


*"V  :4.(  - •-  '•  ;jy  «•  > •: 

BOOKKEEPING  SERVICE::  The  preparation  of  a financial  statement  does 
PUBLIC  ACCOUNTANCY:  not  constitute  the  practice  of  public  accountancy 
ACCOUNTANCY:  within  the  meaning  of  Section  326*010,  RSMo  I9I4.9, 

so  long  as  the  statement  is  not  represented ‘ as 
having  been  prepared  by  a public  accountant# 


Honorable  Daniel  J*  Leary,  Attorney 
State  Board  of  Accountancy 
Post  Office  Box  6I3 
Jefferson  City,  Missouri 

Dear  Sin 

You,  at  the  direction  of  the  State  Board  of  Accountancy, 
asked  for  an  official  opinion*  Your  request  read  In  part  as 
follows* 

# whether  or  not  in  situation  A and  sitUa- 
tion  B described  hereinafter,  the  persons  invol- 
ved shall  be  deemed  to  be  In  practice  as  Public 
Accountants  within  the  meaning  and  intent  of 
Section  326*010,  R*  S.  of  Mo,  1949,  and  particu- 
larly sub-paragraph  (If)  thereof* 

"Situation  A - A group  of  persons  and  firms, 
who  are  not  licensed  or  certified  by  the  Missouri 
State  Board  of  Accountancy  either  as  Certified 
Public  Accountants  or  as  Public  Accountants, 
have  established  offices  which  they  term  •Book- 
keeping Services •»  These  firms  issue  bound 
financial  statements  with  their  name  appearing 
thereon,  which  statements  are  thereafter  exhibited 
and  circulated  among  third  persons  including 
financial  institutions* 

"Situation  B - The  same  circumstances  exist  as 
described  in  situation  A above  except  that  these 
•Bookkeeping  Services*  perpare  unsigned  finan- 
cial statements  without  use  of  their  names  on 
the  letter  head*  The  unsigned  statements  are 
thereafter  circulated  among  third  persons.#  #*• 


) 


Hon,  Daniel  J.  Deary 


Those  acts  determined  by  the  legislature  to  constitute 
the  practice  of  publle  accountancy  are  set  forth  in  Section 
3264OIO*  HSMo  1949  as  follows* 

"A  person  shall  be  deemed  to  be  in  practice 
as  a public  accountant*  within  the  meaning 
and  intent  of  this  chapter* 

M (1)  Who  holds  himself  out  to  the  public* 
in  any  manner*  as  one  who  is  skilled  in 
the  knowledge*  science  and  practice  of 
accounting*  and  as  qualified  and  ready  to 
render  professional  service  therein  as  a 
public  accountant  for  compensation}  or 

"(2)  Who  maintains  an  office  for  the  trans- 
action of  business  as  a public  accountant} 
or 

"(3)  Who  offers  to  prospective  clients  to 
perform  for  compensation*  or  who  does  per- 
form in  behalf  , of  clients  for  compensation, 
professional  services  that  involve  or  require 
an  audit  or  certificates  of  financial  trans- 
actions and  accounting  records}  or 

n (k)  Who  prepares  or  certifies  for  clients 
reports  of  audits*  balance  sheets*  and  other 
financial,  accounting  and  related  schedules*, 
exhibits,  statements  or  reports,  which  are 
to  be  used  for  publication  or  for  credit 
purposes,  or  are  to  be  filed  with  a court 
of  law,  or  with  any  other  governmental 
agency,  or  are  to  be  exhibited  to  or  circu- 
lated among  third  persons  for  any  purpose} 

"Provided*  that  nothing  contained  in  this 
chapter  shall  apply  to  any  person  who  may 
be  employed  by  one  or  more  persons,  firms 
or  corporations  for  the  purpose  of  keeping 
books*  making  trial  balances  or  statements 
or  preparing  reports}  provided  such  reports 
are  not  used  or  issued  by  the  employer  or 
employers  as  having  been  prepared  by  a publie 
accountant," 
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Hon.  Daniel  J.  Leary 


In  answering  your  question.  It  is  necessary  for  us  to 
consider  the  entire  statute  in  determining  the  intent  of  the 
legislature  in  enacting  it.  Bowers  v,  Kansas  City  Public 
Service  Company,  41  S.W.2d  BIO, 

It  la  noted  that  the  legislature  in  the  four  numbered 
paragraphs  of  Section  326.010  sets  forth  certain  acts  which 
shall  be  deemed  as  constituting  the  practice  of  accountancy. 
However,  the  last  pftn&graph  of  said  section  makes  a proviso. 

The  Supreme  Court  of  Missouri  in  Gastilo  v*  State  Highway 
Commission,  279  S.W.  673#  quoted  these  statements  concerning  the 
effect  of  a proviso#  l.c.  677* 

■W'In  36  Gyc.  1161,  it  is  said: 

” *A  proviso  Is  a clause  engrafted  on  a pre- 
ceding enactment  for  the  purpose  of  restit&fin- 
ing  or  modifying  the  enacting  clause,  or  of 
excepting  something  from  its  operation  which 
otherwise  wduld  have  been  within  it,  or  of 
excluding  some  possible  ground  of  misinterpre- 
tation of  it,  as  by  extending  it  to  cases  not 
Intended  by  the  Legislature  to  be  brought 
within  its  purview.  The  expropriate  office  of 
the  proviso  is  to  restrain  or  modify  the  enact- 
ing clause,  and  not  to  change  it,  but  where 
from  the  language  employed  it  is  apparent  that 
the  Legislature  intended  a more  comprehensive 
meaning,  it  must  be  construed  to  enlarge  the 
scope  of  the  act,  or  to  assume  the  function 
of  an  Independent  enactment. 1 

“The  American  and  English  Ency.  of  Law  (1st  Ed.) 
vol.  23*  p.  43 5#  thus  tersely  defines  the  office 
of  provisos* 

” *A  proviso  is  something  engrafted  upon  an 
enactment,  and  is  used  for  the  purpose  of  taking 
special  cases  out  of  the  general  act  and  provid- 
ing specially  for  them.*" 

Thus,  it  is  noted  that  the  preparation  of  a financial 
statement  for  distribution  among  third  persons  is  declared  by 
numbered  paragraph  4 of  Section  326. 010,  RSMo  1949,  to  be  the 
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Hon*  Daniel  J*  Leary 


practice  of  public  accountancy.  However,  the  last  paragraph 
of  said  Section  makes  an  exception  from  the  operation  of 
numbered  paragraph  four,  and  allows  such  statements  to  b e 
prepared,  so  long  as  they  do  not  purport  to  have  been  prepared 
by  a public  accountants  The  apparent  purpose  of  the  legislature 
was  to  allow  a business  to  have  its  books  kept,  and  a report 
of  the  financial  status  of  the  business  made,  by  persons  other 
than  a public  accountant,  so  long  as  third  persons  were  not 
misled  into  thinking  that  such  work  was  performed  by  persons 
having  the  training,  experience,  and  skills  required  of  public 
accountants* 

For  your  information,  I am  enclosing  an  opinion  of  this 
office  rendered  to  Honorable  Jay  White,  Prosecuting  Attorney 
of  Phelps  County#  on  November  20,  1953#  concerning  whether  a 
bookkeeping  service  constitutes  the  practice  of  public  accountancy* 

CONCLUSION 

It  is#  therefore,  the  opinion  of  this  office  that  the 
preparation  of  a financial  statement  does  not  constitute  the 
practice  of  public  accountancy  within  the  meaning  of  Section 
326*010,  RSMo  19h9,  so  long  as  the  statement  is  not  represented 
as  having  been  prepared  by  a public  accountant. 

This  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Hr.  Paul  McGhee. 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


FMcGilvd 

Enclosure  11-20-53  to  Jay  White 
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INSURANCE:  Amendment  of  Articles  Of  Incorporation  of 
American  Automobile  Insurance  Company. 





9#  19! 


Honorable  C, 


Division  of  Insurance 
of  iusInaB®  and'  Administration 
Jefferson  city, . Hieeouri  f 


It 

a certified 


of  your  lotto?*  of  July  ?,  1954 
of  the  proceed  inge  of  the  direc- 


tors arid  stockholders  of  &m  jtafteittohlle  Insurance  Company 
had, ©»  June  15#  1-954  arid  July  6,  1954#  reepeeti  vely,  *g*®r#iy 


ouch  Insurance  oosspany  araended  $w  Aftielee  of 
so  us;  to  increase  Its  capital  stock  from  fwo  HI 
Hundred  ttaimM  dollars  {12, 000, 900# GO)  divided  into  tlx 
hundred  fcwesity-five  thousand  (620*000)  shares  of  the  par  value 
of  Four  hollars  (.14*00),  to  thrsolHillloh  Dollars  (13,000,000,00) 
divided  Into  seven  hundred  fifty  thousand  (7$0,000)  shares  of 
the  par  value  of  Four  Dollars  (14,00)  each#, 

An  examination  of  the  certified  .proceed tugs  referred  to 
In  the  preceding  paragraph  discloses  that  the  same  ore  in  accords 
anc©  with  the  pro  vis  lens  of  Sections  379,010  to  379,209,  HBMo 
1949,  end  not  Inconsistent  with  tipi-  Constitution  -arid  laws  of  the 
state  of  Missouri  and  the  United  States, 

the  foregoing  opinion,  which  ! hatehy  approve,  was 


V Julian  L 


fours  very  truly, 

(•■v 

JOHN  H#  Mhf&S 


Julian  J 


v4  #• 


Acting  Attorney  General 


JL0  *M:vlw 


INSURANCE:  Amendment  to  Articles  of  Incorporation  of  Missouri 
National  Life  Insurance  Company. 


Honorable  C*  Lawrence  Leggett 
Superintendent  of  the  Division  of  Insurance 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

l ; . 

Dear  Mr,  Leggett  s 

This  office  has  reviewed  the  certified  copy  of  proceedings 
of  directors  and  stockholders  of  Missouri  National  Life  Insurance 
Company,  together  with  a Certificate  of  Amendment  testifying  to 
such  action,  such  documents  being  forwarded  with  your  request 
for  a formal  opinion  under  date  of  June  25#  1954* 

Upon  examination  of  the  documents  referred  to  in  the  preceding 
paragraph,  it  is  found  that  the  Missouri  National  Life  Insurance 
Company,  at  meetings  of  its  directors  and  Stockholders  held  on 
June  3#  1954#  amended  its  articles  of  incorporation  by  increasing 
the  number  of  authorized  shares  of  capital  stock  of  the  par  value 
of  #1,00  each  from  25,000  shares  to  50*000  shares  of  capital  stock 
of  the  par  value  of  §1,00  each,  increasing  the  authorized  capitali- 
zation from  $25*000,00  to  $50,000,00,  and  that  said  company  further 
amended  its  articles  of  incorporation  by  changing  the  number  of  di- 
rectors of  the  corporation  from  nine  directors  to  seven  directors. 

While  some  irregularities  have  been  noted  in  the  foregoing 
proceedings,  it  is  the  opinion  of  this  office  that  the  unanimous 
action  taken  by  all  stockholders  supporting  the  amendments  causes 
such  amendments  to  be  within  the  powers  granted  to  said  company  by 
Sections  377 *200  to  377*4^0  RSMo  1949,  and  that  they  are  not  in- 
consistent with  the  Constitution  and  laws  of  this  State, 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr,  Julian  L,  O’Malley, 

fours  very  truly, 

JOHN  M.  DALTON 

Attorney  General 

Bys  ... 

Julian  L,  O’Malley 

Acting  Attorney  General 
JLO'Msvlw  . 


INSURANCE:  Articles  of  Incorporation  of  The  Protective 

Life  Insurance  Company. 


I m in  of  your  letter  of  -July  11th  In 

which  you  enclosed  an  osscoetod  copy  of  original^  articles 

tsetf  w@Se  liasuwe#  Company  - to  bo  ifoaSad  as  a stipu- 
lated promt s£&  company  under  the  pro. vie  lone  of  Section 
377*200  to  377*460  ASH*  1949* 

A revise  is#  boon  i&ad#  of  the 

opinion  of  this  office  that  they  arc  found  to 
comply  with  the  provisions  of  -Sections  377*200  to 
377*460#  mm.  WW-  and  that  th»  «*Mi  arc 
under  the  directive  of  Section  377*220#  B8?3© 


_ opinion,  which  1 wwrewjr  **pft*-w<a» 

4 by  ®sy  assistant#  ifr*  Jhllan  1*  01  Malloy* 


4W  4.  MLT0N 

Attorney  ©#aeral 


JLO'Mivlw 


INSURANCE: 


Articles  of  Incorporation  of  Hospital  and 
Medical  Insurance  Company. 


Honorable  6*  fcaweao® 
vision  of  Insurance 
Mpmtmmt  of  Business  and 
m Building 

Jefferson  ■City,  mmm&t 


Mm  Uim 


...  is  aeima^edgodof  your  lot  ter  of  July  Igfefc 

ifitfe  which  you  submitted,  to  this  off  too  an  executed  &opy 

tho^^roposod^Ios^S,  tol#;0^IOS  |f  original  incorporators  of 

©b ' declaration  of  intention  also  laciucted  a ' otifty  of 
the  articles  of  Incorperailea  of  such  ooroorOticti  i©  be 

formed  under  the  provisions  &t  Chapter  376,  IlSHo  1 914,9. 

Also  forwarded  wi th  yaur  forsaul  request  for  an  opinion 
concerning  the  deowsnte  heretofore  referred  to  ism 
proof  of  publication  of  same  m required  by  Section 
374*0?d  ASH©  1949*  H y 


An  examination  of  the  documents.  referred  to  in  tho 
s:  . bat  boon  mM  m required  by  Seat  ion 
HBm  1910 1 and  it  is  the  opinion  of  this  office 


that  the  earns  &r©  found  to 
eions  of  Obiter  374*  Mo 
with  the  constitution  mid 


in  acoopdance  with  provi* 
19k9*  ami  not  inconsistent 
law.®  of  this  state  and  the 


opinion.,  which  1 hereby  approve. 
Assistant,  Mr,  Julian  :u,  0* Halley. 

Very  truly  your®* 


MLfOl 

General 


JLO  >M: vlw 


INSURANCE:  TV  Picture  Tube  Guaranty  No.  5001,  not  a contract  of*^ 
indemnity  insurance  so  long  as  sold  by  seller  -or  one 
servicing  tubes  guaranteed,  but  if  TV  Picture  Tube 
Guaranty  Co.  does  not  service  or  sell  tubes  guaranteed, 
such  company  must  be  licensed  as  an  insurance  carrier. 


July  21,  1954 


Nonordble  G,  Lawrence  Leggett 
Superintendent  of  the  Division  of  Insurance 
Jefferson  Building  . 

Jefferson-  City,;  Hi  scour  i 

Dear  Hr*  Leggett*  ' 

The  following  opinion  Is  rendered  in  reply  to  your  request 
reading  as  follows : 

’’You  will  find  attached  hereto  a so-called 
* Guaranty’ Fora1  which  is  now  being  sold  in 
Kansas  City,  Missouri.  You  will  also  find 
enclosed  a copy  of  a letter  which  we  have 
received  from  the  Better  Business  Bureau 
of  Kansas  City,  Missouri,  which  may  be  of 
assistance  to  you  in  rendering  your  opinion. 

“The  purpose  of  this  letter  is  to  respect- 
fully ask  you  to  examine  the  enclosed  docu- 
ments and  render  an  opinion  as  to  whether 
or  not  the  enclosed  '^-Guaranty ■•.Rons*  consti- 
tutes a contract  of  insurance  under  the 
applicable  statutes  of  this  State*” 

A rule  to  guide  us  at  the  very  commencement  of  this  opinion  is 
aptly  stated  at  29  Am.  Jur.,  Insurance,  Sec.  4*  as  follows: 

"Whether  a corporation  or  association  is 
engaged  in  the  insurance  business  must  be 
determined  by  the  particular  objects  which 
it  has  in  view,  and  not  by  abstract  declar- 
ations of  general  purposes;  the  business 
which  the  organization  is  actually  carrying 
on,  rather  than  the  mere  form  of  the  organ- 
ization, is  the  test  for  determining  whether 
it  is  carrying  on  an  insurance  business,” 


Honorable  C.  Lawrence  Leggett 


In  order  that  ne  doubt  will  exist  as  to  the  written  provisions 
of  the  agreement  being  construed*  TV  Picture  Tube  "Guaranty"  No*  5001* 
is  here  quoted  in  its  entirety* 


ORIGINAL 


TV  PICTURE  TUBE  No.  5001 


Return  to  Office  GUARANTY 


For  the  sole  consideration  of  the  sum  of  $15.00,  the  receipt  of 
which  is  hereby  acknowledged,  the  TV  PICTURE  TUBE  GUARANTY  COMPANY, 

31 4 Finance  Building,  Kansas  City,  Missouri,  does  hereby  guarantee  that 
the  picture  tube  in  the  television  set  described  below  Mil  not  wear 
out  or  burn  out  or  cease  functioning  as  the  result  of  defects  inherent 
in  the  picture  tube  itself  during  one  (1)  year  from  the  date  hereof. 

If  said  picture  tube  shall  cease  functioning  from  such  causes,  within 
such  period  of  time,,  the  TV  PICTURE  TUBE  GUARANTY  COMPANY  agrees  to 
replace  (or  cause  to  be  replaced)  said  tube  with  one  new,  unused  picture 
tube  of  the  same  size  and  quality  as  contained  in  said  set  at  the  time 
of  signing  of  this  guaranty,  as  well  as  all  the  costs  of  installation 
of  the  new  tube.  v 

EXCLUSIONS 

This  guaranty  does  not  cover  or  include  color  picture  tubes,  pic- 
ture tubes  which  exceed  21  inches  in  size,  nor  does  it  cover,  include 
or  guarantee  against  damage  to,  breakage  or  destruction  of  the  picture 
tube  resulting  from  mishandling,  tampering,  or  negligent  acts  of  the 
owner  or  others,  including  but  not  limited  to,  dropping,  striking, 
jarring,  bumping  or  otherwise  abusing  the  set,  it  being  the  intent  J|jj| 
guarantee  only  against  wearing  or  burning  out  under  ordinary,  reasffife 
able  use.  Only  one  (1)  picture  tube  per  set  will  be  replaced  during 
the  term  of  this  guaranty.  " 


CONDITIONS 

This  guaranty  shall  be  void  if  the  set  described  below  is  sold, 
rented,  loaned,  or  otherwise  transferred  to  anyone  other  than  the 
owner,  or  if  the  said  set  or  picture  tube  Is  removed  from  the  loca- 
tion set  forth  above  without  the  written  permission  of  the  guarantor, 
and  this  guaranty  is  not  assignable  or  transferable.  By  signing 
this  guaranty  below,  the  owner  agrees  to  give  any  burned  out,  re- 
placed picture  tube  to  the  TV  PIGTURE  TUBE  GUARANTY  COMPANY.  In  the 
event  the  picture  tube  In  the  television  set  described  below  ceases 
to  function,  the  owner  shall  have  the  burden  of  proving  that  the 
failure  of  said  tube  comes  within  this  guarantee. 
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Honorable  Ct  Lawrenee  Leggett 


Owner’s  Name  (Print) 

Owner’s  Address 

Receiver  Manufacturer 

Model 

Receiver  Number 

Size  of  Tube  Tube  Number  Where 

Purchased  - Date  Purchased  New 

or  Used 

I HEREBY  CERTIFY  THAT  THIS  DESCRIPTION 

IS  CORRECT,  THAT  THE  ABOVE  SET  AND  TUBE 
ARE  LESS  THAN  FOUR  YEARS  OLD,  AND  THAT 

MY  TELEVISION  RECEIVER  IS  NOW  PERFORMING 
SATISFACTORILY. 

Owner’s  Signature 

"Sate 

GUARANTY  EFFECTIVE  FOR  ONE  (1)  YEAR  TV  PICTURE  TUBE  GUARANTY  COMPANY 
FROM  12  O’CLOCK  MIDNIGHT  ABOVE  DATE. 


Representative*  s Signature 

VOID  if  not  countersigned 
by  M.  L.  BRINK 

President,  TV  Picture  Tube  Guaranty  Company 


Should  the  television  set  cease  functioning,  the 
owner  should  call  a reputable  television  repair 
man*  If  the  owner  is  advised  that  the  picture 
tube  is  faulty*  notice  by  written  letter  or  tele- 
phone should  be  given  to  the  TV  PICTURE  TUBE  S:  . 

GUARANTY  COMPANY  within  forty-eight  (48)  hours  af- 
ter receipt  of  such  advice*  Failure  to  give  such 
notice,  or  replacement  of  said  tube  without  notify- 
ing the  TV  PICTURE  TUBE  GUARANTY  COMPANY  and  per- 
mitting it  to  replace  (or  cause  to  be  replaced) 
said  tube,  voids  this  guaranty,  at  the  option  of 
guarantor. 

TV  PICTURE  TUBE  GUARANTY  CO. 

314  Finance  Building  Phone  BAltimore  6619  Kansas  City  5,  Mo. 
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Honorable  C*  Lawrence  Leggett 


Section  375.310  RSMo  1949,  contains  the  following  language! 

"Any  association  of  individuals*  and  any 
corporation  transacting  in  this  state  any 
Insurance  business,  without  being  author- 
ized by  the  s uperlntendent  of  the  insurance 
division  of  this  state  so  to  do,  or  after 
the  authority  so  to  do  has  been  suspended, 
revoked,  or  has  expired,  shall  be  liable 
to  a penalty  of  two  hundred  and  fifty  dol- 
lars for  each  offense,  # # •», " 

In  State  ex  rel,  Inter- Insurance  Auxiliary  v.  Revelle,  165  S.W, 
1004,  257  Mo*  529,  l.c.  535#  the  Supreme  Court  of  Missouri  spoke  as 
follows? 

"The  essential  elements  of  a contract  of 
insurance  are  an  agreement,  oral  or  writ- 
ten* whereby  for  a legal  consideration  the 
promisor  undertakes'  to  indemnify  the  promisee 
if  he  shall  suffer  a specified  loss." 

In  the  case  of  Rogers  v. f Shawnee  Fire  Insurance  Company  of 
Topeka,  Kansas,  111  S.W.  592,  132  Mo.  App.  275,  l.c.  278,  the  Kansas 
City  Court  of  Appeals  used  the  following  language  in  discussing  the 
words  "indemnity"  and  "insurance"! 

"indemnity  signifies  to  reinburse,  to  make 
good  and  to  compensate  for  loss  or  injury. 

(4  Words  and  Phrases,  p*  3539.)  Insurance 
is  defined  by  Bouvier,  •to  be  a contract 
by  which  one  of  the  parties,  called  the 
insurer*  binds  himself  to  the  other  called 
the  Insured*  to  pay  to  him  a sum  of  money, 
or  otherwise  indemnify  him, 1 " 

In  reviewing  the  provisions  of  the  "guaranty"  agreement  being 
construed  we  find  the  legal  consideration  of  fifteen  dollars  men- 
tioned therein  as  moving  from  the  promisee  to  the  promisor,  to 
support  the  agreement  for  a specified  term  of  one  year.  The  in- 
demnity promised  is  capable  of  admeasurement  by  arriving  at  the 
replacement  cost  of  a new*  unused  picture  tube  corresponding  in 
size  and  quality  with  the  tube  which  is  guaranteed  at  the  time  the 
consideration  for  the  agreement  is  paid,'  The  actual  language'  of  the 
guarantee  is  as  follows! 

" * does  hereby  guarantee  that  the  pic- 
ture tube  in  the  television  set  described 
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Honorable  C.  Lawrence  Leggett 


below  will  not  wear  out  or  burn  out  or 
cease  functioning  as  the  result  of  defects 
inherent  in  the  picture  tube  it' a elf  during 
one  (l)  year  front  'the  'date  hereof.  » -* 

(Underscoring  supplied.) 

In  the  case  of  State  of  Ohio  ex  rel  Duffy  v,  Western  Auto 
Supply  Company*  134  Ohio  St*  163*  16  N,  K«  2d  2£>6,  119  A.L.R, 

1236,  l.c*  124Q,  the  Supreme  Court  of  Ohio  was  alluding  to  the 
difference  between  a seller’s  warranty  and  an  insurance  indemnity, 
and  spoke  as  follows:  , 

”A  warranty  promises  indemnity  against  de- 
fects In  the  article  30ld,  while  insurance 
indemnifies  against  loss  or  damage  result- 
ing from  perils  outside  of  and  unrelated 
to  defects  In  the  article  itself,” 

The  rule  quoted  above  fron.  State  of  Ohio  ex  rel.  Duffy  v.  Western 
Auto  Supply  Company  Is,  in  our  opinion,  to  be  applied  to  the  agree- 
ment offered  by  TV  Picture  Tube  Guaranty  Co.,  only  in  the  event 
that  such  company  is'  a seller  of  the  tubes  guaranteed,  or  when  the 
guarantee  is  issued  after  said  company  has  repaired'  or  inspected 
such  tubes.  To  rule  otherwise  would  allow  the  company  to  offer  the 
public  a highly  speculative  indemnity  contract  not  bearing  the 
characteristics  of  a seller's  warranty  of  product  or  service,  and 
would  be  well  xfithin  the  terms  of  a contract  of  insurance  not  to  be 
written  except  by  persons  or  corporations  duly  licensed  to  engage 
in  such  business  by  the  State  of  Missouri. 

CONCLUSION 

It  Is  the  opinion  of  this  office  that  TV  Picture  Tube  Guaranty, 
No.  5001,  issued  by  TV  Picture  Tube  Guaranty  Co,,  314-  Finance  Build- 
ing, Kansas  City  5*  Missouri,  is  to  be  construed  as  a contract  of 
indemnity  insurance,  unless  the  object  of  the  guarantee  made  there- 
by is  sold,  or  serviced,  by  TV  Picture  Tube  Guaranty  Company.  If 
such  conditions  are  not  complied  with  the  agreement  is  one  of  in- 
surance which  may  not  be  sold  or  offered  for  sale  unless  the  pro- 
misor is  licensed  to  conduct  an  insurance  business  in  Missouri. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  Julian  L,  O'Malley. 


Yours  very  truly. 


JLO'M: vtl,  vlw 


JOHN  M.  DALTON 
Attorney  General 


. \i 


INSURANCE: 


Current  agreement  forms.  Nos.  9,  12  and  111  issued 
by  United  Development  Co.,  Inc.,  a Missouri  corpora* 
tion,  and  Mount  Lebanon  Cemetery,  effect  a contract 
of  insurance  and  may  not  be  negotiated  unless  said 
corporation  and  association  are  licensed  to  conduct 
an  insurance  business  in  Missouri. 


August  9,  1954 


Honorable  C,  Lawrence  

Superintendent  of  the  Division  Of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri  — 

Dear  Mr*  Leggetts 

fh©  following  opinion  is  rendered  in  reply  to  your 
inquiry  reading  as  follows* 

"Be  t Mount  Lebanon  Cemetery 

’’Dear  General  Daltons 


’You  will  find  enclosed  photostatic  copy 
of  a contract  being  issued  by  the  cap* 
tioned  organization* 

"I  respectfully  ask  you  to  examine  these 
' documents  and  render  an  official  opinion 
of  your  office  as  to  whether  or  not  such 
documents  constitute  a contract  of  in- 
surance under  the  applicable  laws  of  this 
State,” 

Documents  referred  to  in  the  opinion  request  will  be 
briefly  referred  to  in  this  opinion  ass 

(1)  Form  9,  "Guarantee”  of  Mount  Lebanon 
Cemetery* 

(2)  Form  111,  ’’Offer"  of  purchaser  to  buy, 
through  installment  payments,  a burial 
lot  from  United  Development  Co*,  Inc,, 
such  company’s  acceptance  of  the  "offer” 


Honorable  C,  Lawrence  Leggett 


and  the  promissory  note  given  by  the 
purchaser  to  United  Development  Co., 

Inc. 

(3)  Form  12,  "Protection  Agreement”  exe- 
cuted by  Mount  Lebanon  Cemetery  and 
signed  by  the  purchaser. 

(4)  Letter  dated  May  S,  1954*  directed  to 
the  purchaser  by  United  Development 
Co. , Inc*,  and  signed  by  the  company1 s 
secretary.  W*  F.  Hecht. 

For  the  purpose  of  this  opinion  it  will  not  be  necessary  to 
quote  the  full  text  of  each  of  the  documents  briefly  described 
above.  Pertinent  provisions  of  the  documents  will  be  quoted 
when  related  to  the  inquiry  being  made. 

It  appears  that  United  Development  Co.,  Inc.,  a Missouri 
corporation,  has  sufficient  title  and  interest  in  Mount  Lebanon 
Cemetery  to  allow  it  to  sell  burial  plots  in  such  cemetery  to 
those  who  will  offer  to  buy  the  same  for  the  price  fixed  in 
Form  111,  and  to  be  paid  for  by  installment  payments  mentioned, 
such  agreement  to  be  further  evidenced  by  an  installment  promis- 
sory note  fully  described  in  Pom  111.  This  "offer”  is  exe- 
cuted by  the  purchaser  and  is  accepted  by  United  Development 
Co.,  Inc,.,  over  the  signature  of  W.  F,  Hecht,  Secretary  of  the 
company.-.  The  purchase  price  of  the  burial  plot,  plus  a service 
charge,  is  to  b©  paid  in  installments  over  a period  of  thirty- 
two  months..  One  of  the  mutual  covenants  in  Form  111  provides: 

"It  is  intended  that  this  offer  shall  upon 
acceptance  by  the  Company  become  the  agree- 
ment between  the  parties  and  shall  be  bind- 
ing upon  the  heirs,  executors,  administrators.  \ 
successors  and  assigns  of  the  parties  hereto,"  j 

Under  the  terms  of  the  installment  note  made  a part  of  Form  111, 
"upon  non-payment  of  any  installment  at  its  maturity,  at  the  op- 
tion of  the  holder,  without  notice,  all  remaining  installments 
shall  become  immediately  due  and  payable,  « * «•,"  Another 
of  the  mutual  covenants  in  Form  111  which  is  of  prime  importance 
in  this  inquiry  reads  as  follows: 

"The  purchaser  hereby  acknowledges  that  he 
or  she  has  carefully  read  and  fully  under- 
stands the  terms  of  this  offer  and  that 
there  are  no  conditions  or  representations 
other  than  those  contained  herein," 
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Honorable  C,  Lawrence  Leggett 


Form  111  discloses  that  it,  the  ’'Offer,”  was  made  by  the  pur- 
chaser on  May  4*  1954*  with  acceptance  by  United  Development 
Co,,  Inc* i on  the  same  date.  The  installment  note  of  the 
purchaser  is  also  dated  May  4*  1954* 

Attention  is  now  turned  to  Form  12,  the  ’’Protection  Agree- 
ment”, dated  April  21,  1954  and  signed  by  Mount  Lebanon  Cemetery 
over  the  signature  of  W,  F,  Hecht,  Secretary,  This  Form  12  also 
carries  the  signature  of  the  purchaser  named  in  Form  111,  and 
discloses  what  promises  are  made  by  Mount  Lebanon  Cemetery  to 
the  purchaser  named  in  Form  111  heretofore  described*  Although 
Form  12  is  dated  April  21,  1954*  ^ is  described  as  being: 

"Supplemental  to  an  Agreement  of  even  date, 
by  and  between  MOUNT  LEBANON  CEMETERY, 
therein  designated  the  ♦Company, * and 
Richard  G,  Kerlln  of  St,  Louis  County, 
therein  designated  the  ‘Purchaser,*" 

It  is  considered  that  the  reference  just  made,  is  to  Form  111, 
although  the  latter  discloses  a date  of  May  4*  1954* 

Form  12,  the  "Protection  Agreement,"  is  of  prime  importance 
and  its  full  text  Is  quoted  as  follows: 

"PROTECTION  AGREEMENT 

"This  Agreement  made  this  21  day  of  April, 

1954*  Supplemental  to  an  Agreement  of  even 
date,  by  and  between  MOUNT  LEBANON  CEMETERY, 
therein  designated  the  • Company, * and 
Richard  G.  Kerlin  of  St.  Louis  County, 
therein  designated  the  ‘Purchaser, ‘ 

" WITNESSETH * that; 

"WHEREAS,  in  accordance  with  the  terms  of 
said  Agreement  of  even  date.  Purchaser  has 
purchased  from  the  Company  on  installment 
payments,  a plot  in  Mount  Lebanon  Cemetery 
located  in  St*  Louis  County,  Mo,,  containing 
4 adult  interment  spaces  to  be  used  exclusively 
for  Interment  of  Caucasians,  and 

"WHEREAS,  the  parties  hereto  desire  to  provide 
funds  for  the  payment  of  the  purchase  price  of 
said  plot,  in  the  event  of  the  death  of  the 
Purchaser  and  for  other  interment  services  as 


Honorable  C,  Lawrence  Leggett 


hereinafter  set  forth, 

"NOW  THEREFORE,  in  consideration  of  the  pre- 
mises and  the  covenants  herein  contained,  the 
Company  AGREES  TO  GIVE,  AT  ITS  OWN  EXPENSE,  a 
non-cance liable  five  years  Protection  Plan  on 
the  life  of  the  Purchaser  with  said  Company 
designated  as  the  primary  beneficiary  under 
the  policy, 

"THE  COMPANY  WILL  PAY  ALL  COSTS  upon  said 
Plan  and  keep  same  In  full  force  and  effect 
for  a period  not  to  exceed  five  years  from 
date  hereof  without  cost  to  the  Purchaser, 
provided  said  Purchaser  promptly  makes  all 
Of  the  payments  in  accordance  with  the  terms 
of  his  plot  purchase  agreement  of  even  date 
and  heretofore  mentioned.  However,  said  Pro- 
tection Plan  will,  at  the  option  of  the  Company, 
be  allowed  to  lapse  forthwith  and  all  of  the 
right  to  the  hereinafter  mentioned  protective 
benefits  shall  terminate,  in  case  of  default 
for  more  than  thirty  (30)  days  in  any  of  the 
Installment  payments  In  said  plot  purchase 
agreement  provided, 

"IN  THE  EVENT  OP  DEATH  OP  THE  PURCHASER,  except 
by  his  own  hands,  while  this  Agreement  is  in 
full  force  and  effect,  the  Company  agrees  to 
do  the  following  things i 

"Deed  to  Lot 

"To  convey  to  Purchaser’s  wife,  Muriel, 
herein  designated  secondary  beneficiary. 

If  living,  and,  if  not  living,  then  to 
the  heirs  at  law  or  the  legal  representa- 
tives of  the  Purchaser,  a Deed,  if  not  yet 
issued,  to  said  plot  described  in  purchase 
agreement  WITHOUT  FURTHER  PAYMENT. 

"$115.-00  Grave  Marker  Installed 

"To  promptly  install  upon  the  plot  where 
Purchaser  has  been  interred  in  Mount  Lebanon 
Cemetery,  an  individual  Bronze  Grave  Marker, 
then  regularly  sold  at  retail  for  not  less 
than  $115*00.-  Said  Marker  shall  be  inscribed 
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Honorable  C*  Lawrence  Leggett 


with  Purchaser’s  name,  date  of  birth  and 
date  of  death. 

" $60.00  Interment  Services 

"To  pay  to  the  Funeral  Director  designated, 
or  to  the  cemetery,  as  the  case  may  be,  the 
sum  of  %60 ,00  for,  or  to  apply  upon.  Pur** 
chaser’s  interment  service.  Such  service 
to  Include  opening  and  closing  of  the  grave, 
erection  and  use  of  the  Chapel  Tent,  use  of 
the  greens  and  equipment, 

"Cancellation  of  Balance  Due 

"To  cancel  the  balance  due  without  any  further 
payment  in  the  event  of  death  of  the  Purchaser 
except  by  his  own  hands. 

"THIS  SUPPLEMENTAL  AGREEMENT  shall  become 
effective  when  duly  signed  by  an  authorized 
official  of  the  Company. 

"IN  WITNESS  whereof  the  parties  hereto  have 
executed  this  Supplemental  Agreement  the  day 
and  year  first  above  written, 

MOUNT  LEBANON  CEMETERY, 

BY:  W»  F.  Heohti  Secy, 

X Richard  G.  Kerlin 
Purchaser  " 

"Form  12 

It  will  be  noted  that  Form  12,  quoted  above,  alludes  to 
the  fact  that  the  Purchaser  named  in  Form  12  has  purchased  a 
burial  plot  In  Mount  Lebanon  Cemetery  from  United  Development 
Go.,  Inc.j  that  the  parties  to  the  "Protection  Agreement" 
(Form  12) : 

" k *-  * desire  to  provide . funds  for  the 
payment  of  the  purchase  price  of  said 
plot.  In  the  event  of  the  death  of  the 
Purchaser  and  for  other  interment 
services, 
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In  order  to  accomplish  the  objective  as  outlined  above,  Mount 
Lebanon  Cemetery  agrees  to  give,  at  its  own  expense,  a non- 
cancellable  five  years  Protection  Plan  on  the  life  of  the  Pur- 
chaser, with  Mount  Lebanon  Cemetery  being  designated  as  the 
primary  beneficiary  under  the  policy.  Under  the  "Protection 
Agreement”,  Form  12,  quoted  above.  Mount  Lebanon  Cemetery  agrees 
that  if  the  Purchaser  named  in  Form  111  promptly  makes  all  of 
his  installment  payments  becoming  due  on  the  burial  plot  pur-* 
chase  agreement  (Form  111),  Mount  Lebanon  Cemetery  will  pay 
all  costs  upon  the  Protection  Plan  (Form  12)  for  a period  of 
five  years,  such  Protection  Plan  calling  for  (1)  a deed  to  the 
burial  plot  contracted  by  the  purchaser  to  be  bought  from 
United  Development  Co,,  Inc,,  (2)  installation  of  a grave 
marker,  and  (3)  Interment  services  of  the  value  of  #60.00, 

A cancellation  clause  in  the  Protection  Agreement  provides 
that  Mount  Lebanon  Cemetery  agrees? 

“To  cancel  the  balance  due  without  any  fur- 
ther payment  in  the  event  of  death  of  the 
Purchaser  except  by  his  own  hands.” 

Form  Ho|  9,  a "Guarantee"  Issued  by  Mount  Lebanon  Cemetery 
provides  as  follows : 

"GUARANTEE 

"Mount  Lebanon  Cemetery  does  hereby 
certify  that  the  following  statements 
are  true  and  correct  relative  to  the 
attached  agreement  for  the  purchase  of 
a burial  lot: 

”1.  That  the  said  lot  is  free  and  clear 
of  all  encumbrances  and  tax  obligations. 

"2*  That  Mount  Lebanon  Cemetery  has  been 
dedicated  exclusively  for  the  interment 
of  members  of  the  Caucasian  race. 

"3.  That  the  purchaser  shall  have  the 
right  to  transfer  ownership  in  his  or 
her  lot  to  another  member  of  the  Caucasian 
race. 

"4.  No  space  for  interment  In  the  Garden 
where  a selection  may  be  made,  will  be 
sold  for  less  than  One  Hundred  Sixty -Five 
(#165.00)  Dollars  per  space,  including  care 
and  maintenance  fees,  after  said  Garden  is 
fully  completed." 


-6- 


Honorable  C,  Lawrence  Leggett 


The  document  which  discloses  that  the  entire  plan  is 
in  operation  is  manifested  by  the  following  letter  dated 

May  5»  1954* 

"Perpetual  Care  Perpetual  Charter 

MOUNT  LEBANON 
The  Cemetery  Exclusive 
Where  Equality  Endures 

Situated  on  St.  Charles  Road  and  Lindbergh  Boulevard 

United  Development  Co.  Overland * Mo* 

Fiscal  Agent  May  5,  1954 

Route  No,  7*  Overland,  Mo*  14 
Terryhlll  5-2900 


"Richard  G,  Karlin 

8349  Archer 

St,  Louis  14,  Mo, 

Dear  Mr.  and  Mrs,  Kerlin:  ' 

We  are  happy  to  Inform  you  that  your  applica- 
tion for  a 4 space  Family  Memorial  Shrine, 
including  the  five-year  protection  plan, 
has  been  processed  and  approved. 

The  protection  plan  is  now  in  effect,  and 
you  may  come  out  to  Mount  Lebanon  any  Sunday 
between  the  hours  of  1:00  and  4*00  p.m.  and 
select  your  memorial  estate  in  one  of  our 
approved  gardens  of  memory. 

May  we  take  this  opportunity  to  congratulate 
you  upon  your  wise  decision  and  action  that 
you  have  taken  for  your  family’s  protection 
and  inevitable  needs. 

You  will  receive  a payment  booklet  from  the 
St,'  Johns  Community  Bank  in  the  near  future, 
first  payment  beginning  on  June  15,  1954 
of  #10,70  and  #10,70  each  month  thereafter 
until  the  balance  has  been  paid. 

Very  truly  yours, 

UNITED  DEVELOPMENT  CO. 

W.4F.  Hecht,  Secretary." 
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The  foregoing  instruments  are  abundant  proof  that  United 
Development  Co*,  Inc*,  through  its  Secretary,  W.  F.  Hecht,  and 
Mount  Lebanon  Cemetery,  through  its  Secretary,  W,  F,  Hecht, 
have  become  parties  to  agreements  with  the  "Purchaser”  named 
in  said  agreements  in  such  manner  as  to  cause  the  two  agree- 
ments to  be  inseparable  and  to  cause  one  agreement  to  be  des- 
pondent upon  and  consideration  for  the  other.  This  being  so, 
we  view  the  affect  of  the  agreements  as  follows: 

United  Development  Co*,  Inc,,  and  Mount 
Lebanon  Cemetery  have  contracted  with  a 
Purchaser  for  the  sale  of  a burial  plot 
in  Mount  Lebanon  Cemetery  at  a fixed 
price  to  be  paid  for  in  installment  pay- 
ments over  a period  of  thirty-two  months, 
and  as  an  inducement  to  the  Purchaser 
and  as  part  of  the  consideration  moving  to 
the  Purchaser,  United  Development  Go,, 

Inc,,  and  Mount  Lebanon  Cemetery  have 
effected  upon  the  life  of  the  Purchaser 
a five  year  Protection  Plan  which  guaran- 
tees to  the  Purchaser  a deed  to  the  burial 
plot,  a grave  marker  of  the  value  of 
$115*00  and  Interment  services  of  the 
value  of  $60,00*  If  the  Purchaser  should 
die,  except  by  his  own  hand,  prior  to  the 
completion  of  payment  of  the  thirty-two 
monthly  Installments  payable  on  the  pur- 
chase price  of  the  burial  plot,  and  with- 
out default  causing  cancellation  of  said 
agreement,  the  burial  plot,  grave  marker 
and  interment  services  are  furnished,  and 
any  balance  due  on  the  purchase  price  of 
the  burial  plot  is  cancelled, 

Missouri  statutes  do  not  define  a "contract  of  insurance." 
The  essential  elements  of  a contract  of  insurance  are  alluded 
to  in  the  following  language  from  State  ex  rel.  Inter- Insurance 
Auxiliary  Company  v*  Re  veils,  165  S.W,  1084,  257  Mo,  £29,  i.e, 
535:  , 

"The  essential  elements  of  a contract  of 
insurance  are  an  agreement,  oral  or 
written,  whereby  for  a legal  considera- 
tion the  promisor  undertakes  to  indemnify 
the  promisee  if  he  shall  suffer  a speci- 
fied loss..*  * *" 
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In  the  case  of  Rogers  v.  Shawnee  Fire  Insurance  Company  of 
Topeka,  Kansas,  111  S,W.  592,  132  Mo,  App.  275#  l.o.  278, 
the  Kansas  City  Court  of  Appeals  used,  the  following  language 
in  discussing  the  words  "indemnity " and  " insurance”  i 

"■»  « -»  Indemnity  signifies  to  reimburse,  to 
make  good  and  to  compensate  for  loss  or 
injury,  (4  Words  and  Phrases,  p,  3539)* 

Insurance  is  defined  by  Bouvier,  * to  be  a 
contract  by  which  one  of  the  parties, 
called  the  insurer,  binds  himself  to  the 
other  called  the  insured,  to  pay  to  him 
a sum  of  money,  or  otherwise  indemnify  him,  ' " 

The  insurance  character  of  burial  associations  is  evident 
from  the  following  language  found  in  Section  376,020,  RSMo 
1949,  of  Missouri's  regular  life  insurance  company  law: 

# # provided,  that  any  association  con- 
sisting of  not  more  than  one  thousand  five 
hundred  citizens,  resident  of  the  state  of 
Missouri,  all  living  within  the  boundaries 
of  not  more  than  three  counties  in  this 
state,  said  counties  to  be  contiguous  to 
each  other,  organized  not  for  profit  and 
solely  for  the  purpose  of  assessing  each 
of  the  members  thereof  upon  the  death 
of  a member,  the  entire  amount  of  said 
assessment,  except  ten  cents  paid  by 
each  member,  to  be  given  to  a beneficiary 
or  beneficiaries  named  by  the  deceased 
member  in  his  or  her  certificate  of  mem- 
bership, said  certificate  of  membership 
to  be  issued  by  such  association,  shall 
not  be  construed  to  be  life  insurance 
company  under  the  laws  of  this  state. 

In  44  C.J.3.,  Insurance,  See*  4®#  p#  494#  w©  find  burial 
insurance  referred  to  in  the  following  language: 

"Burial  insurance  is  a contract  based  on 
a legal  consideration  whereby  the  obligor 
undertakes  to  furnish  the  obligee,  or 
one  of  the  latter's  near  relatives,  at 
death,  a burial  reasonably  worth  a fixed 
sum," 
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The  foregoing  citation  disclosing  a definition  of  burial  in- 
surance bears  remarkable  likeness  to , the  following  definition 
found  in  1 Joyce  on  Insurance  (2  Ed)  p.  Qjt 

"Burial  insurance  is  a contract  based 
upon  a legal  consideration,  whereby  the 
obligor  undertakes  to  furnish  the  ob- 
ligee, or  one  of  the  latter *s  near  rela- 
tives, at  death,  a burial  reasonably 
worth  a fixed  sum.  It  is  a valid  con- 
tract, and  constitutes  life  insurance." 

In  1 Couch  on  Insurance,  Section  32,  burial  insurance  is  re- 
ferred to  in  the  following  language: 

"Burial  or  funeral  benefit  insurance  Is 
valid,  and  being  determinable  upon  the 
cessation  of  human  life,  and  dependent 
upon  that  contingency,  constitutes  life 
Insurance," 

It  will  not  be  questioned  that  "risk"  is  one  of  the  es- 
sential elements  of  an  insurance  contract.  The  "risk"  to  be 
assumed  under  the  agreements  here  considered  Is  well  illustrated 
by  the  provision  found  in  Form  12,  which  make s a covenant  "to 
cancel  the  balance  due  without  ,-any  further  payment  in  the  event 
of  death  of  the  Purchaser  except  by  his  own  hands."  In  other 
words,  if  the  Purchaser  should  die,  except  by  his  own  hand, 
after  making  one  or  two  installment  payments  on  his  agreement 
to  purchase  the  burial  plot,  the  return  to  him  in  the  form 
of  Interment  services,  grave  marker  and  deed  to  the  burial 
plot  would  bear  no  true  or  correct  relationship  to  the  actual 
amount  he  had  paid  on  his  contract.  The  result  tinder  such 
circumstances  discloses  a pure  insurance  risk. 

Section  375.310  RSMo  1949  provides,  in  part,  as  follows: 

"Any  association  of  Individuals,  and  any 
corporation  transacting  In  this'  state 
any  insurance  business  without  being 
authorized  by  the  superintendent  of  the 
insurance  division  of  this  state  so  to 
do,  or  after  the  authority  so  to  do  has 
been  suspended,  revoked,  or  has  expired, 
shall  be  liable  to  a penalty  of  two 
hundred  and  fifty  dollars  for  each 
offense,  * w 
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CONCLUSION 


It  is  the  opinion  of  this  offioe  that  United  Development 
Co*,  Inc*,  a Missouri-  corporation,  and  Mount  Lebanon  Cemetery, 
by  negotiating  Forms  9,  12  and  HI,  described  in  the  foregoing 
opinion  have  effected  a contract  of  insurance  and  are  subject 
to  the  penalties  prescribed  by  Section  37^*310  RSMo  1949,  un- 
less licensed  to  conduct  such  Insurance  business  by  the  Super- 
intendent of  the  Division  of  Insurance* 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  ray  Assistant,  Mr,  Julian  L.  O'Malley, 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  Genera! 


JLO  »M::vlw 


INSURANCE:  Contract  of*  Flblkl  Hills  Memorial  Chapels,  Inc., 

with  Oliver  P.  Gregg,  dated  June  10,  1953*  not  an 
insurance  contract.  Persons  negotiating  such  con- 
tracts not  required  to  b e licensed  by  superintendent 
of  division  of  Insurance. 


September  15,  195k 


Honorable  G.  Lawrence  Leggett  ■ . ? 

Superintendent  of  the  Division  of  Insurance 
■ JaiTereah  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Leggett: 


following  opinion  is  rendered  in  reply  to  your  request 
as  follows: 


’’Over  a period  of  some  three  or  four  years 
this  Division  has  received  complaints  from 
various  organisations  and  individuals  con* 
earning  contract©  issued  by  the  captioned 
company,  which  provide  certain  funeral 
benefits  in  case  of  death  of  the  party  oon-» 
tr acting  with  the  company* 

Mfou  will  find  attached  hereto  a photos tat ic 
copy  of  the  contract  which  is  currently  be- 
ing issued  by  the  company  and  I respectfully 
ask  an  opinion  from  your  office  as  to 
whether  or  not  the  said  contract  constitutes 
an  insurance  contract  under  the  applicable 
laws  of  this  State." 


four  request  calls  upon  this  office  to  review  the  written  pro- 
visions of  a certain  contract  purportedly  entered  into  between 
Pi oral  Hills  Memorial  Chapels,  Inc.,  of  Kansas  City,  Missouri,  as 
one  contracting  party,  and  Oliver  P.  Gregg,  kkJlj.  Park,  Kansas  City, 
Missouri,  as  the  other  contracting  party,  such  contract  bearing  date 
of  June  10,  1953*  The  purpose  of  this  review  is  to  determine  if  the 
contract  is  one  which  contains  covenants  and  agreements  which  will 
cause  the  same  to  be  denominated  a "contract  of  insurance,"  the  of- 
fering for  sale  of  which  would  be  in  violation  of  Section  375.310, 
RSMo  19k9#  which  statute  provides,  in  part,  as  follows : 

"Any  association  of  individuals,  and  any 
corporation  transacting  in  this  state  any 
insurance  business,  without  being  author- 
ised by  the  superintendent  of  the  insur- 
ance division  of  this  state  so  to  do,  or 
after  the  authority  so  to  do  has  been 
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guspended,  revoked,  or  has  expired,  shall 
be  liable  to  a penalty  of  two  hundred  and 
fifty  dollars  for  ©aoh  offense,  # 

At  the  very  outset  It  must  be  stated  that  Floral  Hills  Memorial 
Chapels,  Inc*,  is  not  licensed  by  the  Missouri  Division  of  Insur- 
ance to  conduct  an  Insurance  business  in  this  State* 

It  will  not  be  necessary  to  copy  into  this  opinion  the  full 
text  of  the  contract,  heretofore  referred  to  by  date,  but  the 
prominent  features  of  the  contract  will  be  reviewed  by  summarising 
specific  provisions  which  will  cause  the  contract  to  give  evidence 
on  Its  face  that  it  is  or  is  not  a ’’contract  of  insurance *n 

Summarised,  the  contract  provides* 

» - • . _ ‘ ■ ‘ ..  !*  .*■.  i - . f 

(1)  Floral  Hills  Memorial  Chapels,  Inc.,  covenants  and  binds 
itself  to  furnish  Oliver  F*  Gregg,  or  his  assignee,  specific  mer- 
chandise and  services  which  are  to  be  useful  only  after  the  death 
of  Oliver  F«  Gregg,  or  his  assignee.  Such  merchandise  and  services 
meet  the  needs  of  one  who  desires  a respectable  burial. 

(2)  To  cover  the  cost  of  merchandise  and  services  to  be  sup- 

plied, Oliver  F*  Gregg  agrees  to  pay  Floral  Hills  Memorial  Chapels, 
Inc*,  by  depositing  with  Floral  Hills  Provisional  Covenants  Trust 
Association,  as  Trustee,  the  sum  of  #500*00,  with  an  additional 
guarantee  charge  of  #25*00,  the  entire  amount  payable  in  fixed 
monthly  installments  until  the  full  $525*00  is  paid*  The  final 
$300*00  paid  of  the  entire  amount  of  #525*00,  is  to  be  deposited 
with  Floral  Hills  Provisional  Covenants  Trust  Association,  as  Trus- 
tee, to  be  held  until  all  obligations  under  the  contract  are  per- 
formed. / 

(3)  If  Oliver  F.  Gregg  defaults  in  any  of  his  regular  payments 
and  such  default  continues  for  a period  of  more  than  thirty  days , 
then  Floral  Hills  Memorial  Chapels,  Inc*,  may  declare  all  payments, 
theretofore  made,  forfeited  as  and  for  liquidated  damages  and  termi- 
nate the  contract. 

(if)  All  of  the  benefits  and  provisions  of  the  contract  may  inf 
ure  to  any  member  of  the  Immediate  family  of  Oliver  F#  Gregg  should 
such  contingency  arise,  upon  payment  of  the  unpaid  Installments  due 
under  the  contract. 

(5)  It  is  recited  in  the  contract  that  the  purchase  price  set 
out  in  the  contract  is  based  upon  standard  published  manufacturer’s 
material  and  labor  costs  as  of  the  date  of  the  agreement*  However, 
at  the  time  of  delivery  of  merchandise  and  the  performance  of  the 
obligations,  if  such  costs  are  lower  than  those  at  the  date  of  the 
agreement,  Floral  Hills  Memorial  Chapels,  Inc*  will  refund  the  dif- 
ference in  costs,  provided,  however,  should  the  costs  of  said 
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merchandise  and/or  services  be  more  at  the  date  of  delivery,  Oliver 
F,  Gregg  agrees  to  pay,  as  part  of  the  purchase  price,  an  additional 
sum  equaling  the  exact  increase  in  costs  to  Floral  Hills  Memorial 
Chapels,  Inc. 

(6)  When  Oliver  F.  Gregg  has  paid  ten  per  cent  of  the  purchase 
price  named  in  the  contract  he  becomes  one  of  a group  of  persons 
holding  like  contracts  whose  lives  are  Insured  under  a group  policy 
of  life  insurance  issued  by  the  American  national  Insurance  Company 
of  Galvestony  Texas*  Payment  of  this  insurance  is  contingent  on  the 
death  of  the  insured,  with  the  face  amount  of  the  policy  to  be  measued 
by  the  unpaid  balance  of  indebtedness  owed  to  Floral  Hills  Memorial 
Chapels,  Inc,  by  Oliver  F,  Gregg  at  the  time  of  his  death  and  prior 
to  hie  making  full  payments  under  his  contract.  If  it  should  become 
necessary  for  the  Insurance  company  to  pay  under  Its  group  policy, 
due  to  the  death  of  Oliver  Fv  Gregg,  the  insurance  company  pays  the 
amount  due,  to  Floral  Hills  Memorial  Chapels*  Inc,,  as  a creditor  of 
Oliver  F*  Gregg,  debtor. 

As  above  summarized,  the  provisions  of  the  contract  entered  into 
between  Floral  Hills  Memorial  Chapels,  Inc,,  and  Oliver  F,  Gregg, 
evidence  a unique  plan  for  attracting  new  business  for  Floral  Hills 
Memorial'  Chapels,  Inc,  Hhving  Stated  the  prominent  provisions  of  the 
contract,  it  now  becomes  necessary  to  rule  them  as  being  within,  or 
outside  of,  the  scope  of  a “contract  of  insurance.” 

Missouri  statutes  do  not  define  a "contract  of  insurance,”  The 
essential  elements  of  a contract  of  insurance  are  alluded  to  in  the 
following  language  from  State  ex  rel.  Inter-Insurance  Auxiliary  Com- 
pany v,  Revelle,  160  S.W.  108^,  20?  Mo,  029,  l.c.  535* 

"The  essential  elements  of  a contract  of 
insurance  are  an  agreement,  oral  or  writ- 
ten, whereby  for  a legal  consideration  the 
promisor  undertakes  to  indemnify  the 
promisee  if  he  shall  suffer  a specified 
loss.” 

In  the  case  of  Rogers  v.  Shawnee  Fire  Insurance  Company  of  Topeka, 
Kansas,  111  S*W*  >92,  132  Mo « App*  270,  1.  C,  2?8,  the  Kansas  City 
Court  of  Appeals  used  the  following  language  in  discussing  the  words 
"indemnity"  and  " Insurance" : 

"Indemnity  signifies  to  reimburse,  to  make 
good  and  to  compensate  for  lo@  s or  injury, 

(Ij.  Words  and  Phrases,  p.  3039, ) Insurance 
is  defined  by  Bouvier,  Ho  foe  a contract  by 
which  on©  of  the  parties,  called  the  in- 
surer, binds  himself  to  the  other  called 
the  insured,  to  pay  him  a sum  of  money,  or 
otherwise  indemnify  him,'" 
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The  insurance  character  of  burial  associations  Is  evident  from  the 
following  language  found  in  Section  376.020  BSlfo  1949*  of  Missouri*  a 
regular  life  insurance  company  law* 

"•#  * •#  provided,  that  any  association  con- 
slating  of  not  more  than  on©  thousand  five 
hundred  citiaens,  resident  of  the  state  of 
Missouri!  all  living  within  the  boundaries 
of  not  more  than  three  counties  in  this 
state!  said  counties  to  be  contiguous  to 
each  other!  organised  not  for  profit  and 
solely  for  the  purpose  of  assessing  each 
of  the  members  thereof  upon  the  death  of  a 
memberi  the  entire  amount  of  said  assess- 
ment, except  ten  cents  paid  by  each  member, 
to  b e given  to  a beneficiary  or  beneficiaries 
named  by  the  deceased  member  in  his  or  her 
certificate  of  membership,  said  certificate 
of  membership  to  be  issued  by  such  associa- 
tion, shall  not  be  construed  to  be  life, 
insurance  company  under  the  laws  of  this 
state,  # # 

In  44  C.J.S.,  Insurance,  Sec*  4$*  P*  494*  we  find  burial  insur- 
ance referred  to  In  the  following  languages 

"Burial  insurance  is  a contract  based  on 
a legal  consideration  whereby  the  obligor 
undertakes  to  furnish  the  obligee,  or  one 
of  the  latter’s  near  relatives,  at  death, 
a burial  reasonably  worth  a fixed  sum.** 

The  foregoing  citation  disclosing  a definition  of  burial  insurance 
bears  remarkable  likeness  to  the  following  definition  found  in  1 
Joyce  on  Insurance  (2  Ed),  p.  87* 

"Burial  insurance  is  a contract  based  upon 
a legal  consideration,  whereby  the  obligor 
undertakes  to  furnish  the  obligee,  or  one 
of  the  latter* s near  relatives,  at  death* 
a burial  reasonably  worth  a fixed  sum*  It 
is  a valid  contract,  and  constitutes  life 
Insurance." 

In  1 Couch  on  Insurance,  Section  32,  burial  insurance  is  referred 
to  in  the  following  language* 

"Burial  or  funeral  benefit  insurance  is 
valid,  and  being  determinable  upon  the 
cessation  of  human  life,  and  dependent  up- 
on that  contingency,  constitutes  life  in- 
surance." 
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Citation  of  Cases  under  the  foregoing  definitions  are  found  con- 
veniently grouped  in  the  case  of  Peterson  v.  Smith#  196  So.  505# 

188  Miss#  659*  !«<*•  664#  decided  by  the  Supreme  Court  of  Mississip- 
pi in  1940#  Before  commenting  on  the  cases  cited  in  Peterson  V* 
Smith,  supra,  it  is  well  to  disclose  the  type  of  burial  contract 
being  construed  in  such  case#  as  evidenced  from  the  following  quo- 
tation from  the  opinion  found  at  188  Miss,  659#  l.c.  663* 

’'Appellants  are,  each  and  all,  residents 
of  Quitman  County,  and  they  conduct  as 
partners  at  Marks,  in  that  county,  a busi- 
ness called  Marks  Burial  Association.  On 
June  15,  I938,  the  Association  issued  to 
V.  T.  Smith  a funeral  benefit  contract  by 
which#  in  consideration  of  a registration 
fee  of  #1  ahd  a small  monthly  premium  to 
be  paid  thereafter  until  death,  the  Asso- 
ciation agreed  ’to  furnish  a Complete 
Funeral,  consisting  of  Casket,  Kobe  and 
Hearse  valued  as  follows! 


"‘For  members  1 week  to  5 years  inclusive 

...  * #35.00 

‘For  members  6 years  to  15  years  inclusive 

. . . . #75.00 

‘For  members  16  years  and  above 

...  .#125. 00'” 

In  holding  that  the  above  described  contract  was  a contract  of  burial 
insurance  the  Supreme  Court  of  Mississippi  rested  its  decision  on 
the  definition  of  burial  insurance  as  taken  from  1 Joyce  on  Insurance 
(2Ed.),  p.  87#  quoted  supra.  Before  passing  from  this  case  we  desire 
to  make  special  note  of  the  type  of  consideration  moving  from  the 
contract  hoMer  to  Marks  Burial  Association— a registration  fee  of 
#1  and  a small  monthly  premium  to  be  paid  thereafter  until  death. 

We  will” refer"  to  this  legal ' 'cohsTderatioa  after'  commenting  on  adjudi- 
cated  cases  in  which  the  courts  have  held  certain  contracts  to  be 
burial  insurance  contracts*  (Emphasis  supplied) 

In  State  v*  Willett,  86  N.E*  68,  1?1  Ind,  296,  it  is  disclosed 
that  the  plan  for  payment  of  funeral  expenses  involved  the  payment 
of  an  Initiation  fee  plus  assessments  to  be  made  against  members  to 
meet  the  cost  of  burial.  In  State  v.  Wichita  Mutual  Burial  Associ- 
ation# 84  ?•  757#  73  Kan,  179#  the  contract  there  held  to  be  an  in- 
surance contract  was  one  which  provided  for  burial  benefits  in  con- 
sideration of  stipulated  assessments  to  be  paid  by  members  of  the 
association  during  their  lives.  (Emphasis  supplied) 

In  Rensehler  v.  State,  107  H.E.  758#  90  Ohio  St.  363#  the  con- 
tract was  termed  a mutual  note  whereby  the  party  of  the  first  part 
promised  to  pay  the  undertaker  during  the  life  of  first  party  the 
sum  of  fifteen  cents  (termed  ‘ interest  * ) on*1  or  Before  the  loth  day  of 
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each  month.  In  advance*  The  face  value  of  the  note  varied  from  $£Q 

to  $100,  The  contract  or  note  provided  that  if  the  said  first 

party  be  not  in  default  a the  time  of  his  or  her  deaths  the  second  party, 

undertaker,  agreed  to  furnish  funeral  for  said  first  party*  (Emphasis 

supplied) 

In  Sisson  v*  Prata  Undertaking  Co.,  49  H*I*  132,  the  contract 
which  was  held  to  be  an  insurance  contract  is  best  described  by  quo- 
ting from  the  case  at  49  R.I.  132,  l*c*  I33,  as  follows* 

"By  its  contracts  respondent  agrees  to  per- 
form specified  services  and  provide  some 
of  the  furnishings  and  materials  necessary 
for  the  funeral  and  burial  of  the  person 
named  in  the  contract  subject  to  certain 
Conditions t The  contracts  are  in  two  forms 
but  all  are  subject  to  the  condition  that 
the  contract  holder  shall  pay  a certain  sum, 
monthly  or  annually,  in  order  to  become  en- 
titled to  the  benefits  under  the  contract, 
and  in  case  default  is  made  in  such  payments 
the  oontraot  becomes  void  and  the  holder 
loses  all  rights  and  benefits  thereunder. 

One  form  of  contract  provides  that  a casket 
is  to  be  furnished  with  some  other  neces- 
saries for  a funeral  at  the  expense  of  the 
respondent.  The  other  form  of  contract  does 
not  Include  ft  casket  but  states  that  the 
services  and  materials  to  be  furnished  far 
the  funeral  by  the  respondent  are  of  the 
value  of  $70*  This  form  of  contract  re- 
quires the  annual  payment  of  #1.00  by  the 
contract  holder  $0  years  old  and  #2.00  by 
the  contract  holder  65  years  old.  The  an- 
nual payments  a*e  to  be  made  until  the  amount 
of  $50  has  been  paid.  Each  contract  provides 
that  In  the  event  of  the  death  of  t'he  holder 
TOore~tl^p^^t^f— lT~Sm^uHt  TEe  hoI'Ser 
shaljrVe  'entitled  to,  the  funeral  ' without  fur- 
ther  payment  by~Eis  heirs.11  (Emphasis  supplied) 

A Case  bearing  close  analogy,  insofar  as  contract  provisions 
are  concerned,  to  the  facts  disclosed  in  the  contract  of  Plot*  al 
Hills  Memorial  Chapels,  Inc*,  is  Harrison  v#  Tanner-Poindexter  Com- 
pany, 1 S.E.  2d  646,  I87  Ca.  678#  In  this  case  the  court  was  con- 
struing a contract  providing  for  certain  funeral  benefits.  The  def- 
inition of  life  insurance  before  the  court  was  as  follows* 

"That  a contract  of  life  insurance  is  one 
whereby  the  insurer,  for  a consideration, 
assumes  an  obligation  to  b e performed 
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upon  the  death  of  the  insured,  or  upon  the 
death  of  another  in  the  continuance  of  whose 
life  the  insured  has  an  interest,  whether 
such  obligation  be  one  to  pay  a sum  of  money* 
or  to  perform  service,  or  to  furnish  goods* 
wares  or  merchandise  or  other  thing  of  value, 
and  whether  the  cost  or  value  of  the  under* 
taking  on  the  part  of  the  insurer  be  more  or  less 
than  the  consideration  flowing  to  him,” 

The  contract  being  construed  in  Harrison  v.  Tanner- Poindexter  Company 
cited  above*  provided#  in  part,  as  follows i 

”It  is  mutually  understood  and  agreed  be- 
tween the  parties  that  the  price  to  be  paid 
for  said  articles  above  named  is  the  sum  of 
$250,  to  be  paid  in  instalments  as  hereinaf- 
ter provided;  the  sum  of  $4  having  been  paid 
on  this  date,  and  the  sum  of  $.75  to  be  paid 
on  eaoh  2 months  thereafter*  on  the  first  of 
each  such  month,  until  the  purchase  price  is 
paid,  with  interest  only  after  maturity,  such 
payments  to  be  applied  on  the  articles  so  pur- 
chased. . . .In  the  event  of  failure  to  pay  any 
instalment  or  any  number  of  such,  all  said  in- 
stalments provided  for  in  this  contract  may  be 
deolared  due  and  payable  by  said  first  party, 
unless  waived  in  writing  by  first  party*  then 
the  amount  then  existing  under  this  contract 
shall  become  due  and  payable*  It  is  further 
agreed  by  the  parties  that  delivery  of  the 
articles  of  merchandise  so  purchased  as  afore- 
said Is  hereby  waived,  the  same  to  be  delivered 
upon  the  payment  of  #100  of  purchase-price. 

In  the  event  of  death  of  second  party  before 
full  compliance  with  this  contract,  the  li- 
ability for  the  remaining  instalments  shall 
be  paid  from  the  estate  of  the  second  party 
in  amounts  stated  in  this  contract  on  the 
same  instalment  plan  and  in  the  amounts  stated. 

* # ■»*< 

Tanner-Poindexter  Company  contended  that  the  contract  referred  to 
above  was  not  an  insurance  contract  for  the  reason#  among  others* 
that  there  was  no  element  of  risk  in  so  far  as  each  contract  of  sal© 
was  concerned,  since  the  terms  of  sale  were  definitely  fixed  and  the 
amounts  to  be  paid  for  the  merchandise  were  definitely  stated#  and 
for  the  further  reason  that  the  death  of  the  purchaser  did  not  termi- 
nate the  contract  or  the  payments  due  thereunder*  In  holding  the 
contract  to  be  a life  insurance  contract  within  the  definition  of  a 
ttcontract  of  life  insurance’'  as  defined  by  the  statutes  of  Georgia# 
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the  court  spoke  as  follows  at  I89  Ga.  678#  1*  c*  6$$#  686* 

11  Under  the  foregoing  method  the  company,  in 
the  language  of  the  not  of  1937#  supra,  ‘for 
a consideration#  assume**  an  obligation  to  be 
performed  upon  the  death  of  the*  purchaser 
•or  upon  the  death  of  another  In  the  con** 
tinuance  of  whose  life,  • (he)  has  an  in- 
terest, • namely  to  furnish  the  goods  and 
render  the  stipulated  funeral  service,  The 
result  is  that  the  business  is  to  be  char- 
acterized as  a life-insurance  business  with- 
in the  meaning  of  the  act  of  1937#  and  the 
company— whether  it  be  an  individual  ‘person, 
firm  or  corporation  * * shall  be  deemed  to 
be  engaged  in  the  business  of  life  insurance,* 
within  the  meaning  of  section  1 of  the  act, 
and  ‘subject  to  all  of  the  provisions  of  the 
laws  of  Georgia  regulating  life-insurance 
companies**  It  Is  true  the  contract  provides 
that  the  specified  articles  of  merchandise 
may  be  delivered  at  any  time  upon  the  payment 
of  #100*  But  burial  of  the  dead  is  the  main 
object  of  the  purchase,  and  is  essential  to 
complete  performance  of  the  company* s obli- 
gation. The  goods  are  desired  only  in  con- 
nection with  the  funeral  service  which  in 
natural  course  of  events  must  follow  death, 
as  no  intent  to  bury  the  living  could  be 
attributed  to  the  parties.  In  the  circum- 
stances the  company  was  engaged  in  the  life- 
insurance  business  as  defined  in  the  act  of 
1937#  supra,  and  was  subject  to  the  regulatory 
provisions  of  the  law  relating  to  life  insur- 
ance generally.** 

The  Tanner-Polndexter  Company  Case#  cited  supra,  via©  decided  on 
February  16,  1939*  solely  on  the  new  Georgia  statute  defining  a 
“contract  of  Insurance#**  as  passed  and  approved  March  31,  1937* 

It  is  of  interest  to  note  that  on  October  16,  1936,  the  Supreme 
Court  of  Georgia,  in  the  case  of  South  Georgia  Funeral  Home  In- 
corporated et  al.  v.  Harrison,  188  S.E*  $29,  18 3 Ga.  379,  held 
that  the  Georgia  state  court  erred  in  adjudging  defendants  in 
contempt  of  court  for  alleged  violation  of  an  injunctive  order 
which  enjoined  defendants  from  selling  their  so-called  option 
contracts  for  funeral  services  and  merchandise.  It  was  as  a 
result  of  this  opinion  that  Georgia  enacted  its  new  statute  in 
1937  re-defining  a “life  Insurance  contract#"  with  the  ultimate 
result  of  the  ruling  in  the  Tanner- Poindexter  Company  case,  cited 
supra.  We  consider  the  following  language  found  in  the  decision 
of  South  Georgia  Funeral  Homes  et  al,  v«  Harrison,  I83  Ga.  379# 
l*e*  382,  to  be  of  great  weight  in  arriving  at  the  final  conclusion 
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to  be  stated  In  this  opinion* 

”We  think:  it  oan  safely  be  said,  however, 
that  a contract  of  life  insurance  must 
contain  an  element  of  risk  in  so  far  as 
the  particular  individual  contract  is 
concerned.  The  contract  now  being  sold 
by  the  defendants#  and  by  reason  of  the 
sale  of  which  this  contempt  proceeding 
arose#  is  one  wherein  the  defendant  cor- 
poration, for  a fixed  and  definite  sum  in 
hand  paid  or  payable  in  installments#  a- 
grees  to  render  and  perform  or  cause  to  be 
rendered  and  performed#  for  the  purchaser 
or  any  one  member  of  his  family,  certain 
funeral  services#  with  the  additional  ob- 
ligation to  allow  the  purchaser  to  buy 
funeral  merchandise  in  connection  with  the 
funeral#  for  a price  definite  and  ascertain- 
able, While  the  performance  of  the  con- 
tract is  contingent  upon  death,  this  in  and 
of  itself  does  not  make  it  a contract  of  life 
insurance,  nor  does  the  fact  that  the  fixed 
sum  is  payable  in  installments.  There  is 
nothing  in  the  contract  itself#  nor  is  there 
any  evidence#  to  show  that  the  amount  paid 
by  the  purchaser  is  less  than  the  value  of 
the  funeral  services  contracted  to  be  per- 
formed# or  that  there  is  any  element  of 
risk  involved#  either  on  the  part  of  the 
purchaser  or  the  defendant  corporation. 

The  contract  on  its  face  does  not  appear 
to  be  one  of  life  insurance,” 

In  Hichards  On  Insurance  (£th  Ed.)»  Vol*  2,  See,  206,  we  find 
the  following  discourse  on  "risk”* 

"•Risk*  in  insurance  law  is  an  uncertainty 
surrounding  the  possible  occurrence  of  the 
Insured  Event,  It  is  not  * chance  of  loss1 
in  the  sense  that  the  frequency  with  which 
any  given  number  of  exposures  are  subjected 
to  an  unfavorable  contingency  will  result 
in  financial  loss , •Risk1  should  also  be 
differentiated  from  * hazard • which  is  but 
a situation  or  action  which  can  cause  loss) 
and  from  •loss*  which  pertains  to  an  unin- 
tentional parting  with  value*  •Risk1  might 
best  be  defined  as  (1)  fortuitous#  i*  e«# 
the  event  or  events  described  may  happen 
but  not  must  happen*  wear  and  tear#  inherent 
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defect  or  vice,  depreciation  of  property* 
etc.  etc*  are  not  appropriate  subjects  of 
ordinarily  insurable  risks,,  (2)  extraneous* 
i.  e.f  the  ©vent  or  events  arise  from  ex- 
ternal Causes*  not  from  internal  causes 
such  as  decomposition  or  disintegration, 

(3)  lawful*  i*©*,  the  event  or  events  do 
not  describe  possession  or  ownership  Of 
illegal  property  like  narcotics*  lottery 
tickets*  etc*  etc.  %fhich  are  noninsurable 
risks*  and  (4)  not  Contributed  to  by  the 
insured’s  wilful  or  fraudulent  act,  i*  ©., 
the  event  or  events  are  not  precipitated 
or  within,  the  control  of  the  parties  so 
that  in  accord  with  public  policy  there 
is  no  profit  in  the  given  wrong*  ■’ 

To  cite  additional  eases  from  other  jurisdictions  where  con- 
tracts providing  for  the  furnishing  of  merchandise  or  services  at 
time  of  death  have  been  held  to  be  insurance  contracts  would  not 
be  of  further  help  In  ruling  the  contract  under  consideration. 
Stated  simply*  it  is  the  opinion  of  this  office  that  the  contract 
being  construed  does  not  contain  the  essential  elements  necessary 
to  attribute  to  it  the  character  of  an  insurance  contract  as  ju- 
dicially defined  by  the  appellate  courts  of  Missouri}  that  fer 
this  office  to  adopt  the  statutory  definition  of  an  Insurance  con- 
tract as  enacted  by  foreign  states  in  order  to  rule  the  contract 
before  us  to  be  a contract  of  insurance  would  be  usurping  a legis- 
lative function;  and  that  the  Contract  in  question  is  not  so  drawn 
as  to  embrace  the  element  of  ’’risk”  so  essential  to  all  valid  in- 
surance contracts.  If  offering  of  this  type  of  contract  to  the 
public  discloses  hazards  which  should  be  obviated*  such  matters 
should  be  addressed  to  the  attention  of  the  State  legislature. 

CONCLUSION 

It  Is  the  opinion  of  this  office  that  the  contract  purportedly 
entered  into  between  Floral  Hills  Memorial  Chapels,  Inc.,  of  Kansas 
City,  Missouri,  and  Oliver  F,  Gregg,  4434  fork,  Kansas  City,  Mis- 
souri* bearing  date  of  June  10,  1953  is  not  a contract  of  insurance 
within  the  meaning  of  language  contained  in  Section  375.310  RSMo 
1949*  and  persons  negotiating  such  contracts  are  not  required  to  be 
licensed  by  the  superintendent  of  the  division  of  insurance. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
ray  assistant,  Mr.  Julian  L.  O’Malley. 

Yours  very  truly, 

JLO’M/vtl: da 


JOHN  M,  DALTON 
Attorney  General 


PUBLIC  ROADS; 


A public  road  which  has  not  been  used  by  the 
public  for  a period  of  five  years  continuously 
become  s abandoned  and  ceases  to  have  a legal 
existence. 
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Harrison  County 
Cains  ville*  Missouri 


lows  t 


Tour  reoent  request  for  an  official  opinion  reads  as  fol* 


i Mo  • * 
about  a 
ears 


"Several,  months-  ago  a farmer*. 
Anderson*  of  near  " 
to  mo  and  talked 
had  been  closed 
without  consulting 
his  farm  on  the 
on  me  again  and 
had  been  advised  to 
me  if  X would  write 


came 

which 


* * 
North, 
advised  me 
write 
you  f 


"It  seems  that  this  road  has  been  closed 
for  2$  or  thirty  years J in  fact  I have 
been  told  that  it  had  not  been  used  since 
1916.  When  Mr.  Anderson  bought  this  farm 
seven  years  ago*  his  North  fence  ran  down 
the  center  of  what  had  been  this  public 
road*  which  had  been  abandoned  all  these 

Eears.  While  Mr.  Anderson  and  wife  were 
n Iowa*  the  Township  Board*  at  the  in- 
sistence of  Mr.  Lean  Johnson,'  who  owns  land 
last  of  the  Anderson  land*  tore  down  the 
fence  end  made  a read  to  give  access  to  the 
Johnson  land  from  the  West,  This  abandoned 
road  when  a public  road*  had  extended  one 
half  mile  Bast*  along  the  North  edge  of  what 
is  now  the  Anderson  land*  then  one  quarter 
mile  South,  then  one  half  mile  last  where  it 
continued  on  last  and,  at  the  end  of  this  last 
half  mile  last,  also  connected  with  a public 
road  running  South*  As  it  now  is*  only  the  first 


\ 


’ 
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half  mile,  from  the  West,  ale 

>ng  the  North 

edge  of  the  Anderson  land  was  opened)  it  does 
not  connect  with  any  public  road  and  is  for 
the  sole  purpose  of  gaining  access  to  the 
Johnson  land*  Mr.  Anderson  was  not  consulted 
before  the  road  was  opened*  does  not  want  to 
give  any  land  for  this  private  road  and  wants  to 
know  what  his  recourse  is.  The  Johnsons  already 
have  access  to  their  land  via  public  roads,  aside 
from  this  private  road  which  they  have  had  open- 

"X  recall  a bill  passed  this  session  of  the  Legis- 
lature which  provides  that  where  a road  has  been 
abandoned  five  years  or  longer*  it  ceases  to  be 
a public  road." 

You  state  that  the  road  in  question  "has  been  closed  for 
25  or  thirty  years"  prior  to  its  recent  opening*  Assuming  this 
statement  to  be  correct,  it  is  our  opinion  that  non-use  of  this 
road  for  this  period  of  time  constituted  an  abandonment)  that  the 
road  ceased  to  have  a legal  existence)  and  therefore  could  not  be 
"reopened"  because  no  road  existed  to  reopen* 

In  this  regard  we  direct  your  attention  to  Section  228.190, 
RSMo,  Cum.  Supp . , 1953,  which  reads  as  follows* 

"All  roads  in  this  state  that  have  been  estab- 
lished by  any  order  of  the  county  court,  and 
have  been  used  as  publie  highways  for  a period 
of  ten  years  or  more,  shall  be  deemed  legally 
established  public  roads)  and  all  roads  that 
have  been  used  as  such  by  the  public  for  ten 
years  continuously,  and  upon  which  there  shall 
have  been  expended  public  money  or  labor  for 
such  period,  shall  be  deemed  legally  established 
roads)  and  non-user  by  the  public  for  five  years 
continuously  of  any  public  road  shall  be  deemed 
an  abandonment  and  vacation  of  the  same." 

Prior  to  1953  the  time  required  to  effect  an  abandonment  was 
ten  years  instead  of  five,  as  it  now  isa 

There  are  many  Missouri  eases  construing  the  above  statute. 
We  select  at  random  one  such  case  containing  a clear  discussion 
of  this  law.  In  the  case  of  Getting  v.*  Pollock,  189  Mo.-  App.  263, 
at  l.o.  270,  et  seq.,  the  court  stated* 
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“Inhere  may  be  a vacation  of  a public  highway 
by  proceedings  under  the  statute,  as  we  have 
Shown*  or  the  vacation  may  occur  by  abandon- 
ment tinder  section  10i|ij.6,  Revised  Statutes 
1909  * from  nonuser  by  the  public  for  a period 
of  ten  years  continuously.  That  is  to  say,  ’a 
highway  may  cease  to  exist  either  by  abandon-  •' 
ment  or  by  vacation  according  to  law.  * (2  .Elliott 

on  Roads  and  Streets  (3  Ed. ) , sec*  1172. ) The  same 
authority  (Sec,  1173)  holds  that  the  burden  of  show- 
ing an  abandonment  Is  upon  the  party  who  asserts  it. 

The  court  in  our  case*  in  its  finding  of  facts,  stat- 
ed that  this  road  has  been  regarded  by  most  of  the 
people  living  in  the  neighborhood  of  it  as  an  aban- 
doned road.  We  do  not  believe  this  is  sufficient 
to ' constitute  abandonment * If  no  other  way  existed  of 
vacating  highways , it  might  be  arguad  with  good  rea- 
son that  what  most  of  the  people  thought  who  were  en- 
titled to  use  a highway  would  be  a controlling  factor. 

,t  In  the  case  of  0'Dea  v.  State  (Neb. ) , 20  N.  W.  299# 

300*  the  rule  is  thus  declared*  *In  order  to  vacate 
a road  by  nonuser,  there  must  be  a clear  and  entire 
abandonment  of  the  road  by  the  public  for  the  stat- 
utory  period.*.. • Officers  and  courts  cannot  Inquire  in- 
to the  extent  of  the  use  whether  used  much  or  little 
by  the  public.  If  used  at  all,  the  road  will 
not  ?be" deemed  vacated.” #■” 

In  the  instant  case  it  appears  that  there  was  no  use  what- 
ever of  this  road  for  a period  of  time  much  greater  than  Is  requir- 
ed by  statute  to  constitute  an  abandonment,  and  that  therefore  the 
road  ceased  to  h£ve  h. “legal  existence  and,  since  it  did  not  exist, 
could  not  be  reopened. 

We  note  that  you  inquire  of  us  what  recourse  may  be  taken  by 
an  owner  of  land  abutting  upon  this  passageway  which  has  been  opened, 
which  opening  takes  and  turns  into  roadway  a portion  of  land  claimed 
by  the  abutting  landowner.  We  feel  that  an  action  which  might  be  in- 
stituted in  this  matter  would  be  a private  action  which  would  have 
to  be  brought  by  the  landowner  through  a private  attorney,  and  that 
It  is  therefore  a matter  which  is  not  within  the  jurisdiction  of  this 
department.  For  this  reason  we  do  not  discuss  this  phase  of  your 
opinion  request. 


CONCLUSION 

It  is  the  pp inion  of  this  department  that  a publio  road  which 
has  not  been  used  by  the  publio  for  a period  of  five  years  continu- 
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ously  becomes  abandoned  and  ceases  to  have  a legal  existence. 

$ he  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Hugh  P.  Williamson. 


Very  truly  yours 

HPW/ld 

JOBS  M.  DALTON 
Attorney  General 

BANKS: 

LOAN  LIMITS: 


In  a situation  where  two  or  more  persons  are  part- 
ners in  an  enterprise,  and  carry  a partnership  ac- 
count in  a bank,  but  borrow  no  money  in  the  partner- 
ship name,  the  individual  borrowing  of  any  of  the 
partners  is  not  to  be  taken  into  consideration  in  de- 
termining the  loan  limit  from  the  bank  of  any  other 
partner  or  partners.* 


October  8,  1954- 


Senator  Edward  V.  Long 
Senator  21st  District 
Bowling  Green*  Missouri 

Dear  Senator  Long: 

Your  recent  request  for  an  official  opinion  reads  as  follows 

’’In  considering  some  possible  legislation  this 
coming  Session,  I would  appreciate  the  following 
Opinion  on  a situation  which  I believe  Section 
362.1?0,  Paragraph  D,  Revised  Statutes  of  Mis- 
souri, 19lj.9,  attempts  to  cover. 

”In  this  situation,  Mr.  Smith  and  Mr.  Jones  are 
partners  in  an  enterprise  and  carry  a partner** 
ship  account  in  the  bank  but  borrow  no  money  in 
the  partnership  name.  Mr.  Smith  has  a line  of 
credit  in  his  individual  name  and  Mr,  Jones  has 
a line  of  credit  in  his  individual  name,  but  such 
individual  borrowing  In  no  way  applies  to  the  part-* 
nership*  Is  the  debt  of  these  two  added  together 
when  computing  the  loan  limit  that  can  be  advanced 
to  one  of  them?1’ 


Subparagraph  (1,  d)  of  Section  362.170  RSMo  1949,  reads: 

” (d)  In  computing  the  total  liabilities  of  any 
individual  to  a bank  there  shall  be  included  all 
liabilities  to  t he  bank  of  any  partnership  of 
which  he  is  a member,  and  any  loans  made  for  his 
benefit  or  for  the  benefit  of  such  partnership; 
of  any  par  finer  ship  to  a bank  there  shall  be  in- 
cluded all  liabilities  of  its  individual  members 
and  all  loans  made  for  the  benefit  of  such  part- 
nership or  any  member  thereof;  and  of  any  corpor- 
ation to  a bank  thebe  shall  be  included  all  loans 
made  for  the  benefit  of  the  corporation.” 

V/e  do  note  that  Section  388,  page  802,  Vol.  9,  C.J.S;  states 
in  part: 
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”Tha  statutory  limitation  on  amount  of  loans 
is  one  bn  the  primary  liability  of  a single 
person  or  corporation  to  pay  to  the  bank  a 
certain  amount  of  money,  regardless  of  whether 
the  bank  Itself  furnished  him  with  that  money 
or  purchased  the  indebtedness  from  another.” 

The  above  general  statement  is  not  too  helpful,  however,  in 
the  specific  situation  set  forth  by  you.  We  must,  therefore,  look 
at  the  bare  face  of  the  subsection  and  attempt  to  construe  its 
meaning.  From  the  opinion  request  it  is  clear  that  the  partner- 
ship has  no  money  borrowed  from  the  bank,  nor  does  it  seek  to  bor- 
row money  from  the  bank,  The  only  potential  borrowers  are  Smith 
and  Jones,  each  of  whom  has  previously  established  credit  with  the 
bank,  and  each  of  whom  has  an  account  with  the  bank.  Consequently, 
we  are  dealing  with  the  right  of  an  Individual  under  the  subpara- 
graph to  borrow  from  the  bank,  and  we  are  ascertaining  what  liabil- 
ities e of  such  Individual  are  to  be  taken  into  consideration  when 
determining  the  loan  limit  of  this  Individual, 

The  first  portion  of  the  subparagraph  of  the  statute  deals 
with  the  total  liabilities  of  any  Individual  to  a bank  and  among 
these  liabilities  we  are  forced  to  include* 

(1)  All  liabilities  to  the  bank  of  a partnership  of 
which  the  individual  is  a member; 

{2}  Any  loans  made  for  the  benefit  of  the  individual 
securing  an  additional  loan; 

(3)  Any  loans  made  for  the  benefit  of  the  partnership 
of  which  the  individual  seeking  the  loan  is  a 
member. 

From  the  facts  outlined  in  the  second  paragraph  of  the  opinion  re- 
quest I conclude  that  no  liabilities  named  in  (1)  and  (3)  outlined 
above  are  in  evidence  when  Mr,  Smith  or  Mrs  Jones  applies  for  an 
individual  loan. 

The  second  portion  of  the  subparagraph  of  the  statute  deals 
with  a loan  being  made  to  any  partnership.  The  facts  before  us  do 
not  disclose  that  a loan  is  to  be  made  to  a partnership,  consequent' 
ly,  the  second  portion  of  the  subparagraph  does  not  come  into  play. 

The  third  portion  of  subparagraph  of  the  statute  deals  with 
a loan  to  a corporation  and  of  Bourse  the  facts  in  this  opinion  re- 
quest do  not  involve  a loan  to  a corporation. 
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It  is  our  opinion  that  since  the  partnership  of  which  Mr, 

Smith  and  Mr,  Jones  are  members  , is  not  seeking  to  borrow  any 
manky,  the  individual  partners  may  seek  to  have  their  owh  in- 
dividual line  of  credit  increased  without  having  the  liabilities  of 
each  added  for  the  purpose  of  determining  the  loan  limit  of  either 
of  the  individuals  composing  the  psrtPership, 


CONCLUSION 

It  is  the  opinion  of  this  department  that  in  a situation 
where  two  or  more  persons  are  partners  in  an  enterprise  and  carry 
a partnership  account  in  a bank,  but  borrow  no  money  in  the  part- 
nership name,  that  the  individual  borrowing  of  any  one  of  the  part- 
ners is  not  to  be  taken  into  consideration  in  determining  the  loan 
limit  from  the  bank  of  any  other  partner  or  partners. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Hugh  P.  Williamson. 


Very  truly  yours. 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


TAXATION  AND  REVENUE: 


Tangible  personal  property  of  Missouri 
corporations  to  be  assessed  in  county 
or  counties  where  situated  on  the  first 
day  of  January  of  each  calendar  year. 


March  11,  1954 


Mr*  Douglas  Hahnkev 
Prosecuting  Attorney 
Taney  County 
Forsyth,  Mis  sour i 

Dear  Sir: 

Reference  is  Had©  to  your  request  for  an  ofiicial  opinion 
of  this  department  reading  as  follows: 


"Our  Assessor  comes  to  me  with  this 
problem? 

“There  are  two  large  construction  com- 
panies on  road  and  bridge  jobs  here  and 
both  are  Missouri  corporations.  Some  one 
from  the  Tax  Commission  advised  the  County 
Court  that  all  the  equipment  of  the  com- 
panies located  here  on  the  job  on  January  1, 
19pi|.  would  b©  assessed  here  in  Taney  County, 
Missouri* 

“Question:  Would  the  trucks,  dozers,  and 

other  heavy  machinery  be  assessed  here 
which  was  located  here  on  January  1,  1954 ; 

Your  attention  is  directed  to  Section  137*095,  RSMo 
1949,  which  reads  as  follows: 

"All  tangible  personal  property  of  business 
and  manufacturing  corporations  shall  be 
taxable  in  the  county  in  which  such  property 
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may  be  situated  on  the  first  day  of 
January  of  the  year  for  which  such 
taxes  may  be  assessed,  and  every  business 
or  manufacturing  corporation  having  or 
owing  tangible  personal  property  on  the 
first  day  of  January  in  each  year,  which 
shall,  on  said  date,  be  situated  in  any 
other  county  than  the  one  in  which  said 
corporation  is  located,  shall  make  return 
thereof  to  the  assessor  of  such  county  or 
township  where  situated,  in  the  same  manner 
as  other  tangible  personal  property  is  re- 
quired by  law  to  be  returned,” 

In  connection  with  the  quoted  statute  it  is  our  thought 
that  Section  13‘7«l40  is  also  pertinent  with  respect  to  the 
duties  enjoined  upon  the  several  county  assessors  of  the 
various  counties  of  this  state.  The  latter  statute  reads 
as  follows: 


"The  real  and  tangible  personal  property 
of  all  corporations  operating  in  any  county 
in  the  state  of  Missouri  and  in  the  city  of 
St,  Louis,  and  subject  to  assessment  by 
county  or  township  assessors,  shall  be 
assessed  and  taxed  where  situated," 


CONCLu  SIGN 


In  the  premises  we  are  of  the  opinion  that  the  tangible 
personal  property  of  domestic  business  and  manufacturing 
corporations  of  the  State  of  Missouri  is  to  be  assessed  in 
the  county  or  counties  wherein  such  tangible  personal  property 
may  be  physically  situated  on  the  first  day  of  January  of 
each  calendar  year. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Will  P.  Berry,  Jr, 

Very  truly  yours, 


WFB : vlw 


JOHN  M.  DALTON 

Attorney  General 


'X: 


ELECTIONS:. 

PRIMARY  ELECTIONS 

voters:  ; 


person  voting  in  a primary  election  morally 
obligates  himself  to  support  the  nominee  of 
the  primary  in  which  he  participates.  However, 
this  obligation  cannot  be  enforced  by  any  court 
of  law. 


FILED 


June  17,  1954 


Honorable  Douglas  Mahnkey 
Prosecuting  Attorney 
Taney  County 
Forsyth,  Missouri 

Dear  sir? 

By  letter  dated  April  29*  1954*  you  requested  an  official 
opinion  as  follows  t 

"This  question  has  bean  propounded  to  me 
in  view  of  the  coming  primary: 

”May  a voter  ask  for  and  receive  for  pur*- 
pose  of  voting  any  party  ticket  he  desires 
without  obligating  himself  as  to  Ceneral 
Elect  iont* 

The  qualifications  required  for  a person  offering  to  vote 
in  a primary  election  are  prescribed  by  Section  120.4&0,  RSMo  1949. 
Said  Section  reads  as  follows* 

”No  person  shall  be  entitled  to  vote  at 
any  primary  unless  a qualified  elector 
of  the  precinct  and  duly  registered  there- 
in, if  registration  thereat  be  required 
by  law,  and  known  to  affiliate  with  the 
political  party  named  at  the  head  of  the 
ticket  he  calls  for  and  attempts  to  vote, 
or  obligates  himself  to  support  the  nomi- 
nees of  said  party  at  the  following  general 
election.” 

tinder  certain  circumstances,  a voter  in  a primary  ©lection 
is  required  to  take  an  oath,  This  requirement  is  made  by  Section 
120.470,  RSMo  1949*  which  reads  as  follows: 

HIt  shall  be  the  duty  of  the  challenger 
to  challenge  and  the  duty  of  the  judges 
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of  election  to  reject  the  ballot  of  any 
person  attempting  to  vote  Other  than  the 
ticket  of  the  party  with  which  he  is  known 
to  be  affiliated,  unless  such  person,  when 
challenged*  obligates  himself,  by  oath  or 
affirmation  administered  by  one  of  the 
judges,  to  support  the  party  nominees  of 
the  ticket  he  is  voting  in  the  following 
general  election.  All  judges  of  the  elec- 
tion shall  have  authority  and  are  empowered 
to  administer  such  oath  or  affirmation,  and 
any  person  offering  to  vote  who  shall  fail 
or  refuse  to  take  or  make  such  oath  or  affir- 
mation when  demanded  by  such  challenger,  or 
required  by  any  judge,  shall  not  be  allowed 
to  vote  at  such  primary  election.” 

We  are  unable  to  find  a Missouri  ease  pertaining  to  the 
enforceability  of  the  two  above  statutes.  However,  in  the  State 
of  Texas  there  Is  a requirement  that  the  following  “test"  be 
printed  on  each  ballot  in  a primary  election! 

”1  am  a (inserting  the  name  of 

th©  politicaiparty  or  organisation  of 
which  the  voter  is  a member)  and  pledge 
myself  to  support  the  nominees  of  this 
primary.” 

The  Supreme  Court  of  Texas  in  111  Tex.  29*  Westerman  et  al. 
v.  Mims,  227  S.W.  178*  discussed  the  effect  of  the  Texas  provision 
at  some  length.  That  discussion  is  quoted  herewith  (l.e.  180* 
181): 

”If  the  entire  purpose  be  not  accomplished 
in  determining  whether  the  voter  is  a mem- 
ber of  the  party,  having  a subsisting  intent 
to  support  the  nominees,  still  w©  cannot  say 
that  the  pledge  imposes  an  executory  legal 
obligation.  The  specific  statutory  pledge 
is  to  ‘support1  th©  primary  nominees.  As 
stated  by  Webster*  to  ‘support*  is  *to  up- 
hold by  aid  or  countenance.’  The  legislature 
must  have  given  such  an  interpretation  to 
the  pledge*  if  they  considered  it  binding 
on  future  conduct*  in  exacting  it  of  women 
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voters,  when  extending  suffrage  to  them  in 
primaries  and  conventions  only, 

"The  tital  distinction  between  a legal  obli- 
gation and  a moral  obligation  is  that  it  is 
practicable  to  enforce  the  former  and  imprac- 
ticable to  enforce  the  latter.  To  give  effect 
to  the  distinction  is  to  deny  that  the  pledge 
imposes  a legal  obligation  on  the  voter.  It ' 
is  utterly  impracticable  to  enforce  an  obli- 
gation to  uphold  another  by  aid  or  countenance 
through  either  a decree  for  specific  performance 
or  an  award  of  damages, 

"Of  the  decisions  relied  on  by  the  contesting 
respondents  to  sustain  the  view  that  the  pledge 
imposes  a legal  obligation  on  the  voter,  the 
case  of  State  ex  rel,  Labauve  v.  Michel,  Secre- 
tary of  State,  121  ha.  37k*  46  South.  k3k* 
seems  nearest  in  point.  In  disposing  of  the 
objection  that  the  statute  requiring  the  voter 
to  declare  his  affiliation  with  the  party  hold* 
ing  the  primary  violated  the  article  of  the 
Constitution  of  Louisiana  which  secured  the 
voter  the  right  to  prepare  his  ballot  in 
secrecy,  the  court  said* 

"*The  answer  to  this  is  that  the  voter,  by 
participating  in  a primary,  impliedly  promises 
and  binds  himself  in  honor  to  support  the 
nominee,  and  a statute  which  exacts  from  Mtq 
an  express  promise  to  that  effect  adds  nothing 
to  his  moral  obligation  and  does  not  undertake 
to  add  anything  to  his  legal  obligation.  The 
man  who  cannot  be  held  by  a promise  which  he 
knows  he  has  impliedly  given  will  not  be  held 
by  an  express  promise, * 

"We  do  not  regard  this  opinion  as  contrary  to 
our  conclusion.  The  court  affirmed  that  the 
primary  voter,  with  or  without  the  statute. 
Incurred  a moral  obligation  binding  on  his 
honor.  The  court  concluded  that  the  obliga- 
tion was  no  greater  with  than  without  the 
statute.  In  our  opinion,  the  eourt  did  not 
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declare  or  mean  to  declare  that  there  la  any 
legal  obligation  with  or  without  the  statute. 

On  the  contrary,  the  court  found  that  there 
had  been  no  attempt  by  the  Legislature,  in 
enacting  the  statute,  to  impose  on  the  voter 
anything  in  the  way  of  a legal  obligation. 

”In  our  opinion,  a voter  cannot  take  part  in 
a primary  or  convention  of  a party  to  name 
party  nominees  without  assuming  an  obligation 
binding  on  the  voter ‘a  honor  and  conscience. 

Such  obligation  inheres  in  the  very  nature  of 
hits':  act,  vc^irely  regardless  ■ ogH' any  express 
pledge,  and  entirely  regardless  of  the  require- 
ments of  any  statute.  The  obligation,  like  the 
promise  exacted  by  the  statute  when  treated 
as  governing  future  conduct,  is  for  co-operation 
in  good  faith  to  secure  the  success  of  the 
nominee*  There  is  no  reasonably  certain  measure 
of  bona  fide  co-operation  In  matters  of  this 
sort.  The  voter * s conduct  must  be  determined 
largely  by  his  own  peculiar  sense  of  propriety 
and  of  right.  It  Is  for  such  reasons  that 
the  courts  do  not  undertake  to  compel  perform- 
ance of  the  obligation.  Being  unenforceable 
through  the  courts,  the  obligation  is  a moral 
obligation.  Harriott  v.  Potter,  115  Iowa,  648, 
89  N.W.  91,  92.  As  stated  by  the  Supreme  Court 
of  Pennsylvania* 

” ’A  moral  obligation  in  law  is  defined  as  one 
“which  cannot  be  enforced  by  action,  but  which 
is  binding  on  the  party  who  incurs  it,  in  con- 
science and  according  to  natural  Justice.”’ 
Bailey  v.  Phila.,  167  Pa.  573,  31  Atl.  925,  926, 
46  Am.  St.  Rep.  693* 

”(6)  Moreover,  we  think  the  legislative  in- 
tent ought  to  be  plain  before  ballots  are  held 
forbidden  which  reflect  conscientious  changes 
in  party  fealty.  Crave  doubt  might  arise  as 
to  interference  with  the  privilege  of  free 
suffrage  guaranteed  by  our  Constitution  should 
the  statute  be  construed  as  invariably  requiring 
the  casting  of  certain  ballots.  In  rejecting 
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that  construction!  we  avoid  any  serious  question 
of  the  validity  of  the  statute  and  follow  the  rule* 

M ’That  where  a Statute  is  susceptible  of  two 
constructions,  by  one  of  which  grave  and  doubt- 
ful constitutional  questions  arise,  and  by  the 
other  of  which  such  questions  are  avoided,  our 
duty  is  to  adopt  the  latter.*  U,  S.  v.  Del.  & H. 

Co.,  213  U.  S.  408,  29  Sup.  Ct.  £36,  53  L.  Ed. 

8i}.9  * 

nWe  do  not  say  that  circumstances  might  not 
arise  under  which  one  who  had  participated 
in  a primary  would  be  relieved  of  the  moral 
obligation  which  is  ordinarily  incurred  not  to 
undertake  the  nominee’s  defeat.*  * * * * * *-n 

Me  concur  In  the  conclusion  of  the  Supreme  Court  of  Texas 
that  the  obligation  incurred  by  a voter  in  the  primary  election 
is  ah  obligation  that  is  completely  unenforceable.  We  also 
concur  that  a moral  obligation  is  created.  Whether  or  not  a 
voter  wishes  td  ignore  this  obligation  is  a matte#  which  must 
be  decided  by  his  own  conscience  and  sense  of  honor. 

CONCLUSION 

, -r— ■■  *■— — 

It  is,  therefore,  the  opinion  of  this  office  that  a person 
voting  In  a primary  election  morally  obligates  himself  to  support 
the  nominee  of  the  primary  in  which  he  participates.  However,  this 
obligation  cannot  be  enforced  by  any  court  of  law., 


This  opinion,  which  I hereby  approve,  was  prepared  by  my 
Assistant,  Mr,  Paul  McGhee. 


Very  truly  yours. 


PMcGjlvd 


JOHN  M.  DALTON 
Attorney  General 


CRIMINAL  LAW:  A person  who  kreow-ingly  obstructs  a public  high- 

HIGHWAYS:  way  by  parking  a trailer,  housing  a business 

enterprise,  upon  the  right  of  way  is  subject  to 
prosecution  under  Section  229*150,  RSMo  1949. 


June  17,  1954 


Honorable  Douglas  Mahnkey 
Prosecuting  Attorney 
Taney  County 
Forsyth,  Missouri 


Dear  Sir: 

Reference  is  raade  to  your  request  for  an  official  opinion 
from  this  office  as  to  the  applicability  of  Section  229.150, 
RSMo  1949,  to  a stated  factual  situation.  Your  request  reads 
as  follows : 


"The  community  of  Rockaway  Beach  is  not 
incorporated  as  town  or  city.  Heavy  re- 
sort business  during  the  summer.  A sixty 
foot  street  runs  the  full  length  of  the 
Beach,  being  dedicated  to  the  public  by 
the  owner,  in  duly  recorded  plat.  This 
street  follows  the  old  county  road. 

"Numerous  persons  have  set  up  little  booths 
and  other  business  places  on  the  side  of 
the  road  or  street,  on  the  right  of  way  but 
out  of  the  lane  of  traffic.  There  has  been 
objection  to  a certain  shooting  gallery 
which  is  actually  a trailer  parked  on  the 
right  of  way  (presuming  this  is  actually 
on  the  right  of  way). 

# # ❖ # 


"QUESTION:  Would  Section  229.150  R.S.MO. 

1949,  or  any  other  criminal  section  apply 
to  this  use  of  the  right  of  way  so  long  as 
traffic  was  not  obstructed?" 

We  assume  for  the  purpose  of  this  opinion  that  the  trailer 
to  which  you  refer  is,  in  fact,  actually  upon  the  right  of  way 
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as  you  have  indicated,  and  that  the  road  or  street  referred 
to  is  actually  a public  road  or  street. 

Section  229.150,  RSMo  1949*  reads  as  follows: 

”1.  All  driveways  or  crossings  over  ditches 
connecting  highways  with  the  private  property 
shall  be  made  under  the  supervision  of  the 
overseer  or  commissioners  of  the  road  dis- 
tricts. 

. "2.  Any  person  or  persons  who  shall  wilfully 
or  knowingly  obstruct  or  damage  any  public 
road  by  obstructing  the  side  or  cross  drain- 
age or  ditches  thereof,  or  by  turning  water 
upon  such  road  or  right  of  way,  or  by  throw- 
ing or  depositing  brush,  trees,  stumps,  logs, 
or  any  refuse  or  debris  whatsoever,  in  said 
road,  or  on  the  sides  or  in  the  ditches 
thereof,  or  by  fencing  across  or  upon  the 
right  of  way  of  the  same,  or  by  planting  any 
hedge  or  erecting  any  advertising  sign  within 
the  lines  established  for  such  road,  or  by 
changing  the  location  thereof,  or  shall  ob- 
struct said  road,  highway  or  drains  in  any 
manner  whatsoever, • shall  be  deemed  guilty  of 
a misdemeanor,  and,  upon  conviction,  shall 
be  fined  not  less  than  five  dollars  nor  more 
than  two  hundred  dollars,  or  by  imprisonment 
in  the  county  jail  for  not  exceeding  six 
months,  or  by  both  such  fine  and  imprisonment. 

"3.  The  road  overseer  of  any  district,  or 
county  highway  engineer,  who  finds  any  road 
obstructed  as  above  specified,  shall  notify 
the  person  violating  the  provisions  of  this 
section,  verbally  or  in  writing,  to  remove 
such  obstruction.  Within  ten  days  after  be- 
ing notified,  he  shall  pay  the  sum  of  five 
dollars  for  each  and  every  day  after  the  tenth 
day  if  such  obstruction  is  maintained  or  per- 
mitted to  remain;  such  fine  to  be  recovered 
by  suit  brought  by  the  road  overseer,  in  the 
name  of  the  road  district,  in  any  court  of 
competent  jurisdiction." 

It  i3  our  opinion  that  if  such  is  the  case  and  if  said 
trailer  would  constitute  an  obstruction  that  the  person 
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responsible  for  the  placing  of  the  trailer  in  this  location 
would  not  be  excused  from  prosecution  under  this  provision  by 
reason  of  the  fact  that  traffic  was  not  obstructed. 


Every  person  has  the  right  to  go  over  or  upon  any  part  of 
the  highway  and  is  not  restricted  to  that  portion  which  is 
ordinarily  or  customarily  traveled.  This  proposition  is  an- 
nounced in  the  case  of  State  v.  Campbell,  30  Mo.  App.  110,  l.c. 
113 , as  follows: 

* * Any  encroachment  upon  any  part  of 
the  highway,  whether  upon  the  traveled  part 
thereof  or  on  the  sides  comes  dearly 
within  the  idea  of  nuisance.  Every  person 
has  a right  to  go  over  or  upon  any  part  of 
the  highway,  and  the  fact  that  from  notions 
of  economy,  or  otherwise,  the  public  author- 
ities having  the  same  in  charge  have  not 
seen  fit  to  work  the  whole  of  it,  does  not 
alter  or  change  the  right.  A traveler  has 
the  right  to  go  anywhere  on  the  right  of  way 
outside  of  the  beaten  track  of  the  highway 
if  he  so  chooses,  and  any  obstacle  placed  in 
the  way  of  his  doing  so  is  an  infringement 
and  obstruction  of  a public  right,  and  an 
annoyance  and  therefore  a public  nuisance,” 

See  also  State  v.  Asbell,  192  S.W,  469,  and  State  v.  Feitz, 
154  Mo.  App.  573* 

Whether  or  not  the  trailer  to  which  you  refer  constitutes 
an  obstruction  presents  a different  question.  The  general  rule 
in  regard  to  what  constitutes  an  obstruction  is  announced  in  the 
Campbell  case,  noted  supra,  in  the  following  terms: 

"The  obstacle  must  however,  be  of  such  a 
character  and  kind  as  to  operate  as  an  ob- 
struction to  public  travel,  or  to  public 
rights,  or  to  endanger  the  safety  of  per- 
sons traveling  there,  or  as  to  offend  and 
annoy  those  who  come  in  contact  with  it. 

* * *t? 

We  are  of  the  opinion  that  a trailer  housing  a shooting 
gallery  located  upon  the  right  of  way  would  constitute  an  ob- 
struction as  contemplated  by  Section  229.150,  since  it  would 
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preclude  a person  or  persons  from  using,  for  the  purpose  of 
travel,  such  right  of  way. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  a trailer, 
housing  a business  enterprise,  which  is  parked  upon  the  public 
highway  although  not  upon  the  regularly  traveled  part  thereof, 
would  constitute  an  obstruction  of  the  public  way  and  the  person 
responsible  therefor  would  be  subject  to  prosecution  under  the 
provisions  of  Section  229.150,  RSMo  1949,  which  makes  it  a mis- 
demeanor  for  any  person  to  wilfully  or  knowingly  obstruct  the 
public  way. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Dona.1  D.  Guffey. 

Yours  very  truly, 


John  M.  Dalton 
Attorney  General 


DDG/vtl 
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: Deputy  recorder  has  no  authority  to  record 

instruments  after  the  death  of  the  officeholder 
by  whom  he.  was  appointed;  such  attempted 
recordation  may  not  be  given  legal  effect  by 
a subsequent  ratification  of  person  appointed 
to  fill  the  vacancy,, 


January  28,  1954 


Frosecutlng  Attorney 
St*  Francois  County 
Farmington,  Missouri 

Dear  Sirs 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  office,  which  request  reads#  in  part#  as  follows* 

"As  you  no  doubt  know#  Forrest  Robinson#  Recorder 
of  Deeds  of  St.  Francois  County,  passed  away  on 
December  20,  1953#  and  no  successor  has  been 
appointed  to  fill  that  office  up  to  the  present 
time*  As  a result  a question  has  come  up,  upon 
which  1 am  requesting  an  official  opinion* 

■$:-  ©.  # # * * * # 

f,In  order  not  to  bring  this  important  office  to 
a standstill,  Mr.  Robinson*  s chief  deputy  has 
kept  the  office  open  and  doing  business,  since 
the  death  of  her  principal.  However,  it  would 
seem  that  death  would  revoke  this  agency,  as  it 
would  "any  other,  and  the  deputy,  while  acting 
in  good  faith,  has  only  the  barest  color,  of 
authority. 

"The  question  is,  what  has  been  the  effect,  if  any, 
of  the  recording  of  instruments  by  the  chief  deputy? 
Will  all  instruments  recorded  during  this  period 
have  to  be  re-recorded?  Will  the  successor  in 
office  who  will  be  appointed  under  Article  IV, 

Section  ij,  of  the  Constitution  of  Missouri,  have 
to  ratifv  the  acts  of  this  chief  deputy.  In  order 
to  give  them  legal  effect?11 


RECORDER  OF  DEEDS 
DEPUTY : 

PUBLIC  RECORDS: 


Mr,  Frank  w*  May 


Mr,  Prank  W,  May 


We  assume  for  the  purpose  of  discussion  that  certain  instruments 
were  entered  in  the  records  by  a duly  appointed  deputy  after  the 
death  of  the  recorder  by  whom  he  was  appointed*  The  question  then 
is  what  effect  is  to  be  given  to  such  entries?  In  other  words, 
have  these  instruments  been  properly  recorded? 

Section  59.010,  RSMo*  1949#  provides  that  there  shall  be  an 
office  of  recorder  in  each  county  in  the  state.  Section  59.120, 

RSMo,  194-9#  provides  that  the  recorder  "shall  record  all  instruments 
of  writing  authorized  and  required  to  be  recorded,"  in  books 
furnished  by  the  county  court*  Section  59.330,  RSMo,  194-9,  provides 
"it  shall  be  the  duty  of  the  recorder  to  record:"  then  proceeds 
to  enumerate  certain  instruments.  Section  59.400,  RSMo.  1949# 
specifies  the  manner  in  which  a reporter  shall  place  an  instrument 
upon  record.  Section  59.600,  RSMo  1949#  provides  a penalty  for 
failure  of  the  recorder  to  perform  the  duties  imposed  by  Chapter 
59. 

Reading  the  above  noted  provisions,  in  connection  with  other 
provisions#  relating  to  the  office  of  recorder  of  deeds,  we  are 
led  to  the  conclusion  that  the  duties  imposed  by  the  recording 
acts  are  personal  to  the  person  duly  elected,  qualified  and 
occupying  the  office. 

The  rule  in  regard  to  the  acts  of  deputies  in  this  state  is 
stated  in  the  case  of  Halter  v,  Leonard,  223  Mo,  286,  l.c,  293# 
as  follows: 

« *It  is  a well  settled  rule  of  law  that  all 
official  acts  done  by  a deputy  should  be  done 
in  the  name  of  the  principal.  ' A deputy  is  one 
who,  by  appointment,  exercises  an  office  in 
another’s  right,  having  no  interest  therein, 
but  doing  all  things  in  his  principal’s,  name, 
and  for  whose  misconduct  the  principal  is 
answerable.’  (9  Amer,  and  Eng.  Ency,  Law 
(2d),  369#  Carter  v.  Hornback,  139  Mo.  238,)" 

Following  this  rule  to  it  logical  conclusion  it  would,  of  course, 
be  apparent  that  a deputy  could  not  act  as  such  in  the  absence  of  a 
principal  in  existence.  Noting  specifically  such  conclusion  the 
court  in  the  case  of  Herring  v,  Lee,  22  W,  Va,  661,  l.c,  667, 
said: 


"*  * *'These  definitions  clearly  shoxf  that  there 
must  be  an  officer  or  principal  in  existence  and 
capable  of  acting  for  himself  at  the  time  the 
deputy  or  agent  is  acting  for  him.  When  the 
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officer  or  principal  is  dead  end  that  fact 
is  known  or  he  is  otherwise  disqualified 
to  act  for  himself  he  cannot  act  by  deputy 
or  agent*  Hunt  v*  Rousmanier,  8 Wheat, 

174}  Story’s  Ag.  Sec*  TjBtJ* So  if  in  any 
manner  the  principal* s power  over  the 
office  or  subject-matter  of  the  agenoy 
becomes  extinct,  the  authority  of  the 
deputy  or  agent  to  act  also  ceases.  Story's 
Ag.  Sec.  4-99.  This  must  be  so  of  necessity} 
for  unless  there  is  an  office  in  the 
possession  or  under  the  control  of  the 
officer  he  cannot  perform  the  duties  of 
his  office,  and  to  hold  that  the  officer 
could  act  by  deputy  in  such  case  would 
be  to  hold  that  he  could  do  by  deputy 
what  he  had  not  the  power  to  do  himself. 

Such  a position  is  contrary  to  both  law 
and  reason* 

See  also  43  Jur.  Public  Officers,  Sec.  4&0,  page  219* 
wherein  it  is  stated} 

"*  # *His  principal  is  responsible  for  his  acts, 
he  is  removable  at  the  pleasure  of  his  principal, 
and  his  authority  ceases  at  the  latter's  death 
or  disqualification*  # #■ 

It  is  also  stated  that  entries  made  in  a record  book  by  an 
unauthorized  person  are  void*  We  note  ?6  G.J.S.,  Records,  Sec. 

17,  page  123,  wherein  the  rule  is  stated  as  follows! 

"In  order  to  constitute  a valid  record  it  must 
be  made  by  an  officer  having  the  authority  to 
do  so,  or,  as  stated  otherwise,  it  is  essential 
that  it  be  made  by  the  person  whose  duty  it  is 
to  make  the  record,  or  the  transcription  of 
an  instrument  into  the  record  books  must  be 
made  by  or  under  the  superintendent  of  the 
officer  therefor.  An  entry  made  in  a record 
book  by  an  unauthorized  person  is  void.  * # 

In  view  of  the  foregoing  cited  cases  and  authorities,  we  are 
of  the  opinion  that  in  the  instant  case  the  authority  of  the 
deputy  ceased  at  the  death  of  the  recorder,  consequently,  the  acts 
of  the  deputy  in  placing  certain  instruments  in  the  record  book 
are  void  and  of  no  effect  being  without  authority  of  law. 
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You'  next  inquire  whether  the  person  appointed  to  fill  the 
office  may  ratify  the  acts  of  this  deputy  to  give  them  the  required 
legal  effect.  We,  in  this  regard,  refer  to  two  recognized  rules  of 
the  Law  of  Agency,  (1)  the  existence  of  a principal  at  the  time  an 
act  is  performed  is  essential  to  the  ratification  of  the  Act,  (2  C.J.S 
Sec,  I4.0 » ) and,  (2)  there  can  be  no  ratification  of  an  act  which 
could  not  have  been  legally  done  by  the  ratifier  himself  in  the 
first  instance,  2 C*J.S.,  Agency,  Sec,  37,  page  107lj-, 

Applying  the  above  noted  rules  it  is  our  opinion  that  the 
person  to  be  appointed  to  fill  the  vacancy  cannot  ratify  said  acts 
since  the  deputy  was  not  purporting  to  act  for  a principal  in 
existence*  Furthermore,  the  appointee  could  not  ratify  and  give 
effect  to  acts  prior  to  his  appointment  since  he  himself  had  no 
authority  to  act  as  of  that  time, 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  instruments 
placed  in  the  record  book  by  a deputy  recorder  after  the  death  of 
the  officer  by  whom  he  was  appointed  and  prior  to  the  time  that  the 
vacancy  in  office  is  filled  as  provided  by  law,  are  without  sanction 
of  law  and  void. 

We  are  further  of  the  opinion  that  such  acts  may  not  thereafter 
be  given  legal  effect  by  subsequent  ratification  of  the  person 
appointed  to  fill  the  vacancy. 

This  opinion,  which.  I hereby  approve,  was  written  by  my 
assistant,  Mr.  Donal  D.  Guffey, 


Your 3 very  truly, 


DDG:mw 


JOHN  M.  DALTON 
Attorney  General 


TAXATION,  County  not  liable  for  Federal  Withholding  Tax  if 
COUNTIES:  withheld  tax  is  not  paid  to  county. 


June  14,  1954 


Mr*  Frank  M*  May . , 

Prosecuting  Attorney 
St.  Francois  County 
Farmington,  Missouri 

Sear  Sir: 

Ton  have  requested  an  opinion  in  regard  to  the  payment 
of  Federal  withholding  tax  on  the  salary  of  deputy  recorders 
the  pertinent  part  of  your  request  Is  as  follows: 

"the  local  representative  of  the  Director 
of  Internal  Revenue  has  presented  a bill 
to  the  County  Court  for  payment  of  With** 
holding  Tax  for  employees  of  the  late 
Mr*  Robinson  for  the  calendar  quarters 
ending  September  30,  1953  and  December 
31 I 1953*  Withholding  tax  has  always  been 
paid  in  the  past  by  the  Recorder  person- 
ally, and  it  would  appear  that  the  clerks 
in  that  office  were  employees  of  the  Re- 
corder rather  than  of  St.  Francois  County. 

♦'However,  since  any  surplus  over  the  statu- 
tory fees  of  the  Recorder,  and  his  office 
help,  is  supposed  to  be  turned  over  to  the 
County,  perhaps  the  County  can  be  held 
responsible  for  this  Withholding  Tax. 

"The  CoUnty  Court  of  St,  Francois  County 
will  not  hesitate  to  pay  this  Withholding 
Tax  to  the  Federal  Government,  provided  it 
is  proper  for  them  to  do  so  under  the  cir- 
cumstances outlined  above, 

"The  question  to  be  determined  then  is  this: 

Are  th®  Clerks  in  the  office  of  the  Recorder 
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of  Deeds  employees  of  the  office-holder,  in 
which  case  the  office-holder  or  his  estate 
is  liable  for  payment  of  Withholding  Tax, 
or  are  there  clerks  employees  of  St*  Fran- 
cois County,  in  which  ease  it  is  proper 
for  the  County  Court  to  pay  Withholding 
tax  on  the  wages  earned  by  said  clerks?” 

In  addition  to  the  above  we  refer  also  to  your  supplemental 
letter  dated  May  22,  1954  which  is  as  follows: 

"No  funds  were  ever  turned  back  into  St. 

Francois  County  as  a surplus  over  the  allowed 
amount  by  the  late  Forrest  Robinson  during  any 
quarter  of  the  year  1953 • 

"No  money  was  ever  withheld  from  the  pay  of 
Mr.,  Robinson *s  deputies  for  Federal  Income  Tax, 
or  for  any  other  purpose. . ' 

"I  hope  this  information  will  clear  up  any 
misunderstanding  that  might  exist  in  this 
matter*"  . \ 

It  Is  provided  in  RSMo  1949,  Section  59.250  as  follows:  i 

"The  recorder  in  counties  of  the  third 
class,  wherein  there  shall  be  a separate 
circuit  clerk  and  recorder,  shall  keep  a 
full,  true  and  faithful  account  of  all 
fees  of  every  kind  received,  and  make  a 
report  thereof  every  year  to  the  county 
court j and  all  fees  received  by  him,  over 
and  above  the  sum  of  four  thousand  dollars 
exoept  those  set  out  in  section  ;5 9. 490,  for 
eadh  year  of  his  official  term,  after  pay- 
ing out  of  such  fees  and  emoluments  such 
amounts  for  deputies  and  assistants  in  his 
office  as  the  county  court  may  deem  neoes~ 
sary ,t  shall  be  paid  into  the  county  treasury. u 

It  must  be  noted  here  that  this  above-quoted  Section  has 
been  re-enacted  by  Missouri  Revised  Statutes,  Cumulative  ^upp. 
1953,  A.  L.  1953,  Sa,  B.  42,.  which  reads  as  follows: 
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”1.  The  recorder  of  deeds  in  counties  of 
the  third  class,  ■wherein  there-  is  a separ- 
ate circuit  clerk  and  recorder,  shall  keep 
a full,  true  and  faithful  account  of  all 
fees  of  ©very  kind  received*  He  shall  stake 
a report  thereof  each  year  to  the  county 
court*  y.  ' 

"2.  All  other  fees  over  and  above  the  sum 
of  four  thousand  seven  hundred  fifty  dol* 
lars,  for  each  year  of  his  official  term, 
seven  hundred  fifty  dollars  of  which  shall 
be  compensation  for  the  performance  of 
duties  imposed  by  section  59*365  and  four 
thousand  dollars  for  other  duties  imposed 
by  law,  shall  be  paid  into  the  county  treasury 
after  paying  out  of  such  fees  and  emoluments 
such  amounts  for  deputies  and  assistants  in 
his  office  as  the  county  court  may  deem  neces- 
sary.” 

Both  of  the  above  sections  are  cited  inasmuch  as  the  1953 
section  became  effective  during  the  time  encompassed  by  the 
withholding  periods  stated* 

In  regard  to  whether  the  employer  is  to  be  considered  the 
recorder  or  the  comity,  it  is  believed  that  the  language  of  our 
Supreme  Court  decides  the  question*  In  the  matter  of  State  ex 
rel,  Vernon  County  v#  King,  13 6 Mo.  309  l*c.  31$,  Judge 
McFarlane  stated  as  follows:  ■ , 

’’Under  these  provisions,  is  a recorder 
entitled,  as  a matter  of  right,  to  retain 
out  of  the  fees  of  his  office  an  amount 
sufficient  to  pay  reasonable  compensation 
to  necessary  assistants,  or  is  the  allow- 
ance left  entirely  to  the  discretion  of 
the  county  court.” 

and  at  l.c.  319-320: 

°We  are  of  the  opinion,  therefore,  that 
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the  allowance  to  the  recorder  of  reason- 
able compensation  for  necessary  hire  of 
assistants  was  not  a matter  of  mere  dis- 
cretion with  the  county  court*  In  his 
settlement , the  recorder  was  entitled  to 
a credit  for  the  amount  id  paid;  and,  if 
such  credit  had  been  given,  there  would 
be,  at  most,  but  a small  amount,  if  any- 
thing, due  the  county!!*  . 

' V ' - ’ • 

The  Federal  statute  law  in  regard  to  the  responsibility 
for  the  withholding  and  for  the  payment  of  income  taxes  is  to 
be  found  in  Title  26,  USCA  and  it  is  believed  that  the  applicabl 
law  as  to  political  subdivisions  is  contained  in  Title  26,  USGA, 
Section  1624  which  is  as  follows:  1 


"If  the  employer  is  the  United  States-,  or 
State,  Territory,  or  political  subdivi- 
sion thereof,  or  the  District  of  Columbia, 
or  any  agency  or  instrumentality  of  any 
one  or  more  of  the  foregoing,  the  return 
of  the  amount  deducted  and  withheld  upon 
any  wages  may  be  made  by  any  officer  or 
employee  of  the  United  States,  or  of  such 
State,  Territory,  or  political  subdivision, 
* or  of  *&©  District  of  Columbia,  or  of  such 
agency  or  instrumentality,  as  the  case  may 
be,  having  control  of  the  payment  of  such 
wages,  or  appropriately  designated  for 
that  purpose." 


^he  collection  of  income  taxes 
liability  of  the  "employer"  is  stated  in  Title  2 
as  follows : 


at  source  the 
, Section  1623 


"The  employer  shall  be  liable  for  the  pay- 
ment of  the  tax  required  to  be  deducted 
and  withheld  under  this  subchapter,  and 
shall  not  be  liable  to  any  person  for  the 
amount  of  any  sucli  payment." 


if— 
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From  the  foregoing  it  may  be.  noted  that  the  control  of 
the  payment  of  the  wages  is  a condition  on  which  the  Federal 
law  fixes  the  duty  to  collect  Federal  taxes. 

In  regard  to  the  liability  of  such  a collector  the  Circuit 
Court  of  Appeals  in  the  matter  of  USF  arid  G Company  v.  United 
States,  201  Federal  2d  11$  at  l.c,  120,  states  as  follows : 

"Thereafter  there  remains  only  his  liabil- 
ity for  the  tax  which  he  has  collected. 

That  is  the  tax  liability,  for  which  he  • 
alone  is  liable  to  the  Government  as  for 
any  other  taxes  which  he  may  owe," 

And  in  Merrick  v.  Hoffman,  205  Federal  2d  365,  l.c.  36$ 
it  is  stated: 

"But  withholding  taxes  are  income  taxes 
which  the  employer  must  deduct  from  the 
wages  of  employees  and  for  the  payment  of 
which  the  employer  is  liable  to  the  govern- 
ment . " 

The  last  two  above  quotations  serve  to  indicate  the  re-  V 
sponsibility  for  payments  of  withholding  faxes  to  the  collector  j 
of  revenue  and  establish  that  the  taxes  are  the  liability  of 
the  employer,  the  employer  who  pays  the  salaries* 

Since  the  foregoing  authorities  seem  to  establish  the 
responsibility  upon  the  recorder  as  an  employer  and  as  the 
person  charged  by  law  with  the  withholding  of  taxes  from  the 
wages  which  he  pays,  the  responsibility  it  is  believed  cannot 
be  considered  to  shift  to  the  county  in  t£e  event  the  withholding 
was  not  made,  or  as  said  in  the  supplemental  letter,  no  settle- 
ment was  made  with  the  county  into  which  if  it  had  been  withheld 
the  withheld  portion  could  have  been  intermingled* 

In  further  consideration  of  the  question  of  the  liability 
of  the  county  for  withholding  tax  of  deputy,  recorders  it  is  >. 
thought  that  one  further  Federal  statute  is;  involved  here* 

Title  26,  Section  3661  provides  &&  follows : 

"Whenever  any  person  is  required  to  collect 
or  withhold  any  internal-revenue  tax  from 
any  other  person  and  to  pay  such  tax  over 
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to  the  United  States,  the  amount  of  tax  so 
collected  or  withheld  shall  be  held  to  be  a 
special  fund  in  trust  for  the  United  States. 

The  amount  of  such  fund  shall  be  assessed, 
collected,  and  paid  in  the  same  manner  and 
subject  to  the  same  provisions  and  limitations 
(including  penalties)  as  are  applicable  with 
respect  to  the  taxes  from  which  such  fund  arose *" 

The  county,  in  accordance  with  the  supplemental  letter 
received  no  funds  whatsoever  from  the  recorder.  There  could 
have  been  no  such  special  fund  in  trust  for  the  United  States. 
No  such  funds  were  ever  withheld. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  in  accord- 
ance with  the  Federal  Statutes,,  Federal  Withholding  Tax  is 
required  to  be  withheld  by  a recorder  of  deeds  of  a third  class 
county  from  the  salaries,  fees  and  emoluments  paid  to  deputy 
recorders*  The  county  is  not  liable  for  the  tax  in  the  event 
he  fails  to  withhold  from  the  salaries  of  his  deputies  when  he 
has  paid  no  funds  into  the  county  from  his  office. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  James  W.  Faris. 


lours  very  truly 


JOHN  M*  DALTON 
ATTORNEY  GENERAL 


JUVENILE  COURTS:  Circuit  clerk  to  perform  clerical  work  arising 

in  cases  heard  by  juvenile  court. 


December  31,  1954 


Honorable  Frank  W.  May 
Prosecuting  Attorney 
St.  Francois  County 
Farmington,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows* 

’’Under  Section  211. 3 SO  of  R.S.  Mo.  1949  the 
Court  costs  in  juvenile  matters  not  collected 
as  provided  by  law  are  to  be  paid  by  the 
County. 

"No  provisions  are  made  under  this  Section  or 
any  other  Section  pertaining  to  juveniles  con- 
cerning the  clerical  work  involved  in  handling 
these  cases.  The  question  has  come  to  us 
whether  this  clerical  work  should  be  performed 
by  the  County  Treasurer  as  in  criminal  cases 
or  by  the  Circuit  Clerk  as  in  civil  cases* 

"Qur  question  is,  who  should  do  the  clerical 
work,  the  Gircuit  Clerk  or  the  County  Treasurer?” 

We  believe  that  your  opinion  request  is  answered  by  a pro- 
vision appearing  as  a part  of  Section  211.320,  RSMo  1949.  The 
portion  referred  to  reads  as  follows: 

« * »;<  ^ The  clerk  of  the  Cape  Girardeau  court 
of  common  pleas  and  the  clerk  of  the  circuit 
court  in  such  counties,  shall  act  as  the  clerk 
of  the  juvenile  court.  * * 


"Such  counties,”  as  used  in  the  section  mentioned,  refers 
to  all  counties  of  the  third  and  fourth  class  operating  under 
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the  procedure  outlined  in  Sections  211.310  to  211,510,  inclusive, 
RSMo  1949.  We  note  that  St.  Francois  County  is  one  of  the  third 
class  In  accordance  with  the  classification  of  counties  adopted 
by  the  General  Assembly. 


CONCLUSION 

In  the  premises,  it  is  our  ©pinion  that  the  circuit  clerk 
in  counties  of  the  third  and  fourth  classes  is  to  perform  all 
clerical  work  incident  to  the  hearing  and  determination  of  cases 
heard  by  the  juvenile  court* 

The  foregoing  opinion,  whiGh  I hereby  approve,  was  prepared 
by  my  assistant,  Will  F,  Berry,  Jr. 


Yours  very  truly, 


WFB/vtl 


John  M.  Dalton 
Attorney  General 


CONSTABLES: 

ST.  LOUIS  COUNTY: 


No  authority  exists  for  the  election  or  the 
appointment  of  more  than  four  constables  in 
St.,  Louis  County,  regardless  of  the  fact  of 
the  creation  of  five  magistrate  districts 
in  St.  Louis  County. 

February  16,  1954 


Honorable  John  4*  McAte® 
County  Counselor 
Law  Department 
Courthouse 
Clayton,  Missouri 


Your  recent  request  for  an  official  opinion  reads  as  fol- 
lows: 

"St < Louis  County,  Missouri*  presently  has 
four  Magistrates  and  four  Constables.  Due 
to  the  population  increase,  the  Board  of 
Election  Commissioners  of  St*  Louis  County 
is  presently  redistricting  the  County  into 
five  Magistrate  Districts,  under  the  pro- 
visions of  Article  V,  Section  IS  of  the 
Constitution*  and  the  Statutes* 

"The  number  of  Magistrates*  when  the  Election 
Board  completes  its  task,  will  have  been  in- 
creased from  four  to  five*  The  question  has 
arisen,  however,  as  to  the  number  of  Con- 
stables that  shall  be  electee  in  the  County 
when  the  present  four  Districts  are  changed 
to  five  Magistrate  Districts. 

"The  St.  Louis  County  Charter  adopted  by  the 
voters  of  St*  Louis  County  in  1950  under  the 
provisions  of  Article  VI,  Section  1$  (a)  of 
the  Constitution,  provides  in  Article  II. 

Section  3 ; 

’The  following  County  Officers  shall 
be  elected:  Assessor,  Circuit  Clerk, 

Collector,  four  Constables.  Coroner, 
seven  Counci lmen,  County  Clerk,  here- 
tofore known  as  the  Clerk  of  the  County 
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Court,  County  Supervisor,  Highway 
Engineer,  Prosecuting  Attorney, 

Public  Administrator,  Recorder  of 
Deeds,  Sheriff,  Superintendent  of 
Schools,  and  Treasurer.* 

,,Section  A provides : 

’The  above  named  elective  County 
Officers,  except  the  Superintendent 
of  Schools,  shall  be  nominated  and 
elected  for  a term  of  four  years  in 
the  manner  provided  for  State  and 
County  Officers..  The  Superintendent 
of  Schools  shall  be  elected  in  the 
manner  provided  by  law-  Each  shall 
have  all  the  powers  and  perform  all 
the  duties  provided  by  law,,  except  as 
otherwise  provided  by  this  Charter. * 

’’Section  IS  (e)  of  Article  VI  of  the  Const! 

tution  provides; 

’Laws  shall  be  enacted  providing  for 
free  and  open  elections  in  such  coun- 
ties, and  laws  may  be  enacted  provid- 
ing the  number  and  salaries  of  the 
judicial  officers  therein  as  provided 
by  this  constitution  and  by  law,  but 
no  law  shall  provide  for  any  other 

§flce  or  employee  of  the  county  or 
x the  salary  of  any  of  its  officers 
or  employees;' 

"Chapter  63  of  the  Revised  Statutes  of  Mis- 
souri, 1949,  covers  the  law  relating  to  Con 
stables  in  counties  of  the  first  class. 
Section  63-010  provides: 

’In  all  counties  of  this  state  of  the 
first  class  as  provided  by  law  there 
shall  be  elected  at  the  general  elec- 
tion to  be  held  at  the  first  Tuesday, 
in  November,  1946,  and  each  general 
election  every  four  years  thereafter, 
in  each  magistrate  district  in  such 
counties  a constable  who  shall  hold 
office  for  a term  of  four  years  and 
until  his  successor  is  duly  elected, 
commissioned  and  qualified.  ...* 
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’’Thus,  the  Statutes  of  Missouri  contemplate 
and  provide  for  a constable  to  be  elected  in 
each  Magistrate  District  in  counties  of  the 
first  class.  Tet,  the  Charter  provides,  in 
Section  3 of  Article  II  for  only  four  Con- 
stables. Then  follows  the  provisions  of 
Section  16  (e)  of  Article  VI  of  the  Constitu- 
tion which  sets  forth  *...no  law  shall  provide 
for  any  other  office  or  employee  of  the  county 
or  fix  the  salary  of  any  of  its  officers  or 
employees.’ 

”It  would  appear,  therefore,  that  despite  the 
number  of  magistrates  and  magistrate  districts 
in  St.  Louis  County,  there  would  only  be  four 
constables. 


"It  is  difficult  to  determine  what  the  inten- 
tion of  the  framers  of  the  St.  Louis  County 
Charter  was  when  they  wrote  in  this  provision. 
Obviously,  if  they  wanted  to  provide  for  a 
constable  in  each  magistrate  district  they 
could  have  so  worded  the  Charter.  It  was  ap- 
parent to  those  gentlemen  even  then  back  in 
1949  and  1950  that  St.  Louis  County  was  grow- 
ing at  a rate  which  would  probably  soon  require 
a revision  of  the  magistrate  districts.  On 
the  other  hand,  because  there  were  four  con- 
stables at  the  time  the  Charter  was  drafted, 
they  may  have  just  included  the  number  in 
existence  at  that  time,  to  be  Included  in  the 
Section  on  elective  County  Officers. 

’’This  office  would  appreciate  your  opinion  on 
this  subject,  as  to  whether  or  not  the  creation 
of  an  additional  magistrate  and  magistrate  dis- 
trict will  require  the  election  of  an  additional 
constable  for  the  newly  created  district.” 

On  October  30,  1953 » this  department  rendered  an  opinion, 
a copy  of  which  is  enclosed,  to  Honorable  Stanley  Wallach,  Prose- 
cuting Attorney  of  St.  Louis  County.  The  question  asked  in  that 
opinion  request  was  whether  the  St.  Louis  County  Council  could 
legally  enact  an  ordinance  providing  for  the  appointment  of 
’’Special  deputy  constables.”  In  answer  to  that  question  you  will 
note  in  our  opinion  that  we  directed  attention  to  Section  16  (e) 
of  Article  VI  of  the  Constitution  of  Missouri,  which  you  also 
quote  in  your  letter,  which  refers  to  a county  of  more  than 
85, OCX)  and  which  provides  that  laws  may  be  enacted  providing  the 
number  and  salaries  of  judicial  officers,  but  not  for  any  other 
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county  office  or  employee  of  the  county*  In  that  opinion  we 
also  held  that  "special  deputy  constables"  are  not  judicial 
officers,  from  which  it  would  of  course  follow  that  a constable 
is  not  a judicial  officer,  since  the  powers  and  duties  of  a 
"special  deputy  constable"  would  be  the  same  as  those  of  con- 
stable . 

You  will  also  note  that  in  the  Wallach  opinion  we  hold  that 
all  provisions  of  Chapter  63  RSMo.  1949,  purporting  to  provide 
for  constables  and  deputies  in  first  class  counties  operating 
under  a charter  form  of  government,  such  as  St.  Louis  County, 
are  unconstitutional  and  of  no  effect. 

We  feel,  too,  that  it  might  be  well  to  call  attention  to 
Section  IS  (a)  of  Article  VI  of  the  Constitution  of  Missouri, 
which  reads ! 

"County  Government  by  Special  Charter- 
Limitation. — Any  county  having  more  than 
$5,000  inhabitants,  according  to  the  cen- 
sus of  the  United  States,  may  frame  and 
adopt  and  amend  a charter  for  Its  own 
government  as  provided  in  this  article,  and 
upon  such  adoption  shall  be  a body  corporate 
and  politic." 

Also  to  Section  1$  (b)  of  Article  VI,  which  reads: 

"Provisions  Required  in  Gounty  Charters.— 

The  charter  shall  provide  for  its  amendment, 
for  the  form  of  the  county  government,  the 
number,  kinds,  manner  of  selection,  terms  of 
office  and  salaries  of  the  county  officers, 
and  for  the  exercise  of  all  powers  and  duties 
of  counties  and  county  officers  prescribed  by 
the  Constitution  and  laws  of  the  state." 

From  the  above,  it  will  be  seen  that  the  St.  Louis  County 
Charter  provides  for  the  number  and  kind  of  its  county  officers. 
As  you  point  out  in  your  letter,  that  charter,  Section  3 of 
Article  II,  provides  for  four  constables,  which  number  cannot  be 
increased  without  an  amendment  of  the  charter  in  that  respect. 

We  have  examined  the  charter  with  a view  of  determining  whether 
any  other  portion  of  it  was  applicable  to  the  instant  situation, 
and  are  unable  to  find  any  which  are  applicable. 

CONCLUSION 


It  is  the  opinion  of  this  department  that  no  authority 
exists  for  the  election  or  the  appointment  of  more  than  four* 
constables  in  St.  Louis  County. 
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The  foregoing  opinion,  which  I hereby  approve,  was  pre 
pared  by  my  Assistant,  Mr,  Hugh  P.  Williamson. 

Very  truly  yours, 


John  M,  Dalton 
Attorney  General 


HPW/ld/vtl 

Enclosure 


-5- 


CIVIL  DEFENSE: 


Funds  Jf  the  City  of  St.  Louis  deposited  wich 
the  Stdte  Treasurer  as  tfusteB  to  be  applied 
on  a particular  project  application  on  cxvil 
defense  and  remaining  unexpended  on  June  30, 
195k,  should  be  disbursed  as  directed  by  the 
proper  authorized  official  of  the  City  of 
St.  Louis. 


April  26,  1954 


Mr*  Arthur  S.  Me Daniel 
Director,  Civil  Defense  Agency 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr*  McDaniel l 

This  is  in  response  to  your  request  for  opinion  dated 
March  17*  1954*  in  which  you  have  submitted  a question  with 
regard  to  the  disposition  of  certain  funds  placed  in  your  hands 
by  the  City  of  St*  Louis*  The  background  of  this  question  is 
adequately  covered  by  a letter  which  you  enclosed  directed  to 
you  by  Brigadier  General  F*  P.  Hardaway*  Director  of  Civil 
Defense  for  the  City  of  St*  Louis*  a portion  of  which  we  here- 
with quote: 

"As  you  pointed  out  in  M00DA  Bulletin 
No*  103*  dated  26  January  54*  the  deadline 
on  completing  action  on  all  fiscal  year 
1952  Matching  Fund  Requests*  is  on  or  be- 
fore June  30*  This  deadline  has  been 
established  by  FCDA*  we  assume  under  the 
regulations  of  the  Comptroller  General, 
and  is  based  on  the  us®  of  federal  funds 
for  two  years  after  the  appropriation  date* 

"This  deadline,  however,  poses  two  specific 
problems  to  the  City  of  St*  Louis,  particu- 
larly in  regard  to  those  funds  which  the 
city  has  deposited  with  the  State  Treasurer 
as  Trustee*  As  an  example,  under  Project 
Application  No*  7M2AW2,  FCDA  deposited 
165,079.50  as  an  advance*  whereas  the  City 
of  St*  Louis  deposited  the  Siam  of  #68*078*55 
for  a total  on  this  project  application  of 
#133*258.05.  To  date  a total  of  #121,198.53 
has  been  expended  from  this  fund,  leaving  a 
balance  of  #12* 059*52*  Of  this  balance 
$4*480*24  is  federal  money  and  #7,579*28  is 
St.  Louis  money.  It  is  assumed  that  almost 
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all  procurement  action  has  been  completed 
on  this  request  and  that,  therefore,  in  the 
main  these  sums  will  revert  to  FGDA  and  St, 

Louis  respectively  as  of  June  30,  1954* 

"With  this  background  1 would  like  to  ask 
two  specific  quesiicns* 

"1)  Is  it  possible  to  leave  this  city 
surplus  In  the  trustee  account  as  of  June 
30#  1954-*  for  the  purpose  of  paying  main- 
tenance costs  of  the  St,  Louis  Attack 
Warning  System  on  a continuing  basis  until 
such  funds  are  exhaust ©d? 

tt2)  Is  It  possible  to  transfer  this  sur- 
plus of  unexpended  city  funds  to  another 
project  application  for  fiscal  year  1954-? 

In  other  words,  could  we  apply  this  $7,579,28 
(as  an  example)  to  our  request  MO  4l4  for  the 
erection  of  a Rescue  School?" 

Your  position  with  regard  to  the  questions  submitted  by 
General  Hardaway  Is  stated  in  the  second  paragraph  of  your 
opinion  request,  Which  we  now  quotes 

"We  know  that  any  FCDA  funds  remaining 
beyond  the  date  of  June  30,  1954*  will  be 
returned  to  the  Federal  Government,  As 
explained  to  you,  our  position  is  that  the 
$7*579*28,  vriaieh  is  St,  Louis’  money  in 
its  entirety,  can  only  be  used  by  this 
Agency  as  directed  by  the  City  of  St*  Louis 
through  its  Civil  Defense  Office.  We  be- 
lieve, since  they  have  put  up  this  money 
with  this  Agency  which  is  held  in  a special 
fund  in  the  Treasurers  Office,  that  the 
only  authority  we  will  need  to  use  It  will 
come  from  the  City  of  St.  Louis," 

There  is  no  question  but  that  on  June  30,  1954*  those  federal 
funds  allocated  to  Project  Application  No,  7M2AW2  remaining  un- 
expended will  revert  to  the  federal  government  to  be  reallocated 
to  other  states  under  applicable  FCDA  regulations.  Nor  is  there 
any  question  but  that  those  funds  contributed  by  the  City  of  St. 
Louis  for  the  purpose  of  the  above  project  application  remaining 
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unexpended  on  June  30#  1954#  remain  the  property  of  the  City  of 
St*  Louis  and  do  not  become  state  money  in  any  sense  of  the  word* 
(See  Attorney  General’s  opinion  dated  February  14,  1952,  directed 
to  Honorable  Ralph  W.  Hammond*)  These  funds  are  held  by  the 
State  Treasurer  merely  as  trustee  for  the  City  of  St*  Louis. 

Inasmuch  as  there  is  no  question  of  matching  federal  funds 
involved,  the  federal  regulations  with  regard  thereto  have  no 
application  here*  Since  they  are  not  state  funds  but  do  remain 
the  property  of  the  City  of  St,  Louis,  hence  subject  to  the 
control  of  the  Oity  of  St.  Louis,  it  would  seem  clear  that  the 
Gity  of  St*  Louis  could  direct  the  disposition  to  be  made  of 
those  funds* 

We  cannot  decide  herein  what  official  of  the  City  of  St. 
Louis  may  be  authorised  to  direct  the  disposition  to  be  made  of 
the  funds  of  the  City  of  St.  Louis  remaining  in  the  hands  of 
the  State  Treasurer  on  June  30,  1954*  because  that  would  be 
governed  by  the  applicable  ordinances  of  the  City  of  St*  Louis 
and  the  restrictions,  if  any,  under  which  these  funds  were 
appropriated  to  the  use  of  the  Civil  Defense  Agency  of  the  City 
of  St*  Louis. 

As  far  as  your  office  is  concerned,  however,  it  is  the 
opinion  of  this  office  that  you  may  make  such  disposition  of 
the  funds  in  question  as  you  are  directed  to  make  by  the  proper 
official  of  the  City  of  St,  Louis  authorized  by  the  eity  to 
direct  the  expenditure  of  these  funds. 


CONOLtIBION 


It  Is  the  opinion  of  this  office  that  funds  of  the  City  of 
St.  Louis  deposited  with  the  State  Treasurer  as  trustee  to  be 
applied  on  a particular  project  application  on  civil  defense  and 
remaining  unexpended  on  June  30,  1954#  should  be  disbursed  as 
directed  by  the  proper  authorized  official  of  the  City  of  St. 
Louis. 

This  opinion,  which  I hereby  approve,  was  prepared  by  my 
Assistant,  John  W.  Inglish, 


Very  truly  yours. 


JWX  Sail 

Fncs. 


JOHN  M.  DALTON 
Attorney  General 


UNIVERSITY  OF  MISSOURI: 
APPROPRIATIONS : 

MEDICAL  SCHOOL  AT  MISSOURI 
UNIVERSITY:  BOARD  OF  CURATORS: 


Funds  appropriated  under  'Section 
7.031,  Laws  of  1953,  may  be  used  to 
enlarge  and  improve  existing  power 
and  heating  plant  owned  and  operated 
by  and  serving  the  University  of 
Missouri  in  order  to  serve  heat  and 
power  needs  of  the  new  Missouri 
University  four-year  medical  and 
surgical  school, 

1954 


Honorable  Powell  B*  McHaney 
President  of  the  Board  of 
Curators 

University  of  Missouri 
Columbia,  Missouri 

Dear  Mr*  McHaney: 

Following  is  our  opinion  on  your  request  of  December  21, 

1953  s 

Under  Section  7*031,  H*  B*  No*  3$4,  67th  General  Assembly, 
there  Is  appropriated  a certain  sum  for  the  use  of  the  Board 
of  Curators  of  the  University  of  Missouri: 

* * for  the  purpose  of  completing  a 
four  year  medical  and  surgical  school, 
including  the  purchase,  construction 
or  acquisition  of  necessary  buildings  .. 
and  equipment} 

Under  Section  45 $ H.  B.  No.  465,  67th  General  Assembly, 
a certain  sum  is  appropriated  for  use  by  the  Board  for: 

* * establishing  and  maintaining  a 
four  year  medical  and  surgical  school, 

the  construction  or  acquisition  of  necessary 
buildings,  the  purchase  of  necessary  equip- 
ment, * * #.,r 

Now  the  question  posed  by  the  Board  is  whether  these  pro- 
visions will  permit  the  use  of  a portion  of  this  money  in  the 
enlargement  and  improvement  of  a presently  existing  power  plant, 
owned  and  operated  by  the  University  and  serving  the  present 
power  needs  of  the  University,  to  meet  the  needs  of  the  proposed 
new  medical  school  in  addition  to  those  of  the  rest  of  the 
University. 
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The  alternative  is  to  construct  an  entirely  separate  smaller 
power  plant,  to  serve  the  medical  school  only.  Expert  opinion, 
adopted  by  the  Board,  is  that  the  former  is  the  less  expensive, 
more  practical,  and  altogether  more  desirable  course.  The  Board 
contemplates  the  expenditure  of  #537,000,00  to  make  improvements 
and  additions  to  the  present  heating  and  power  plant,  which  sum 
is  believed  by  the  Board  to  be  a fair  portion  of  the  total  plant 
to  be  borne  by  the  medical  school. 

In  the  premises,  it  is  the  view  of  this  office  that  the 
Board  of  Curators  of  the  University  of  Missouri  may  lawfully 
enter  into  contracts  which  provide  for  the  expenditure -of  a 
portion  of  the  funds  appropriated  by  Sections  7,031  and  45, 
respectively,  of  House  Bills  Nos,  3°4  and  465,  or  either  of 
them,  for  improvements,  additions  and  enlargement  of  the  struc- 
ture housing  the  present  heating  and  power  plant  now  owned  and 
operated  by  and  serving  the  University,  and  for  the  purchase 
or  acquisition  and  installation  of  new  or  other  equipment  there- 
in, such  work  having  been  found  by  the  Board  of  Curators  to  be 
necessary  to  meet  the  heating  and  power  needs  of  the  four-year 
medical  and  surgical  school.  Such  improvements  and  additions 
are  well  within  the  language  of  the  appropriation  bills,  as  the 
purchase,  construction,  or  acquisition  of  necessary  buildings 
and  equipment;"  {H,B,  No,  3&4) » and  as  "the  construction  or 
acquisition  cf  necessary  buildings,  the  purchase  of  necessary 
equipment."  (H.B,  No,  465)* 

We  do  not  believe  that  the  Board  of  Curators,  under  these 
appropriation  measures,  is  required  to  construct  or  acquire 
separate  buildings  and  separate  equipment,  and  to  maintain 
strict  physical  separation  of  the  medical  school  and  the  re- 
mainder of  the  University, 

This  expenditure  of  funds,  and  the  resulting  improvements 
to  the  power  plant,  should  be  directly  related  to  the  needs  of 
the  medical  school,  and  for  its  service  - although  it  is  no 
objection  that  the  remainder  of  the  University  is  incidentally 
benefitted  thereby  We  do  not  wish  to  be  understood  to  say, 
however,  that  these  appropriations  may  be  used  in  a program 
for  rehabilitation  of  the  total  plant  which  is  not  directly 
related  to  the  medical  school  needs. 


CONCLUSION 


Funds  appropriated  under  Section  7*031  of  House  Bill 
No,  3^4,  67th  General  Assembly;  and  Section  45  of  House  Bill 
No,  465,  67th  General  Assembly,  may  be  used  to  enlarge  and 
improve  existing  power  and  heating  plant  owned  and  operated 
by  and  serving  the  University  of  Missouri,  in  order  to  serve 
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heat  and  power  needs  of  the  new  medical  school.  It  is  not  re- 
quired, under  these  appropriation  measures,  that  any  heating 
and  power  plant  serving  the  medical  school  he  kept  separate 
from  the  one  serving  the  remainder  of  the  University,  However, 
the  expenditure  and  improvements  should  be  directly  related  to 
the  medical  school  needs  and  should  be  for  the  primary  purpose 
of  serving  those  needs. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr,  W,  Don  Kennedy, 


Very  truly  yours, 


JOHN  M,  DALTON 
Attorney  General 


WDKihr 


CRIMINAL  PROCESS.: 
CUSTODY: 


A person  arrested  without  warrant  may  not 
be  held  beyond  the  twenty  hour  period  unless 
charges  are  preferred  against  him  by  a person 
competent  to  testify  against  the  accused,  and 
a warrant  issued.  When  such  twenty  hour 
period  expires  on  Sunday,  a magistrate  may 
entertain  charges  filed  by  a person  competent 
to  testify  against  the  accused,  and  issue 
such  warrant. 

March  1,  1954 


Honorable  Roy  W*  McGhee,  Jr, 

Prosecuting  Attorney 
Wayne  County 
Greenville,  Missouri 

Dear  Sir: 

Your  recent  request  for  an  official  opinion  reads  as 
f ollows  t 


"I  would  appreciate  an  opinion  from  your 
office  on  the  following  matter, 

"Sec.  544.I7O,  RSMo.  1949,  specifies,  in 
part,  as  follows: 

’All  persons  arrested  and  confined,,,, 
without  warrant  or  other  process,.,*, 
shall  be  discharged  from  said  custody 
within  twenty  hours  from  the  time  of 
such  arrest,  unless  they  shall  be 
charged  with  a criminal  offense  by  the 
oath  of  some  credible  person,  and  be 
held  by  warrant  to  answer  to  such 
offense  j , , • • 

"Sec.  476,  250,  RSMo.  1949,  specifies,  in 
part , as  follows  s 

’No  court  shall  be  open  or  transact 
business  on  Sunday,  unless  it  be  for 
the  purpose  of  receiving  a verdict  or 
discharging  a jury;,.,. but  this  sec- 
tion shall  not  prevent  the  exercise  of 
the  jurisdiction  of  any  magistrate, 
when  it  shall  be  necessary  in  criminal 
cases,  to  preserve  the  peace  or  arrest 
the  offender, , 
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"A  question  arises  as  to  the  applicability 
of  these  two  sections  when  an  alleged 
criminal  offender  is  arrested  on  a Satur- 
day. Specifically,  is  it  necessary  that 
a warrant  be  issued  before  Monday?  Is 
this  matter  discretionary  or  mandatory 
with  the  magistrate?” 

Section  544.170,  RSMo.  1949,  referred  to  by  you,  reads  in 
full  as  follows: 

"All  persons  arrested  and  confined  in  any 
jail,  calaboose  or  other  place  of  confine- 
ment by  any  peace  officer,  without  warrant 
or  other  process,  for  any  alleged  breach  of 
the  peace  or  other  criminal  offense,  or  on 
suspicion  thereof,  shall  be  discharged  from 
said  custody  within  twenty  hours  from  the 
time  of  such  arrest,  unless  they  shall  be 
charged  with  a criminal  offense  by  the  oath 
of  some  credible  person,  and  be  held  by 
warrant  to  answer  to  such  offense;  and  every 
such  person  shall,  while  so  confined,  be  per- 
mitted at  all  reasonable  hours  during  the 
day  to  consult  with  counsel  or  other  persons 
in  his  behalf;  and  any  person  or  officer  who 
shall  violate  the  provisions  of  this  section, 
by  refusing  to  release  any  person  who  shall 
be  entitled  to  such  release,  or  by  refusing 
to  permit  him  to  see  and  consult  with  coun- 
sel or  other  persons,  or  who  shall  transfer 
any  such  prisoner  to  the  custody  or  control 
of  another,  or  to  another  place,  or  prefer 
against  such  person  a false  charge,  with 
intent  to  avoid  the  provisions  of  this  sec- 
tion, shall  be  deemed  guilty  of  a misde- 
meanor ♦ ” 

The  language  of  the  above  section  is  perfectly  clear.  It 
states  that  any  person  arrested  and  confined  without  warrant 
"shall  be  discharged  from  such  custody  within  twenty  hours  from 
the  time  of  such  arrest”  unless  they  are  charged  with  a criminal 
offense  and  are  held  by  warrant  to  answer  such  offense.  There 
are  no  qualifications  attached  to  the  above  statement  of  the 
law.  Thus,  if  a person  were  arrested  without  warrant  at  10:00 
o’clock  on  Saturday  night  he  would,  if  no  charge  was  preferred 
against  him,  be  entitled  to  discharge  twenty  hours  later,  which 
would  be  6:00  o’clock  Sunday  evening.  So  much  is  clear.  You 
Inquire  whether  a magistrate  may  disregard  the  twenty  hour 
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statute  and  wait  beyond  the  expiration  period  of  twenty  hours 
before  issuing  a warrant.  In  view  of  our  holding  above,  that  a 
person  held  for  twenty  hours  without  charges  being  preferred 
against  him  is  entitled  to  release,  we  hold  that  it  is  manda- 
tory upon  the  magistrate  to  issue  sueh  a warrant  before  the 
twenty  hour  period  expires  if  the  person  arrested  is  to  be  held. 

On  this  point  Supreme  Court  Rule  No*  21.14  states: 

"All  persons  arrested  and  held  in  custody 
by  any  peace  officer,  without  warrant,  for 
the  alleged  commission  of  a criminal  of- 
fense, or  on  suspicion  thereof,  shall  be 
discharged  from  sueh  custody  within  twenty 
hours  from  the  time  of  arrest,  unless  they 
be  held  upon  a warrant  issued  subsequent  to 
such  arrest.  While  so  held  In  custody, 
every  such  person  shall  be  permitted  to  con- 
sult with  counsel  or  other  persons  in  his 
behalf.  If  the  offense  for  which  such  per- 
son is  held  in  custody  is  bailable  and  the 
person  held  so  requests,  he  may  be  admitted 
to  bail  in  an  amount  deemed  sufficient  by  a 
judge  or  magistrate  of  a court  of  such 
county  or  of  the  City  of  St.  Louis  having 
original  jurisdiction  to  try  criminal  of- 
fenses. Such  admission  to  bail  shall  be 
governed  by  all  applicable  provisions  of 
these  Rules,  The  condition  of  the  bail  bond 
shall  be  that  the  person  so  admitted  to  bail 
will  appear  at  a time  and  place  stipulated 
therein  (which  shall  be  a court  having  appro- 
priate jurisdiction)  and  from  time  to  time  as 
required  by  the  court  in  which  such  bond  is 
returnable,  to  answer  to  a complaint,  Indict- 
ment or  information  charging  such  offense  as 
may  be  preferred  against  him." 

In  regard  to  this  matter  the  Missouri  Supreme  Court,  in 
the  case  of  State  v.  Miller,  2$9  S.W.  #9$,  at  l.e.  903,  has 
stated: 


"Under  the  provisions  of  section  3200,  R.S. 
1919,  the  person  arrested  by  a peace  officer 
without  warrant  on  suspicion  of  having  com- 
mitted a criminal  offense  is  required  to  be 
discharged  from  such  custody  within  20  hours, 
unless  he  bhall  be  charged  with  a criminal 
offense  by  the  oath  of  a credible  person, 
and  be  held  by  a warrant  to  answer  for  such 
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offense.  The  jurisdiction  of  the  magis- 
trate over  such  person  accrues  by  the 
concurrence  of  a complaint,  made  as  provided 
by  law,  and  the  custody  of  the  person  com- 
plained against.  The  jurisdiction  of  the 
magistrate  over  money  or  property  taken. by 
the  officer  from  the  person  arrested,  and 
jurisdiction  over  such  officer  in  respect 
thereto,  arise  upon  the  concurrent  facts 
that  a criminal  cause  has  been  Instituted 
before  the  magistrate,  and  that  the  party 
charged  has  been  taken  into  custody.” 

Section  476.250,  RSMo.  1949,  to  which  you  refer,  reads  in 
full  as  follows; 

”No  court  shall  be  open  or  transact  business 
on  Sunday,  unless  it  be  for  the  purpose  of 
receiving  a verdict  or  discharging  a jury; 
and  every  adjournment  of  a court  on  Saturday 
shall  always  be  to  some  other  day  than  Sun- 
day, except  such  adjournment  as  may  be  made 
after  a cause  has  been  committed  to  a jury; 
but  this  section  shall  not  prevent  the 
exercise  of  the  jurisdiction  of  any  magis- 
trate, when  it  shall  be  necessary  in  criminal 
cases,  to  preserve  the  peace  or  arrest  the 
offender,  nor  shall  it  prevent  the  issuing 
and  service  of  any  attachment  in  a case  where 
a debtor  is  about  fraudulently  to  secrete  or 
remove  his  effects.” 

It  will  be  noted  that  the  above  section  excepts  from  its 
prohibition  of  open  courts  on  Sunday  ”any  magistrate,  when  it 
shall  be  necessary  in  criminal  cases,  to  preserve  the  peace 
or  arrest  the  offender.  ...” 

The  above,  we  believe,  is  ample  authority  for  a magistrate 
to  issue  a warrant  on  Sunday. 

CONCLUSION 


It  is  the  opinion  of  this  department  that  a person  arrested 
without  warrant  may  not  be  held  beyond  the  twenty  hour  period 
unless  charges  are  preferred  against  him  by  a person  competent 
to  testify  against  the  accused,  and  a warrant  issued*  It  is 
our  further  opinion  that  when  such  twenty  hour  period  expires 
on  Sunday,  a magistrate  may  entertain  charges  filed  by  a person 


-4 


Honorable  Roy  W,  McGhee,  Jr» 


competent  to  testify  against  the  accused,  and  issue  such 
warrant . 

The  foregoing  opinion,  which  I hereby  approve,  was  pre~ 
pared  by  my  Assistant,  Mr,  Hugh  P.  Williamson. 


Very  truly  yours, 


John  M.  Dalton 
Attorney  General 


HPW/vtl 
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A riparian  owner  of  land  abutting  on  a natural 
WATER  COURSE:  or  artificial  water  course  may  take  waiter  there- 

IRRIGATION:  from  for  purposes  of  irrigation,  and  in  such 

quantity  as  will  not  unnaturally,  sensibly  or 
materially  affect  the  flow  of  the  stream. 


April  30,  1954 


Honorable  Wesley  MeMurry 
Representative 

Scotland  County,  j 

Rutledge,  Missouri  i 

Dear  Sir: 

, Your  recent  request  for  an  official  opinion  reads  as  follows : 

”1  ara  directing  this  letter  to  you  in  regard 
to  water  rights  in  the  Middle  Fabius  River, 
in  Scotland  County# 

"This  is  a dug  canal  running  through  Scotland 
and  adjoining  Knox  Counties,  and  I request  this 
information  regarding  irrigation  projects*  A 
constituent  has  requested  information  regarding 
the  right  to  procure  water  throughout  the  sea- 
son from  this  stream# 

HI  should  like  to  have  your  ruling  on  this,  as 
several  persons  are  contemplating  putting  in 
irrigation  systems,  and  will  appreciate  it  if 
you  will  advise  me  on  the  matter# M 

While  you  do  not  so  state,  we  assume  that  the  persons  who 
contemplate  taking  water  from  the  Middle  Fabius  River  fop  irriga- 
tion purposes  are  riparian  owners,  which  is  to  say*  persons  who 
own  land  abutting  upon  one,  or  perhaps  upon  both,  sides  of  this 
river. 


Certainly  a person  not  a riparian  owner  would  not  have  any 
right  to  usage  for  this  purpose  in  those  Jurisdictions  where  the 
riparian  doctrine  prevails# 

We  shall  not  here  enter  into  any  course  of  reasoning  in  an 
attempt  to  show  that  the  riparian  doctrine  does  prevail  in  Mis- 
souri, Our  courts  have  always"  held  that  the  riparian  doctrine  did 
prevail  in  Missouri,  and  we  likewise  so  hold,1  We  will  further  note 
that  the  riparian  doctrine  is  applicable  to  both  navigable  and  non- 
navigable  streams/  This  doctrine  is  pronounced  in  the  case  of  Orel- 
singer  v.  Klinhardt,  9 S. W. (2d)  97$»  l*c,980*»  This  citation  will 
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be  adduced  subsequently  in  another  connection*  >• 

We  also  note  that  riparian  rights  attach  to  artificial  as 
well  as  to  natural  water  courses.  In  the  ease  of  Greisinger  v*  , 
Kllnhardt,  supra,  at  l,c>  981,  the  court  stated* 

"In  Brill  v.  Railroad,  l6l  Ho.  App.  472,  11*4  S.W. 

174,  Judge  Ellison  of  the  Kansas  City  Court  of 
Appeals  said  (loc.  cit.  475  of  161  Mo*  App*  (11*4 
S.W*  175)  ),  quoting  from  Farnham: 

”rIf  the  artificial  channel  is  substituted 
for  a natural  one,  or  is  created  under  such 
circumstances  as  indicated  that  it  is  to  be 
permanent  and  to  be  a water  course  the  same 
as  though  it  was  created  by  nature,  riparian 
rights  may  attach  to  it.  ‘ 

”In  Ranney  v.  Railroad,  137  Mo*  App*  537 > loo* 
cit*  54$,  549,  119  S.W.  484*  P8,  the  St*  Louis 
Court  of  Appeals,  opinion  by  Judge  Goode,  held 
that  prescriptive  rights  might  be  acquired  in 
an  artificial  water  course,  as  well  as  in  a nat- 
ural onS,  provided  the  artificial  water  course 
was  intended  to  be  permanent,'* 

Our  question  now  is  whether  persons  owning  land  which  abuts 
upon  one  or  both  sides  of  a navigable  or  non-navigable  natural  or 
artificial  water  course  can  take  water  from  such  water  course  for 
Irrigation  purposes,  and  if  so  how  much, 

A general  statement  of  the  law  on  this  matter  is  found  in 
C.  J.  Vol*  67,  p,  1287,  Section  850  et  seq,,  which  reads 3 

"A.  Right  to  Use  of  Water  for  Irrigation  Gener- 
ally,-* 1,  Riparian  Owner.  - a.  In  General,  In 
jurisdictions  wherein  the  doctrine  of  riparian 
rights  obtains  every  riparian  owner  on  a stream 
has  a limited  right  to  use  the  water  to  irrigate 
his  riparian  lands , The  rights  of  different  ri- 
parian owners  are  coequal  in  this  respect  and  there 
is  no  superiority  growilhg  out  of  prior  riparian 
ownership  by  one, 

we»  Quantity,  A riparian  owner  is  not  entitled 
to  use  the  entire  volume  of  the  stream  to  irrigate 
his  lands.  Also,  he  is  not  entitled  to  use  for 
irrigation  such  quantities  of  water  as  will  de- 
prive lower  owhers  of  a sufficient  supply  for  their 
natural  wants  or  domestic  needs  or  such  quantities 
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as  will  destroy  or  materially  impair  the  rights 
of  lower  proprietors  to  use  their  due  proportion 
of  water  for  the  irrigation  of  their  riparian 
lands.  His  use  of  water  for  Irrigation  must  be  rea- 
sonable and  what  is  reasonable  is  ordinarily  a ques- 
tion of  fact  depending  on  the  circumstances  of  the 
particular  case,  although  there  are  some  things  which 
are  clearly  and  obviously  unreasonable,  such  as  a 
needless  vfaste  of  water  to  the  injury  of  other  own- 
ore.  Reasonableness  of  use  is  not  affected  by  the 
mode  of  diversion.  The  quantity  of  water  to  which 
a riparian  owner  is  entitled  to  us©  for  irrigation 
is  necessarily  indefinite,  uncertain,  and  subject 
to  fluctuations?  it  depends  on,  and  varies  with, 
the  volume  of  water  in  the  stream,  seasons  and  cli- 
matic conditions,  and  the  needs  of  other  riparian 
proprietors,  as  well  as  his  own  needs;  and  in  de- 
termining such  needs  it  is  necessary  to  consider 
the  area  of  irrigable  land,  and  the  character  of  tbe 
soil,  owed  by  each  riparian  proprietor*  Where  a 
riparian  owner  or  his  grantor  acquired  title  to  the 
land  from  the  government  subsequent  to  the  adoption 
by  congress  of  the  Desert  Land  Act  and  the  statute 
is  applicable  to  the  land,  he  is  entitled,  as  against 
a subsequent  appropriates  to  water  for  irrigation 
only  to  the  extent  to  which  he  is  a prior  appr  opr  la- 
ter.” 

We  are  unable  to  find  a single  Missouri  case  which  deals  with 
the  taking  of  water  from  a stream  for  the  purpose  of  irrigation* 
There  are  numerous  Missouri  cases  which  hold  that  on©  owning  land 
adjacent  to  a stream,  which  is  to  say  a riparian  owner,  may  not 
arrest  the  flow  of  the  stream,  may  not  divert  or  obstruct  it.  We 
believe  that  the  general  principle  of  Missouri  law  in  regard  to  the 
taking  of  water  from  a stream  is  stated  in  the  ease  of  Greisinger  v 
Klinhardt,  9 S.W.  (2d)  978*  At  l#c.  980,  the  court  stated! 

”Gonsiderable  argument  Is  offered  by  the  defendants 
to  show  that  Stout’s  creek  was  not  a navigable  stream, 
with  the  apparent  inference  that  therefore  no  riparian  • 
rights  inure  to  owners  of  the  land  adjacent  the  arti- 
ficial lake  made  by  damming  that  stream.  Riparian 
rights  are  not  confined  to  navigable  waters • 1 Faro- 
ham,  278;  Z Parnham,  p*  l£6£*  The  right  to  the  flow 
of  a natural  nonnavigable  stream,  in  its  natural  way, 
applies  to  upper  and  lower  owners  of  land  across  which 
the  a tream  flows*  That  may  apply  with  equal  force  to 
a stream  diverted  to  an  artificial  channel.  Where  the 
owner  of  a farm  dug  a ditch  diverting  a spring  from  its 
natural  course  so  as  to  cause  it  to  flow  over  another 
part  of  his  farm  and  make  a pond,  and  di vised  the  dif- 
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ferent  portions  in  severalty,  he  created  dominant 
and:  servient  tenements  as  to  this  water  flow,  as 
fully  as  it  existed  at  his  death,  and  the  devisee 
acquirihg  the  spring  had  a right  to  keep  open  the 
ditch  so  as  to  maintain  the  status  quo,  Schuler 
v.  Weise,  9 Mo.  App.  585 

It  will  be  noted  that  a riparian  owner  Is  entitled  on  the 
basis  of  the  above  opinion,  to  the  flow  of  a stream,  f,in  its 
natural  way”,  which  would  seem  to  mean  that  no  other  riparian 
owner  could  take  from  a stream  sufficient  water  to  “unnaturally 
affect  its  flow,  The  above  case  was  cited  with  approval  in  the 
more  recent  case  of  Mueller  v,  Klinhart,  167  S,W«  (2d)  670, 

Also  in  the  case  of  McIntosh  v,  Bankin,  134  Mo,  340,  at  l*c 
345 » the  court  stated * 

MIt  appears  from  the  petition  that  the  plaintiffs 
are  the  owhera  of  a grist  mill  on  a running  stream. 

As  such  they  are  entitled  to  the  uninterrupted  flow 
of  its  waters  in  their  natural  channel  and  the  use 
of  its  power  for  their  mill,  if  available  for  that 
purpose  without  injury  to  others,  without  express 
statutory  power,  and  If  deprived  of  that  use  by  . 
the  unlawful  acts  of  the  defendant  set  out  in  the 
petition  a right  of  action  accrued  to  them  for 
damages  for  such  wrong, n 

On  this  point  we  direct  attention  to  C.  J,  Vol  67#  p*  686, 
Section  12,  through  Section  17#  which  reads* 

'if* 

“Bight  to  Natural  Flow*  a.  Lower  Riparian  Owner* 

In  the  absence  of  any  modification  of  relative 
rights  by  contract,  grant,  license,  appropriation# 
or  prescription*  and  subject  to  the  paramount  sov- 
ereign authority  of  the  government*  at  common  law 
every  riparian  proprietor  is  entitled  to  the  natur- 
al flow  of  the  ttfater  of  a running  stream  through 
or  along  his  land,  in  its  accustomed  channel,  un* 
diminished  in  quantity  and  unimpaired  In  quality* 
except  as  the  accustomed  flow  may  be  ©hanged  by  the 
act  of  God,  and  except  as  may  be  occasioned  by  the 
reasonable  use  of  the  stream  by  other  like  proprie- 
tors, The  governing  maxim  is  that  water  runs*  and 
ought  to  run  as  it  has  been  accustomed  to  run.  This 
rule  does  not  imply  any  ownership  or  property  right 
to  the  flowing  water  Itself*  although  it  has  been 
said  that  the  waters  of  a stream  are  the  private 
property  of  the  owners  of  the  land  bordering  on  the 
stream,  but  is  merely  a right  to  have  it  continue 
in  its  accustomed  channel  and  volume  and  to  make  a 

beneficial  use  of  it  while  passing  over  the  land, 
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to  such  reasonable  extent  as  will  not  impair  its 
usefulness  to  other  riparian  proprietors.  This 
right  to  t he  natural  flow  is  not  an  easement, 
nor  an  appurtenance,  but  is  inseparably  annexed 
to  the  soil  and  is  part  and  parcel  of  the  land 
itself,  so  that,  even  though  severable  from  the 
land,  when  so  severed,  the  right  no  longer  is  a 
riparian  right.  Such  right  is  a valuable,  vested 
right  so  that  the  owner  cannot  be  deprived  thereof 
except  by  due  process  of  law  and  on  compensation 
made,  The  right  is  not  limited  to  a body  of  water 
which  flows  in  the  stream  at  the  period  of  greater 
scarcity,  but  the  riparian  owner  is  entitled  to 
the  ordinary  and  usual  flow  of  the  stream,  including 
accretions  from  snows,  A riparian  owner*  may  not  com- 
plain of  artificial  means  of  supplying  the  water  so 
long  as  he  secures  the  same  quantity  and  quality 
which  were  furnished  by  the  natural  flow  of  the 
stream, 

Hb,  Upper  Riparian  Owner,  As  against  lower  riparian 
owners,  upper  riparian  owners  are  entitled  to  have 
the  water  flow  from  their  lands  to  the  extent  it  would 
naturally  flow,  subject  to  reasonable  usage  by  them, 
unless  such  right  hqa  been  curtailed  by  grant  or  ad- 
verse possession*  Such  right  is  an  easement, 

”6.  Right  to  Use  Water.  - a.  In  General.  Subject 
to  any  paramount  right  to  the  use  of  the  water  ex- 
isting under  the  general  law  in  some  other  person# 
a riparian  owner  has  the  right  to  make  any  use  of 
the  water,  beneficial  to  himself,  on  the  riparian 
land,  which  his  situation  makes  possible,  so  long 
as  he  does  not  inflict  any  substantial  or  material 
injury  on  those  below  him,  and  he  may  facilitate 
his  use  of  it  by  any  appropriate  means}  but  all  the 
riparian  proprietors  have  an  equal  or  common  right 
to  use  the  water,  and  each  must  exercise  his  rights 
in  a reasonable  manner  and  to  a reasonable  extent, 
so  as  not  to  interfere  unnecessarily  with  the  cor- 
responding rights  of  others,  and  water  diverted  but 
not  consumed  by  a riparian  owner  must  be  returned  to 
the  stream  before  it  passes  his  land.  This  right  is 
one  annexed  and  incident  to  the  land,  being  a real 
or  corporeal  hereditament,  in  the  nature  of  an  ease- 
ment, This  right  to  the  use  of  the  water  does  not 
arise  from  the  fact  that  the  water  is  flowing,  and 
that  any  part  thereof  used  is  immediately  replaced 
by  water  from  the  current  above,  but  arises  out  of 
the  ownership  of  the  bank,  although  it  exists  in- 
dependently of  any  claim  of  ownership  of  the  water, 
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and  from  the  situation  of  the  land  with  respect 
to  the  water,  the  opportunity  afforded  thereby 
to  divert  tod  use  the  water  upon  the  land,  the 
natural  advantages  and  benefits  resulting  from 
the  relative  positions,  and  the  presumption  that 
the  owher  of  the  land  acquired  it  with  a view  to  the 
use  and  enjoyment  of  these  opp or tunitles,  advant- 
ages, and  benefits.  It  exists  independently  of  use 
or  appropriation.  And  exclusive  rights  to  the  flow 
of  the  stream  cannot  be  acquired  by  mere  priority  of 
use.  The  relative  amount  of  watershed  owned  by  ad- 
joining  riparian  proprietors  does  not  affect  their 
individual  rights  to  a proper  use  of  the  stream. 

The  use  must  be  made  only  on  the  parcel  to  which 
the  riparian  rights  attach.  In  the  case  of  ripa- 
rian owners  on  opposite  sides  of  a stream  form- 
ing the  boundary,  their  respective  rights  to  use 
the  rwater  do  not  result  from  the  fact  that  the 
boundary  is  the  center  of  the  stream,  but  arise 
by  mere  operation  of  law  as  an  incident  to  the  owner- 
ship of  the  bank,  and  hence  the  formation  of  the  bed 
of  t he  stream,  its  varying  depth,  and  the  consequent 
course  and  direction  of  the  current  are  wholly  imma- 
terial circumstances.  It  has  been  said  that  any  in- 
jury to  a lower  riparian  owner  incidental  to  the  rea- 
sonable use  of  the  stream  by  a higher  riparian  owner 
gives  no  right  of  redress,  and  that  a riparian  own- 
er who  is  not  injured  by  the  use  cannot  interfere 
with  it. 

Mb.  Reasonableness  of  Use.  A riparian  owner's 
rights  are  not  measured  by  the  necessities  of  his 
own  business,  but  by  the  rule  that  his  use  of  the 
water  must  be  reasonable  when  considered  with  ref- 
erence to  the  needs  or  rights  of  other  riparian 
proprietors  on  the  stream,  and  any  malicious  or 
wanton  use  or  abuse  of  his  water  privileges  by  a 
riparian  owner  is  unreasonable  and  actionable. 

There  is  no  fixed  rule  of  law  for  determining  what 
will  constitute  a reasonable  use*  but  each  case  de- 
pends on  its  own  particular  facts,  and  the  reason- 
ableness of  a particular  use  is  generally  a ques- 
tion of  fact  for  the  jury,  although  the  use  of  the 
water  may  be  so  plainly  excessive  as  to  be  unrea- 
sonable as  a matter  of  law.  In  determining  the 
reasonableness  of  a particular  use  it  is  proper  to 
consider  the  character  and  size  of  the  stream,  its 
location,  the  nature  and  condition  of  the  improve- 
ments thereon,  the  uses  to  which  it  is  subservient, 
the  state  of  civilization,  climatic  conditions,  the 
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custom  and  usage  of  the  people  in  the  vaoinity  and 
elsewhere  in  regard  to  the  management  of  business, 
the  hours  of  labor,  and  the  use  of  the  water  of  such 
streams,  the  natesre  of  the  banks,  the  volume  of  water, 
its  fall  and  velocity,  the  subject  matter  of  the  use, 
its  object  and  extent,  the  necessity  for  it,  and  the 
previous  usage. 

«c.  Use  for  Particular  Purpose  - (1)  Natural  Wants. 
Grounded  on  actual  necessity,  so  long  as  his  use  of 
the  water  is  reasonable  in  manner  and  extent,  a ri- 
parian proprietor  is  entitled  to  take  from  the  stream 
so  much  water  as  may  be  required  for  his  natural  wants, 
or  for  domestic  purposes,  such  as  washing,  drinking, 
cooking,  and  other  household  uses,  or  for  watering 
his  animals,  regardless  of  the  effect  on  other  ri- 
parian owners  lower  down  the  stream  as  diminishing 
their  supply,  and  even  though  thereby  all  the  water 
be  consumed.  This  right  is  not  dependent  on  whe- 
ther the  dwellers  occupy  homes  or  hospitals,  or  are 
sheltered  by  tents,  or  live  in  the  open,  and  the 
same  rule  has  been  held  applicable  to  a modified 
extent,  to  municipal  and  other  waterworks  having 
the  rights  of  riparian  proprietors* 

”{2)  Artificial  Wants*  Water  may  also  be  used  for 
certain  artificial  wants,  such  as  irrigation,  mining, 
mechanical,  or  manufacturing  purposes,  the  develop- 
ment of  power  for  use  or  sale,  the  maintenance  of  a 
canal,  the  floating  of  logs  or  rafts,  or  fishing, 
provided  it  does  not  sensibly  or  materially  diminish 
the  quantity.” 

CONCLUSION 


It  Is  the  opinion  of  this  department  that  a riparian  owner  of 
land  abutting  on  a natural  or  artificial  water  course  may  take 
water  therefrom  for  purposes  of  Irrigation,  In  such  quantity  as 
will  not  unnaturally,  sensibly,  or  materially  affect  the  flow  of 
the  stream. 

$he  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Hr.  Hugh  P.  Williamson. 

Very  truly  yours. 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


CRIMINAL  PROCEDURE: 
PRESENCE  OP  DEFENDANT: 


Honorable  Roy  W.  McGhee, 

Prosecuting  Attorney 
Wayne  County 
Greenville,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion  of 
this  department  reading  as  follows: 

"I  have  been  directed  by  the  county  court  in  one 
instance  and  the  magistrate  in  another  to  obtain 
your  office's  opinion  on  two  separate  matters, 
as  follows : 

"2.  Supreme  Court  Rule  27.08  provides,  in  part, 
as  follows : 

. . .If  he  (the  defendant)  has  been  convicted 
of  a misdemeanor,  he  must  be  personally  present 
when  sentence  and  judgment  are  pronounced  unless 
the  court  and  the  prosecuting  attorney  consent 
to  the  absence  of  the  defendant.  . . .' 

"Supreme  Court  Rule  29.02  provides,  in  part,  as 
follows  : 

"'  . . . nor  shall  any  person  be  tried  for  or  be 
allowed  to  enter  a plea  of  guilty  of  a misdemeanor 
unless  he  be  personally  present  or  the  court  and 
prosecuting  attorney  consent  to  such  trial  or  plea 
in  the  absence  of  the  defendant.' 

"Do  these  two  rules  allow  the  magistrate  court  to 
accept  the  plea  of  and  pronounce  sentence  upon  an 
absent  defendant  whose  appearance  is  entered  by 
his  attorney?  Do  they  allow  a defendant  to -enter 
a plea  by  mail?  If  the  answer  to  either  question 
is  in  the  affirmative,  should  service  of  the  warrant 
be  waived,  and  if  so,  what  return,  if  any,  should 
the  sheriff  make  upon  the  warrant?"  * # * 


Magistrate  or  circuit  court  may  receive  plea 
of,  try,  or  pronounce  sentence  upon  defendant 
in  misdemeanor  cases  in  absence  of  such  de- 
fendant with  consent  of  such  court,  and  the 
prosecuting  attorney. 

June  8,  1951* 
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With  respect  to  the  questions  which  you  have  propounded  in  para 
graph  number  2 of  your  letter  of  inquiry  we  first  direct  your  atten- 
tion to  Sections  546.550  and  5^6.560,  RSMo  1949,  reading  as  follows: 

546.550.  , 

"For  the  purpose  of  judgment,  if  the  conviction  be 
for  an  offense  punishable  by  imprisonment,  or  im- 
prisonment be  assessed  as  punishment  by  the  jury, 
the  defendant  must  be  personally  present;  if  for 
a fine  only;  he  must  be  personally  present,  or 
some  responsible  person  must  undertake  for  him 
to  pay  the  judgment  and  costs;  judgment  may  then 
be  rendered  in  his  absence. 

546.560. 

"If  the  defendant  is  in  custody,  he  must  be  brought 
before  the  court  for  judgment;  if  he  is  not  present 
when  his  personal  attendance  is  necessary,  the  court 
may  order  the  clerk  to  issue  a warrant  for  his  arrest, 
which  may  be  served  in  any  county  in  the  state,  as 
a warrant  to  arrest  in  other  cases." 

Also  to  the  provisions  of  Section  546.030,  RSMo  1949,  reading 
as  follows : 

"No  person  indicted  for  a felony  can  be  tried  unless 
he  be  personally  present,  during  the  trial;  nor  can 
any  person  be  tried  or  be  allowed  to  enter  a plea 
of  guilty  in  any  other  case  unless  he  be  personally 
present,  or  the  court  and  prosecuting  attorney  shall 
consent  to  such  trial  or  plea  in  the  absence  of  the 
defendant;  and  every  person  shall  be  admitted  to 
make  any  lawful  proof  by  competent  witnesses  or 
other  testimony  in  his  defense;  provided,  that  in 
all  cases  the  verdict  of  the  jury  may  be  received 
by  the  court  and  entered  upon  the  records  thereof 
in  the  absence  of  the  defendant,  when  such  absence 
on  his  part  is  willful  or  voluntary,  and  when  so 
received  and  entered  shall  have  the  same  force  and 
effect  as  if  received  and  entered  in  the  presence 
of  such  defendant;  and  provided  further,  that  when 
the  record  in  the  appellate  court  shows  that  the 
defendant  was  present  at  the  commencement  or.  any 
other  stage  of  the  trial,  it  shall  be  presumed, 
in  the  absence  of  all  evidence  in  the  record  to 
the  contrary,  that  he  was  present  during  .the 
whole  trial . " 
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The  effect  of  these  three  statutes  is  that  judgment  may  not  be 
pronounced  by  a court  upon  conviction  for  an  offense  punishable  by 
imprisonment,  which  imprisonment  has  been  assessed  as  a punishment 
by  the  jury  in  the  absence  of  the  defendant;  and  that  no  defendant 
may  be  permitted  to  be  placed  upon  his  trial  or  to  enter  a plea  of 
guilty  in  misdemeanor  cases  except  when'  personally  present  or  if  the 
court  and  prosecuting  attorney  consent  to  such  trial,  or  the  receipt 
of  such  plea,  in  the  absence  of  the  defendant. 

However,  in  this  regard  we  direct  your  attention  to  the  following 
provisions  of  Section  5,  Article  V,  of  the  Constitution  of  Missouri, 
19^5: 

"Rules  of  practice  and  procedure — duty  of  Supreme 
Court — power  of  legislature. — The  supreme  court 
may  establish  rules  of  practice  and  procedure  for 
all  courts.  The  rules  shall  not  change  substantive 
rights,  or  the  law  relating  to  evidence,  the  oral 
examination  of  witnesses,  juries,  the  right  of  trial 
by  jury,  or  the  right  of  appeal.  The  court  shall 
publish  the  rules  and  fix  the  day  on  which  they  take 
effect,  but  no  rule  shall  take  effect  before  six 
months  after  its  publication.  Any  rule  may  be 
annulled  or  amended  by  a law  limited  to  that 
purpose . " 

Pursuant  to  the  constitutional  authority  so  conferred  the  Supreme 
Court  of  Missouri  has  promulgated  two  rules  dealing  with  the  subject 
matter  of  the  above  quoted  three  statutes.  Inasmuch  as  such  rules  are, 
in  our  opinion related  solely  to  criminal  practice  and  procedure,  it 
is  our  opinion  that  they  supersede  the  provisions  of  the  quoted 
statutes  to  the  extent  of  any  conflict.  We  perceive  no  conflict  with 
Section  5^6.030,  RSMo  19^9,  in  so  far  as  it  relates  to  the  matter  now 
under  consideration,  but  do  observe  a conflict  with  the  other  two 
statutes  quoted.  Rule  27.08  of  the  Supreme  Court  of  Missouri  reads 
as  follows : 

"If  the  defendant  has  been  convicted  of  a felony, 
he  must  be  personally  present  when  sentence  and 
judgment  are  pronounced.  If  he  has  been  convicted 
of  a misdemeanor,  he  must  be  personally  present 
when  sentence  and  judgment  are  pronounced  unless 
the  court  and  the  prosecuting  attorney  consent  to 
the  absence  of  the  defendant.  If  the  defendant 
is  in  custody,  he  must  be  brought  before  the. court 
for  judgment  and  sentence;  if  he  is  not  present 
when  his  personal  attendance  is  necessary,  the 
court  may  order  the  clerk  to  issue  a warrant  for 
his  arrest,  which  may  be  served  in  any  county  in 
the  state  as  a warrant  of  arrest  in  other  cases." 
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Rule  29.02  of  the  Supreme  Court  of  Missouri  reads  as  follows: 

"No  person  shall  be  tried  upon  an  indictment  or 
information  for  a felony  unless  he  be  personally 
present  during  the  trial;  nor  shall  any  person  be 
tried  for  or  be  allowed  to  enter  a plea  of  guilty 
of  a misdemeanor  unless  he  be  personally  present 
or  the  court  and  prosecuting  attorney  consent  to 
such  trial  or  plea  in  the  absence  of  the  defendant." 

Having  determined  that  such  rules  establish  the  practice  and  pro- 
cedure to  be  followed  we  thereupon  consider  the  three  questions  you 
have  propounded  under  paragraph  number  2 of  your  letter  of  inquiry. 

Your  first  question  reads:  "Do  these  two  rules  allow  the  magis- 
trate court  to  accept  the  plea  of  and  pronounce  sentence  upon  an  ab- 
sent defendant  whose  appearance  is  entered  by  his  attorney?"  Our 
consideration  of  the  rules  quoted  supra,  lead  us  to  the  conclusion 
that  the  answer  to  this  question  must  be  in  the  negative.  Such  answer, 
however,  is  qualified  by  the  following  conclusion  that  such  procedure 
may  be  followed  with  the  consent  of  the  court  and  the  prosecuting 
attorney . 

Your  second  question  reads  as  follows:  "Do  they  allow  a defendant 
to  enter  a plea  by  mail?"  Our  further  consideration  of  the  quoted 
rules  lead  us  again  to  the  conclusion  that  the  answer  to  this  ques- 
tion must  also  be  in  the  negative  subject  to  the  same  qualification 
mentioned  with  respect  to  question  number  1. 

Your  third  question  reads  as  follows:  "If  the  answer  to  either 
question  is  in  the  affirmative,  should  service  of  the  warrant  be 
waived,  and  if  so,  what  return,  if  any,  should  the  sheriff  make  upon 
the  warrant?"  Having  answered  questions-  numbers  1 and  2 in  the  nega- 
tive, it  becomes  unnecessary  to  answer  question  number  3. 

CONCLUSION 


In  the  premises  we  are  of  the  opinion: 

That  a court  having  jurisdiction  of  prosecutions  for  misdemeanors 
may  not  accept  a plea  of,  and  pronounce  sentence  upon  an  absent  de- 
fendant whose  appearance  is  entered  by  an  attorney,  except  with  the 
joint  consent  of  such  court  and  the  prosecuting  attorney;  and. 

That  the  defendant  may  not  enter  a plea  to  an  information  for  a 
misdemeanor  by  mail  except  with  the  joint  consent  of  the  court,  where- 
in such  cause  is  pending,  and  the  prosecuting  attorney. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Will  P.  Berry,  Jr. 

Very  truly  yours, 

JOHN  M.  DALTON 

Attorney  General 


CANCER  HOSPITALS  The  certification  by  a county  court  of  a patient 

to  the  State  Cancer  Hospital  continues  until  the 
COUNTY  COURT:;  patient  is  cured,  is  no  longer  in  need  of  treat- 
ment by  the  hospital,  or  otherwise  discharged, 
pursuant  to  Section  200.090  RSMo  1949«  I f, 
however,  during  the  course  of  the  disease,  the 
patient  moves  his  residence  from  one  county  to 
another,  such  removal  extinguishes  the  obligation 
of  the  original  certifying  county,  and  certifi- 
cation by  the  new  county  of  residence  should  be 
obtained.  If  a patient,  having  been  discharged, 
removes  his  residence  to  a eounty  other  than  the 
county  originally  certifying  him  for  treatment, 
said  patient  may  not  again  be  admitted  for  treat- 
ment until  properly  certified  by  his  new  county 
of  residence. 


May  2G , 19 $1± 


Honorable  C.  W.  Melnershagen,  H.D. 

Acting  Administrator 

Ellis  Fischel  Cancer  Hospital 

Columbia#  Miss our 1 

Dear  Doctor  Melnerahageni 

By  letter  of  April  12,  19S4»  you  requested  an  official 
opinion  in  the  following  manner t 

"The  law  creating  the  State  Cancer  Hospital 
provides  the  manner  in  which  a patient  may 
apply  for  admission  to  the  Hospital#  how  the 
judges  of  the  county  court  of  residents  decide 
on  eligibility  of  the  patient  to  the  Hospital# 
and  how  he  is  to  be  sent  to  the  Hospital* 

The  law  sets  forth  the  billing  of  the  county 
court  for  each  patient  resident  in  the  Hospital 
for  any  part  of  a month  and  the  maximum  amount 
of  e harge  per  patl ent  per  month* 

“After  admission  to  the  Cancer  Hospital#  we 
routinely  follow  our  patients  to  determine  the 
status  of  the  disease.  Xf  the  cancer  persists # 
further  treatment  may  be  necessary  and  is 
provided  if  feasible.  The  follow-up  of  the 
patient  is  done  in  the  clinic  and  the  patient 
may  be  admitted  to  the  Hospital  from  the  clinic 
at  any  time.  This  follow-up  period  may  last 
from  five  to  ten  years.  Our  Social  Service 
Department,  who  handles  the  clinic  admissions 
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and  follow-up  attempts  to  determine  the  latest 
addresses  of  all  patients  who  were  on  our  active 
follow-up  list. 

"When  these  patients  move  from  one  county  to 
another#  the  Social  Service  Department  gets  a 
hew  certification  from  the  new  county  of  resi- 
dence. Despite  our  efforts  to  keep  current 
data  on  patients#  we  have  them  come  In  to  find 
that  they  have  not  lived  in  the  county  of 
original  certification  for  two  years  or  more  and 
do  not  have  time  to  seek  new  certification 
from  the  new  county  of  residence.  The  new 
county  of  residence  may  not  want  to  certify 
this  person  although  we  consider  the  financial 
of  the  patient  may  be  the  same  as  when  certified 
from  the  other  county.  We  occasionally  close 
a case  and  reopen  it  on  application  of  the 
patient  with  a new  disease  or  an  extension 
of  the  old  disease.4 

wWe  have  attempted  in  the  past  to  be  sure  that 
there  is  a current  certification  from  the  county 
of  residence  of  the  patient  if  at  any  time  the 
residence  has  been  changed.  We  wonder  if  this 
re-Certiflcatlon  is  necessary  and  would  like  to 
pose  three  questions  for  your  consideration. 

Hl*  When  a patient  is  certified  for  admission 
from  a county  to  the  Cancer  Hospital,  how  long 
is  this  certification  valid?  If  the  patient  con- 
tinues to  live  in  the  same  county  of  original 
certification,  does  closing  the  case  and  re- 
opening  it  constitute  reason  fob  re-certification? 

”2.  How  long  does  the  certification  from  the 
original  county  of  residence  stand  if  the' patient  * 
moves  from  the  original  county  to  another  county, 
that  is,  does  the  seoond  comity  assume  the  responsi- 
bility of  the  first  County  or  does  the  certification 
stand  only  for  only  a certain  number  of  months  or 
years  from  the  time  they  moved  from  the  original 
county? 

tt3.  When  a patient  moves  from  one  county  to 
another  and  several  years  elapse,  what  is  our 
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position  if  neither  county  will  certify  this 
patient  to  the  Hospital? 

"In  relation  to  this  last  question,  it  has  been 
our  philosophy  that  once  a patient  is  certified 
for  treatment,  that  they  are  our  patient  until 
the  disease  is  cured  and  if  their  financial  status 
remains  the  same,  we  might  care  for  them  for  life 
if  they  have  cancer  of  another  site*" 

Provision  for  entrance  to  the  State  Cancer  Hospital  is 
named  by  Section  200.080,  RSMo,  Cum.  Supp.,  1953 i 

"1.  Whenever  the  existence  of  a case  described 
in  section  200.070  shall  come  to  the  notloe  of 
the  sheriff,  health  officer,  public  health  nurse, 
peace  officer,  or  any  other  public  officer,  or 
any  physician  or  surgeon,  it  shall  be  his  duty 
to,  and  any  other  person  may,  file  with  the 
Judges  of  the  county  court  of  the  county  of  the 
legal  residence  of  such  person,  or  if  such  person 
be  a resident  of  the  city  of  St,  Louis,  then 
with  the  corresponding  authority  of  said  city, 
an  application  for  the  treatment  of  such  person 
at  the  state  canoer  hospital*  Such  application 
shall  be  made  on  blanks  to  be  furnished  by  the 
state  canoer  hospital  and  shall  contain  a full 
statement  of  the  financial  situation  of  the 
person  sought  to  be  treated  and  a general  state- 
ment of  his  physical  condition, 

"2.  Hpon  the  filing  of  such  application,  the 
Judges  of  the  county  court  shall  make  investi- 
gation in  such  manner  as  they  shall  deem  ad- 
visable, and  it  shall  be  the  duty  of  any  public 
official  of  any  county#,  city,  town,  village  or 
ward  of  the  residence  of  the  person  to  be 
treated  to  supply  the  judges  of  the  county  court, 
©n  request  thereof  all  Information  within  their 
knowledge  relative  to  the  financial  situation 
of  the  person  sought  to  be  treated#  If,  after 
such  investigation,  said  judges  of  the  county 
court  shall  be  satisfied  that  the  person  on 
whose  behalf  the  application  is  made  is  not 
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financially  able  to  provide  himself  with  such 
treatment,  or  in  case  of  a minor » that  his 
parent,  guardian  or  trustee,  or  the  person 
having  legal  custody  over  him  or  legally 
responsible  for  his  support  or  maintenance 
is  not  financially  able  to  provide  such 
treatment,  then  said  judges  shall  appoint  a 
physician  of  said  county  whose  duty  it  shall 
be  to  personally  make  an  examination  of  the 
person  on  whose  behalf  said  application  for 
treatment  has  been  filed, 

tt3«  Said  physician  shall  thereupon  make  and 
file  with  the  judges  of  the  county  court  a 
report  In  writing,  setting  forth  the  nature 
and  history  of  the  case,  and  such  other  In- 
formation as  will  be  likely  to  aid  In  the  medio  Cl 
or  surgical  treatment,  especially  tumors 
and  diseases  of  a cancerous  nature,  affect- 
ing said  person  and  shall  also  state  in  said 
report  whether  or  not,  in  his  opinion,  the 
condition  of  such  person  can  probably  be 
alleviated.  The  report  of  said  physician  shall 
be  made  within  such  time  as  the  court  may 
direct,  and  upon  blanks,  to  be  furnished  by 
the  administrator  of  the  state  cancer  hospital 
for  that  purpose.  Said  report  shall  include 
any  Information  within  the  knowledge  of  said 
physician  relative  to  the  financial  condition 
of  the  person  proposed  to  be  treated.  The 
physician  appointed  to  make  said  examination, 
tinless  he  is  already  a salaried  officer  of 
the  state  or  some  political  sub-division* 
thereof  or  municipal  corporation  therein, 
shall  receive  the  sum  of  five  dollars  for 
making  said  examination  and  in  any  case 
shall  receive  his  actual  and  necessary 
expenses | which  fee  and  expenses  shall  be 
paid  by  the  county  pf  residence  of  the 
patientj  and  it  shall  be  the  duty  of  the 
county  court  of  such  county  to  provide  for 
such  payment • 

n4*  If,  upon  filing  said  report,  the  judges 
of  the  county  court  shall  be  satisfied  t;i:  t; 
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that  the  patient  is  one  who  should  be 
treated  at  the  state  cancer  hospital 
and  that  the  person  to  be  treated,  or 
his  parent,  guardian,  trustee  or  other 
person  having  legal  custody  of  his  person 
in  case  of  a minor,  is  not  financially 
able  to  provide  Such  person  with  proper 
treatment,  the  judges  of  the  county 
court  shall  enter  an  order  finding  such 
facts.  In  case  the  court  is  not  satis- 
fied they  may  take  additional  testimony 
or  make  such  further  investigation  as 
to.  them  shall  seem  proper, 

* $ • Upon  the  entry  of  the  order  of  the 
judges  of  the  county  court,  approving 
said  application  they  shall  communicate 
with  the  administrator  of  the  state 
cancer  hospital  and  ascertain  whether  or 
not  the  applicant  can  be  received  as  a 
patient*  If  the  state  cancer  hospital 
can  receive  such  applicant,  the  court 
shall  thereupon  certify  their  approval 
of  such  application  to  said  hospital* 

In  cases  coming  to  the  attention  of  the 
comity  judges  where  proper  and  timely 
diagnosis  may  not  be  had  locally* 
authority  is  hereby  given  to  said  judges 
to  make  proper  and  necessary  orders  sending 
the  patient  to  stato  cancer  hospital  for 
examination?  the  necessary  expense  incident 
thereto  to  be  chargeable  to  the  county  of 
residence  of  the  patient,  A copy  of  each 
application  and  a copy  of  the  report  of 
the  physician  and  court  order  in  each  case 
shall  be  sent  to  the  administrator  of 
said  hospital •" 

The  purpose  of  the  State  Cancer  Hospital  is  stated  by  Section 
200,070  RSMo  1949: 

ttThe  state  cancer  hospital  shall  be 
primarily  and  principally  designed 
for  the  care  and  treatment  of  indigent 
persons  afflicted  with  cancer,  such 


-5 


Honorable  C.  W*  Melnershagen 


scientific  research  as  will  promote 
the  welfare  of  indigent  patients  com- 
mitted to  its  care  and  for  the  car©  of 
legal  residents  of  Missouri  only. 

Where  auch  patient  is  unable  finan- 
cially to  secure  such  care  or,  in  the 
case  of  a minor,  where  the  parent, 
guardian,  trustee  or  other  person 
having  lawful  custody  of  such  minor  *s 
person,  as  the  e ase  may  be,  is  unabl e 
financially  to  secure  such  care  the 
s state  cancer  hospital  is  hereby  desig- 
/ listed  as  a place  of  treatment  for  auch 
persons." 

/ Turning  to  your  first  question,  it  is  our  opinion  that  a 
certification  by  the  county  court  la  not  made  for  any  particular 
length  of  time,  but  instead  Is  valid  until  the  disease  is  cured, 
“ or  for  so  long  as  treatment  by  the  hospital  is  needed,  or 
until  the  patient  is  otherwise  discharged  pursuant  to  Section 
200,090  RSMo  1949*  By  ’’closing  the  Case”  we  presume  you  mean 
that  the  patient  is  discharged  pursuant  to  Said  Section  2001090* 
That  Section  reads  as  follows  t 

’’Whenever,  in  the  opinion  of  the  adraini- 
* strator  of  the  state  cancer  hospital, 
any  patient  should  be  discharged  therefrom 
as  cured,  Or  as  no  longer  needing  treat- 
ment, or  for  the  reason  that  further  treat- 
ment cannot  benefit  his  case,  or  for  any 
other  reason,  said  administrator  shall  dis- 
charge said  patient*  If  the  patient  is 
unable  to  return  to  his  place  of  residence 
alone,  said  administrator  shall  appoint 
some  suitable  person  to  accompany  said 
patient  from  said  hospital  to  his  place  of 
residence.  Such  person  shall  receive  his 
actual  and  necessary  expenses,  if  not  a 
salaried  officer  of  the  state  or  any 
political  subdivision  thereof*  The 
traveling  expenses  of  all  patients  and 
expenses  of  such  person  appointed  to 
accompany  such  patient  shall  be  part  of 
tho  legitimate  expenses  of  caring  for 
such  patients  in  the  hospital  and  as  such 
included  In  the  monthly  statement  to  the 
county  court  of  the  county  of  the  residence 
of  the  patient.” 
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If  so,  we  believe  that  act  discharges  the  obligation  of 
the  certifying  county,  and  a new  certification  by  the  county 
court  is  necessary  before  the  patient  can  be  readmitted. 

In  answer  to  your  second  question,  we  believe  that  if  the 
patient  changes  his  residence  from  the  county  originally  certi- 
fying him,  that  county  is  relieved  of  its  obligation  under  the 
certification.  The  new  county  of  residence  of  the  patient  should 
be  required  to  certify  the  patient  as  if  the  patient  were  to  be 
originally  admitted  from  the  second  county.  Having  determined 
that  the  removal  by  a patient  of  his  residence  to  a county  other 
than  the  one  originally  certifying  him  necessitates  a certi- 
fication by  the  county  court  of  the  new  county  of  residence, 
we  turn  to  your  third  question  as  to  the  position  of  the  hospital 
if  the  new  county  refuses  to  certify  the  patient.  The  Legislature 
has  prescribed  a detailed  procedure  for  admission  of  patients 
to  the  hospital,  and  It  Is  our  opinion  that  since  the  Legislature 
has  so  acted,  the  maxim  of  -’Expressio  unius  eat  excluslo  alterities 
must  be  Invoked.  That  maxim  is  a fundamental  rule  in  the  construc- 
tion of  statutes,  and  means  that  the  express  mention  of  one  thing 
implies  the  exclusion  of  another.  An  application  of  this  rule 
was  made  in  Dougherty  vs.  Excelsior  Springs,  110  Mo.  App.  623, 

626,  S.W.  112,  II3.  In  that  case  an  attorney  sued  to  recover 
fees  for  legal  services  to  defendant  eity  in  a damage  suit.  The 
statute  permitted  the  mayor  and  board  of  aldermen  to  appoint 
counsel  in  addition  to  the  regular  city  attorney,  but  plaintiff 
was  appointed  by  the  mayor  Only.  The  Kansas  city  Court  of  Appeals 
disallowed  the  claim,  saying  l.c.  626s 

HThe  law  is  well  settled  that  when  special 
powers  are  conferred,  or  where  a special 
method  is  prescribed  for  the  exercise  and 
execution  of  a power,  this  brings  the  exercise 
of  such  power  within  the  provision  of  the 
maxim  expressio  unius,  etc.,  and  by  necessary 
implication  forties  and  renders  nugatory  the 
doing  of  the  tiling  specified  except  in  the 
particular  way  pointed  out.  Tltdiicmeyer  vs. 

Jefferson  city,  7b  Mo.  App*  l.c.  683* 

McKisslck  v,  Ht.  Pleasant  Twp.,  i^.8  Mo.  App. 

I4.I6}  Heidelberg  v.  St.  Francois  0©#,  100 
Mo.  7 ](.•■)*-  # a it  «-  * * * # * it  it  it  a-  it  it  * 

Therefore,  we  conclude  that  the  Legislature  has  provided 
the  exclusive  method  for  admission  of  patients  to  the  hospital. 
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and  the  Hospital  can  admit  only  those  persons  properly  certified 
under  the  provisions  of  Chapter  200,  RSMo  19^9* 

C0NCLPSI3H 

It  is,  therefore,  the  opinion  of  this  office  that  the 
certification  toy  a county  court  of  a patient  to  the  State  Cancer 
Hospital  continues  until  the  patient  is  cured*  is  no  longer  in 
need  of  treatment  by  the  hospital,  or  otherwise  discharged 
pursuant  to  Section  2001090  RSMo,  1949.  If,  however,  during  the 
course  of  the  disease,  the  patient  moves  his  residence  from  one 
county  to  another,  such  removal  extinguishes  the  obligation 
of  the  original  certifying  county,  and  certification  toy  the  new 
county  of  residence  should  be  Obtained.  If  a patient,  having 
been  discharged,  removes  his  residence  to  a county  other  than 
the  county  originally  certifying  him  for  treatment,  said  patient 
may  not  again  be  admitted  for  treatment  until  properly  certified 
by  his  new  county  of  residence. 

This  opinion,  which  I hereby  approve,  was  prepared  by  my 
Assistant,  Mr*  Paul  McGhee* 


Very  truly  yours. 


PMcOslvd 


JOHN  M.  DALTON 
Attorney  General 


PROSECUTING  ATTORNEY:  Prosecuting  Attorney  may  recommend  compromis 
COUNTY  COURT:  of  claims  against  county;  county  court  may 

effectuate  a compromise  of  claims  subject  to 
valid  dispute. 


January  11,  19£ii- 


Mr,  John  E.  Mills 
Prosecuting  Attorney 
Ralls  County 
Mew  London,  Missouri 

Dear  Sin 

Reference  Is  made  to  your  request  for  an  opinion  of  this 
office#  You  first  refer  to  Section  £6,070*  RSMo  19l{-9»  relating  to 
the  duties  of  the  prosecuting  attorney  to  investigate  all  claims 
against  the  county  and  inquire* 

nXm  IS  it  your  opinion  that  this  duty  carries 
with  it  the  implied  obligation,  that  following 
such  investigation,  the  prosecuting  attorney 
may  recommend  that  the  claims  be  coxqpromised 
and  settled? 

tt2.  If  It  appears  from  the  evidence  that  a 
valid  dispute  or  question  of  the  validity  of 
the  claims  exists,  may  the  present  cpunty 
court  enter  into  a binding  agreement  or  con- 
tract of  settlement  which  would  stand  in 
the  place  of  the  original  contract  or  agree- 
ment and  be  effective  as  a contractual 
obligation  incurred  by  the  present  court  during 
19£3." 

Section  £6,070,  RSMo,  19U9,  provides  as  follows* 

”He  shall  prosecute  or  defend,  as  the  case  may  require, 
all  civil  suits  In  which  the  county  is  interested, 
represent  generally  the  county  in  all  matters  of 
law.  Investigate  all  claims  against  the  county, 
draw  all  contracts  relating  to  the  business  of  the 
county,  and  shall  give  his  opinion,  without  fee,  in 
matters  of  law  in  which  the  county  is  interested. 
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and  in  writing  when  demanded,  to  the  county 
court,  or  any  judge  thereof,  except  in 
counties  in  which  there  may  be  a county 
counselor.  He  shall  also  attend  and  prosecute, 
on  behalf  of  the  state,  all  cases  before  the 
magistrate  courts,  when  the  state  is  made  a 
party  thereto;  provided,  county  courts  of  any 
county  in  this  state  owning  swamp  or  overflowed 
lands  may  employ  special  counsel  or  attorneys 
to  represent  said  county  or  counties  in 
prosecuting  or  defending  any  suit  or  suits  by 
or  against  said  county  or  counties  for  the 
recovery  or  preservation  of  any  or  all  of  said 
swamp  or  overflowed  lands,  and  quieting  the 
title  of  the  said  oounty  or  counties  thereto, 
and  to  pay  such  special  counsel  or  attorneys 
reasonable  compensation  for  their  services,  to 
be  paid  out  of  any  funds  arising  from  the  sale 
of  said  swamp  or  overflowed  lands,  or  out  of  the 
general  revenue  fund  of  said  county  or  counties*" 

While  this  section  does  not  expressly  authorize  the  prosecuting 
attorney  to  recommend  that  claims  be  compromised  and  settled,  we 
are  of  the  opinion  that  such  authorization  is  granted  by  implication 
and  we  so  hold.  The  general  rule  in  this  regard  is  stated  in  the 
case  of  State  ex  inf,  McKittrlok  v.  Wymore,  3 4-5  Mo.  169#  132  S.W.  2d. 
979,  l.c.  987,  988s 


"’The  duties  of  a public  office  include  those 
lying  fairly  within  its  scope,  those  essential 
to  the  accomplishment  of  the  main  purpose  for 
which  the  office  was  created,  and  those  which, 
although  incidental  and  collateral,  serve  to 
promote  the  accomplishment  of  the  principal 
purposes!’  4-6  C.J,  Sec,  301#  p.  1035. 

"•The  rule  respecting  such  powers  is  that  in 
addition  to  the  powers  expressly  given  by 
statute  to  an  officer  or  a board  of  officers, 
he  or  it  has,  by  implication,  such  additional 
powers,  as  are  necessary  for  the  due  and 
effioient  exercise  of  the  powers  expressly 
granted,  or  as  may  be  fairly  implied  from  the 
statute  granting  the  express  powers.’  Throop’s 
Public  Officers,  Sec.'  542,  p.  5l5.' 

"’Necessary  implications  and  intendments  from 
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the  language  employed  in  a statute  may  be 
resorted  to  to  ascertain  the  legislative 
Intent  where  the  statute  is  not  explicit, 
but  they  can  never  be  permitted  to  contradict 
the  expressed  intent  of  the  statute  or  to 
defeat  its  purpose.  That  which  is  implied 
in  a statute  is  as  much  a part  of  it  as  that 
which  Is  expressed,  A statutory  grant  of  a 
power  or  right  carries  with  it,  by  implication, 

” everything  necessary  to  carry  out  the  power 
or  right  and  make  it  effectual  and  complete, 
but  powers  specifically  conferred  cannot  be 
extended  by  implication,  * 

It  would  be  a purposeless  thing  to  require  the  prosecuting 
attorney  to  investigate  claims  against  the  county  if  the  county 
which  he  represents  could  not  have  the  benefit  of  his  legal  knowledge 
and  training  in  regard  to  whether  the  claim  should  be  defended  against 
in  a proper  judicial  proceeding  or  compromised  and  settled  at  less 
expense  to  the  county. 

You  next  inquire  whether  the  county  court  may  compromise  and 
enter  into  a contract  of  settlement  of  a claim  which  is  the  subject 
of  a valid  dispute.  In  answer  to  this  question,  we  refer  you  to 
the  case  of  St,  Louis  I.M,  & S.  Railway  Company  vs.  Anthony,  73  Mo, 
l|31*  While  In  this  case  the  state  was  the  initiating  party,  we 
believe  that  the  reasoning  there  applied  would  likewise  be 
applicable  in  a case  where  a claim  is  sought  to  be  enforced  against 
the  county.  In  Its  opinion,  the  court  said  at  l.c, 

”It  is  now  contended  that  the  county  had  no 
authority  to  make  the  compromise  in  question, 
or  any  compromise  whatever.  W©  are  not  of 
that  opinion.  The  power  to  sue  implies  the 
power  to  accept  satisfaction  of  the  demand 
sued  for,  whether  the  precise  amount  demanded 
or  less.  The  taxes  were  levied  for  the  benefit 
of  the  county*  The  beneficial  Interest  was  In 
the  county,  and  it  is  for  the  public  interest 
that  she  should  have  the  right  to  settle,  by 
compromise,  questionable  demands  which  she 
may  assert.  Must  the  county  prosecute  doubtful 
claims  at  all  hazards,  regardless  of  costs  and 
expenses,  and  is  it  for  the  public  good  that  the 
right  to  settle  such  demands  by  compromise  be  de- 
nied her?  As  was  skid  by  the  supreme  court  of 
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New  York  in  the  case  of  the  Board  of  Super- 
visors of  Orleans  Co,  v,  Bowen,  4 Lansing  31* 

•It  would  be  a most  extraordinary  dootrine 
to  hold  that  because  a oounty  had  become 
involved  in  a litigation.  It  must  necessarily 
go  through  with  it  to  the  bitter  end,  and  has 
no  power  to  extricate  itself  by  withdrawal  or 
by  agreement  with  its  adversary. * The  same 
doctrine  was  sanctioned  in  the  Supervisors 
of  Chenango  County  v.  Birdsall,  4 Wend,  453  •” 

See  also  20  C.J.S,,  Counties,  Section  303,  p,  1261: 

"Where  the  necessary  elements  are  present,  claims 
against  the  county  are  subject  to  compromise  v* 

"The  settlement  of  a disputed  claim  against  a 
county  has  been  held  to  operate  as  a liquidation 
of  such  claim,  in  the  manner  of  a judgment  in 
case  of  litigation,  and  not  to  create  a new 
obligation  * * 

That  the  county  court  is  the  proper  body  to  effectuate  such 
a compromise  see  Article  6,  Section  7 in  the  Constitution  of 
Missouri  vesting  the  county  court  with  the  authority  to  manage  all 
county  business  as  prescribed  by  law  and  Section  £0.160  RSMo,  1949# 
granting  to  the  county  court  the  power  to  audit,  adjust  and  settle 
all  claims  to  which  the  county  should  be  a party. 

The  foregoing  propositions  would,  we  believe,  be  controlling  on 
the  questions  presented  and  would  be  applied  to  a controversy  con- 
sidering therewith  all  of  the  attendant  facts  of  the  particular  case 
a matter  which  we  do  not  undertake  in  this  opinion. 


CONCLUSION 

Therefore,  it  Is  the  opinion  of  this  office  that  the  duties 
conferred  upon  the  prosecuting  attorney  by  Section  5>6o070,  rsMo. 
1949,  to  investigate  claims  against  the  county  carries  with  It  the 
authority  to  recommend  a compromise  and  settlement  of  such  claims 
if  the  best  Interests  of  the  oounty  are  served  thereby. 

We  are  further  of  the  opinion  that  the  county  court  may  enter 
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into  a contract  of  settlement  of  a claim  against  the  county  which 
is  the  subject  of  a valid  dispute* 

This  opinion,  which.  I hereby  approve,  was  written  by  my 
assistant,  Mr*  Donal  D,  Guffey* 


Yours  very  truly. 


JOHN  M,  DALTON 
Attorney  General 


CENTRAL  COMMITTEE: 
POLITICAL  PARTIES: 


A vacancy  occurring  on  the  county 
central  committee  of  any  political 
party  shall  be  filled  by  a majority 
of  said  committee*  ' 


March  11,  1954 


Honorable  Forrest  Kittendorf 
Representative,  St.  Louis  County 
2671  Carson  Road 
St*  Louis  21,  Missouri 

Dear  Sir: 

You  have  requested  an  official  opinion: 

" * * * regarding  the  naming  of  a successor 
to  a retiring  or  resigning  member  of  the 
democratic  or  Republican  Cosmittee  from 
the  various  townships  In  St.,  Louis  County. 

"What  I would  like  to  know  Is  this;  does 
the  surviving  member  of  the  committee 
elected  by  the  people  from  a township 
name  the  successor  or  does  the  Central 
Body  of  St*  Louis  County  have  that 
authority?  « * *,! 

Specific  provision  is  provided  by  Section  120,767* 
RSMo  Cumulative  Supplement,  1953*  {Senate  Bill  No.  294  of 
the  67th  General  Assembly)  for  filling  vacancies  on  the 
county  central  committee  of  the  political  parties.  That 
section  reads  as  follows: 

"Whenever  any  vacancy  shall  occur  on 
the  county  central  committee  of  any 
political  party,  a majority  of  the 
committee  shall  have  power  to  fill  such 
vacancy  by  electing  any  qualified  voter 
of  such  political  party  who  resides  in 
the  township  or  voting  district  to  be 
represented. v 
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The  language  of  the  statute  clearly  indicates  the  intent 
of  the  legislature  to  have  such  vacancies  filled  by  the  entire 
county  central  committee  of  the  party  in  question,  rather  than 
by  the  member  of  the  committee  remaining  in  the  township 
wherein  the  vacancy  occurs. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  a 
vacancy  occurring  on  the  county  central  committee  of  any 
political  party  shall  be  filled  by  a majority  of  said 
committee# 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Paul  McGhee. 


Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 

PMcGtvlw 


- SCHOOLS:  Sufficiency  of  petitions  for 
SCHOOL  DISTRICTS:  change  of  boundary  lines. 

• t. 

ELECTIONS: 


May  6 , 195*4- 


Honorable  Edwin  w.  Mills 
Prosecuting  Attorney 
St.  Clair  County 
Osceola,  Missouri 

Dear  Mr,.  Millet 

This  is  in  response  to  your  request  for  an  opinion  dated 
March  27*  19514-*  which  reads  as  follows: 

"Mr,  Roy  Hilte*  President  of  the  Lowry 
City  Consolidated  School  District  (No.  J4. 
of  St.  Clair  County)  asks  if  the  enclosed 
petitions  for  releases  of  different  parts 
of  his  district  are  in  proper  fora  and 
what  procedure  should  district  take  at 
this  time  in  regard  to  them, 

"One  is  praying  for  an  election  to  re* 
lease  certain  territory  to  the  Osceola 
Independent  (Consolidated)  School  District. 

"She  other  prays  for  an  election  to  re- 
lease other  territory  t©  the  Xoonlum 
( Common ) School  District. 

"These  territories  are  not  contiguous  and 
are  independent  of  each  other. 

"It  appears  that  under  Sec.  165*300  the 
first  above  mentioned  must  be  voted  on  at 
a special  election  (although  it  provides 
for  annexation  and  is  silent  as  to  a release.) 

"On  the  other  hand  the  release  to  the  Iconium 
Cosimon  School  District  under  Sec,  165.170  can 
only  be  voted  on  at  an  annual  meeting. 

"Not  only  that*  but  the  ruling  stated  in  State 
vs.  Reorganised  School  District  (Point  III) 
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2^7  S*w.  (2^  1.0.  266|  Is  to  th©  effect 
that  two  different  independent  propositions 
cannot  he  submitted  to  the  voters  at  the 
same  election* 

”1  take  it  that  the  proposition  to  release 
the  designated  territory  to  the  Iconium 
Common  School  District  can  be  voted  on 
properly  by  the  voters  of  both  districts 
at  the  annual  meetings;  while  the  proposi- 
tion  to  release  territory"  to  the  Osceola 
Consolidated  School  District  must  be  post- 
poned to  a special  election  to  be  called  by 
the  Dowry  City  Board. 

"1  enclose  copies  of  the  petitions  and  ask 
the  opinion  of  your  office  as  to  what  steps 
should  be  taken  at  this  time  on  the  petitions 
by  the  Lowry  City  Consolidated  School  District 
board  of  directors.  They  would  much  appreciate  - 
an  opinion  before  the  annual  meeting  of  April 
6th.* 

For  sake  of  convenience  we  shall  treat  th©  two  petitions 
separately  and  quote  them*  omitting  the  description  of  th© 
land  and  signatures s 

"Lowry  City*  Missouri*  February  4#  1954- . 

"We  the  undersigned*  residents  of  the  land 
hereinafter  described*  most  respectfully 
pray  the  Lowry  City  Consolidated  School 
District  No#  4 to  release  and  transfer  us 
and  our  property  to  the  Iconium  School 
District  from  your  District. 

# # & « & 

"And  that  you  take  the  necessary  steps  to 
make  a legal  transfer# 

* & 


"Tot  Mr,  H.  L.  Norfolk*  Clerk 

Lowry  City  Consolidated  District  IV 
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"We,  the  undersigned  qualified  voters  of 
Lowry  City  Consolidated  District  IV,  county 
of  St*  Clair,  state  of  Missouri,  desire  the 
following  changes  in  district  boundary  lines* 

"The  territory  thus  described  to  be  released 
from  the  Lowry  City  Consolidated  District  IV 
and  attached  to  the  Osceola  Independent 
School  District* 

«r  it  it  it  it 

"and  hereby  petition  you  to  post  a notice  of 
such  desired  change  in  at  least  five  public 
places  in  each  district  interested  in  or  af- 
fected by  such  change#  fifteen  days  prior  to 
the  time  of  the  annual  meeting, 

it  it  " it  it  it" 

i&e  :first'.petltion:-for;  relaaa#  to  the  Iconium  school  District, 
a common  district,  is  governed  by  the  provisions  of  Section  165*170, 
RSMo  194.9*  For  the  sake  of  brevity  we  will  not  quote  that  section 
in  full*  A portion  thereof  provides,  however,  that  "When  it  is 
deemed  necessary  it  it  it  to  change  the  boundary  lines  of  two  or  more 
districts,"  certain  steps  specified  therein  shall  be  taken  in 
order  to  effectuate  such  purpose. 

Although  Section  165.170#  supra,  in  and  of  itself  is  appli- 
cable only  to  common  districts,  the  provisions  thereof  relating 
to  changes  of  boundary  lines  are  made  applicable  to  town,  city 
and  consolidated  districts  by  Section  165*293#  RSMo  1949*  The 
fact  that  changes  of  boundaries  between  a consolidated  district 
and  a common  district  may  be  effected  by  Section  165*170  was 
determined  in  State  ex  rel*  Consolidated  School  Dist.  Ho.  1 of 
Pike  County  v.  Thurman,  274  S*W*  800.  See  also  State  ex  rel. 
Diehlstadt  Consolidated  School  Dist*  of  Scott  County  v*  Gwaltney, 

28  s.W.  (2d)  678,  679. 

Section  165*170,  supra,  is  the  only  section  under  which 
the  Lowry  Consolidated  District  can  proceed  in  order  to  release 
property  within  its  boundaries  to  the  eommon  district  because 
a common  district  does  not  have  the  power  of  annexation  under 
Section  165*300,  RSMo  1949. 

Under  Section  165*170  the  same  identical  proposition  must 
be  voted  upon  at  an  annual  election  in  both  districts  to  be 
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affected  by  the  change#  In  Par  bar  Consol.  School  Diet#  Ho.  1 
v,  Vandalia  School  Diet.  No.  2,  Mo#  App*,  280  S*W*  69,  72*  It 
was  aaidt 

" * *•  «•  And  from  the  ballots  it  is  observ- 
able, though  the  point  is  somewhat  technical, 
that  the  voters  in  all  the  districts  did  not 
vote  upon  the  identical  propositions,  which 
must  be  done*  School  Mat,  v.  Neal,  74  Mo# 

App*  553*  If  it  was  an  election  for  annexa- 
tion, the  Parber  ballot  should  have  been 
’for  release*  or  'against  release* * That  la 
the  express  language  of  the  statute *w 

Statutes  with  regard  to  the  creation  and  alteration  of 
school  districts  must  be  substantially  complied  with,  but  such 
statutes  and  the  proceedings  thereunder  receive  a reasonable 
and  liberal  construction  at  the  hands  of  the  court.  The  test 
for  determining  the  sufficiency  of  the  required  petition  and 
notice  Is  stated  In  State  ex  rel*  Hose  v*  job,  205  Mo#  1,  28, 

103  s.w.  493* 

” «•,#'<*  As  was  said  la  Mason  v*  Kennedy, 

89  Mo#  l#o*  30,  'The  important  thing  for 
the  voter  in  each  district  to  know,  was 
how  his  district  was  to  be  affected  by 
the  creation  of  the  new  district  (or  by 
change  of  boundary)  and  what  particular 
territory  his  district  would  lose  in  the 
creation  of  the  new  one  (or  by  ohanglng 
said  boundary  line)*  Of  all  this  the  notices 
and  petitions  fully  informed  the  voter,  and 
this  was  sufficient#  '** 

See  also  State  ex  inf,  Mansur  ex  rel#  Fowler  v*  McKown, 

315  Mo#  1336,  290  S.W.  123,  126. 

We  believe  that  the  petition  for  transfer  of  the  described 
territory  to  the  leonium  District  meets  this  test  and  Is  sufficient. 

The  transfer  of  territory  from  the  Dowry  District  to  the 
Osceola  District,  both  being  consolidated  districts,  can  be  ef- 
fected in  one  of  two  ways#  It  Can  be  done  under  the  provisions 
of  Section  165#300,  in  which  case  It  Is  technically  an  annexation 
by  the  Osceola  District,  or  under  the  provisions  of  Section  165.170, 
in  which  case  it  is  technically  a change  of  boundary  lines#  In 
either  case  the  ultimate  result  would  be  a change  of  boundary 
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linos  by  febe  two  districts,  but  that  there  is  a difference  between 
the  requirements  of  the  petition,  notice*  ballot,  etc*,  depending 
upon  which  procedure  is  being  followed,  was  established  in  the 
case  of  Farber  Consol*  School  Diet*  Ho#  1 v.  Vandalia  School  Dist. 
No#  2,  supra*  __ 

A petition  might  be  so  worded  as  to  meet  the  requirements 
of  either  Section  165*170  or  165*500  80  &s  to  authorize  a proceed- 
ing under  either  section.  Although  we  believe  the  second  petition 
for  transfer  of  property  to  the  Osceola  District  meets  the  test 
and  is  sufficient  for  a proceeding  under  Section  165*170,  i#e#, 
a change  of  boundary  lines,  which  must  be  voted  upon  at  an  annual 
election  in  both  districts  to  be  affected  by  the  change,  we  do 
not  believe  it  would  be  sufficient  to  authorize  a proceeding  tinder 
Section  165*300,  l*e«,  an  annexation  proceeding,  in  which  only 
the  district  from  which  the  property  is  to  be  annexed  votes  at  a 
special  election  on  the  proposition  of  release  and  the  board  of 
the  annexing  district  accepts  or  rejects  the  territory# 

The  last  portion  of  the  petition,  in  which  the  petitioners 
request  the  clerk  to  post  the  notice  of  the  desired  change  in 
at  least  five  public  places  in  each  district  Interested  in  or 
affected  by  such  change,  which  is  unnecessary  under  Section 
165*306  but  ess ential  under  Section  165*170,  would  lead  the 
voters  to  believe  that  the  matter  was  going  to  be  voted  upon  in 
each  district,  which  is  not  true  under  an  annexation  proceeding* 
Any  possibility  of  confusion  in  the  petition,  notice  and  ballot 
as  to  which  method  is  being  employed  should  be  avoided  if  at  all. 
possible.  See  Parber  Consol.  School  Dist.  No.  1 v*  Vandalia 
School  Dist.  No.  2,  supra.  The  petition  for  proceeding  under 
Section  165*300  should  more  nearly  follow  the  one  described  in 
State  ex  inf,  Taylor  ex  rel#  Schwerdt  et  al,  v.  Reorganized 
School  Dist.  R-3,  Warren  County,  Mo*  App*,  257  S#W*  (2d)  262,  261^* 

In  summary,  we  believe  that  both  petitions  are  sufficient 
in  form  to  authorize  the  submission  of  th©  propositions  to  the 
voters  at  an  annual  election,  providing  all  the  other  provisions 
of  Section  165*170  are  followed.  The  first  petition  for  release 
to  the  Iconium  District  cannot  be  used  as  the  basis  of  a proceed- 
ing under  Section  165.300.  The  second  petition  is  insufficient 
to  warrant  a submission  of  the  proposition  at  a special  election, 
as  upon  an  annexation  proceeding,  and  should  be  amended  and  re- 
submitted as  above  provided. 

W©  are  enclosing  copy  of  an  opinion  of  this  office  directed 
to  Honorable  William  R.  Collinson  dated  May  Ij.,  19^2,  which  holds 
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that  a special  election  may  be  held  on  the  same  day  upon  which 
the  date  of  the  regular  election  falls* 

You  also  seem  to  be  of  the  opinion  that  both  of  these 
propositions  could  not  be  submitted  to  the  voters  in  the  same 
election  because  of  the  language  of  State  ex  inf.  Taylor  ex  rel. 
Schwerdt  et  al*  v*  Reorganized  school  Diet*  R-3*  Warren  County, 
supra*  In  that  connection  we  call  your  attention  to  the  case 
of  State  ex  rel*  Becker  v,  anith,  335  Mo*  1046,  75  S*W*  (2d) 

57 4*  575*  where  the  court  said* 

♦’There  is  but  one  point  for  the  deter- 
mination of  this  court;  that  is*  whether 
two  separate  and  distinct  propositions 
were  submitted  as  one  proposition  and  voted 
on  jointly, 

”‘The  vloe  of  ”doublenessw  in  submissions 
at  elections  is  universally  condemned.  It 
is  regarded  as  a species  of  legal  fraud  be- 
cause it  may  compel  the  voter,  in  order  to 
get  what  he  earnestly  wants,  to  vote  for 
something  which  he  does  not  want.  State  v. 

Maitland,  296  Mo,  338*  246  S.W.  267*  272. 

The  rule  inhibiting  doubleness  has  been 
tersely  stated  as  follows? 

n,n  Two  propositions  cannot  be  united  in 
the  submission  so  as  to  have  one  expression 
of  the  vote  answer  both  propositions,  as 
voters  may  be  thereby  induced  to  vote  on 
both  propositions  who  would  not  have  done 
ao  if  the  questions  had  been  submitted 
singly.”  « # 

Therefore,  it  seems  clear  that  the  vice  of  doubleness  in 
submissions  at  elections  condemned  by  the  court  is  not  the  sub- 
mission of  separate  propositions  to  be  voted  upon  singly  but, 
rather,  the  submission  of  two  separate  and  independent  proposi- 
tions as  one  to  be  voted  upon  jointly.  If  submitted  separately, 
these  two  propositions  could  be  voted  upon  at  the  same  ©lection 
if  otherwise  submissible  at  the  same  election. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  petition  quoted 
herein  for  release  of  territory  from  the  Lowry  Consolidated  School 


Honorable  Edwin  W.  Mills 


District  to  the  Icohium  (common)  School  District  is  sufficient 
in  form  to  initiate  proceedings  under  Section  165*170#  RSMo  1949# 
for  change  of  boundary  lines;  that  the  petition  for  release  of 
territory  from  the  Dowry  District  to  the  Osceola  Consolidated 
School  District  Is  sufficient  in  form  to  initiate  proceedings 
tinder  Section  165*170#  RSMo  1949#  for  change  of  boundary  lines; 
but  that  the  latter  is  not  sufficient  to  authorize  proceedings 
under  Section  165*300#  RSMo  1949#  for  annexation* 

The  foregoing  opinion#  which  I hereby  approve#  was  prepared 
by  my  Assistant#  John  W.  Ingllsh* 


Yours  very  truly# 


JOHN  M.  DALTON 
Attorney  General 

J’ssfl  tml 

Enc  (1):  Opn.  5*«,4~42  to 

William  R.  Collinson 


NEGLECTED  CHILD:  An  illegitimate  child,  horn  to  a woman  inmate 
STATE  SCHOOL:.  of  the  state  school  at  Marshall,  which  inmate 

was  committed  from  Marion  County,  is  a legal 
resident  of?Marion  County.  If  such  child  is 
found  to  be  a “neglected  child",  Marion  County  is  liable  for  its 
support,  if  such  child  has  not. been  admitted  to  guardianship,  and 
the  Division  of  Welfare  may  assist  the  county  with  child  welfare 
funds.  The  juvenile  court  of  Marion  County  having  acquired  juris' 
diction  of  such  child  may  commit  such  child  to  the  guardianship 
of  the  Division  of  Welfare  of  the  Department  of  Public  Health  and 
Welfare  for  the  purpose  of  procuring  foster  or  boarding-home  care 
for  such  child. 

May  10,  1954 


Honorable  Harry  J,  Mitchell 
Prosecuting  Attorney 
Marion  County 
Hannibal,  Missouri 


Your  recent  request  for  an  official  opinion  reads  as  follows! 

"I  would  appreciate  your  opinion  in  regard  to  the 
following  matter* 

"On  the  9th  day  of  February,  1924,  one  . .. 

a female  of  the  age  of  eight  (8)  years  was/by  order 
of  the  Marion  County  Court  admitted  to  the  Missouri 
State  School  at  Marshall'  as  a neglected  and  home- 
less child*  The  said  was  paroled  to 

Missouri  State  Bani tarlum discharged  from 
the  Sanitarium  9*29-43*  and  readmitted  to  the  school 
by  order  of  the  Marlon  County  Court  9-22*44?  the 
said  . i;  , . is-  at  /-ihespresent  time-  at  the  Mis* 
s our  1 "sTa  t e ' School  at  Marshall,  and  she  is  now  preg- 
nant • 

"It  is  my  understanding  that  officials  at  the  school 
claim  that  the  father  is  an  inmate  of  the  State 
School  of  Marshall,  at  the  cost  of  Bates  County#  and 
by  order  of  the  Bates  County  Court  entered  i2*x4~3£-» 
The  school  officials  have  demanded  that  Marion  County 
pay  the  medical  expenses  incident  to  the  birth  of 
the  child,  and  accept  responsibility  for  paying  for 
the  support  of  the  child.  The  Court  contends  that 
it  has  no  responsibility  in  this  regard* 

"Would  you  please  advise  us  as  to  whether  or  not 
Marion  County  has  any  responsibility  in  this  regard? 
whether  or  not  Marion  County  is  liable  for  payment 
of  the  hospital  and  medical  bills#  whether  Marion 

County  is  liable  for  the  support  of  the  child. 


Honorable  Harry  J.  Mitchell. 


Whether  the  child  will  be  entitled  to  ADC , other 
State  aid#  or  other  aid  of  any  kind,  what  the 
responsibility  of  the  State  Institution,  Saline 
County,  and  Bates  County  are  in  regard  to  sup- 
port?” 

We  direct  attention  to  Section  202*590  RSMo  19ij-9#  which 
reads! 

“There  is  hereby  established  in  this  state  a 
colony  for  feeble-minded  and  epileptics,  to  be 
known  as  ‘The  Missouri  State  School,  * which  shall 
consist  of  the  Missouri  State  School  at  Marshall, 
the  Missouri  State  School  at  Carrollton,  the  St.- 
Louls  Training  School,  and  such  other  schools  in 
temporary  or  permanent  camps  as  the  division  of 
mental  diseases  may  establish  in  other  places  in 
this  state*” 

Also  to  Section  202*610  RSMo  19k9»  which  reads : 

”1*  There  shall  be  received  and  gratuitously 
supported  in  the  Missouri  state  schools , feeble- 
minded and  epileptics  residing  in  the  state  who, 
if  of  age|  are  unable,  or  if  under  age,  whose 
parents  or  guardians  are  unable  to  provide  for 
their  support  therein,  and  who  shall  be  designated 
as  state  patients*  Such  additional  number  of 
feeble-minded  an®.-  epileptics,  whether  of  age  or  un- 
der age,  as  can  be  conveniently  accommodated,  shall 
be  received  into  the  school  by  the  division  of  men- 
tal diseases  on  such  terms  as  shall  be  just}  and 
shall  be  designated  as  private  patients. 

"2*  Feeble-minded  and  epileptics  shall  be  received 
into  the  school  only  upon  the  written  request  ©f 
the  persons  desiring  to  send  them,  stating  the  age, 
place  of  nativity,  if  known,  Christian  and  surname, 
the  town,  city  of  county  in  which  such  persons  re- 
spectively reside,  and  the  ability  of  the  respec- 
tive parents  or  guardians  or  others  to  provide  for 
their  support  in  whole  or  in  part,  and  if  in  part 
only,  stating  what  part}  and  stating  also  the  de- 
gree of  relationship  or  other  circumstances  of  con- 
nection between  the  patients  and  the  persons  re- 
questing their  admission}  which  statement,  in  all 


e*2«* 


'"*~s  ; 


Honor  able  Harry  J.  Mitchell 


Saaas  of  stats  patients,  must  be  verified  by 
tbs  affidavit  of  the  petitioners  and  of  two  dis- 
interested persons,  and  accompanied  by  the  ©pin* 
ion  of  two  qualified  physicians,  all  residents 
of  the  same  county  with  the  patient,  and  acquainted 
with  the  facts  and  circumstances  stated,  and  wh© 
must  be  certified  to  be  credible  by  the  county 
court  of  that  county,  or,  in  the  case  of  the  city 
of  St.  Louis , by  the  hospital  commissioner  or  the 
assistant  hospital  commissioner  of  said  eityj  and 
such  county  court,  or,  in  the  case  of  the  city  of 
St,  Louis,  the  comptroller  of  said  city,  must  also 
certify,  in  each  case,  that  such  patient  is  an 
eligible  and  proper  candidate  for  admission  to  the 
..  colony,  . j 

tt3.  State  patients,  whether  of  age  or  under  age, 
may  also  be  received  into  the  colony  upon  the  of- 
ficial application  of  any  judge  of  a court  of  rec- 
ord; provided,  that  the  county  in  which  such  state 
patients  as  are  now  inmates  of  said  school,  resided 
when  they  were  admitted,  and  the  county  wherein  such 
state  patients  herein  admitted  may  reside  at  the  time 
of  such  admission,  shall  be  liable  for  and  shall  pay 
into  the  treasury  of  said  school  the  sum  of  five  dol- 
lars per  month  for  each  of  such  state  patients *w 

Under  the  facts  stated  by  you,  we  assume  that  this  pregnant 
woman  was  committed  as  a state  patient  under  paragraph  3 above,  and 
that  Marion  county  has  paid  to  the  state  school  at  Marshall  the  sum 
of  #5*00  per  month  for  her  care  during  the  time  of  her  commitment 
there . We  do  not  believe  that  Marion  County  can  be  required  to  make 
other  payments,  and  we  therefore  believe  that  Marion  county  cannot 
be  held  liable  for  the  expenses  incident  to  the  birth  of  this  child. 

The  next  question  is  whether  Marion  county  can  be  held  liable 
for  the  support  of  this  child?  The  only  theory  upon  which  Marion 
county  could  be  held  liable  would  be  that  this  child,  at  birth,  will 
be  a homeless,  neglected  and  dependent  child,  and  a legal  resident 
of  Marion  county.  We  will  consider  this  matter  of  “residence  fir  s t • 
He  will  begin  by  observing  that  it  is  our  belief  that  the  mother  of 
this  child  is,  and  at  all  times  since  her  commitment  to  the  state 
school  in  1921}.  has  been,  as  she  was  prior  to  1924.,  a legal  resident 
of  Marlon  county. 

In  the  case  of  Barth  v.  Barth,  189  S.W,  (2d)  4-51,  at  l.c.  454-f 
the  court  stated! 


Honorable  Harry  J.  Mitchell 


MTo  create  a residence  in  a particular  place  two 
fundamental  elements  are  essential.  These  are 
actual  bodily  presence  in  the  place,  combined  with 
a freely  exercised  intention  of  remaining  there 
permanently,  or  for  an  Indefinite  time*  Whenever 
these  two  elements  combine  a residence  is  created* 
Neither  bodily  presence  alone  nor  intention  alone 
will  suffice  to  create  a residence.  Both  must  concur, 
and  at  the  very  moment  they  do  concur  a residence  is 
created*  The  length  of  the  period  of  bodily  presence, 
however  short,  is  of  no  consequence,  provided  the  con- 
curring intention  is  established  by  other  evidence. 
Otherwise  it  may  become  an  Important  fact  for  consid- 
eration in  determining  the  existence  or  not  of  the  in- 
tention*# * #H 

In  the  instant  case#  these  two  elements  necessary  to  create 
residence  in  Saline  county,  whefce  the  state  school  is  located,  are 
not  present.  One  of  these  elements,  a long  period  of  bodily  pre- 
sence in  Saline  county,  is  present,  but  It  cannot  be  inferred  that 
there  is  present  an  intention  on  the  part  of  this  woman  to  become 
a resident  of  Saline  county.  At  the  age  of  eight  years  she  was  for 
ceably  removed  from  Marlon  county  to  Saline  county,  and  has  been 
forceably  kept  there  since*  Furthermore,  it  is  to  be  doubted  that 
she  has  sufficient  Intellect  to  form  an  Intention  as  to  residence. 
We  think  this  conclusion  is  supported  by  paragraph  1 of  Section 
202*630,  RSKo  1949,  which  reads? 

"1.  The  superintendent  of  the  school,  with  the 
approval  of  the  division  of  mental  diseases, 
shall  have  the  power  to  refuse  to  discharge  any 
patient  who,  in  his  judgment,  has  not  sufficient- 
ly recovered  to  warrant  their  discharge  and  shall 
have  the  power  to  discharge  any  patient  who,  in 
his  judgment,  has  fully  recovered,  and  if  a state 
patient,  said  patient  shall  be  returned  to  the 
county  from  whence  admitted,  the  expense  thereof 
to  be  paid  by  said  county.14 

It  will  be  noted  that  upon  recovery  a state  patient  shall  be 
returned  to  the  county  from  which  admitted,  at  the  expense  of  that 
county,  which  would  certainly  indicate  that  the  county  from  which 
the  patient  was  admitted  continued  to  be  the  county  of  the  legal 
residence  of  the  patient.  The  #£.$0  per  month  payment  by  the 
county  from  which  the  patient  is  admitted,  iii  the  case  of  a state 
patient,  would  indicate  the  same  thing,;  and  constitutes  an  ad- 
mission on  the  part  of  the  sending  county  of  a continuing  obliga- 
tion which  could  only  be  present  in  the  case  of  a legal  resident 
of  the  sending  county. 


Honorable  Harry  J.  Mitchell 


We  conclude#  therefore,  that  this  expectant  mother  is  a legal 
resident  of  Marion  county*  Her  child  will  be  born  in  Saline  county. 
What,  then,  will  be  the  legal  residence  of  the  child?  We  believe 
that  the  legal  residence  ©f  the  child  will  be  Marion  county,  on  the 
theory  that  the  legal  residence  of  a new  born  child  is  the  same  as 
that  of  the  mother,  in  a case,  such  as  this,  of  an  illegitimate 
child,  whose  father  is  not  definitely  known.  In  this  regard  we 
direct  attention  to  the  ease  of  Smith  v.  :<Young,  136  Mo.  App.  65, 

At  l.o.  73  et  seq.  of  its  opinion,  the  court  stated* 

H»|he  jurisdiction  of  the  probate  court  to  appoint 
a guardian  or  curator  for  a minor  is  fixed  by  the 
domicile  pf  the  minor,  (Lacey  v*  Williams,  27  Mo* 

280}  DeJarnat  v.  Harper,  h&  Mo,  App.  lf.l£.)  And  as 
a general  proposition,  the  domicile  of  the  parent 
is  the  domicile  of  the  minor  * (Marheineke  v*  Grot- 

haus,  72  Mo.  20lt-}  Garrison  v.  Lyle , 38  Mo.  App *558* ) 

The  domicile  of  the  minor  is  a matter  in  pais  which 
the  probate  court  must  find  as  a fact  to  support  its 
jurisdiction  In  proceedings  of  this  character*  (Cox 
v.  Boyce,  lf>2  Mo,  5?6}  Johnson  v,  Beasley,  65  Mo.  250.) 
It  seems,  however,  that  the  domicile  of  the  parent  may 
not  necessarily  always  be  the  domicil©  of  the  minor 
for  the  purpose  ©f  determining  the  jurisdiction  of  the 
probate  court,  as  In  cases  where  both  parents  are  dead 
and  the  child  is  domiciled  with  the  grand  parents,  who 
are  next  of  kin,  and  stand  in.  loco  parentis  to  the 
minor*  Or  where  the  parents  have  wholly  abandoned;  the 
child  to  the  grandparents.  In  the  case  of  Cox  v.  Boyce , 
152  Mo.  5?6,  it  appears  the  mother  of  the  minor  was  deqd 
and  the  father  had  surrendered  and  committed  the  child 
to  its  grandfather  in  Lincoln  county.  In  that  case, 
both  father  and  grandfather  resided  In  the  same  county. 
After  the  child  was  committed  to  his  care,  the  grand- 
father was  duly  appointed  curator  of  its  ©state  by  the 
probate  court  of  Lincoln  county.  The  grandfather 
afterwards  removed  to  Howell  county.  He  was  never  dis- 
charged as  guardian  and  curator  by  the  probate  court  of 
Lineoln  county.  After  having  resided  several  years  in 
Howell  bounty,  the  grandfather  applied  to  and  was  ap- 
pointed by  the  probate  court  of  Howell  county  as  guar- 
dian of  the  child  and  curator  of  the  estate,  although 
the  child* s father  continued  to  reside  in  Lincoln  county 
In  a collateral  attack  upon  the  judgment  of  the  Howell 
county  probate  court,  by  which  the  grandfather  was  ap- 
pointed curator,  the  Supreme  Court  expressed  the  opin- 
ion that  in  view  of  the  fact  that  the  child’s  father  had 
surrendered  the  minor  to  her  grandfather,  the  latter 
stood  in  loco  parentis  toward  her  and  therefore  Ms  res- 
idence in  Howell  county  was  the  domicile  of  the  child, 
and  thus  served  to  confer  jurisdiction  upon  the  probate 

court  of  that  county  to  appoint  a curator. 


Honorable  Harry  J.  Mitchell 


We  conclude,  therefore,  that  this  child,  when  born,  will  be 
a legal  resident  of  Marion  county*  We  also  believe  that  such  child 
will  be  a "neglected  child" , within  the  meaning  of  paragraphs  1 and 
2 of  Section  211*310  ESMo  19^9,  which  reads t 

"1,  Sections  211*310  to  211*510  shall  apply  to 
children  under  the  age  of  seventeen  years,  in 
counties  of  the  third  and  fourth  classes,  who 
are  not  now  or  hereafter  inmates  of  any  state 
institution  or  any  institution  incorporated  un* 
der  the  laws  of  the  state  for  the  car©  and  cor** 
reotion  of  delinquent  children*  When  jurisdiction 
has  been  acquired  under  the  provisions  hereof  over 
the  person  of  a child,  such  jurisdiction  shall  con- 
tinue , for  the  purpose  of  sections  211*310  to  211*510, 
until  the  child  shall  have  attained  the  age  of  twenty- 
one  years* 

"2.  For  the  purpose  of  sections  211*310  to  211*510, 
the  words  fjieglected  child  * shall  mean  any  child 
under  the  age  of  seventeen  years,  who  is  homeless 
or  abandoned,  or  who  habitually  begs  or  receives 
alms,  Is  found  living  in  any  house  of  ill  famej  -or 
with  any  vicious  or  disreputable  person,  or  who  is 
suffering  from  depravity  of  its  parents,  or  other 
person  in  whose  care  it  may  be*" 

This  child  will  not  be  an  V inmate  of  any  state  institution", 
within  the  meaning  of  paragraph  1 of  Section  211*310,  supra,  not 
having  been  committed  there  by  due  process  of  law*  This b eing  so, 
there  is  no  obligation  on  the  pari.  of  the  state  school  to  support 
ox’  keep  the  child!  its  mother  is  without  a home  and  is  mentally 
incompetent,  as  is  the  supposed  father.  We  believe,  therefore, 
that  the  child  will  be  "homeless"  within  the  meaning  of  paragraph 
2 of  Section  211*310,  supra* 

All  of  the  above  leads  us  to  the  conclusion  that  this  child, 
when  born,  will  be  a legal  resident  of  Marion  county,  and  will  be 
a "neglected  child"  as  that  word  is  used  in  the  Missouri  statutes* 

In  that  situation  we  believe  that  the  position  of  Marion  county  is 
set  forth  in  an.  opinion  ( a copy  of  which  is  enclosed)  rendered 
by  this  department  March  21,  1951  > to  Honorable  II ton  4 • Skinner , 
Prosecuting  Attorney  of  Howard  county*  That  opinion  holds  that 
"the  county  in  which  a neglected  child  is  so  declared  by  the  court, 
is  liable  for  support  if  the  child  has  not  been  committed  to  guardian- 
ship. The  division  of  welfare  may  assist  the  county  with  child 
welfare  funds*" 

We  would  also  direct  attention  to  Section  210.120  RSMo  19H9, 
which  reads* 
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Honorable  Harry  J*  Mitchell 


M1she  juvenile  cotart  ©f  the  county  of  a homeless, 
dependent,  neglected  or  ill-treated  child’s 
residence  may  ©d$mlt  such  child  to  the  guardian- 
ship of  the  division  of  welfare  of  the  depart- 
ment of  public  health  and  welfare  for  the  pur- 
pose of  procuring  foster  or  boarding  home  car© 
for  said,  child* 

’’Any  citizen  may  make  a verified  complaint  in 
writing  to  the  juvenile  court  stating  that  in 
his  opinion  such  a child  is  dependent  upon  the 
public  for  support,  or  in  a stfcte  of  habitual 
vagrancy  or  mendicity  or  is  ill-treated,  and 
that  his  or  her  life,  health  or  morals  are  en- 
dangered by  continued  cruel  treatment,  neglect, 
immorality,  or  gross  misconduct  of  its  parents, 
guardians  or  custodians j also  giving  sufficient 
information  to  locate  and  Identify  such  child  and 
praying  for  appropriate  action  by  the  court  in 
conformity  with  the  provisions  of  sections  210*110 
to  210.190* 

’’Upon  the  filing  of  such  petition  the  judge  shall 
have  summons  issued  requiring  the  child  and  the 
parent  or  parents,  guardian  or  other  persons  hav- 
ing control  of  the  child,  to  appear  in  court  at  a 
time  and  place  named  to  show  cause  why  such  child 
should  not  be  dealt  with  according  to  the  provisions 
of  sections  210*110  to  210.190. 

nlf  the  child  has  no  parent,  guardian  or  custodian 
within  the  county  or  if  after  reasonable  effort  per- 
sonal service  shall  not  have  been  made  such  substi- 
tute service,  by  publication  or  otherwise,  as  the 
judge  may  order  shall  be  sufficient*  Any  person  may 
appear  upon  behalf  of  the  child  and  upon  order  of 
the  judge  the  person  or  persons  filing  the  complaint 
shall  appear*  Upon  like  order  the  county  or  prose- 
cuting attorney  shall  appear  in  support  of  the  com- 
plaint. " 


CGHCLUSI0N 

It  is  the  opinion  of  this  department  that  an  illegitimate 
child,  born  to  a woman  inmate  of  the  state  school  at  Marshall, 
which  inmate  was  committed  from  Marion  county,  is  a legal  resident 
of  Marion  county* 
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It  is  our  further  opinion,  if  such  child  Is  found  to  bo  a 
•'neglected  child" , that  Marion  county  Is  liable  for  Its  support, 
if  such  child  has  not  been  admitted  to  guardianship , and  that  the 
division  of  welfare  may  assist  the  county  with  child  welfare  funds* 

It  is  our  further  opinion  that  the  juvenile  court  of  Marlon 
county,  having  acquired  jurisdiction  of  such  child,  may  commit 
such  child  to  the  guardianship  of  the  division  of  welfare  of  the 
department  of  public  health  and  welfare,  for  the  purpose  of  pro- 
curing foster  or  boar ding -home  care  for  such  child, 

The  foregoing  ©pinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr*  Hugh  P*  Williamson# 


V ery , triily  yours , 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


enc. 


Opn,  Elton  A,  Skinner, 3-21-51 
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SANITY  PROCEEDINGS'1: 

PROSECUTING  ATTORNEY;  .'lit  is  not  the  duty  of  prosecuting  attorney  to 

prepare  legal  papers  for  sanity  hearings  for 
indigent  insane  person.  x 


JUDGE  AND  CLERK  OF  . 
PROBATE  COURT: 


Neither  the  probate  judge  or  clerk  should  pre- 
pare legallpapers  in  sanity  hearings. 


"'•N. 


August  11,  1954 


Honorable  Harold  L#  Hiller 
Prosecuting  Attorney 
Dekalb  County 
Maysville,  Missouri 

Dear  Sir* 

This  is  in  reply  to  your  recent  request  for  an  opinion  of 
this  office,  which  request  Is  as  follows  j 

"Will  you  kindly  advise  me  in  an  opinion 
whether  or  not  it  is  the  duty  of  the 
Prosecuting  Attorney  to  prepare  legal 
papers  leading  to  the  adjudication  of  an 
indigent  insane  person,  and  if  not  whether 
or  not  this  is  the  duty  of  the  Judge  and 
Clerk  of  the  Probate  Court.*’ 

The  preparation  of  "papers  leading  to  the  adjudication  of  an 
Indigent  insane  person"  is  unquestionably  a representation  of  the 
informant  or  the  alleged  insane  person* 

We  are  enclosing  herewith  a copy  of  an  opinion  rendered  by 
this  office  to  Honorable  Hoy  W.  McGhee,  Jr#,  Prosecuting  Attorney 
of  Wayne  County,  on  January  7 , 1952*  This  opinion  holds  It  is  im- 
proper for  a prosecuting  attorney  in  his  county  to  represent  the 
informant  or  the  alleged  insane  person  at  a sanity  hearing*  Such 
representation  is  improper  because  it  is  his  duty  to  represent  the 
county  in  all  sanity  hearings  in  his  county* 

Your  further  Inquiry  Is  whether  or  not  it  is  the  duty  of  the 
judge  or  clerk  of  the  probate  court  to  prepare  legal  papers  neces- 
sary for  a sanity  hearing  before  the  probate  court*  Gur  answer  to 
this  query  Is  "No*"  The  answer  is  so  apparent  we  do  not  deem  it 
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necessary  to  cite  authorities  holding  that  a court  or  its  clerk 
should  not  prepare  such  legal  papers,  the  sufficiency  or  legality 
of  which  the  court  may  necessarily  have  to  pass  upon. 


conclusion 

It  is  the  opinion  of  this  office  that  it  is  not  the  duty  of 
the  prosecuting  attorney  to  prepare  legal  papers  leading  to  the 
adjudication  of  an;  indigent  insane  person. 

Neither  the  probate  judge  or  the  clerk  of  the  probate  court 
should  prepare  legal  papers  necessary  for  a sanity  hearing. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Grover  C,  Huston. 

Very  truly  yours, 

i 


JOHN  M.  DALTON 
Attorney  General 

GCHssra 

Enc . (l)t  Opinion  to 

Hon,  Hoy  W.  McGhee,  Jr. 

Jan.  ?,  1952 


HEDGE  FENCES: 


The  term  "hedge  fence"  as  used  in  Sec.  229.^10 
means  a fence  composed  of  Osage  Orange,  and  need 
not  be  one  which  is  actually  and  presently  used 
for  fence  purposes,  but  must  be  one  intended  or 
capable  of  being  used  for  said  purposes  as  dis- 
tinguished from  a voluntary,  intermittent  or 
irregular  growth. 

November  1,  195>4 


Honorable  Joe  H.  Miller 
Prosecuting  Attorney 
Carroll  County 
Carrollton,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  office,  which  request  reads  a3  follows: 

"It  is  my  desire  to  have  your  interpretation 
of  Section  229.110  Revised  Statutes  of  Mis- 
souri, 1949*  This  statute  in  substance  pro- 
vides that  the  owner  of  hedge  fences  situate 
along,  on,  or  near  the  right  of  way  of  any 
public  road  must  keep  them  cut  to  a certain 
height. 

"1,  What  constitutes  a hedge  fence  under 
this  section;  i.e.  roust  the  fence  be  one  used 
for  fence  purposes,  and  must  it  be  one  made 
up  of  Osage  Orange,  or  would  it  apply  to  any 
kind  of  brush  or  shrubbery  which  is  used 
wholly  or  partially  for  fence  purposes? 

"2.  If  the  road  overseer,  or  the  proper 
authority  should  cut  the  hedge  fence,  or 
brush  and  if  so,  is  the  cutting  limited  to 
the  hedge  or  brush  growing  on  the  right  of 
way  or  can  the  cutting  be  done  as  far  back  a3 
is  necessary  to  protect  the  roadway?" 

You  first  inquire  whether  Section  229.110  relates  only  to 
a fence  made  up  of  Osage  Orange  as  distinguished  from  brush  or 
other  shrubbery,  and  whether  the  hedge  must  be  one  used  for  fence 
purposes.  Section  229.110  provides  in  part  as  follows: 

"1.  Every  person  owning  a hedge  fence  sit- 
uated along  or  near  the  right  of  way  of  any 
public  road  shall  between  the  first  days  of 
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May  and  August  of  each  year  cut  the  same 
down  to  a height  of  not  more  than  five  feet, 
and  any  owner  of  such  fence  failing  to  com- 
ply with  this  section  shall  forfeit  and  pay 
to  the  capital  school  fund  of  the  county 
wherein  such  fence  is  situated  not  less  than 
fifty  nor  more  than  five  hundred  dollars,  to 
be  recovered  in  a civil  action  in  the  name 
of  the  county  upon  the  relation  of  the  prose- 
cuting attorney,  and  any  judgment  of  forfeiture 
obtained  shall  be  a lien  upon  the  real  estate 
of  the  owner  of  such  fence  upon  which  same  is 
situated,  and  a special  execution  shall  issue 
against  said  real  estate  and  no  exemption  shall 
be  allowed. n 

The  terra  "hedge"  is  defined  in  Websters  International 
Dictionary,  Second  Edition,  as  follows: 

"1.  A thicket  of  bushes,  often  thorn  bushes, 
esp.  when  planted  as  a fence  or  boundary.*  * * 

4.  The  Osage  Orange." 

The  same  works,  referring  to  "Osage  Orange,"  notes  the 
following: 

"Now  commonly  planted  for  hedges." 

While  we  are  unable  to  find  any  reported  case  defining  the 
term  "hedge  fence"  as  used,  we  direct  your  attention  to  the  case 
of  Moore  v.  Hawk,  57  Mo.  App.  495,  l»c.  49$,  wherein  the  court 
makes  use  of  the  term  "Osage  hedge."  From  the  foregoing  defini- 
tions and  from  our  understanding  of  the  general  concepts  of  the 
term  "hedge"  when  .used  in  reference  to  a stock  tight  enclosure, 
we  are  of  the  opinion  that  the  term  "hedge  fence"  as  used  in  the 
above  section  refers  to  an  enclosure  made  up  of  Osage  Orange. 

We  are  further  of  the  opinion  that  the  hedge  fence  referred 
to  in  Section  229.110  need  not  be  actually  and  presently  used 
for  fence  purposes,  but  that  it  falls  within  the  purview  of  said 
section  if  it  was  intended  for  fence  purposes  or  is  capable  of 
being  used  for  fence  purposes  if  properly  attended,  as  distin- 
guished from  intermittent,  irregular  or  voluntary  growth. 

You  next  inquire  whether  this  section  pertains  only  to  hedge 
fence  situated  on  or  along  the  right  of  way,  or  whether  it  would 
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encompass  the  cutting  of  hedge  fence  some  distance  from  the  right 
of  way.  In  this  regard,  I am  enclosing  a copy  of  an  opinion 
written  to  Ralph  H.  Duggins,  Prosecuting  Attorney  of  Saline 
County,  under  date  of  October  16,  1949 , holding  that  the  words 
"or  near1'  as  used  in  the  phrase  "along  or  near  the  right  of  Way” 
should  be  treated  as  having  the  same  meaning  as  nat  or  along,” 
which  opinion,  I believe,  fully  answers  the  latter  question. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  the  term 
"hedge  fence”  as  used  in  Section  229*110  means  a fence  composed 
of  Osage  Orange.  We  are  further  of  the  opinion  that  the  term 
"hedge  fence,”  as  used  in  the  said  section,  need  not  be  one  which 
is  actually  and  presently  used  for  fence  purposes,  but  must  be 
one  intended  or  capable  of  being  used  for  said  purposes  as  dis- 
tinguished from  a voluntary,  intermittent,  or  irregular  growth. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Donal  D.  Guffey. 


Yours  very  truly, 


John  M.  Dalton 
Attorney  General 


DDG/vtl 

Enclosure:  10-16-49  to  Ralph  H.  Duggins 
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TOWNSHIPS:  . Township  has  no  authority  to  use  township  ? r y 
machinery  to  do  work  for  private  individual s„ 


for  hire* 


February  16,  1954 


Honorable  Gamer  L.  Moody 
Prosecuting  Attorney 
Wright  County 
Hartvllle#  Missouri' 

Dear  Mr#  Moody* 

This  Is  in  response  to  your  request  for  opinion  dated 
January  30#  1954*  which  reads#  in  part#  as  follows* 

"Is  it  lawful  for  a Township#  in  a county 
under  township  organisation#  to  use  town- 
ship machinery  to  do  work  for  private 
individuals  for  hire?" 

At  the  outset#  in  the  determination  of  this  question  w© 
are  confronted  with  the  provisions  of  Section  65*270#  RSMo  1949# 
which  reads  as  follows : 

"No  township  shall  possess  any  corporate 
powers*  except  such  as  are  enumerated  or 
granted  by  this  chapter#  or  shall  b© 
specially  given  by  law#  or  shall  be  neces- 
sary to  the  exercise  of  the  powers  so 
enumerated  or  granted.’1 

It  Is  significant  to  note  that  absent  such  a statutory 
provision  this  same  principle  of  law  has  been  applied  to  other 
public  corporations#  such  as  counties  and  municipalities*  The 
following  excerpt  from  the  ease  of  Lancaster  v.  County  of 
Atchison#  180  S.W.  (2d)  706#  l.c*  70 8#  Is  particularly  worthy 
of  note: 

"Both  parties  to  this  suit  agree  that 
counties#  like  other  public  corporations# 

•can  exercise  the  following  powers  and  no 
others:  (1)  those  granted  in  express 
words | (2)  those  necessarily  or  fairly 
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Implied  in  or  Incident  to  the  powers 
expressly  granted}  (3)  those  essential 
to  the  declared  objects  and  purposes  of 
the  corporation  - not  simply  convenient, 
but  indispensable.  Any  fair,  reasonable 
doubt  concerning  the  existence  of  power 
Is  resolved  by  the  courts  against  the 
corporation  and  the  power  Is  denied*  * 

Dillon  on  Municipal  Corporations,  3rd  Ed., 

Section  89*  We  have  repeatedly  approved 
this  quotation.  See  State  ex  rel.  City  of 

■.  Blue  Springs  v.  McWilliams  et  &!.,  335  Mo. 

816,  74  S.W.  (2d)  363}  State  ex  rel.  City 
of  Hannibal  v.  Smith.  State  Auditor,  335 
Mo.  825,  74  S.W.  (2d)  367,  372.” 

See  also  Snip  v.  City  of  Lamar,  201  S.W.  (2d)  790,  l.c. 

796,  and  Taylor  et  al«  v.  Dimmitt,  Mayor,  et  al.,  78  S.W.  (2d) 
%1,  l.c.  813. 

More  specifically,  It  has  been  held  that  the  same  principle 
that  applies  to  counties  with  regard  to  powers  which  may  be 
exercised  Is  also  applicable  to  townships.  For  instance,  in 
Jensen  v.  Wilson  Tp.,  Gentry  County,  145  S.W.  ( 2d)  372,  l.c. 

371,  it  was  said: 

" to  to  to  A township  board  functions  not  as 
a court  of  broad  jurisdiction  but  as  the 
agent  of  the  township  with  limited  authori- 
ty. Consequently,  it  is  even  more  essential 
that  its  authority  be  exercised  in  strict 
compliance  with  the  powers  granted  to  it. 

Such  a board  comes  under  the  same  rule  as 
a county  court.  A county  court  is  only  the 
agent  of  the  county  with  no  powers  except 
those  granted  and  limited  by  law,  and  like 
all  other  agents,  it  must  pursue  its 
authority  and  act  within  the  scope  of  its 
powers.  State  ex  rel.  Quincy,  etc,,  Ry. 

Go.  v.  Harris,  96  Mo,  29,  8 S.W,  79 4*  * * 

Bearing  in  mind  this  principle  and  the  similarity  between 
the  rule  as  applied  to  counties  and  municipalities  and  Section 
65.270,  supra,  we  now  proceed  to  examine  some  of  the  cases 
construing  the  corporate  powers  of  municipalities  and  counties* 
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In  Kennedy  v.  Oity  of  Nevada,  281  S.W.  56,  the  city  had 
purchased  land  for  the  purpose  of  maintaining,  and  so  maintained, 
a tourist  camp  for  the  benefit  of  transients.  It  was  held  in 
that  case  that  the  city  had,  exceeded  its  authority,  and  the  court 
made  this  statement,  l.e.  60t 

"Of  course,  a municipality  has  no  implied 
power  to  engage  in  a private  business. 

19R.C.L.  p.  788,  Sec.  9£.  * * *h 

The  case  of  Heimerl. et  al,  v*  Ozaukee  County  et  al.*  256 
Wise.  l£l»  I4.0  N.W.  (2d)  56i}.,  was  an  action  brought  to  determine 
the  constitutionality  of  a Wisconsin  statute  which  purported  to 
authorize  cities,  towns  and  villages  to  enter  Into  contracts  to 
build,  grade,  drain,  surface  and  gravel  private  roads  and  drive- 
ways. It  further  provided  that  any  county  cpuld  enter  into 
agreements  with  a municipality  to  perform  for  it  any  such  work. 

The  court,  in,  holding  this  statute  unconstitutional,  distinguished 
between  this  type  of  activity  and  other  projects  in  which  counties 
and  municipalities  might  engage  by  virtue  of  other  statutes,  such 
as  removing  snow  from  private  driveways,  the  manufacture,  sale 
and  distribution  of  agricultural  lime,  the  soil  conservation 
statute,.,  etc.,  on  the  ground  that  the  latter  are  natural  govern- 
mental functions;  and  are  neoessary  to  the  health,  safety  and 
welfare  of  the  community  as  a whole,  whereas  under  the  statute 
in  question  the  public  received  no  benefit  either  directly  or 
indirectly.  Only  the  private  landowner  benefited,  and  it  was 
not  therefore  a proper  governmental  function.  The  court  quoted 
from  State  ex  rel.  Wisconsin  Dev.  Authority  v.  Dammann,  228  wise. 
1^7,  180,  277  N.W.  2?8,  280  N.W.  698,  708,  as  follows  1 

"’The  course  or  usage  of  the  government, 
the  objects  fo.r  which  taxes  have  been 
customarily  and  by  long  course  of  legis- 
lation levied,  and  the  objects  and  pur- 
poses which  have  been  considered  necessary 
for  the  support  and  proper  use  of  the 
government  are  all  material  considerations 
as  well  as  the  rule  that  to  sustain  a pub- 
lic purpose  the  advantage  to  the  public 
must  be  direct  and  not  merely  indirect  or 
remote. ’ " 

Taylor  v.  Dlmmitt,  supra,  was  an  injunction  proceeding 
brought  to  enjoin  the  erection  or  operation  of  a proposed  elec- 
tric transmission  line  by  which  the  Oity  of  Shelbina  proposed  to 
furnish  electricity,  of  which  It  had  a surplus,  to  en  unincor- 
porated village  located  outside  the  Oity  of  Shelbina.  It  was 
not  contended  that  the  city  had  no  authority  to  sell  or  supply 


Honorable  Garner  L.  Moody 


a utility  service  to  nonresidents  but  merely  that  the  statute 
did  not  give  the  city  authority  to  construct,  maintain  and 
operate  an  electric  transmission  line  for  this  purpose*  $he 
court  considered  the  statutes  authorising  a municipal  corpora- 
tion to  acquire,  maintain  and  operate  power  plants,  etc*,  and 
to  supply  nonresidents  but  concluded  that  the  statute  did  not 
authorize  the  construction,  maintenance  and  operation  of  an 
eleotrlo  transmission  line  for  the  purpose  of  furnishing  service 
to  consumers  outside  its  corporate  boundaries . Although  a con- 
stitutional issue  was  raised,  the  court  concluded  by  saying 
that,  since  the  statutes  were  not  broad  enough  to  authorize  the 
construction,  maintenance  and  operation  of  the  proposed  electric 
transmission  line,  it  was  unnecessary  to  discuss  the  constitu- 
tional issues  presented. 

•In  the  question  before  us  submitted  by  your  request,  we 
are  not  put  to  the  task  that  the  Wisconsin  Supreme  Court  was 
in  the  Helmerl  case,  supra,  in  that  we  are  not  faced  with  a 
statute  specifically  purporting  to  authorize  the  practice  about 
which  you  inquire  so  as  to  give  rise  to  the  presumption  of  con- 
stitutionality. On  the  contrary,  in  order  to  uphold  this 
practice  not  only  must  we  find  that  this  will  inure  to  the 
benefit  of  the  public  generally  so  as  to  make  it  a proper  govern- 
mental function  but  we  must  first  find  statutory  authorization 
therefor* 

Considering  all  the  powers  granted  to  townships  in  Sections 
65,010  through  65*610  and  Sections  231.150  through  231*330*  RSMo 
19li9,  we  are  unable  to  find  any  power  from  which  it  could  reason- 
ably b©  implied -that  townships  have  the  authority  to  use  township 
machinery  to  do  work  for  private  Individuals  for  hire.  Such  a 
practice,  although  perhaps  in  some  cases  convenient,  is  certainly 
not  essential  to  the  declared  objects  and  purposes  of  the  town- 
ship government  and  is  not  necessary  to  the  exercise  of  powers 
expressly  enumerated  or  granted.  Paraphrasing  the  quoted  portion 
of  the  Kennedy  case,  supra,  it  can  with  pertinence  by  analogical 
reasoning  be  said  that  a township  has  no  implied  power  to  engage 
in  a private  business.  We  therefor©  conclude  that  the  power  to 
use  township  machinery  to  do  work  for  private  individuals  for 
hire  has  not  been  granted  by  the  Legislature. 

The  holding  herein  is  consonant  with  the  opinion  of  this 
office  to  Honorable  W.  Oliver  Rasoh  dated  June  3,  19l)-3»  ih  which 
it  was  held  that  a county  court  has  no  authority  to  rent  road 
machinery  to  an  individual,  etc.,  and  with  the  opinion  of  this 
office  to  Honorable  James  E.  Gurry  dated  February  13,  1951#  in 
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will  oh  It  was  held  that  a county  court  has  no  authority  to  lease 
part  of  the  courthouse  to  a private  Individual,  copies  of  which 
we  are  enclosing, 

CONCLUSION 


It  Is  the  opinion  of  this  office  that  a township  has  no 
authority  to  use  township  machinery  to  do  work  for  private  in- 
dividuals for  hire* 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  ray  Assistant,  John  W.  Inglish. 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 

JWX  ml 
Enos  (2) 


' SPECIAL  ROAD  DISTRICTS: 
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Honorable  J.  Hal  Moore 
Prosecuting  Attorney 
Lawrence  County 
Courthouse 

Mt,  Vernon*  Missouri 
Dear  Sir! 


A special  road  district  may  employ  "a 
private  attorney  and  reimburse  him  out 
of  its  fund  to  represent  the  special 
road  district  in  action  brought  to 
dissolve  the  district. 


1,  1954 


Your  recent  request  for  an  official  opinion  reads* 

"I  would  like  to  have  the  opinion  of  your 
department  on  the  following  proposition. 

Does  a Special  Road  District  after  a peti- 
tion has  been  tiled  in  the  County  Court  to 
change  the  Special  Road  District  to  a Com- 
mon* have  the  authority  to  hire  an  attorney 
to  defend  the  Special  Road  District  against 
said  proceedings,  and  to  pay  the  attorney 
out  of  the  Special  Road  District's  funds? 


"X  would  appreciate  getting  an  opinion,  on 
this  at  the  earliest  possible  time,  as  the 
County  Court  has  granted  the  petitioners 
relief  and  has  changed  the  road  district 
from  Special  to  Common  and  the  trustees  have 
been  appointed  to  audit  the  books  of  the 
Special  Road  District  and  file  their  report 
with  the  County  Court*  and  it  is  necessary 
for  them  to  know  whether  the  road  district 
went  beyond  its  discretion  in  hiring  an 
attorney," 

In  your  above  letter  you  state  that  "a  petition  has  been 
filed  in  the  county  court  to  change  the  Special  Road  District 
to  a Common  (road  district)  , • ♦ ," 

We  would  here  observe  that  there  is  no  provision  whatever 
in  Missouri  law  for  the  changing  of  a special  road  district 
to  a common  road  district.  There  are  provisions  made  for  the 
dissolution  of  each  of  the  three  kinds  of  special  road 
districts  which  can  be  established  in  this  state.  Apparently 
what  occurred  was  that  after  the  dissolution  of  the  special 
road  district  in  the  instant  case  the  county  oourt>made  an 
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order  dividing  the  land  formerly  In  such  special  road  district 
into  common  road,  districts*  Since  Lawrence  is  not  a township 
organization  county,  and  since,  as  you  inform  us,  a petition 
was  filed  with  the  county  court  and  the  county  court  dissolved 
the  special  road  district,  we  assume  that  the  district  to 
which  you  refer  was  a benefit  assessment  district  organized 
under  Section  233*1?0  RSMo*  1949*  ©t  seq* 

Such  being  the  case,  its  dissolution  could  be  effected 
under  Section  233*290,  RSMo.  1949*  which  reads: 

"Whenever  any  owner  of  land  within  any 
road  district  organized  tinder  the  pro- 
visions of  sections  233*170  to  233*315 
shall  file  with  the  county  court  of 
the  county  in  which  such  district  may 
be  located  a petition  verified  by  an 
affidavit  stating  that  such  road 
district  has  no  commissioners  and 
has  failed  to  elect  commissioners  at 
any  regular  election  of  the  district, 
or  has  failed  to  hold  a special  election 
to  fill  any  vacancy  in  the  office  of 
commissioner,  or  that  3uch  road  district 
has  ceased  to  perform  the  functions  for 
which  it  was  created,  the  county  court 
shall  cause  five  notices  to  be  posted 
in  conspicuous  places  in  said  district, 
giving  notice  of  the  filing  of  such 
petitions,  and  that  unless  causp  bfe 
shown  to  the  said  court  on  a day  to  be 
named  in  said  notices,  not  less  than 
thirty  nor  more  than  sixty  days  from 
the  time  of  posting  s\*ch  notices, 
why  the  said  road  district  should  not 
be  dissolved,  that  the  same  will  be 
dissolved;  and  if  on  the  day  named  in 
such  notices  no  party  in  Interest  shall 
appear  and  show  that  the  said  road  district 
is  performing  the  functions  for  which 
it  was  created  or  that  it  has  commissioners 
or  that  good  cause  exists  why  the  said 
road  districts  should  not  be  dissolved, 
the  county  court  shall,  on  the  next  court 
day  make  its  order  of  record  that  such 
road  district  be  dissolved;  provided, 
that  if  any  party  in  Interest  shall  appear 
and  show  cause  as  herein  provided,  the 
county  court  shall  proceed  to  hear  evidence 
on  the  matter,  and  if  it  appear  to 
the  satisfaction  of  the  court  that  no 
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good  cause  exists  why  such  road  district 
should  not  be  dissolved,  it  shall  enter 
Its  order  of  record  that  such  road  district 
be  dissolved,  and  If  contrary  appear, 
the  said  petition  shall  be  dismissed} 
provided  further,  that  nothing  in 
sections  233*170  to  233*310  shall  affect 
the  validity  of  any  bonds  that  may  have  been 
issued  by  such  road  district  or  affect 
the  levy  or  collection  of  any  special 
taxes  that  may  have  levied  or  assessed 
against  any  lands  within  such  district; 
provided  further,  after  the  dissolution 
of  any  such  special  road  district  the  land 
therein  shall  be  divided  into  road 
districts  under  the  provisions  of  sections 
231.010  to  23l*030,  231. 050  to  231*100 
and  137.555  to  137.575*  RSMo  1949,  and 
any  money  that  may  be  on  hand  to  the  credit 
of  such  special  road  district  that  shall 
not  be  needed  to  satisfy  any  liabilities 
of  such  special  road  district,  shall, 
by  order  of  the  county  court,  be  turned 
over  to  such  new  road  districts  in  pro- 
portion to  the  number  of  acres  alloted  to 
each  such  new  district*” 

Dissolution  could  also  be  had  under  Section  233*295 
RSMo  1945  which  reads* 

•'Whenever  a petition,  signed  by  the  owners 
of  a majority  of  the  acres  of  land,  within 
a road  district  organised  under  the  pro- 
visions of  sections  233*170  to  233*315 
shall  be  filed  with  the  county  court  of  any 
oounty  in  which  said  district  Is  situated* 
setting  forth  the  name  of  the  district  and 
the  number  of  acres  owned  by  each  signer 
of  such  petition  and  the  whole  number  of 
acres  in  said  district,  the  said  county  court 
shall  have  power,  if  in  its  opinion  the  public 
good  will  be  thereby  advanced  to  disincorporate 
such  road  district.  No  such  road  district 
shall  be  disincorporated  until  notice  be 
published  in  some  newspaper  published  in  the 
county  where  the  same  is  situated  for  four 
weeks  successively  prior  to  the  hearing 
of  said  petition*” 


-3- 


Honorable  3,  Hal  Moore 


In  either  instance  the  decision  as  to  whether  or  not 
the  district  is  to  be  dissolved  is  a matter  of  discretion 
with  the  County  Court# 

Let  us  now  turn  our  attention  to  Section  233,170#  RSMo 
1949#  under  which  section#  and  following  sections#  we  have 
assumed  that  the  special  road  district  in  the  Instant  case 
was  formed.  That  section  reads  * 

"1,  County  courts  of  counties  not  under 
township  organisation  may  divide  the  territory 
of  their  respective  counties  into  road 
districts#  and  every  such  district  organ- 
ised according  to  the  provisions  of  sections 
231*170  to  233*315  shall  be  a body  corporate 
and  possess  the  usual  powers  of  a public 
corporation  for  public  purposes#  and  shall 
be  known  and  styled  » road  district 

of  county*  * and  in  that  name  shall 

be  capable  of  suing  and  being  sued,  of 
holding  such  real  estate  and  personal 
property  as  may  at  any  time  be  either 
1 donated  to  or  purchased  by  it  in  accor- 
dance with  the  provisions  of  sections 
233*170  to  233,315,  or  of  which  it  may 
be  rightfully  possessed  at  the  time  of 
the  passage  of  sections  233,170  to  233*315* 
and  of  contracting  and  being  contracted  with 
as  herein  provided,” 

It  will  be  noted  that  the  special  road  district  thus 
created  may  sue  and  may  be  sued.  The  conferring  of  this 
capacity  to  sue  and  to  be  sued  obviously  contemplates  that 
in  the  event  of  suing  or  of  being  sued,  the  special  road 
district  will  be  represented  by  an  attorney*  In  the  South 
Carolina  case  of  Paslay  v.  Brooks,  17  S,E,  2d  865#  at  l.c, 
868  of  its  opinion*  the  court  stated* 

"The  capacity  to  sue  and  be  sued  carries 
with  it  all  powers  that  are  ordinarily 
incident  to  the  prosecution  or  defense  of 
an  action  at  law  or  a suit  in  equity# 
including  the  power  to  employ  counsel,” 

Since  this  is  true,  and  since  judicial  notice  may  be 
taken  of  the  fact  that  attorneys  make  monetary  charges  for 
their  services,  we  may  further  deduce  that  under  circum- 
stances when  a special  road  district  may  properly  Institute 
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a suit  or  when  a special  road  district  is  sued  that  the  special 
road  district  may  hire  an  attorney  and  pay  him  out  of  district 
funds , unless  it  is  the  duty  of  the  prosecuting  attorney  of 
the  county  to  represent  the  special  road  district  in  such 
matters*  The  duties  of  a prosecuting  attorney  are  set  out 
in  Section  56*060,  RSMo*  1949,  which  reads  in  parti 

"The  prosecuting  attorneys  shall  commence 
and  prosecute  all  civil  and  criminal 
actions  in  their  respective  counties  in 
which  the  oounty  or  state  may  be  con- 
cerned, defend  all  suits  against  the 
state  or  county  • • • •” 

And  in  Section  56*070,  RSMo*  1949,  which  reads  in  parts 

"He  shall  prosecute  or  defend,  as  the 
case  may  require,  all  civil  suits  In 
which  the  county  is  interested,  repre- 
sent generally  the  county  in  all  matters 
of  law,  investigate  all  claims  against 
the  county,  draw  all  contracts  relating 
to  the  business  of  the  county,  and  shall 
give  his  opinion,  without  fee,  in  matters 
of  law  in  which  the  county  is  interested, 
and  in  writing  when  demanded,  to  the 
oounty  court,  or  any  judge  thereof, 
except  in  counties  in  which  there  may 
be  a county  counselor***"#  •»** 

Our  specific  question  is  whether  it  can  be  said  that  the 
state  or  a county  or  both  Is  concerned  or  interested,  within 
the  meaning  of  the  above  statutes,  in  a proceeding  where  it 
is  sought  to  change  a special  road  district  to  a common,  road 
district? 

In  this  regard  we  direct  attention  to  the  case  of  State 
ex  rel  W aroma ck  and  Welborn  v*  Af folder,  257  S.W.  493*  The 
facts  in  that  case  were  that  Stoddard  was  a township 
organization  county;  that  Duck  Greek  township  in  Stoddard 
County  desired  to  vote  township  road  bonds;  that  the  county 
court  of  Stoddard  County  employed  plaintiffs  to  look  after 
the  legal  phases  of  this  bond  issue,  and  that  plaintiffs 
did  so  Ih  an  admittedly  satisfactory  manner.  The  oounty 
eourt  then  issued  a warrant  on  the  treasurer  of  Duck  Greek 
Township  to  pay  plaintiffs  $160*Q0,  which  the  treasurer 
declined  to  do.  In  subsequent  actions  the  case  came  to  the 
Springfield  Court  of  Appeals,  which  rendered  an  opinion 
holding  that  the  plaintiffs  should  be  paid.  In  the  course 
of  its  ©pinion  the  court  stated  (l.c.  494  and  495) t 
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"Was  it  the  duty  of  the  prosecuting  attor- 
ney to  render  the  services  which  plaintiffs 
rendered?  Sections  736  and  738  prescribe 
generally  the  duties  of  the  prosecuting 
attorney*  There  is  nothing  in  these  sec- 
tions which  may  be  said  to  place  upon  the 
prosecuting  attorney  the  duty  of  looking 
after  this  bond  Issue « There  are  other 
sections  prescribing  duties  in  particular 
cases*  but  the  sections*  supra*  cover  the 
field  generally*  The  bond  issue  of  Duck 
Creek  township  was  not  a natter  of  county 
wide  concern*  It  was  a natter  that  affected 
that  township  only*  The  Act  of  1917 
provided  that  in  a township  bond  issue 
thereunder  the  county  court  shall  act  for 
the  township*  The  only  recognition  of 
township  organisation  is  that  the  act 
provides  in  section  10750  that  the  pro- 
ceeds of  the  bond  sale  be  turned  over 
*to  the  treasurer  of  the  district  or 
the  county  or  township#  as  the  ease  nay 
be**  In  tfeerref ©rence  quoted*  and  in 
section  XO7I4.8  * it  will  be  seen  that* 
not  only  was  the  township  organisation 
taken  into  account*  but  also  special  road 
districts  organised  under  sections  10800 
et  seq*  and  sections  IO833  et  seq*,  R*S« 
1919*  Neither  the  act  of  19017*  nor  the 
Special  Road  District  Acts*  makes  it  the 
duty  of  the  prosecuting  attorney  to  advise 
or  render  service*  There  is  nothing  in 
the  Township  Organization  Act  (section 
13164  et  seq**  R*S*  1919)  which  makes  it 
the  duty  of  the  prosecuting  attorney  to 
render  the  service  rendered  here  by 
plaintiffs*  # # * It  stands  conceded 
that  it  was  necessary  that  some  attorney 
render  the  services  which  plaintiffs 
rendered*  The  conclusion*  therefore* 
is  that  the  county  court  had  the  power, 
acting  for  the  township,  to  employ 
plaintiffs*  Since  there  is  no  statute 
directing  generally  that  the  prosecuting 
attorney  shall  act  for  the  township  in 
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counties  tinder  township  organization. 

It  Is  our  conclusion  that  it  was  not 
the  official  duty  of  the  prosecuting 
attorney  to  render  the  services  which 
plaintiffs  rendered • ” 

While  we  are  aware  that  the  above  opinion  deals  with  a 
township  organization  county,  yet  we  note ' that  it  also  lays 
down  the  general  law,  applicable  to  counties  not  under  town- 
ship organization,  that  ♦ neither  the  act  of  1917#  nor  the 
Special  Hoad  District  Acta,  make  it  the  duty  of  the  prosecuting 
attorney  to  advise  or  render  service*”' 

Since,  therefore,  it  is  not  the  duty  of  the  prosecuting 
attorney  to  represent  a special  road  district,  and  since  it 
is  conceded  that,  since  a special  road  district  has  the  power 
to  sue  and  may  be  sued,  it  necessarily  must  at  such  times  be 
represented  by  an  attorney,  it  follows  that  the  governing  body 
of  a special  road  district  may  hire  a private  attorney  and  may 
reimburse  him  out  of  district  funds*  Such  we  believe  to  be 
the  law  declared  by  the  Aff older  case*  and  we  are  unable  to 
find  any  subsequent  cases  or  statutes  which  are  in  conflict* 

There  remains  only  the  question  of  whether  the  governing 
body  of  the  special  road  district  may  employ  an  attorney  and 
defend  against  such  action  as  was  taken  in  the  instant  case, 
which  was  to  dissolve  the  district* 

We  do  not  feel  that  any  restriction  exists  in  the  law 
or  the  cases  regarding  the  power  of  a special  road  district 
to  sue  or  to  defend  against  a suit*  In  the  absence  of  such 
restriction,  it  would  appear  that  the  taking  of  legal  action 
or  defending  an  action  brought  was  a matter  within  the  dis- 
cretion of  the  governing  body  of  the  special  road  district* 

We  further  observe  that  a special  road  district  is  a body 
corporate  and  that  the  governing  body  of  & corporation  is 
largely  unrestricted  in  the  taking  of  legal  action* 

Furthermore,  in  ah  action  brought  to  dissolve,  a special 
road  district  is  clearly  an  "interested  party,”  and  has  an 
inherent  right  to  protest  against  an  action  which  would  put 
a period  to  its  existence*  Under  eacii  section  by  which  dis- 
solution could  be  effected  in  this  case  (233*290  and  2331295* 
supra)  it  is  provided  that  notice  of  dissolution  proceeding 
must  be  given*  Certainly  landowners  in  the  district  have 
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the  right  to  be  heard  in  the  proceedings  before  the  County 
Court*  and  naturally  the  movants  in  the  proceeding  to  dissolve 
will  be  heard.  It  would  seem  that  the  District  has  an  equal 
right  to  protest  against  dissolution,  in  which  ease  it  would 
seem  that  the  District  had  the  right  to  be  represented  by  counsel 
In  an  opinion  rendered  by  this  Department  on  August  1*.,  1953* 
to  Honorable  Andrew  J.  Higgins,  Prosecuting  Attorney  of  Platte 
County,  this  Department  held  that  an  appeal  from  the  decision 
of  a County  Court  dissolving  a special  road  district  would 
lie.  This  would  appear  also  to  entail  the  services  of  an 
attorney*  The  opinion  recognises  the  fact  that  a proceeding 
for  dissolution  is  adverse  to  the  district.  A copy  of  this 
aforesaid  opinion  is  enclosed. 

CONCLUSION 

It  is  the  opinion  of  this  Department  that  a special  road 
district  may  employ  a private  attorney  and  reimburse  him  out 
of  its  fund  to  represent  the  special  road  district  in  action 
brought  to  dissolve  the  district. 

The  foregoing  opinion  which  I hereby  approve,  is  prepared 
by  my  Assistant,  Mr.  Hugh  P.  Williamson. 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


HPWtlvd 

Enclosure 


COUNTY  COURTS:  A county  court  may  agree  at  a stated  consideration  v 
BONDS:,  the  cancellation  of  outstanding  bonds  prior  to  matun 

date,  where  such  agreement  will  result  in  substantial 
savings  to  the  county  in  the  nature  of  a waiver  of 
future  interest  payments. 


April  30,  1954 


Honorable  Weldon  W,  Moore 
Prosecuting  Attorney 
Houston,  Missouri 

Dear  Sir! 

Reference  Is  made  to  your  request  for  an  official  opinion  of 
this  office  which  request  reads  as  follows! 

"In  194-0  Texas  County,  a County  of  the  third 
class  voted  a #50,000,00  funding  bond  to  pay 
County  Revenue  Warrants,  The  bonds  were  for 
SO  years  with  interest  at  the  rate  of  3s%* 

There  is  a balance  of  #21,000,00  owing  on 
these  bonds  and  the  County  is  in  position  to 
pay  this  amount  and  the  County  Court  desires 
to  pay  the  balance.  It  is  believed  the  bond 
purchasers  will  accept  payment  if  the  county 
will  pay  Interest  for  the  year  of  1954*  which 
is  not  yet  due, 

"The  County  Court  desires  to  know  whether  or  not 
they  may  pay  the  interest  for  1954  when  it  1b  not 
owed  and  the  interest  payment  is  met  solely  for 
the  purpose  of  inducing  the  bond  holders  to  accept 
payment  for  the  bonds, 

"If  tills  action  is  permissible  the  County  can  save 
approximately  #5,000,00  on  interest  payments," 

A bond  Is  essentially  a contract  between  two  persons  (here  the 
county  and  the  bondholders)  for  the  payment  of  money  in  a specified 
time  and  usually  at  a stated  rate  of  interest.  While  bonds  such  as 
here  considered  could  have  contained  a provision  for  recall  at  the 
option  of  the  county  prior  to  maturity  we  assume  that  said  bonds 
did  not  so  provide.  Such  being  the  case  the  bondholders  could  under 
contract  insist  upon  the  payment  of  principal  end  interest  as  per 
the  terms  of  the  contract  and  the  county  would  be  obligated  to 
comply.  However,  as  stated  since  the  bond  is  a matter  of  contract 
the  parties  may  agree  to  a different  method  of  discharging  the 
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obligation  or  cancellation  thereof.  While  you  have  Indicated  that 
the  bondholders  would  agree  to  a cancellation  of  the  bonds  upon 
payment  of  the  principal  remaining  and  interest  for  the  year  195>4t 
we  do  not  believe  that  such  x^ould  be  the  legal  effect.  There 
would  be  no  authority  for  the  payment  of  interest  which  has  not 
yet  accrued.  The  payment  to  the  bondholders  of  an  amount  equal  to 
the  amount  of  interest  which  would  ultimately  become  due  for  the 
year  1954-  should,  we  believe,  be  treated  as  the  consideration  for 
an  agreement  to  cancel  the  bonds  upon  payment  of  the  principal 
remaining. 

It  la  our  opinion  that  the  county  court  may  enter  into  such  a 
contract  for  the  discharge  of  such  obligation.  Section  49,270,  RSMo, 
1949#  among  other  things,  vests  the  oounty  court  with  the  control 
and  management  of  property  belonging  to  the  county  and  the  authority 
to  audit  and  settle  all  demands  against  the  county. 

The  county  court  has  the  authority  to  issue  bonds  (Chapter  108, 
RSMo,  1949)  and  to  enter  into  contract  on  behalf  of  the  county, 

Aslln  vs,  Stoddard  County,  106  S.W,  2d,  472, 

' County  courts  are  the  fiscal  agents  of  the  county  (State  ex  rel, 
Walther  vs,  Johnson,  173  S.W,  2d,  43-1)  End  have  such  implied  powers 
as  are  necessary  to  carry  out  powers  expressly  granted,  (King  v, 
Maries  County,  249  S,W,  4d8i)  With  these  authorities  in  mind  it  is 
our  opinion  that  the  county  "court  may  agree  at  a stated  consideration 
for  the  cancellation  of  outstanding  bonds  prior  to  maturity  date 
where  there  are  sufficient  funds  available  for  such  purpose  and 
where  such  action  would  result  In  a substantial  saving  to  the 
county  by  waiver  of  further  interest  payments.  Such  action  is 
in  complete  accord  with  good  business  practices  and  Is  to  be 
recommended. 


CONCLUSION 


Therefore,  It  is  the  opinion  of  this  office  that  a county 
court  may  agree  at  a stated  consideration  for  the  cancellation  of 
outstanding  bonds  prior  to  maturity  date,  where  such  agreement  will 
result  In  substantial  savings  to  the  county  in  the  nature  of  a 
waiver  of  future  interest  payments. 

This  opinion,  which  I hereby  approve,  was  written  by  my 
assistant,  Mr,  Donal  D,  Guffey, 

Yours  very  truly. 
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JOHN  M.  DALTON 
Attorney  General 


ALTERATION  OP 
TOWNSHIP  LINES: 
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The  county  court  of  a county  operating  under 
township  organization  has  the  power  to  change 
a township  boundary  line,  upon  the  receipt  of  a 
petition  signed  by  not  less  than  one-fourth  of 
the  voters  of  the  towq£hip  or  townships  affect- 
ed, which  petition  is  followed  by  a vote  in  the 
township  or  townships  affected,  and  which  propo 
sition  for  change  is  ratified  by  a majority  of 
not  less  than  two-thirds  of  the  votes  cast. 


June  17,  1951). 


Honorable  Elvis  A.  Mooney 
Prosecuting  Attorney 
Stoddard  County 
Bloomf laid*  Missouri 


Your  recent  request  Per  an  official  opinion  reads  as  follows! 

*Th©  Voters  of  Stoddard  County  elected  to  organize 
Stoddard  County  under  township  organization,  as  pro* 
tided  in'  the  Constitution  f eraliernate  forms  of  lo- 
cal government)  this  election  occurred  many  years 
ago  and  is  the  present  form  of  organization  in  this 
county*  "y'r  :y  ' 

* Recently  the  eountytpted  on. a plan  ofschoof  re- 
organization as  determined  by  the  County  Board  of 
Education  and  approved  by  the  Board  of  Education. 

One  of  the  local  school  districts  added  to  the  -Lex- 
ter district  is  partially  located  in  Castor  Town* 
ship  /Whereas  Lexter  (the  district  to  which  this 
local  district  was  annexed)  is  located  in  Liberty 
Township:) ' various  citizens  in  this  local  district 
who  are  residing  in  that  portion  of  the  common 
school  district  which  is  situate  in  Castor  Town- 
ship desires  to  obtain  a change  in  the  location 
of  the  township  line  between  Castor  Township  and 
Liberty  Township  so  that  the  section  where  they 
live  will  become  a part  of  Liberty  Township?  these 
citizens  verbally  presented  their  request  to  the 
County  Court,  whereupon  the  County  Court  has  re- 
quested my  office  for  clarification  of  tho  law  so  that 
the  County  Court  will  know  the  various  pre-requisites , 
in  the  law,  to  effectuate  this  change  in  the  township 
lines#  I am  not  informed  regarding  the  position  of 
the  County  Court  as  to  whether  they  desire  or  do  not 
desire  to  effectuate  this  sfaahg## 

“Section  65.530  V. A.M.S. , which  is  a part  of  the 
chapter  dealing  with  township  organization  counties, 
required  a petition  of  one-fourth  of  the  voters  of 
the  township  whereupon  the  court  shall  submit  the 
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proposed  change  to  the  qualified  voters  at  the 
next  regular  township  election  after  proper  notice}, 
in  such  election  a two-thirds  majority  of  the  votes 
cast  in  said  election  is  required  to  effectuate  the 
change  whereas  in  Section  I4.7.OIO  V.A.M.S.  it  appears 
that  the  County  Court  may  divide  the  county  into 
Convenient  townships  and  as  occasion  may  require 
erect  new  townships  and  sub-divide  townships  already 
established}  this  section  states  that  the  county 
court  may  organize  better  township  lines}  these  things 
apparently  may  be  done  without  % petition  from  the 
voters  and  further  without  the  necessity  of  obtaining 
the  consent  of  the  voters  affected  thereby, 

wW!ll  you  please  furnish  this  office  with  your  opin- 
ion as  to  the  applicable  law  together  with  the  neces- 
sary steps  required  for  the  changing  of  the  boundary 
line  between  Castor  Township  and  Liberty  Township 
in  Stoddard  County,  a county  operating  under  the  town- 
ship organization  law?1’ 

In  the  above  you  referred  to  Section  ^7*010  RSMo  19J|9,  Chap- 
ter 47»  of  which  this  section  is  a part,  is  entitled  townships, 
removal  of  county  seats  and  division  of  counties,”  Prom  its  title 
and  context,  it  is  clear  that  this  chapter  applies  to  counties  gen 
erally.  Section  14-7,010,  supra,  reads  as  follows s 

‘‘Each  county  court  may  divide  the  county  into  con- 
venient townships,  and  as  occasion  may  require 
erect  new  townships,  subdivide  townships  already 
established,  organize  better  township  lines,  and 
may,  upon  the  petition  in  writing,  of  not  less  than 
twenty-five  per  cent  of  the  legally  qualified  voters 
of  each  township  affected,  as  such  vote  was  oast  in 
the  last  preceding  general  election  for  the  office 
receiving  the  greatest  number  of  votes  in  the  town- 
ship or  townships  affected,  consolidate  two  or  more 
existing  townships  into  one  township,  or  otherwise 
reduce  the  number  of  townships,  or  change  the  bound- 
ary lines  thereof  , as  may  be  deemed  advisable.” 

In  an  opinion  rendered  April  17,  1914-2,  to  Honorable  Herbert 
A,  Douglas,  Prosecuting  Attorney  of  Newton  County,  this  depart- 
ment held  that  Section  ij.7.010,  supra,  meant  that  the  changing  of 
a township  boundary  line  or  an  increase  in  the  number  of  townships 
could  be  effected  by  an  order  of  the  county  court  alone,  but  that 
a reduction  in  the  number  of  townships  had  to  be  by  petition  and 
vote, as  set  forth  in  the  latter  part  of  the  above  section. 
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Therefore,  we  conclude  that  if  Section  47.010,  supra,  were 
applicable  to  your  situation,  the  change  in  the  township  boundary 
line  could  be  effected  by  order  of  the  county  court  alone.  However, 
in  tliis  connection,  we  must  consider  the  second  section  noted  by 
you,  to-wit,  Section  65*530  RSMo  1949*  Chapter  65,  of  which  the 
above  section  is  a pert,  is  entitled  0 township  organisation  coun- 
ties” and  deals  with  the  law  applicable  to  such  counties . Section 
65*530,  supra,  reads  as  follows* 

"The  county  court  of  each  county  shall  have  power 
to  alter  the.  boundary  of  townships  and  to  Increase 
or  diminish  their  number,  as  follows,  viz.  * Upon 
the  petition  of  one-fourth  of  the  voters  of  the 
township  or  townships  proposed  to  be  altered,  the 
county  court  shall  submit  the  proposed  alteration 
to  the  qualified  voters  thereof,  at  any  regular 
township  election,  by  giving  at  least  thirty  days* 
notice  thereof  to  such  township  or  townships,  in 
the  usual  manner  of  giving  election  notices j and 
% if  such  alteration  shall  be  ratified  by  a majority 
of  two-thirds  of  the  votes  cast  by  the  voters  af- 
fected thereby,  then  such  alteration  shall  be  con- 
firmed by  the  county  court,  and  each  township  shall 
be  named  in  accordance  with  the  expressed  wishes  of 
its  inhabitants.” 

The  above  section  Is  not,  to  us,  altogether  plain.  It  is 
however,  clarified  by  the  following  Section  65*540  RSMo  1949, 
which  refers  to  it,  and  which  reads  as  follows  * 

"The  county  cle  rk  shall,  within  thirty  days  after 
the  county  court  has  established  any  new  township, 
or  changed  the  boundary  lines  of  any  or  all  the 
townships  in  their  respective  counties,  transmit 
to  the  secretary  of  state,  who  shall  keep  a record 
of  the  same,  an  abstract  Of  such  division  or  change, 
giving  the  bounds  of  such  townships  the  name  desig- 
nated, and  said  county  clerk  shall  record,  in  a book 
kept  for  that  purpose,  a description  of  each  town- 
ship as  fully  as  in  such  report  to  the  secretary  of 
state.” 

From  the  above,  it  seems  clear  that  under  Section  65*530,  supra, 
the  county  court  of  a county  under  township  organization  may  change 
the  boundary  lines  of  townships,  increase  the  number  of  townships, 
and  decrease  the  number  of  townships,  when  the  provisions  of  the  sec- 
tion are  followed,  which  includes  a petition  by  one -fourth  of  the 
voters  of  the  townships  affected,  and  a vote  upon  the  matter. 
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We  stated  above  that  Section  lj.7,010,  supra,  applied  to  coun- 
ties  generally*  We  feel  that  in  the  instant  situation  Section 
^£♦530  should  apply  to  your  situation,  since  you  are  a township 
organization  county,  and  since  Section  6£.530,  supra,  specifically 
applies  to  such  counties* 


It  is  the  opinion  of  this  department  that  the  county  court 
of  a county  operating  under  township  organization  has  the  power  t© 
change  a township  boundary  line  upon  the  receipt  of  a petition  signed 
by  not  less  than  one-fourth  of  the  voters  of  the  township  or  town- 
ships affected,  which  petition  is  followed  by  a vote  in  the  township 
or  townships  affected,  and  which  proposition  for  change  is  ratified 
by  a majority  of  not  less  than  two-thirds  of  the  votes  cast* 

The  foregoing  opinion*  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Hugh  P.  Williamson* 


Very  truly  yours. 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


CANDIDATES:  In  a case  where  persons  seeking  nomination  for 
ELECTIONS:  a public  office  do  not  have  similar  names,  it 

would  be  Improper  for  one  of  these  candidates  to 
have  the  prefix  "Attorney"  of  "Atty."  before  his 
name  on  the  ballot,  . 


July  19,  19£4 


Honorable  Elvis  A*  Mooney 
Prosecuting  Attorney 
Stoddard  County 
Bloomfield,  Missouri 

Dear  Sir: 

Your  recent  request  for  an  official  opinion  reads  as  follows: 


"Three  candidates  are  seeking  the  nomination 
for  Judge  of  the  Magistrate  Court  in  the 
Democratic  Primary j two  candidates  are  not 
lawyers,  but  they  are  former  Justices  of  the 
Peace?  one  candidate  is  a duly  licensed 
attorney-at-law* 

"The  candidate,  who  is  a Lawyer,  requests 
the  County  Clerk  and  the  County  Court  to 
place  his  name  on  the  official  ballot  as 
follows:  Atty.  John  Doe.  Apparently  this 
is  requested  to  establish  himself  as  a Lawyer 
as  distinguished  from  the  other  two  candidates 
who  are  non-Lawyers.  One  of  the  other  candi- 
dates protested  and  insists  that  the  abbrevia- 
tion thereof  signifying  Lawyer  or  Attorney-at- 
Law  is  improper  on  the  official  ballot# 

"The  members  of  the  County  Court  and  the  County 
Clerk  have  requested  this  office  to  request 
your  opinion  In  regard  to  their  duty  in  the 
above  mentioned  controversy:  That  is,  whether 
or  not  the  County  Court  and  the  County  Clerk 
are  authorized,  in  law,  to  place  any  word  or 
abbreviation  thereof  signifying  Attorney -at- 
Law  (especially  the  abbreviation  Atty,)  before 
the  name  of  any  candidate,  for  Judge  of  the 
Magistrate  Court,  on  the  official  ballot,  in 
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the  Democratic  Primary  Election  this 
August  32*d, 

"Your  opinion  in  this  matter  will  resolve 
a difficult  situation;  and  the  same  Is  needed 
before  the  19th  day  of  this  month;  that  date 
being  the  last  date  the  County  Court  is  in 
session  before  the  official  ballots  are 
ordered  printed." 

We  first  note  that  we  are  unable  to  find  anything  in  Mis- 
souri statutory  or  case  law  which  would,  either  directly  or  by 
implication,  sanction  the  placing  of  the  word  "Attorney"  or  its 
abbreviation  before  the  name  of  a primary  candidate  on  the  primary 
ballot, 

In  regard  to  what  shall  appear  on  a primary  ballot,  Section 
12G.34Q,  RSlo  1949,  state  ss 

"The  name  of  no  candidate  shall  be  printed 
upon  any  official  ballot  at  any  primary  elec- 
tion unless  such  candidate  has  on  or  before  the 
last  Tuesday  of  April  preceding  such  primary 
filed  a written  declaration,  as  provided  in 
sections  120.300  to  l20.6j>0,  stating  his  full 
name,  residence,  office  for  which  he  proposes 
as  a candidate,  the  party  upon  whose  ticket  he 
Is  to  be  a candidate,  that  if  nominated  and 
elected  to  such  office  he  will  qualify,  and 
such  declaration  shall  be  in  substantially 
the  following  forms 

"i,  the  undersigned,  a resident  and  qualified 

elector  of  the  T precinct  of  the  town 

of  ),  or  (the  precinct 

of  the  ward  of  the  city  of  ), 

or  the  . precinct  of town- 
ship of  the  county  of  and  state  of 

Missouri,  do  announce  myself  a candidate  for  the 

office  of  on  the  ticket, 

to  be  voted  for  at  the  p r imary  e 1 e c t ion  to  be 
held  on  the  first  Tuesday  in  August,  ...  . , , 

and  I further  declare  that  if  nominated  and 
elected  to  such  office  I will  qualify. 

H 
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In  regard  to  ballots  in  the  election,  Section  111,1*20 
ESMo  191*9  states  In  paragraph  Is 

"Every  ballot  printed  under  the  provisions  of 
this  chapter  shall  contain  the  names  of  every 
candidate  whose  nomination  for  any  office 
specified  on  the  ballot  has  been  certified  or 
filed  according  to  the  provisions  of  chapter 
120,  and  no  other  names.  She  names  of  all 
candidates  to  be  voted  for  in  each  election 
district  or  precinct  shall  be  printed  on  one 
ballot?  all  nominations  of  any  political  party 
or  group  of  petitioners  being  placed  under  the 
party  name  designated  by  them  in  their  certifi- 
cates of  nomination  or  petitions,  and  the  ballot 
shall  contain  no  other  names,  except  that  in 
place  of  the  names  of  candidates  for  electors 
of  president  and  vice-president  of  any  political 
party  or  group  of  petitioners,  there  shall  be 
printed  within  a bracket,  immediately  below  the 
circle  In  the  column  of  said  party,  with  a 
square  to  the  left  of  such  bracket,  the  names 
of  the  candidates  of  each  political  party  for 
president  and  vie e -p re s i dent • The  names  of 
the  candidates  of  the  several  political  parties 
for  electors  of  president  and  vice-president 
shall  not  be  printed  on  the  ballot,  but  shall 
after  nomination,  be  filed  with  the  secretary 
of  state,"  (Emphasis  ours.) 

Paragraph  5 of  the  same  section  states,  in  part* 

"As  nearly  as  practicable  the  ballot  shall  be 
in  the  following  forms 


OFFICIAL  BALLOT 


DATE 


DEMOCRATIC 

0 .,f 

For  President 
and 

Vice-President 

( ) 


REPUBLICAN 

0 

For  President 
and 

Vice-President 

( ) _____ 


SOCIALIST 

0 

For  President 
and 

Vice-President 

{ ) 
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For  Governor 

For  Governor 

For  Governor 

( 

) r 

( 

) 

( 

) 

For  Lieutenant 

For  Lieutenant 

For  Lieutenant 

Governor 

Governor 

Governor 

( 

) 

( 

) 

( 

) 

For  Secretary 

For  Secretary 

For  Secretary 

of  State 

of  State 

of  State 

( 

) 

( 

) 

( ) 

As  wo  stated  before,  nothing  in  the  above  would  appear  to 
contemplate  that  anything  other  than  the  name  of  the  candidate 
can  appear  on  either  the  primary  ballot  or  the  election  ballot. 


We  believe  that  the  law  on  this  matter  is  cca?  rectly  stated 
in  the  following  portion  of  Section  l6l,  p.  238,  Vol.  29, 


"it  is  unlawful  to  place  any  characterization 
or  description  either  before  or  after  the  name 
of  a candidate,  unless  there  is  sueh  identity 
of  names  as  would  justify  such  description  in 
order  to  permit  the  voter  to  make  an  intelli- 
gent expression  of  his  choice.  .Thus,  the  purpose 
of  a statute  requiring  the  adding  to  the  name:  of 
a candidate  whose  surname  is  the  same  as  another 
candidate  a prescribed  number  of  words  indicating 
the  occupation  and  residence  is  to  avoid  confusion 
that  may  arise  from  the  appearance  on  the  ballot 
of  identical  surnames,  but  the  statute  does  not 
apply  where  the  surnames  are  not  identical  but 
merely  of  similar  sound*  However,  where  a statute 
provides  for  the  printing  of  the  occupation  of  a 
candidate  or  candidates  having  the  same  or  similar 
surnames,  the  use  of  the  word  ‘similar’  in  connec- 
tion with  ’same’  indicates  a legislative  intent 
that  the  statute  be  applied  where  the  names  are 
alike  but  not  identical*1' 


It  does 
names  of  the 
Accordingly, 


not  appear  that  there  is  any  similarity  of  the 
candidates  for  the  nomination  for  magistrate, 
we  believe  that  it  would  not  be  proper  to  carry 
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the  prefix  ”Atty."  before  the  name  of  a candidate  on  the  ballot* 

CONCLUSION 


It  is  the  opinion  of  this  department  that,  in  a case  where 
persons  seeking  nomination  for  public  office  do  not  have  similar 
names,  it  x-fould  be  improper  for  one  of  these  candidates  to  have 
the  prefix  n Attorney”  or  ”Atty,”  before  his  name  on  the  ballot* 

The  foregoing  opinion,  vrhich  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr*  Hugh  H*  Williamson* 

Very  truly  yours. 


JOHN'  M.  DALTON 

Attorney  General 


Destruction  of  county  records  by  fire  and 
subsequent  drawing  of  supposed  mepr  by  a 
former  Judge  of  the  County  Court  does  not 
constitute  a change  of  boundary  lines  of 
school  district;  a person  who  was  a resi- 
dent of  an  adjoining  district  before  the 
fire  and  drafting  of  the  map,  is  not  made 
a resident  of  another  district  merely  be- 
cause the  supposed  map  shows  him  to  be  a 
resident  of  such  district.  Since  such  per- 
son is  not  a resident  of  the  district  in 
question  he  is  not  a qualified  voter  at 
school  elections  held  therein. 

July  19,  1954 


Ho nor able  Richard  D*  Ho  ore 
Prosecuting  Attorney 
Howell  County 
West  Plains,  Missouri 

Dear  Mr»  Moore* 

By  letter  dated  June  23,  1954*  Jdsu  requested 
an  opinion  from  this  office  as  follows* 

"In  a certain  (common)  school  district, 
there  is  a party  who  votes  in  the  regu- 
lar elections  of  this  district,  Ey  the 
records  of  the.  school;  & strict  this 
party  is  not  a resident  of  the  district 
in  which  he  votes.  However,  the  records 
of  the  county  burned  sometime  ago  in  the 
Court  House  and  after  the  records  burned, 
a former  Judge  of. the  County  Court  drew 
from  memory  a map  of  the  school  district 
and  established  this  party  a resident  of 
the  district  where  he  now  votes.  Before 
this  he  was  a resident  of  an  adjoining 
district.  The  residents  of  the  school 
district  now  want  to  know  if  this  map 
which  is  being  used  to  establish  the 
party* s residence  would  have  any  legal 
force  or  effect." 

The  qualifications  required  of  voters  in  school 
district  elections  are  set  forth  in  Section  165,2 Of, 
RSMo  1949*  \ 

# c A qualified  voter  within  the 
meaning  of  this  chapter  shall  be  any 
person  who,  under  the  general  laws  of 
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this  state,  would  be  allowed  to  vote  in 
the  county  for  state  and  county  officers, 
and  who  shall  have  resided  in  the  district 
thirty  days  next  preceding  the  annual  or 
special  meeting  at  which  he  offers  to  vote.” 


Tour  letter  states  that  the  person  in  question  was  a 
resident  of  an  adjoining  district  before  the  Courthouse 
and  county  records  burned,  and  before  a purported  map 
of  the  school  district  in  question  was  drawn  by  a former 
Judge  of  the  County  Court  from  his  memory.  The  question 
presented  is  Whether  the  burning  of  the  records  and  the 
subsequent  drawing  of  a supposed  map  of  the  school  dis- 
trict in  the  manner  set  forth  in  your  letter,  effected 
a change  in  the  boundary  line  of  the  school  district. 
Provision  for  change  of  boundary  lines  of  common  school 
districts  Is  made  by  Section  165,170#  RSMo  1949#  as  fol- 
lows i . / 

”1.  When  It  is  deemed  necessary  to  form 
a new  district,  to  be  composed  of  two  or 
more  entire  districts,  or  parts  of  two  or 
more  districts,  to  divide  one  district  to 
form  two  new  districts  from  the  territory 
therein,  to  divide  one  district  and  attach 
the  territory  thereof  to  adjoining  districts, 
or  to  change  the  boundary  lines  of  two  or 
^ more  districts.  It  shall  be  the  duty  of  the 
district  clerk  of  each  district  affected, 
upon  the  reception  of  a petition  desiring 
such  change,  and  signed  by  ten  qualified 
voters  residing  in  any  district  affected 
thereby,  to  post  a notice  of  such  desired 
change  In  at  least  five  public  places  in 
each  district  interested  fifteen  days 
prior  to  the  time  of  the  annual  meeting, 
or  by  notice  for  same  length  of  time  pub- 
lished in  all  the  newspapers  of  the  dis- 
trict! and  the  voters,  when  assembled, 
shall  decide  such  question  by  a majority 
vote  of  those  who  vote  upon  such  proposi- 
tion, If  the  assent  to  such  change  be 
given  by  the  annual  meetings  of  the  various 
districts  thus  voting,  or  by  the  parts  of 
the  district  to  be  divided,  each  part  voting 
separately,  the  district  or  districts  shall 
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be  deemed  formed  or  the  boundary  thus 
changed  from  that  date}  but  if  one  or 
more  of  the  districts  affected  vote  in 
favor  of  such  change  and  one  or  more 
of  such  districts  vote  against  such 
change,  the  matter  may  be  referred  to 
the  county  superintendent  of  public 
schools}  and  upon  such  appeal  being 
filed  with  him,  in  writing,  within 
five  days  after  the  annual  meeting,  he 
shall  appoint  four  disinterested  men, 
resident  taxpayers  of  the  county,  who, 
together  with  himself,  shall  constitute 
a board  of  arbitration,  whose  duty  it 
shall  be  to  consider  the  necessity  for 
such  proposed  change  and  render  a deci- 
sion  thereon,  which  decision  shall  be 
final*  When  there  is  an  equal  division, 
the  county  superintendent  shall  cast 
the  deciding  vote. 

w2*  The  superintendent  shall,  at  the 
time  of  the  appointment  of  these  members 
of  this  board  of  arbitration,  notify 
them  to  meet  him  at  some  convenient 
place  in  the  county  within  fifteen 
days  after  annual  school  meeting,  where 
the  deliberations  of  the  board  shall 
take  place  and  its  decision  be  rendered. 
But  in  making  such  change  the  decision 
in  all  oases  shall  conform  to  the  prop©* 
sitions  contained  in  the  notices  and 
voted  upon  at  the  annual  meeting}  and 
the  county  superintendent  shall , on  or 
before  the  last  day  of  April,  transmit 
the  decision  to  the  clerks  of  the  various 
districts  interested,  or  to  the  clerk  of 
the  district  divided,  and  said  clerk  or 
clerks  shall  enter  the  same  upon  the 
records  of  his  or  their  respective  dis- 
trict or  districts}  and  the  said  board 
of  arbitration  shall  be  allowed  a fee 
of  fifteen  dollars  to  be  paid  by  the  dis- 
trict or  districts  taking  the  appeal  at 
the  time  said  appeal  is  made}  provided, 
however,  that  no  new  district  shall  be 
created  or  boundary  line  changed  by  which 
any  district  shall  be  formed  containing 
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within  its  limits  by  actual  count  less 
than  twenty  persons  of  school  age,  or 
by  which  any  district  shall  be  left 
containing  within  its  limits  by  actual 
count  less  than  twenty  persons  of  school 
age;  provided,  however,  the  resident 
voters  upon  any  island  in  any  of  the 
navigable  rivers  of  this  state  may 
organise  into  a school  district  without 
being  subject  to  the  restrictions  In 
the  preceding  portion  of  this  section. 

It  is  further  provided  that,  in  chang- 
ing the  boundary  line  between  the  two 
established  districts,  one  district 
shall  not  encroach  upon  the  other  simply 
for  the  acquisition  of  territory. 

X 

”3,  &t  all  elections  to  change  boundaries, 
the  votes  of  those  parties  residing  in  the 
territory  sought  to  be  attached  to  or  de- 
tached from  a district  shall  be  separately 
cast  and  separately  counted  by  the  parties 
or  officers  holding  such  election;  provided 
further,  that  if  in  any  school  di  strict  or 
districts  of  the  state  a stream  of  running 
water  shall  in  any  way  interfere  with  the  , 
convenient  access  of  school  children  to 
the  schoolhouse  or  houses  of  any  such  dis- 
trict or  districts,  then  it  shall  be  law-  ‘ 
ful  to  create  a new  district,  to  be  com- 
posed of  two  or  more  districts  or  parts 
of  two  or  more  districts,  or  of  one  entire 
district  and  parts  of  one  or  more  districts, 
lying  In  whole  or  in  part  In  two  counties 
in  the  manner  herein  set  out;  and  In  the 
event  of  an  appeal  being  taken,  as  herein 
provided,  from  the  action  of  the  school 
meetings  on  the  proposed  formation  of  such 
district,  such  appeal  shall  be  taken  to 
the  county  superintendents  of  the  respective 
counties;  and  such  superintendents  shall 
thereupon  be  empowered  to  jointly  appoint 
a board  of  arbitration,  who  shall  thereupon 
act  as  herein  set  out;  and  in  the  ©vent 
of  a tie  vote,  such  superintendents  shall 
select  an  additional  member  of  such  board 
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of  arbitration,  whose  decision  shall 
be  final j and  such  decision  shall  be 
transmitted  to  the  clerks  of  the  dls~ 
tricts  affected  thereby.” 


It  is  obvious  that  the  burning  of  the  records  and 
the  subsequent  drawing  of  a supposed  map  of  the  school 
district  by  a former  Judge  of  the  County  Court  is  not 
substantial  compliance  with  the  above  section,  and, 
therefore,  was  not  effective  in  changing  the  boundary 
of  the  school  district.  We  must  conclude  that  the  per** 
son  In  question  is  a resident  of  the  adjoining  district 
of  which  you  speak,  and,  therefore,  is  not  a qualified 
voter  in  the  district  in  which  he  does  not  reside. 


CONCLUSION 


In  the  premises  therefore,  it  Is  the  opinion  of 
this  office  that  the  destruction  of  county  records  in 
a fire  and  the  subsequent  drawing  of  a supposed  map 
of  a school  district  by  a former  Judge  of  the  County 
Court  does  not  constitute  a change  of  boundary  lines 
of  the  school  district  in  question,  and,  therefore, 
a person  who  was  a resident  of  an  adjoining  district 
before  the  fire  and  the  drafting  of  the  map,  is  not 
made  a resident  of  another  district  merely  because 
the  supposed  map  shows  that  he  is  a resident  of  such 
district.  Since  such  person  is  not  a resident  of  the 
district  in  question  he  is  not  a qualified  voter  at 
school  elections  held  therein. 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr.  Paul  McGhee. 


Very  truly  yours. 


PMcG: irk 


JOHN  M.  DALTON 
Attorney  General 


SCHOOLS:  School  district  not  having  a high  school  is  liable 

TUITION:  for  tuition’.,  less  fifty  dollars,  of  student  residing 

in  said  school  district  while  attending  high  school 
in  another  district. 


September  20,  195>i| 


Honorable  Einhard  D,  Moor© 

Prosecuting  Attorney 

Howell  County 

West  Plains,  Missouri 

Dear  Mr,  Moore : 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  which  for  the  sake  of  brevity  vie  shall  restate, 

you  inquire  if,  under  the  following  facts,  the  Home- 
land School  District  is  liable  for  said  student's  tuition 
during  the  last  school  year  at  West  Plains  High  School! 

There  was  no  high  school  in  said  Homeland 
School  District  during  the  last  school  year. 
When  this  student  started  going  to  West 
Plains  High  School,  his  parents  ware  resid- 
ing in  the  Homeland  School  District  in  their 
own  home*  Thereafter,  his  father  and  mother 
left  for  Kansas  City,  Missouri,  where  the 
father  found  employment.  Their  son  and 
student  moved  in  with  a neighbor  in  a differ- 
ent school  district  — the  Kenfrow  School 
District j however,  both  districts  are  lo- 
cated in  Howell  County,  Missouri, 

The  intent  being  that  said  student  would  re- 
main with  his  neighbor  only  so  long  as  his 
father  was  employed  in  Kansas  City,  Missouri, 
the  father's  Intention  was  not  to  move  his 
household  effects  or  his  residence  from  said 
school  district  but  went  to  Kansas  City  on  a 
temporary  basis  only  to  obtain  employment 
and  remain  there  only  so  long  as  he  might  be 
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employed,  still  retaining  ownership  of 
land  and  his  home  complete  with  his 
f urnishings  in  said  Homeland  School 
District,  ' 

During  the  year,  the  father  frequently 
returned  to  said  school  district,  es- 
pecially on  Weekends  during  Hovember, 
at  which  time  his  son  and  student  would 
live  with  his  parents  at  home , After 
Christmas,  the  father  returned  to  Kansas 
City  for  work  and  said  student  returned 
to  the  home  of  his  neighbor.  The  s tudent 
still  continued  on  weekends  to  meet  his 
parents  at  their  home  in  Homeland  School 
District.  Shortly  after  the  school  year, 
the  father  returned  to  his  home  in  Home- 
land School  District  and  his  son  remained 
with  him.  Shortly  thereafter,  the  whole 
family  and  student  went  to  Kansas  City 
for  work*  In  August  of -this.  year.. .the 
whole  family  returned  to  Homeland  School 
District,  . . . 

Such  are  the  facts  as  related  in  your  re- 
quest^ 

We  are  enclosing  a copy  of  an  opinion  rendered  by  this 
department  under  date  of  September  13,  1948  to  Honorable  Joe 
W,  Collins,  Prosecuting  Attorney  of  Cedar  County,  Missouri, 
holding  that  a school  district  not  maintaining  a high  school 
must  pay  the  tuition  of  its  pupils  residing  therein  when 
attending  high  school  in  another  district  less  an  amount  of 
fifty  dollars  to  be  paid  by  the  state,  and  in  case  the  state 
allotment  does  not  amount  to  fifty  dollars,  then  the  pupil 
parent  or  guardian  of  said  student  is  liable  for  the  difference 
between  the  amount  allotted  by  the  state  and  fifty  dollars. 

The  particular  statute  that  was  construed  in  said  opinion 
was  Section  10458,  Mo,  Sti-  Ann.,  Laws  of  Missouri  1945,  page 
1557.  This  statute  has  been  amended  and  now  is  known  as  Sec- 
tion 165.257  Missouri  Revised  Statutes  Cumulative  Supplement 
1953,  However,  the  statute,  as  amended,  is  still  applicable 
and  does  not  in  any  manner  affect  the  conclusion  reached  in 
the  foregoing  opinion^ 
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Therefore,  in  view  of  the  foregoing  opinion,  your  re- 
quest boils  down  to  whether  or  not  said  pupil,  during  the 
last  school  year,  was  a resident  of  Homeland  School  District* 
If  so,  the  said  district  Is  liable  for  the  full  tuition  minus 
the  fifty  dollars  state  allotment,  and  if  said  pupil  was  not 
a resident  of  said  school  district,  then  the  tuition  is  no 
obligation  of  said  school  district. 

The  word  "resident"  is  used  in  many  different  statutes, 
and  has  been  defined  as  used  in  sane  statutes;  however,  as 
used  in  statutes  relating  to  school  matters  the  Legislature 
has  not  given  It  a statutory  definition. 

In  Mansfield  Twp,  Bd.  of  Education  v*  State  Board  of 
Education,  129  A.  765,  766,  101  N.J.L,  474,  the  court  held 
that  it  is  established  that  the  permanent  residence  of  a 
father  is  that  of  a child.  However,  a child  who  is  brought 
into  the  state  by  the  parent  or  guardian  for  purpose  only 
of  receiving  education  in  the  public  schools  of  the  state 
is  not  a resident  of  said  state.  In  Ptak  v.  Jameson,  220 
S.W,  (2d)  £92,  595,  2l£  Ark.  292,  the  court  approvingly 
quoted  from  a case  holding  that  the  fact  that  a student  had 
served  in  the  Amy  and  upon  his  discharge  had  entered  the 
university  under  a GI  Bill  of  Rights  did  not  render  him  a 
resident  of  the  city  wherein  said  university  was  located. 

In  order  for  him  to  become  a resident  of  said  city  would 
require  a bona  fide  intention  to  make  the  city  his  home  for 
an  indefinite  period  not  limited  to  time  necessary  to  obtain 
an  education. 

In  the  case  of  State  ex  rel.  v.  Clymor,  164  A.  671, 

147  S .W.  1119,  a case  where  the  Springfield  Court  of  Appeals 
had  before  It  the  meaning  of  the  word  '’resident"  as  used  in 
Section  10785,  R.S.  Mo.  1909,  now  Section  10340,  R.S,  Mo. 

1939,  a boy  i-jho  was  making  his  home  with,  his  grandfather  in 
the  town  of  Steelville,  but  whose  father  resided  in  the  city 
of  Springfield,  i^ns  considered  as  not  a resident  of  the  Steel- 
ville School  District.  And,  in  the  earlier  case  of  Bind©  v. 
Klinge,  30  Mo.  App.  285,  a girl  wh. o was  living  with  her 
grandmother  in  Hermann  and  whose  father  and  other  members 
of  the  family  resided  In  Montgomery  County,  was  considered 
as  not  a resident  of  the  Hermann  School  District. 

See  also  Southeastern  Greyhound  Lines  v.  Conklin,  196 
S.W,  2d  961,  962,  303  Ky.  87,  wherein  the  court  held  that 
residence  indicates  permanence  of  occupation  as  distinct 
from  lodging  or  boarding,  or  temporary  occupation;  State 
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ex  rel*  Webber  v,  Hathaway , 28  Q»C*D,  4-81  > 483,  22  Cir, 

Ct,  R,N,S.  314,  wherein  the  court  held  that  residence  of 
a person  is  the  place  where  his  habitation  is  fixed  without 
any  present  intention  of  removing  therefrom,  and  to  which 
whenever  he  is  absent  he  has  all  intentions  of  re  turning  j 
and  Johnson  v#  Haile,  199  N.Y*  Sup#  8?5*  205  App*  Div#  633» 
wherein  the  court  held  that  a residence  means  a permanent 
residence,  one*s  home  as  distinguished  from  a mere  stopping 
place  for  transaction  of  business  or  pleasure. 

From  the  foregoing  definitions  it  would  seem  that  a 
person  of  school  age  is  a resident  where  the  parents  reside, 
for  a minor  is  not  in  law  considered  as  capable  of  establish- 
ing a residence  except  in  exceptional  circumstances* 

Therefore,  in  view  of  the  foregoing  decisions  construing 
the  word  " resident , " we  believe  that  under  the  facts  stated 
herein  the  parents  of  said  student  were  at  all  times  during 
the  last  school  year  residents  of  Homeland  School  District, 
and  likewise,  said  student  was  a resident  of,  said  school 
district*  This  being  true,  the  Homeland  School  District 
would  be  liable  under  Section  165.257,  supra,  for  the  school 
tuition,  less  fifty  dollars,  for  said  student  attending  West 
Plains  High  School, 

CONCLUSION 


It  is  the  opinion  of  this  department  that  the  parents 
of  said  pupil,  under  the  foregoing  decisions  defining  the 
word  "resident, 11  were  during  said  school  year  at  all  times 
residents  of  Homeland  School  District,  and  by  reason  thereof 
their  son  and  student  referred  to  herein  was  a resident  of 
the  same  school  district  and,  therefore,  said  distil  ct  is 
liable  for  the  school  tuition  of  their  son  and  pupil  while 
attending  West  Plains  High  School,  minus  the  fifty  dollars 
for  the  allotment  allowed  by  law. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Aubrey  R.  Hammett,  Jr. 

Yours  very  truly. 


JOHN  M.  DALTON 

Attorney  General 

Enc:  Opn. 

Hon,  Joe  W.  Collins 

9-13-48 
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MOTOR  VEHICLES:  Motor  vehicle  owned  by  Alabama  cor- 

MOTOR  VEHICLE  poration  and  used  for  commercial 

REGISTRATION  RECIPROCITY:  purposes  or  ,ffor  hire"  hauling  in 

Missouri  must  be  registered  m the 
State  of  Missouri. 


October  8,  195>4- 


Honorable  Elvis  A * Mooney 
Prosecuting  Attorney 
Stoddard  County 
Bloomfield,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows  t 

"This  office  is  confronted  with  the  fol- 
lowing problem t 

"A  corporation  organised  under  and  exist- 
ing by  virtue  of  the  Laws  of  the  State  of 
Alabama  is  totally  owned  by  stockholders 
resident  in  the  State  of  Missouri;  all 
officers  of  the  corporation  also  are  resi- 
dents of  the  State  of  Missouri;  this  cor- 
poration has  no  registered  business  address 
in  the  State  of  Missouri  and  has  not  quali- 
fied, according  to  law,  to  do  business  in 
Missouri « 

"The  above  corporation  owns  a truck  licensed 
in  the  State  of  Alabama,  but  not  licensed 
in  the  State  of  Missouri,  which  picks  up 
produce  in  various  States  and  passes  through 
the  State  of  Missouri  with  its  load;  occa- 
sionally this  produce  is  discharged  in  the 
State  of  Missouri;  the  produce  is  owned  by 
this  corporation  while  in  transit  and  until 
discharged  from  itfe  truck. 

"Will  you  please  inform  this  office  whether 
or  not  a truck  so  owned  and  operated  should 
be  licensed  in  Missouri?  This  information 
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"l 

is  requested  for  the  Highway  Patrol  in  con- 
nection with  the  operation  of  the  State 
Weighing  Station  at  Dexter,  in  Stoddard 
County."  M 

ft-  |v ■ 

Reciprocity  with  respect  to  the  registration  of  motor  ve- 
hicles in  the  State  of  Missouri  has  been  extended  to  nonresidents 
under  the  provisions  Of  Section  301.270  RSMo  1949*  which  reads 
as  follows?  - |y 

"A  nonresident  owner,  except  as  otherwise 
herein  provided,  owning  any  motor  vehicle 
which  has  been  duly  registered  for  the 
current  year  in  the  state,  country  or  other 
place  of  which  the  owner  is  a resident  and 
which  at  all  times  when  operated  in  the 
state  has  displayed  upon  it  the  number 
plate  or  plates  issued  for  such  vehicle  in 
the  place  of  residence  of  such  owner  may 
operate  or  permit  the  operation  of  such 
vehicle  within  this  state  without  register- 
ing such  vehicle  or  paying  any  fee  to  this 
state,  provided  that  the  provisions  of  this 
section  shall  be  operative  as  to  a vehicle 
owned  by  a nonresident  of  this  state  only 
to  the  extent  that  under  the  laws  of  the 
state,  country  or  other  place  of  residence 
of  such  nonresident  owner  like  exemptions 
are  granted  to  vehicles  registered  under  the 
laws  of  and  owned  by  residents  of  this  state, n 

Simply  stated,  this  statute  extends  the  same  degree  of 
exemption  from  registration  to  nonresidents  as  the  state  of 
domicile  of  such  nonresidents  extends  to  residents  of  the  State 
of  Missouri.  We  therefore,  of  necessity,  must  examine  pertinent 
statutory  enactments  of  the  State  of  Alabama  in  order  to  deter- 
mine the  answer  to  your  question. 


The  Alabama  reciprocity  statute  is  found  as  Section  707, 
Title  51,  Code  of  Alabama  1940*  This  section  reads  as  follows? 

"The  provisions  of  the  foregoing  sections 
relative  to  registration  and  display  of 
registration  numbers  shall  not  apply  to  a 
motor  vehicle  owned  by  a non-resident  of 
this  state  and  not  used  for  hire  (or  used 
for  commercial  purposes)  in  this  state,  for 
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a period  of  thirty  days  from  date  of  enter- 
ing the  state » provided  that  the  owner, 
thereof  shall  have  compiled  with  the  pro- 
visions of  the  law  of  the  foreign  country, 
state,  territory  or  federal  district  of  his 
residence  relative  to  registration  of  motor 
vehicles  and  the  display  of  registration 
numbers  thereon,  and  shall  conspicuously 
display  his  registration  number  as  required 
thereby;  provided  further,  that  nothing 
herein  shall  be  construed  to  permit  the  use 
of  motor  vehicles  for  hire  (or  for  commer- 
cial purposes ) ■.  by  non-residents  without 
complying  with  th e provisions  of  this  arti- 
cle * Provided  further!  that  motor  vehicles 
of  non-residents  used  for  commercial  purposes 
and  making  not  more  than  two  trips  per  month, 
each  such  trip  to  be  of  not  more  than  five 
days  duration,  may  secure  permit  from  the 
probate  judge  of  the  first  county  in  this 
state  which  he  enters,  under  such  rules  as 
the  department  of  revenue  may  prescribe  and 
upon  the  payment  to  the  probate  judge  of  a 
permit  fee  of  one  dollar  and  an  issuance  fee 
of  fifty  cents  which  permit  shall  grant  the 
holder  thereof  two  trips  as  above  set  forth 
during  the  month  in  which  said  permit  is  is- 
sued, Provided,  that  motor  vehicles  of  non- 
residents used  for  hire  and  making  not  more 
than  three  trips  during  any  period  of  three 
months  in  this  state  and  which  pay  all  mileage 
taxes  required  by  law t|  may  secure  a permit 
from  the  department  of  revenue  under  such 
fules  as  the  department  of  revenue  may  pre- 
scribe and  upon  the  payment  to  the  probate 
judge  of  a five  dollar  fee  and  an  issuance  fee 
of  fifty  cents  for  each  trip  of  the  first 
county  entered  in  this  state;  provided  each 
trip  shall  be  reported  to  the  department 
of  revenue  and  said  probate  judge  and  no 
such  motor  vehicle  shall  make  more  than 
three  trips  in  this  state  during  any  three 
month  period  and  no  such  motor  vehicle  shall 
caripy  anything  but  goods  to  be  transferred 
from  without  the  state  to  points  within  the 
state,  but  such  motor  vehicle  may,  on  its 
return  trip,  secure  permit  from  a probate 
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judge  after  the  additional  payment  of  five 
dollars  and  an  issuance  fee  of  fifty  cents , 
to  carry  goods  on  its  return  trip  from  points 
within  Alabama  to  points  without  Alabama, 

Said  permit  shall  be  issued  for  a specified 
motor  vehicle  and  shall  not  be  transferable 
to  any  other  person  or  any  other  vehicle. 

The  department  of  revenue  of  Alabama  is  here- 
by authorized  to  make  reciprocal  agreements 
with  other  states  for  an  exchange  of  rights 
for  the  operation  of  motor  vehicles  that  will 
be  considered  as  a fair  exchange  of  rights 
and  privileges.  The  said  rights  and  priv- 
ileges to  be  in  effect  as  long  as  both  con- 
tracting parties  recognize  the  rights  of  the 
other.  The  above  reciprocal  agreement  can  be 
annulled  on  a notice  issued  to  either  party 
by  the  other  party  thereto  within  thirty  days 
thereafter. n 

It  appears  from  your  letter  of  Inquiry  that  the  operations 
conducted  by  the  Alabama  corporation  within  the  State  of  Mis- 
souri are  for  "commercial  purposes”  as  that  term  is  used  in 
the  applicable  Alabama  statute . We  assume  that  the  operations 
conducted  are  more  or  less  regular  and  recurring,  inasmuch  as 
nothing  to  the  contrary  appears  from  your  letter  of  inquiry. 

Upon  this  basis,  we  therefore  are  led  to  the  conclusion 
that  no  exemption  from  Missouri  statutes  relating  to  registra- 
tion is  to  be  enjoyed  by  the  Alabama  corporation  owning  the 
motor  vehicle.  The  Alabama  reciprocity  statute  specifically 
excludes  from  its  application  motor  vehicles  owned  by  nonresi- 
dents which  are  used  either  for  hire  or  for  commercial  purposes 
in  that  state. 

Further,  we  believe  that  even  though  the  operations  con- 
ducted in  Missouri  by  the  Alabama  corporation  are  intermittent 
and  irregular,  such  motor  vehicle  would  still  be  required  to 
be  registered  in  this  state.  It  is  true  that  the  State  of  Ala- 
bama has  made  provisions  for  the  issuance  of  temporary  permits 
to  nonresidents  who  conduct  operations  limited  in  number  within 
that  state,  but  no  similar  provision  appears  in  the  registration 
laws  of  the  State  of  Missouri.  Therefore,  we  believe  that  it 
would  be  necessary  to  comply  with  such  registration  laws  of  this 
state  in  any  event. 

In  addition  to  the  foregoing,  we  note  that  under  Section 
243 , Title  45,  Code  of  Alabama  1940,  a mileage  tax  Is  imposed 
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upon  motor  transportation  companies  which  are  under  the  juris- 
diction and  control  of  the  Public  Utilities  Commission  of  the 
State  of  Alabama.  Again,  the  State  of  Missouri  has  no  similar 
tax,  usually  denominated  a "mileage  tax.” 

CONCLUSION 

In  the'  premises,  we  are  of  the  opinion  that  a motor  vehicle 
owned  by  an  Alabama  corporation  which  is  used  for  commercial 
purposes  within  the  State  of  Missouri  is  required  to  be  regis- 
tered in  accordance  with  the  laws  of  this  state. 

■ The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Will  F.  Berry,  Jr. 

lours  very  truly, 


John  M.  Dalton 
Attorney  General 


WFB/vtl 
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Lottery:  : A promotional  scheme  wherein  the  promoter  in 

: his  effort  to  increase  the  sales  of  his  product 

Gambling : : offers  to  give  a cash  prize  to  a portion  of  the' 

: purchasers  of  his  product  constitutes  a lottery. 


Honorable  J.  Hal  Moore 
Prosecuting  Attorney 
Lawrence  County 
Mtf  Vernon,  Missouri 

Dear  Sin 

By  your  letter  of  October  26*  19^,  you  request- 
ed  an  opinion  of  this  office  as  follows: 

’’Inclosed  find  a copy  of  an  advertisement 
which  is  self-explanatory  and  was  run  in 
the  Aurora  Advertiser*  We  would  like  to 
receive  an  opinion  from  your  office  as  to 
whether  or  not  this  promotional  scheme  is 
a lottery*” 

The  relevant  part  of  the  advertisement  to  which 
you  refer  reads: 

"WATCH  FOR  THE  T CALLER 

"Win  Up  to  #6,00  For  Having  T Milk 

in  your  Refrigerator 

"You*ve  always  known  that  T Dairy 

Products  give  you  extra  satisfaction. 

How  get  set  for  another  bonus  - - - in 
cash!  The  T Caller  will  be  in 

your  neighborhood  this  week,  36*11  stop 
by  to  see  if  you  have  T products 

in  your  refrigerator*  and  he *11  pay  you 
#6.00  if  he  finds  T milk.  Stock 

up  on  T products  "now  and  get  a 

bonus  in  dollars  when  the  T_ Caller 

knocks  on  your  door.” 

The  fundamental  policy  in  this  State  toward  lotteries 
is  established  by  Article  III*  Section  39*  Constitution  of 
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Missouri,  1945*  which  reads* 

”#  # The  general  assembly  shall  not 

have  power* 

& M •»  * # w -s:-  # « # # # 

# # « # * i'r  -»  # -H-  * - *t 

% 

w(9)  •si'  «■  « .To  authorize  lotteries  or 
gift  enterprises  for  any  purpose,  and 
shall  enact  laws  to  prohibit  the  sale 
of  lottery  or  gift  enterprise  tickets, 
or  tickets  in  any  scheme  In  the  nature 
of  a lottery | 

Section  563,430,  RSMo  1949,  which  proscribes  lot* 
teries,  reads  as  follows* 

"If  any  person  shall  make  or  establish, 
or  aid  pr  assist  in  making  or  establish- 
ing, any  lottery,  gift  enterprise,  policy 
or  scheme  of  drawing  in  the  nature  of  a 
lottery  as  a business  or  avocation  in 
this  state,  or  shall  advertise  or  make 
public,  or  pause  to  be  advertised  or  made 
public,  by  means  of  any  newspaper,  pam- 
phlet, circular,  or  other  written  or 
printed  notice  thereof,  printed  or  cir- 
culated in  this  state,  any  such  lottery, 
gift  enterprise,  policy  or  scheme  or 
drawing  in  the  nature  of  a lottery, 
whether  the  same  is  being  or  is  to  be 
conducted,  held  or  drawn  within  or  with- 
out this  state,  he  shall  be  deemed  guilty 
of  a felony,  and,  upon  conviction,  shall 
be  punished  by  imprisonment  in  the  peni- 
tentiary for  not  less  than  two  nor  more 
than  five  years,  or  by  imprisonment  in 
the  county  Jail  or  workhouse  for  not  less 
than  six  nor  more  than  twelve  months •" 

The  Supreme  Court  of  Missouri  in  State  ex  inf* 
McKittriek  vs.  G-lobo  Democrat  Publishing  Company,  341 
Mo.  862,  110  S.W.  (2d)  705*  discussed  the  above  pro- 
visions in  the  following  manner,  l.c.  713* 
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HIt  will  be  noted  both  the  Constitution 
and  statute  prohibit  any  scheme  in  the 
nature  of  a lottery $ and  it  has  been 
several  times  held  that  within  their, 
meaning  and  intent  a lottery  inoludes 
every  scheme  or  device  whereby  anything 
of  value  is  for  a consideration  allotted 
by  chance.  State  v.  Emerson,  318  Mo.  633, 
639,  1 S.W.  2d  109,  111.  The  word  has  no 
technical  meaning  in  our  law.  Lotteries 
are  Judicially  denounced  as  especially 
vicious*  In  comparison  with  other  forms 
of  gambling,  because  by  their  very  nature 
they  are  public  and  pestilentially  infect 
the  whole  community.  They  prey  upon  the 
credulity  of  the  unwary  and  widely  arouse 
and  appeal  to  the  gambling  instinct.  State 
v.  Sehwemler,  154  Or.  533#  60  P.  2d  938} 
State  ex  rel.  Home  Planners  Depository  v* 
Hughes,  299  Mo.  529,  537#  253  S.W.  229,  231, 
28  A.L.R.  1305,  1310}  State  v.  Becker,  2k8 
Mo,  555,  562,  154  S.w.  769,  771. 

“The  elements  of  a lottery  are?  (1)  Con- 
siderations (2)  prizes  (3;  chance.  # # *.rt 


We  will  now  examine  the  scheme  at  hand  to  see  if 
it  contains  those  three  elements. 

To  be  eligible  for  the  cash  award  it  is  necessary 
for  a person  to  acquire  and  keep  on  hand  a certain  brand 
of  milk,  the  sale  of  which  is  being  promoted  by  the  scheme. 
We  conclude  that  the  purchase  and  storage  of  the  milk  sold 
by  the  promoter  constitutes  “consideration'*.  Prom  the 
standpoint  of  consideration  this  case  does  not  differ 
materially  from  State  vs.  Mumford,  73  Mo,  647,  39  Am.  Rep. 
532.  In  that  case  the  subscriber  to  a certain  newspaper 
received  the  newspaper  and  a ticket  which  might  draw  a 
prize.  The  subscription  price  of  the  paper  was  not  raised 
and  the  value  of  the  ticket  w§s  included  in  the  subscrip- 
tion price.  The  Court  concluded  that  the  scheme  was  a 
lottery  saying,  l.e.  651 t 

"•*  * # The  fact  that  the  subscription  price 
of  the  Times  was  not  increased,  does  not 
alter  the  character  of  the  scheme,  inasmuch 
as  the  price  paid  entitled  the  subscriber  to 
a ticket  in  the  lottery  as  well  as  to  a copy 
of  the  paper.  * * ■».“ 
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In  the  situation  at  hand  the  price  of  the  milk 
presumably  remains  the  same.  However,  it  is  obvious 
that  the  expense  of  conducting  the  scheme  must  ultimate- 
ly be  borne  by  the  purchasers  of  the  product,  and  that 
there  is  hidden  in  the  price  of  the  milk  a sum  to  defray 
the  expenses  of  the  promotional  scheme. 

The  payment  of  cash  to  those  persons  who  are  called 
upon,  and  who  have  the  particular  brand  of  milk  in  the 
refrigerator,  is  so  obviously  a "prize1*  that  no  discus- 
sion is  needed  upon  that  aspect  of  the  scheme. 

The  advertisement  does  not,  in  Itself,  conclusively 
Indicate  the  element  of  chance.  A literal  interpretation 
of  the  advertisement  would  lead  the  reader  to  believe 
that  a representative  of  the  promoter  would  call  at  every 
home  likely  to  be  reached  by  the  advertisement,  and  that 
each  person  having  milk  of  the  desired  brand  would  re- 
ceive #6.00  in  cash.  If  that  were  the  essence  of  the 
scheme,  we  would  conclude  that  no  "chance"  exists,  be- 
cause every  person  purchasing  and  storing  the  particular 
brand  of  milk  would,  with  dead  certainty,  receive  $6.00 
in  cash.  If,  as  is  likely,  the  representative  of  the 
promoter  calls  at  only  a selected  number  of  homes,  not 
every  person  purchasing  and  storing  milk  of  the  brand 
being  promoted,  would  receive  a cash  prize.  In  the 
latter  situation  there  would  be  "chance",  because  not 
every  person  participating  In  the  scheme  would  win,  and 
the  purchasers  of  the  milk  would  presumably  not  know  at 
whose  home  the  "oaller"  would  appear.  It  is  not  es- 
sential to  a lottery  that  the  selection  of  the  winners 
be  done  by  the  easting  of  lots  or  the  drawing  of  names. 
Thus,  in  State  vs.  i&nerson,  318  Mo,  633,  1 S.W.  (2d)  109, 
the  following  method  of  choosing  the  winner  satisfied 
the  requirement  of  "chance",  l.c.  110s 

"Appellant  and  other  agents  of  the  company 
stated  to  prospective  customers  and  dis- 
satisfied contract  holders  that  there  was 
a drawing  at  the  office  of  the  company 
every  Saturday  af ternoon  from  which  the 
public  was  excluded,  and  in  some  cases 
these  representations  were  to  the  effect 
that  the  drawings  were  by  lot}  that  is. 
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drawing  names  from  a box.  In  some  in- 
stances where  the  customer  was  on©  'best 
known  in  the  neighborhood*  * it  was  hinted 
that  the  drawing  was  done  at  will  or  pleasure, 
and  not  by  lot.  A former  employee  of  the 
company  testified  that  the  discounting  was 
always  done  at  will,  upon  recommendation 
of  the  crew  managers,  and  that  the  'dis- 
counts* went  to  those  whose  influence  and 
efforts  in  the  community  would  best  'help 
the  company. ♦" 

This  scheme  Is  nothing  more  than  an  attempt  to 
increase  the  sales  of  a particular  brand  of  milk  by 
appealing  to  the  human  desire  to  take  a chance  on  re- 
ceiving an  undue  return  for  an  expenditure  of  money 
or  other  valuable  thing.  This  appeal  is  the  essence 
of  every  scheme  in  the  nature  of  a lottery,  whatever 
the  guise  in  which  it  appears,  and  we  conclude  that 
this  scheme  is  a lottery* 


Conclusion 

In  the  premises,  therefore.  It  is  the  opinion  of 
this  office  that  a promotional  scheme,  wherein  the 
promoter  in  his  effort  to  Increase  the  sales  of  his 
product  offers  to  give  a cash  prize  to  some  of  the 
purchasers  of  his  product,  the  identity  of  the  recipients 
of  the  prize  being  unknown  to  the  purchasers,  constitutes 
a lottery. 

The  foregoing  opinion,  which  X hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Paul  McGhee. 

Very  truly  yours. 


PMcGjirk 


JOHN  M.  DALTON 
Attorney  General 


DIVISION  OF  RESOURCES  Exhibits  accepted  for  display  m state 

museum  to  be  retained  or  returned  to 
owner  in  accordance  with  terms  under 
which  exhibit  has  been  placed  in  state 
mus  eum . 


December  14 » 1954 


Mr.  H.  H.  Mobley,  Director 
Missouri  Division  of  Resources 
and  Development 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows* 

«In  1943  the  State  Museum  was  transferred 
to  the  jurisdiction  of  the  Commission  of 
Resources  and  Development,  The  State 
Museum  had  in  force  at  that  time  a loan 
policy.  Miscellaneous  material  was  ac- 
cepted from  people  on  a loan  basis,  fre- 
quently without  analysis  as  to  its  value 
for  museum  purposes.  Such  a policy  in- 
evitably led  to  the  amassing  of  large 
quantities  of  artifacts,  historical  items 
and  Missouriana,  Much  of  it  is  of  ques- 
tionable value, 

"The  Missouri  Resources  and  Development 
Commission  abolished  the  loan  policy  and 
today  accepts  only  gifts, 

"The  last  Legislature  appropriated  a sum 
of  money  to  permit  the  Commission  to  re- 
appraise its  storerooms  to  get  rid  of  use- 
less material.  This  question  now  arises: 

"In  1926  a Mrs.  Guenther,  then  residing  in 
Jefferson  City,  placed  some  it  eras  in  the 
museum  on  loan.  The  items  are  of  little 
commercial  value  but  would  perhaps  have 
some  sentimental  value  to  the  donor.  In 
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attempting  to  return  this  loan  we  have  made 
every  effort  to  locate  Mrs.  Guenther  but 
have  not  been  successful.  It  is  my  opinion 
she  is  dead  and  so  we  have  also  tried  to 
locate  a daughter  who  moved  from  Jefferson 
City  in  the  *30s.  We  have  been  unsuccessful 
in  locating  anyone  connected  with  the  family. 

’’Since  the  material  is  of  no  value  to  the 
museum  and  since  this  is  only  one  example 
that  we  expect  to  recur  numerous  times,  we 
would  appreciate  your  advising  us  as  to  what 
liability  we  might  incur  if  we  disposed  of 
this  material.  Disposition  might  be  by 
several  means.  Some  material  because  of  its 
worthlessness  probably  would  be  hauled  to 
the  dump,  anything  which  had  some  value  but 
not  usable  in  the  State  Museum  would  be  made 
available  to  city  and  school  museums  through- 
out the  state. 

’’Specifically,  we  would  appreciate  an  opin- 
ion as  to  whether  or  not  the  Division  of 
Resources  and  Development  would  incur  lia- 
bility by  disposition  of  such  material,  after 
having  made  every  effort  to  return  it  to  its 
donor.” 

At  the  outset,  we  will  dispose  of  the  question  relating  to 
the  exhibit  received  from  the  lady  mentioned  in  your  letter  of 
inquiry.  Upon  receipt  of  the  letter,  and  through  the  coopera- 
tive efforts  of  your  department  and  of  this  department,  a rela- 
tive of  the  lady  was  located  and  we  are  now  advised  that  the 
exhibit  placed  in  the  museum  by  her  has  been  returned. 

However,  the  over-all  question  remains  as  to  the  liability 
of  the  Division  of  Resources  and  Development,  or  individual 
members  or  employees  thereof,  arising  from  the  disposition  of 
exhibits  whose  ownership  is  unknown  or  whose  owners  may  not  be 
located. 


The  lapse  of  a long  period  of  time  between  the  placing  of 
an  exhibit  with  the  state  museum  and  the  present,  coupled  with 
the  failure  of  the  owner  thereof  to  make  demand  for  its  return, 
might  be  thought  to  constitute  an  ’’abandonment”  thereof  so  that 
the  State  of  Missouri  might  thereupon  succeed  to  the  title 
thereto.  However,  this,  we  find,  will  not  be  the  result  under 
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the  conditions  outlined,  for  the  reason  that  under  Missouri  law 
such  abandonment  occurs  only  when  an  aetual  intent  to  abandon 
on  the  part  of  the  owner  coincides  with  the  fact  of  failure  to 
assert  possessory  rights.  This  phase  of  the  Missouri  law  is 
derived  from  the  Spanish  law  and  has  been  repeatedly  expressed 
in  decisions  of  the  appellate  courts  of  this  state.  See  Equit- 
able Life  Assurance  Society  of  U.S.  v.  Mercantile-Commerce  Bank 
& Trust  Co.,  155  Fed.  2d  776,  Cert.  Den,  67  Supreme  Court  114, 
329  U.S.  760,  91  L.  Ed.  655}  Clark  v.  Hammerle,  36  Mo.  620} 
Gerber  v.  Appel,  164  S.W,  2d  225,  opinion  quashed  in  part  State 
ex  rel.  Appel  v.  Hughes,  173  S.W.  2d  45,  351  Mo.  4#S,  and  other 
cases  cited  therein. 

The  rule  is  perhaps  most  concisely  set  out  in  Gerber  v. 
Appel,  164  S.W.  2d  225,  from  which  we  quote,  l.c.  22&: 

” * * * * Abandonment,1  in  law,  is  defined 
to  be  the  relinquishment  or  surrender  of 
rights  or  property  by  one  person  to  an- 
other. It  includes  both  the  intention  to 
abandon  and  the  external  act  by  which  the 
intention  is  carried  into  effect.  To  con- 
stitute an  abandonment  there  must  be  the 
concurrence  of  the  intention  to  abandon 
and  the  actual  relinquishment  of  the  prop- 
erty, so  that  it  may  be  appropriated  by 
the  next  comer.  * * *” 

You  have  referred  to  a ’’loan  policy”  having  been  in  force 
prior  to  the  state  museum  having  been  placed  under  the  control 
of  the  Commission  of  Resources  and  Development.  We  are  advised 
that  such  ”loan  policy”  was  not  carried  out  through  the  medium 
of  written  agreements,  and  therefore  copies  of  such  agreements 
are  unavailable.  In  the  absence  of  such  agreements,  we  can  but 
direct  your  attention  to  certain  general  rules  applicable  to 
bailments.  It  is  our  thought  that  the  placing  of  an  exhibit 
with  the  state  museum  does  constitute  a bailment.  Absent  an 
express  agreement  to  the  contrary,  bailments  are  terminable  at 
will.  Other  factors  which  may  bring  about  such  a termination 
of  the  bailment  may  arise  from  destruction  of  the  subject  matter, 
by  the  conduct  of  the  parties,  by  completion  of  the  purpose  of 
the  bailment,  or  by  lapse  of  time  in  accordance  with  the  terms 
of  the  bailment.  The  general  rule  in  this  regard  is  found  in 
’'Bailments”  & G.J.S.,  p.  321,  from  which  we  quote: 

”A  bailment  may  be  terminated  by  agreement 
or  conduct  of  the  parties,  by  destruction 
of  the  subject  matter,  by  completion  of  its 
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purpose,  or  by  lapse  of  time  in  accordance 
with  its  terms.  The  death  of  bailor  or 
bailee  may  terminate  a bailment  for  the 
sole  benefit  of  either.” 

Apparently,  bailments  here  under  consideration  are  also 
terminable  by  the  state  museum  in  its  capacity  as  bailee.  Upon 
such  termination  occurring,  the  bailor,  who  in  this  instance  is 
the  owner,  is  entitled  to  possession  of  the  property.  However, 
since  in  your  case  the  converse  of  this  situation  presents  the 
problem,  viz.,  a desire  to  voluntarily  return  the  balled  prop- 
erty, it  becomes  necessary  to  determine  what  steps  must  be  taken 
to  effectuate  the  termination  of  the  bailment . 

It  is  fundamental  in  such  cases  that  notice  of  such  termina- 
tion be  given  by  the  bailee  to  the  bailor.  We  quote  from  Truck 
Leasing  Corp.  v.  Swope,  et  al,,  24&  S.W.  2d  $4,  l.c*  &6i 

” >;<  * * We  have  no  fault  to  find  with  de- 
fendants* statement  that  a bailment  for  an 
indefinite  time  is  terminable  at  will**  * *” 

Inasmuch  as  the  facts  stated  in  your  letter  of  inquiry 
indicate  that  such  notice  cannot  be  given,  we  are  at  a loss  to 
determine  how  the  bailment  can  be  terminated.  Of  course,  the 
assertion  of  a claim  of  unqualified  ownership,  adverse  to  the 
rights  of  the  true  owner , would  initiate  the  period  of  limita- 
tions. Upon  the  expiration  of  the  applicable  period,  title  to 
the  property  would  then  become  vested  in  the  State  of  Missouri, 
and  the  subsequent  disposal  thereof  would  be  governed  by  the 
general  laws  relating  to  personal  property  belonging  to  the  state. 
However,  we  feel  that  it  is  doubtful  that  the  State  of  Missouri, 
acting  through  an  administrative  agency,  would  wish  to  assume  such 
an  adversary  position  with  persons  who  have  placed  exhibits  in  the 
state  museum. 

In  the  alternative,  it  seems  that  it  will  be  necessary  that 
the  exhibits  be  kept  safely  stored,  exercising  reasonable  care  for 
their  preservation,  until  such  time  as  the  true  owner  may  be 
located.  Until  such  time  has  elapsed,  it  is  our  thought  that  any 
disposal  or  destruction  of  the  exhibits  would  constitute  a tres- 
pass upon  the  property  rights  of  the  true  owner  thereof. 

CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  the  bailment  of 
exhibits  placed  in  the  state  museum  may  be  terminated  only  in 
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accordance  with  the  terms  of  such  bailment  and  that,  in  the 
absence  of  any  agreement  for  the  termination  thereof,  such 
bailment  may  be  terminated  only  by  notice  to  the  true  owner 
of  such  exhibits. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Will  F.  Berry,  Jr. 

Tours  very  truly, 


John  M.  Dalton 
Attorney  General 

WFB/vtl 
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CORONERS:  In  cases  of  death  where  there  is  no 

DEATH  CERTIFICATES:  physician  in  attendance  upon  the  death 

HEALTH  OFFICER:  of  t(he  deceased  person,  and  death  is 

VITAL  STATISTICS:  not  such  as  to  bring  it  within  the 

jurisdiction  of  the  coroner,  the  per- 
son in  charge  of  interment  may,  during  the  incapacity  of  the  local 
registrar  to  perform  his  duties,  directly  notify  the  local  health 
officer,  and  said  local  health  officer  should  complete  the  certificate 
of  death,  in  accordance  with  Section  193-140,  RSMo  19^9- 


OPINION  NO.  64 


February  15,  1954 


Honorable  Richard  D.  Moss 
Assistant  Prosecuting  Attorney 
Jasper  County 
Snyder  Building 
Carthage,  Missouri 

Dear  Sir: 


FI  LED 


By  letter  dated  February  1,  1954,  you  requested  an  official 
opinion,  as  follows: 

" * * * The  coroner  refused  to  sign  death 
certificates  unless  there  is  a question  of 
suicide,  accidental  death  or  homicide.  The 
local  registrar  of  this  district  is  in  the 
hospital,  therefore  he  is  unable  to  sign 
as  medical  attendant  on  such  deaths . 


"The  coroner  has  ordered  Dr.  K.  E.  Baker, 
county  physician  for  the  eastern  district 
of  Jasper  County,  to  sign  such  certificates. 
Dr.  Baker  would  like  to  know  whether  he 
should  sign  certificates  for  persons  who 
die  without  being  attended  by  a physician, 
such  as  persons  found  dead. 

"Please  give  us  an  opinion  as  who  should  sign 
the  death  certificates  in  such  cases.  Whether 
it  be  the  county  physician  or  the  county  coro- 
ner. Then  we  could  pass  such  information  to 
the  coroner,  county  physicians  and  funeral 
service  firms.  * * * " 


We  assume  that  the  "county  physician"  to  which  you  refer  in 
your  letter  is  a county  health  officer  appointed  pursuant  to 
Section  192.260,  RSMo  1949: 
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"The  county  courts  of  the  several  counties 
of  this  state  may  appoint  a duly  licensed 
qualified  physician  as  a county  health  of- 
ficer for  a term  of  one  year,  and  in  the 
event  a vacancy  is  created  in  the  office 
of  the  county  health  officer,  such  court 
may  appoint  a duly  licensed  qualified 
physician  for  the  unexpired  term.  If  the 
county  court  of  any  county  decides  to 
appoint  a county  health  officer  as  em- 
powered in  this  law,  it  shall  agree  with 
the  officer  as  to  the  compensation  and 
expenses  to  be  paid  for  such  service, 
which  amount  shall  be  paid  out  of  the 
county  treasury  of  the  county.  Nothing 
contained  herein  shall  be  construed  to 
require  the  county  court  of  any  county  to 
appoint  a county  health  officer  in  any 
county . " 

Upon  presentation,  by  the  person  in  charge  of  interment  of  a 
dead  body,  of  a certificate  of  death  to  the  physician  last  in  attend 
ance  or  to  the  coroner  in  those  cases  in  which  he  has  jurisdiction, 
said  last  attending  physician  or  coroner  must  certify  thereon  the 
cause  of  death  according  to  his  best  knowledge  and  belief.  This  is 
required  by  Paragraphs  1 and  2 of  Section  193 • 1^0: 

"1.  The  person  in  charge  of  interment  shall 
file  with  the  local  registrar  of  the  district 
in  which  the  death  or  stillbirth  occurred  or 
the  body  was  found  a certificate  of  death  or 
stillbirth  within  three  days  after  the  oc- 
currence . 

"2.  In  preparing  a certificate  of  death  or 
stillbirth  the  person  in  charge  of  interment 
shall  obtain  and  enter  on  the  certificate  the 
personal  data  required  by  the  division  from 
the  persons  best  qualified  to  supply  them. 

He  shall  present  the  certificate  of  death 
to  the  physician  last  in  attendance  upon 
the  deceased  or  to  the  coroner  having  juris- 
diction who  shall  thereupon  certify  the  cause 
of  death  according  to  his  best  knowledge  and 
belief.  He  shall  present  the  certificate  of 
stillbirth  to  the  physician,  midwife  or  other 
person  in  attendance  at  the  stillbirth,  who 
shall  certify  the  stillbirth  and  such  medical 
data  pertaining  thereto  as  he  can  furnish." 
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Paragraph  3 of  Section  193*1^0  provides  for  the  certification 
of  the  cause  of  death  in  those  cases  in  which  there  was  no  physi- 
cian in  attendance  upon  the  dead  person,  and  over  which  the  coroner 
has  no  jurisdiction. 

"3-  Thereupon  the  person  in  charge  of  inter- 
ment shall  notify  the  appropriate  local  regis- 
trar, if  the  death  occurred  without  medical 
attendance,  or  the  physician  last  in  attend- 
ance fails  to  sign  the  death  certificate.  In 
such  event  the  local  registrar  shall  inform 
the  local  health  officer  and  refer  the  case 
to  him  for  immediate  investigation  and  certi- 
fication of  the  cause  of  death  prior  to  is- 
suing a permit  for  burial,  cremation  or  other 
disposition  of  the  body.  When  the  local 
health  officer  is  not  a physician  or  when 
there  is  no  such  officer,  the  local  registrar 
may  complete  the  certificate  on  the  basis 
of  information  received  from  relatives  of 
the  deceased  or  others  having  knowledge  of 
the  facts.  If  the  circumstances  suggest 
that  the  death  or  stillbirth  was  caused  by 
other  than  natural  causes,  the  local  regis- 
trar shall  refer  the  case  to  the  coroner  for 
investigation  and  certification." 

Thus  it  appears  that  if  a death  occurs  without  medical  attend- 
ance, or  if  the  last  medical  attendant  refuses  to  certify  as  to 
cause  of  death,  and  the  death  is  such  as  not  to  come  within  the 
jurisdiction  of  the  coroner,  the  provisions  of  Paragraph  3 of  Sec- 
tion 193*1^0  apply.  In  such  event,  the  statute  requires  the  local 
registrar  to  inform  the  local  health  officer,  and  such  local  health 
officer  shall,  if  he  be  a physician,  issue  the  certification  of  the 
cause  of  death.  We  conclude  that  the  "local  health  officer"  referred 
to  in  said  Section  193-1^0,  Paragraph  3,  is  the  county  health  of- 
ficer authorized  by  Section  192.260,  supra.  Having  determined  that 
in  those  cases  in  which  there  was  no  last  attending  physician,  and 
the  death  is  not  such  as  to  bring  it  within  the  jurisdiction  of 
the  coroner,  the  person  in  charge  of  interment  must  notify  the 
local  registrar,  who  then  shall  notify  the  local  health  officer  for 
investigation  and  certification  of  cause  of  death,  it  is  necessary 
to  determine  whether  the  person  in  charge  of  interment  may,  instead 
of  notifying  the  local  registrar  who  is  unable  to  perform  the  duties 
of  his  office  because  of  illness,  directly  inform  the  local  health 
officer  of  the  case.  We  conclude  that  if  the  local  registrar  is 
incapacitated  from  performing  his  duties,  and  he  has  no  deputy  or 
other  authorized  person  to  relay  the  notice  of  death  to  the  local 
health  officer,  that  the  notification  may  be  given  directly  by  the 
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person  in  charge  of  interment  to  the  local  health  officer.  This 
conclusion  is  based  upon  the  premise  that  the  relay  of  information 
from  the  person  in  charge  of  interment  to  the  local  health  officer 
through  the  local  registrar  is  purely  a mechanical  act,  the  omis- 
sion of  which  would  not  in  anywise  affect  the  purpose  of  this  sec- 
tion, i.e.,  to  have  an  authorized  person  ascertain  the  cause  of 
death . 


CONCLUSION 


In  the  premises,  therefore,  it  is  the  opinion  of  this  office 
that  in  those  cases  of  death  where  there  is  no  physician  in  attend- 
ance upon  the  death  of  the  deceased  person,  and  the  death  is  not 
such  as  to  bring  it  within  the  jurisdiction  of  the  coroner,  the 
person  in  charge  of  interment  may,  during  the  incapacity  of  the 
local  registrar  to  perform  his  duties,  directly  notify  the  local 
health  officer,  and  said  local  health  officer  should  complete  the 
certificate  of  death,  in  accordance  with  Section  193.140,  RSMo  1949. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  Paul  McGhee. 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


OPERATORS'  LICENSE:  Director  of  Revenue  may  not  revoke 


operators'  licenses  of  persons  found 
guilty  of  violating  city  ordinances. 


March  31,  1954 


Mr*  M*  $«.  Morula 
Director  of  Revenue 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  Is  made  to  your  request  for  an  official 
opinion  of  tfal.fi  department  reading  as  follows: 

"We  would  appreciate  having  from  your 
department  an  official  opinion  on  the 
following  question* 

"Do  w©  have  authority  to  revoke  operators' 
licenses  of  persons  convicted  in  city 
courts  for  drunken  driving,  leaving  the 
scene  of  an  accident,  or  any  other  convic- 
tion which  requires  mandatory  revocation 
of  licenses  in  state  courts? 

"This  information  is  necessary  for  the 
use  of  our  Driver’s  License  Division." 

The  duties  imposed  upon  the  Director  of  Revenue 
with  respect  to  the  revocation  of  operators’  and  chauffeurs' 
licenses  are  set  forth  in  Section  302,271,  RSMo  1949,  as 
amended  Law®  of  1951*  page  678 i 

"The  director  shall  forthwith  revoke  the 
license  of  any  operator  or  chauffeur  upon 
receiving  a record  of  such  operator’s  or 
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chauffeur’s  conviction  of  any  of  the  follow- 
ing offenses,  when  such  conviction  has  be- 
come final: 

"(1)  Manslaughter  resulting  from  the 
operation  of  a motor  vehicle; 

"(2)  Driving  a motor  vehicle  under  the 
Influence  of  intoxicating  liquor  or  a 
narcotic  drug; 

"(3)  Any  felony  in  the  commission  of 
which  a motor  vehicle  is  used; 

”(4)  Leaving  the  scene  of  an  accident 
knowing  that  injury  has  been  caused  to 
a person  or  damage  has  been  caused  to 
property  without  stopping  and  giving 
his  name,  residence,  including  city 
and  street  number,  to  the  injured  party, 
or  to  a police  officer,  or  to  other 
proper  person,  as  required  by  law; 

”(5)  Perjury  or  the  making  of  a false 
affidavit  to  the  department  of  revenue 
voider  this  chapter  or  under  any  other 
law  relating;  to  the  ownership  or  opera- 
tion of  motor  vehicles; 

"(6)  Conviction,  or  forfeiture  of  bail 
not  vacated,  upon  three  charges  of  care- 
less or  reckless  driving  committed  with- 
in a period  of  two  years, 

"(7)  Any  offenses  involving  the  wanton 
and  reckless  operation  of  a motor  vehicle 
which  has  resulted  in  the  death  of 
another. " 

It  is  a familiar  principle  of  statutory  construction 
that  legislative  enactments  are  to  be  construed  in  a manner 
to  effectuate  the  intent  of  the  General  Assembly  in  their 
passage.  In  determining  such  intent  recourse  may  be  had 
to  the  language  contained  in  the  statute  itself,  statutes 
in  pari  materia,  the  history  of  the  act  and  the  mischief 
it  liras  designed  to  remedy.- 
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It  will  b©  observed  that  the  first  six  enumerated 
offenses  are  ones  which  have  been  declared  criminal  by 
acts  of  the  General  Assembly,  The  seventh,  which  is  more 
or  less  indefinite,  but  is  rather  all-inclusive,  embraces 
several  crimes.  Further,  all  of  the  first  five  offenses 
enumerated  are  felonies.  The  sixth  offense  is  an  aggravated 
case  in  that  before  revocation  is  to  be  made  thereunder  there 
must  have  been  three  convictions  of  careless  or  reckless 
driving  committed  within  a period  of  two  years. 

From  the  foregoing  it  will  be  seen  that  all  of  the  offenses 
enumerated  in  the  statutes  are  ones  of  comparative  seriousness. 
They  are  of  an  entirely  different  nature  than  those  which  may 
be  prosecuted  under  municipal  ordinances  duly  enacted.  In 
Missouri,  as  a matter  of  fact,  it  has  long  been  held  that 
prosecutions  for  violations  of  such  municipal  ordinances  are 
actually  civil  cases  and  are  not  criminal  in  nature.  See 
Village  of  Marble  Hill  v.  Caldwell,  176  3,W.  294,  189  Mo. 

App,  286, 

It  is  also  to  be  observed  that  in  referring  to  the  statute 
quoted  supra,  the  Legislature  passed  Section  302,225,  RSMo 
1949,  as  amended.  Laws  of  1951,  page  678.  This  act  incorporates 
the  following  significant  provisions: 

”1.  Whenever  any  person  is  convicted 
of  any  offense  or  of  the  last  of  a series 
o?  three  offenses  for  which  this  chapter 
makes  ^lan'd'a‘•£ot’y,  the  revocation  of  the 
operator's  or chauffeur’  s license  of 
such  person  by  "the  director,  the  circuit 
c ourt  or  magistrate  court  In  which’  suofl 
convicHon  is  had  shall'  require  the 
surrender  to  it  of  all  operator’s  and 
chauffeur’s  licenses,  then  held  by  the 
person  so  convicted,  and  the  eourt  shall 
within  ten  days  thereafter  forward  the 
same,  together  with  a record  of  such 
conviction  to  the  director.  # » 

(Emphasis  ours,) 

It  Is  apparent  that  the  Legislature  contemplated  that 
the  revocations  provided  In  Section  302.271,  RSMo  1949,  as 
amended  Laws  of  1951,  page  678,  would  be  only  for  convictions 
which  occurred  for  prosecutions  of  state  laws  in  state  courts. 
The  emphasized  portion  of  Section  302.225,  RSMo  1949,  as 
amended,  Laws  of  1951,  page  678,  seems  to  us  to  render  this 
conclusion  imperat Ive, 
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CONCLUSION 


In  the  premises  we  are  of  the  opinion  that  the  Director 
of  Revenue  of  the  State  of  Missouri  does  not  have  authority 
to  revoke  operators1  licenses  of  persons  found  guilty  of 
violations  of  municipal  ordinances. 

She  foregoing  opinion,  which  I hereby  approve,  was  pre«* 
pared  by  my  assistant,  Will  F*  Berry,  Jr, 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 
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TAXATION  AND  REVENUE:  Wentworth  Military  Academy  as  presently 

organized  is  not  exempt  from  the  Missouri 
Sales  Tax  upon  purchases  made  to  or 
sales  made  by  such  organization. 


April  20,  1954 


Pile  No.  64 


Mr.  M.  E.  Morris 
Director  of  Revenue 
.Jefferson  City,  Missouri 

Attention:  L.  M.  Chiswell,  Supervisor,  Sales  Tax 


FI  LED 
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Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows: 

"Enclosed  herewith  you  will  find  certi- 
fied copies  of  the  following  documents 
filed  with  the  Circuit  Court  of  Lafayette 
County,  Missouri;  these  having  been  filed 
by  the  Wentworth  Military  Academy  of 
Lexington,  Missouri 

"Petition  for  Pro  Forma  Decree 
Articles  of  Association. 

"These  are  submitted  for  the  reason  that 
this  department  has  always  placed  the 
Wentworth  Military  Academy  in  the  category 
of  a private  school  operated  for  profit 
and  therefore  subject  to  all  provisions 
of  paragraph  (2)  of  Section  144.010  R.  S. 

Missouri  1949.  We  have  not  changed  our 
position  but  the  Academy  now  contends  that 
it  is  provided  exemption  by  reason  of  the 
fact  the  Petition  for  Pro  Forma  Decree 
has  been  approved  by  the  Court  and  the 
Decree  issued. 


Mr.  M*  E.  Morris 


"By  mutual  agreement  with  the  Academy  the 
department  herewith  requests  am  official 
opinion  from  your  office  whether  the 
Academy  qualifies  for  exemption  from  the 
application  of  the  Sales  Tax  to  its  pur- 
chases  and  sale  8 of  tangible  personal 
property  used  in  the  conduct  of  its 
normal  functions  and  activities." 

Two  statutes  relate  to  exemptions  from  the  Missouri 
Sales  Tax  Act  which  is  found  as  Chapter  144#  RSMo  1949.  They 
are  Sections  144*030  and  144*040*  RSMo  1949*  The  latter  is 
applicable  to  the  matter  now  under  Inquiry  and  we  quote  it 
in  full: 

"In  addition  to  the  exemptions  under  sec- 
tion 144*030  there  shall  also  be  exempted 
from  the  provisions  of  this  chapter  all 
sales  made  by  or  to  religious,  charitable , 
eleemosynary  institutions,  penal  Ins t itu- 
tlons  and  industries  operated  by  the  de- 
partment of  penal  institutions  o£  educa- 
tional institutions  supported  by  public 
funds  or  by ' religious " organ ‘izatlons,  in 
the  conduct  of  the  regular  religious, 
charitable,  eleemosynary,  penal  or  educa* 
tional  functions  and  activities,  and  all 
sales  laade  by  or  to  a state  relief  agency 
in  the  exercise  of  relief  functions  and 
activities,"  (Emphasis  ours.) 

We  have  examined  the  Articles  of  Association  and  the  Pro 
Forma  Decree  entered  by  the  Circuit  Clerk  of  Lafayette  County, 
Missouri,  pursuant  to  petition  therefor  of  the  Wentworth  Mili- 
tary Academy,  which  you  have  submitted  with  your  opinion 
request.  It  is  immediately  apparent  that  the  nature  of  the 
organization  is  such  that  it  is  not  to  be  classed  as  an  edu- 
cational institution  supported  by  public  funds,  and  therefore, 
to  such  extent  the  above-quoted  statute  is  inapplicable. 

That  leaves  for  consideration  the  question  of  Whether 
the  corporation  as  it  now  exists  may  be  classed  as  "charitable" 
within  the  meaning  of  the  exemption  statute*  We  have  examined 
the  many  cases  defining  "charity",  "charitable"  and  "charitable 
institutions,"  It  seems  that  the  predominate  characteristics 
of  such  organizations  as  may  qualify  as  "charitable"  may  be 
enumerated  as  follows: 
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(1)  Inhere  must  be  no  pecuniary  benefit  to  any  private 
person  over  and  above  reasonable  remuneration  for  services 
actually  performed  on  behalf  of  the  corporation,  and, 

(2)  The  organization  must  devote  the  greater  portion 
of  its  activities  to  the  relief  of  the  indigent  even  though 
the  class  of  such  Indigents  may  be  limited  to  particular  re- 
ligious, racial  or  other  distinct  groups. 

There  is  no  doubt  but  that  the  organization  under  considera- 
tion qualifies  with  respect  to  (1)  above*  however,  it  is  our 
opinion  that  it  does  not  qualify  with  respect  to  (2).  It  will 
be  observed  that  the  Articles  of  Association  clearly  disclose 
that  it  is  proposed  to  operate  the  educational  Institution  upon 
a basis  that  it  will  return  earnings  over  and  above  the  cost 
of  operation.  The  only  reference  throughout  the  entire  articles 
with  respect  to  indigent  or  needy  persons  is  the  following 
sentence  found  as  a part  of  Article  VII. 

"It  shall  have  the  right  to  establish  or 
augment  an  endowment  fund  or  funds  for 
the  carrying  out  of  any  of  the  purposes 
of  the  corporation,  or  to  provide  scholar- 
ships for  needy  and  deserving  students,” 

It  is  further  noted  that  merely  the  "right”  to  do  and  per- 
form such  services  with  respect  to  indigent  or  needy  students 
has  been  reserved  and  there  is  no  direct  obligation  upon  the 
board  of  trustees  to  in  fact  carry  out  such  pemissive  authority. 
For  these  reasons  we  reach  the  conclusion  that  the  Wentworth 
Military  Academy  as  presently  organized  is  not  a charitable  in- 
stitution within  the  meaning  of  Section  lljlj,.0lj.0,  BSMo  1949. 

CONCLUSION 


In  the  premises  we  are  of  the  opinion  that  the  Wentworth 
Military  Academy  as  presently  organized,  is  not  exempt  from 
the  Missouri  Sales  Tax  upon  purchases  made  to  or  sales  made 
by  such  organization. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant.  Will  P.  Berry,  Jr, 


Very  truly  yours. 


WFB: vlw 


JOHN  M.  DALTON 
Attorney  General 
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LOTTERIES: 


" Joker”  is  not  a lottery: 


FILED 


|i  • # fi 

Machine  called  ."Joker”  having"  aH:  •'b'utwal’d  ap- 
pearances and'method  of  operation  similar 
to  a slot  machine,  except  "Joker"; has  no 
means  by  which  money  can  be  inserted  or  ob- 
tained therefrom,  and  all  a successful  player 
can  win  are  free  games;  said  machiAe  is  not 
a gaming  device  adapted,  devised  pp  designed 
for  the  purpose  of  playing  any  game  of  chance 
for  money  or  property  within  the  meaning  of 
Section  563.370,  RSMo  Cum.  Supp.  1953.  Keep- 
ing device,  or  inducing  others  to  play  same 
is  not  a violation  of  the  section. 


July  9 » 1954 


Honorable  J«  P.  Morgan 
Prosecuting  Attorney 
hivihgeton  County  . ■ ■ 


Dear  Mr.  Morgan* 


this  department  is  in  receipt  of  your  recent  request  for 
an  official  opinion  which  reads*  in  part,  as  follows* 

would  appreciate  aneplnion  of  your  office  ■ ■ 
in  answer  to  the  questions  herein  set  out  based 
on  the  following  facts*  The  Vinson  Amusement 
C ompany  o f 0htll lco the , Missouri,  has  for  many 
years  owned  and  operated  many  music  and  pin 
ball  maGhines*  m8y  recently  signed  a contract 
to  be  distributors  of  a similar  device  which  ha® 
all  of  the  outward  appearances  of  a slot  machine, 

. but' -ha®:  :no;  ‘place  for  coinsto  fee  ^inserts#  or  dis» 
charged  by  the  machine*  The  sole  objective  from 
my  observation  has  been  the  construction  of  a 
machine  that  weald  he  attractive  from  the  stand* 
point  of  players  and  who  could  stand  no  chance 
at  all  other  than  the  winning  of  free  games, 
which  with  this  device  would  be  nothing  other 
than  pulling  the  handle  one  time  for  each  game 
won.  The  name  they  have  adopted  in  calling  it 
the  * Joker'  would  be  very  appropriate. 

4*  # c ■ e ■»  o ©.  a ee  # 


"At  Mr.  Vinson's  insist anoe  I personally  examined 
the  machine  and  found  that  there  was  no  opening 
for.  the vinsertion  of  ceiha  nr  where. money  Is  com* 
monly  discharged  from  a slot  machine.  The  control 
box  along  side  of  the  seme  that  is  shown  in  the 


Honorable  J*  F.  Morgan* 


picture  apparently  Is  to  be  on  the  back  bar  of 
the  counter  and  one  desiring  to  play  the  ♦ Joker1 
would  pay  the  attendant  who  would  run  up  as  many 
free  games  as  were  paid  for*  This  score  would 
be  indicated  on  the  three  openings  on  the  front 
of  the  machine  and  it  i#0uld  bake  one  game  each 
time  the  handle  was  pulled  one  time*  Xh  the 
event  one  had  a winner  as  it  was  known  on  slot 
machines  the  machine  would  run  up  additional 
free  games*  I might  say  that  the  Inside  of  the 
apparatus  does  not  have  any  reels  whatever  and 
the  variation  In  the  result  of  each  pull  of  the 
handle  is  dependent  upon  which  light  goes  on 
behind  eaOh  and  every  inslgbia  on  the  face  of 
the  different  bells  and  plums  shown* 

# a « # 0 # 


"The  question  is* 

"1.  Is  a machine  that  has  all  outward  appear* 
V ances  of  being  an  illegal  slot  machine* 

but  which  has  no  means  by  which  money  oan 
be  inserted  or  obtained  from  the  same  and 
only  registers  free  plays  as  on  a pin 
ball  machinei'  to  be  considered  a gambling 
device  and  prohibited  by  the  present  laws 
of  the  State?” 


Naming  was  not  a criminal  offense  at  common  law,  and  the 
devices  used  for  those  purposes  Were  not  unlawful  per  se. 

The  general  rule  in  this  regard  has  been  stated  in  C. J .S., 

Volume  38,  page  142,  to  be* 

“Gaming  in  and  of  itself,  when  not  so  public 
as  to  constitute  a nuisance,  was  not  a crime 
at  common  law,  and  is  not  unlawful  per,  se* 

However,  under  statutes  in  the  several  states, 
gaming  generally  or  of  certain  kinds  Is  now  an 
offense.” 

It  is  not  a criminal  offense  to  keep  or  operate  gaming 
devices  unless  It  has  been  declared  such  by  statute  $ In  Missouri, 
Section  £63.370,  HSMo  Cumulative  Supplement^  i-95>'3§!  provides  that 
any  of  the  gaming  devices  therein  mentioned,  kepti|  or  operated 
is  a criminal  offense*  Said  Section  reads  as  follows* 

"Every  person  who  shall  set  up  or  keep  any 
table  or  gaming  device  commonly  called  ABC, 
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faro  bank,  E 0,  roulette,  equality,  keno,  slot 
machine,  stand  or  device  of  whatever  pattern, 
kind  or  make,  or  however  worked,  operated  or 
manipulated,  or  any  kind  of  gambling  table  or 
gambling  device  adapted,  devised  and  designed 
for  the  purpose  of  playing  any  game  of  change 
• for  monev  ©r.^op^^:' and  shall  indues, 

, or  permit . hiror  i®o» 

any  such  gaming  table  or  gambling  device,  or  at 
or  upon  any  game  played  or  by  means  of  suoh 
table  or  gambling  device  or  on  the  aide  or 
against  the  keeper  thereof,  shall,  on  oonvic- 
tioai;-  be  adjudged  guilty  of  a felony,  and  shall 
, be  punished  by  imprisonment  in  the  penitentiary 
for  a term  of  not  less  than  two  nor  mQi^^tban.::  :' 
f five  years,  or  by  imprisonment  in  the  county' 

jail  for  a term  not  more  than  one  year,” 

- ■ „ ' v.  . 

This  section  does  not  define  "slot  machine"  or  .any  of 
the  bhhe?  gating  devices  therein  referred  to,  but  merely 
refers  to  each  device  by  the  name  by  which  it  is  commonly 
called.  The  statute  further  recites  that  the  keeping  by  any 
person  of  such  devices  "adapted,  devised  and  designed  for  the 
purpose  of  playing  any  game  of  chance  for  money  or  property 
and  shall  induce,  entice  Or  permit  any  person  to  bet  or  play 
at  or  upon  any  such  gaming  table  or  gambling  device,  # * * 
shall,  on  conviction,  be  adjudged  guilty  of  a felony,  # •» 

Since  we  have  no  statutory  definition  of  a slot  machine  or 
of  the  manner  Of  playing  upon  same,  we  must  turn  to  the  statutes 
of  other  States  for  same* 

Ne  here  call  attention  to  Paragraphs  1 and  2,  Section  96^, 
Okl  ahoma  St  at  ut  e s of.  19^1#  defining  the  words  "slot  machine", 
and  which  reads  as  follows* 

"* First,  Any  machine,  instrument,  mechanism  or 
device  that  operates  or  may  be  operated  or  play- 
ed mechanically,  electrically,-  automatically  or 
manually,  and  which  can  be  played  or  operated 
by  any  person  by  inserting  in  any  manner  into 
said  machine,  instrument,'  mechanism  or  device , 
a coin,  chip,  token,'  check,-  credit,  money,  repre- 
sentative of  value,  or  a thing  of  value,  and  by 
which  play  or  operation  such  person  will  stand 
to  win  or  lose,  whether  by  skill  or  chance,  or 
by  both,  a thing  of  value;  and 
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”*  Second*  Any  machine,  instrument,  mechanism 
or  device  that  operates  or  may  be  played  or 
operated  mechanically,  electrically,  auto- 
matically, or  manually,  and  which  can  be  played 
or  operated  by  any  person  by  paying  to  or  de- 
positing with  any  person,  or  by  depositing  with 
or  in  any  cache,  receptacle*  slot,  or  place  a 
Coin,  chip,  token,  check*  credit,  money,  repre- 
sentative of  value,  or  a thing  of  value,  and  by 
which  play  or  operation  such  person  will  stand 
to  win  or  lose,  whether  by  skill  or  chance,  or 
by  both,  a thing  of  value.*” 

r It  is  believed  that  this  definition  Is  a good  one  end 
gives  a clear  description  of  a slot  machine  and  the  manner 
of  operating  or  playing  same.  It  is  believed  that  said  de- 
finition is  in  accord  with  Section  £63.370,  supra,  as  to  the 
description  of  a slot  machine  and  the  manner  in  which  this 
gaming  device  is  operated,  However,  we  wish  to  point  out 
that,  in  our  opinion,  the  slot  machine  referred  to  In  the 
section  quoted.  Is  one  which  is  capable  of  having  money  In- 
serted into  a slot  for  that  purpose,  and  no  other  articles, 
such  as  those  mentioned  in  the  Oklahoma  statute,  being  the 
representatives  of  money,  are  mentioned  in  the  Missouri 
statute,  ®ie  Qldahoma  statute  refers  to  the  player  winning 
something  by  chance  or  skill,  or  both,  which  is  either  money 
or  a thing  of  value,  whereas,  Section  £63*370,  supra,  makes 
no  reference  to  skill*  With  these  exceptions  we  feel  that 
the  definition  of  a slot  machine  Is  a proper  one  and  is  with- 
in the  contemplation  of  the  Missouri  statute  now  under  con- 
sideration. 

Having  noticed  the  characteristics  of  a slot  machine  given 
in  the  statutory  definition,  it  remains  for  us  to  determine 
whether  the  machine  described  in  the  opinion  request  is  a slot 
machine . If  it  is  such  a machine,  then  the  keeping  or  operating 
of  it  would  be  a gambling  device  and  in  violation  of  the  statute. 

The  machine  called  “joker”  has  been  described  in  the  opinion 
request  as  having  “all  of  the  outward  appearances  of  a slot 
machine,  but  has  no  place  for  coins  to  be  inserted  or  discharged 
by  the  machine • The  sole  objective  from  my  observation  has  been 
the  construction  of  jl  machine  that  would  be  attractive ai from  the" 
standpoint  of  players  and  who  could  stand  no  chance  at  all  other 
than  the  winning  of  free  games,  which  with  this  device  would  'be** 
nothing  other  than ' pulling  the  handle  one  time  for  each  game  won.” 
(Underscoring  ours.l 
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It  is  obvious  that  the  “Joker”  player  can  take  no  chance 
of  winning  a prize  of  money  or  property  within  the  meaning  of 
Section  *?o3i3?0*  supra,  unless  the  winning  of  free  games  could 
be  classified  as  property*  The  case  of  State  vs*  One  "Jack  and 
Jill”  finball  Machine,  224  S.W,  (2d)  654*  is  one  in  point,  among 
other  matters,  holding  that  the  privilege  of  playing  free  games 
was  not  property  within  the  meaning  of  the  (rambling  Statute* 

The  Court  had  before  it  for  determination  the  sole  question 
as  to  whether  or  not,  in  the  operation  of  the  machine  in  question 
when  a player  is  entitled  to  free  games  upon  the  attainment  of  a 
certain  score  this  makes  the  machine  a gambling  device  under  our 
statutes  and  is  subject  to  confiscation* 

The  machine  had  teen  seized  under  a search  warrant  issued 
under  authority  of  Section  4173*  Ko;.  1939  (how  Section 
546*380*  RSMo  Cum,  Supp.  1953)  • Its  destruction  had  been  order- 
ed by  the  trial  court,  sinoe  the  maohine  had  been  found  to  be  a 
gaming  device  prohibited  by  Section  4176*  H.S*  Mo*  1939  (now 
Section  563*370,  RSMo  Gum*  Supp*  1953)*  The  Court  said,  l*c* 

866 1 

’’Many  other  cases  have  been  read  but  nearly  all 
of  them  construe  a statute  different  in  phrase- 
ology from  ours* 

"Gambling,  as  judicially  defined*  has  three 
" necessary  elements,  (1)  consideration  or  risk, 

(2)  chance  and  (3)  reward  or  prize*  But  the 
legislature  has  required  the  third  element, 
when  referable  to  a gambling  device,  to  be 
•money  or  property1  • Doe  s the  player  get 
property  for  his  nickel 7 k©  think  not.  It 
is  argued  that  he  gets  amusement.  The  vacuous 
mind  th&t  may  momentarily  be  brightened  by 
finding  entertainment  and  amusement  in  watch- 
ing a metal  ball  meander  aimlessly  over  the 
surface  of  an  inclined  table  and  finally  score 
by  dropping  from  sight  into  an  aperture  there- 
in, would  be  equally  entertained  by  watching  a 
certain  species  of  scarabaeoid  beetle  aimlessly 
roll  his  putrid  ball  across  the  ground  and  into 
a hole  where  eventually  it  becomes  sustenance 
for  itself  and  young*-  Would  not  the  entertain- 
ment and  amusement  in  each  instance  be  the  same 
though  five  cents  is  paid  to  pull  the  plunger 
in  the  one  and  in  the  latter,  the  propulsion 
is  by  the  beetle  and  its  accomplishments  are 
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not  emblazoned  upon  an  electrically  lighted 
scoreboard*  The  privilege  of  watching  either 
would  certainly  not  be  property,  under  Section 
ij.6 75*  and  we  shall  not  dignify  either  by  hold- 
ing it  to  be  *a  ’* thing”  of  value.1 

"If  a free  game  Is  property  or  a thing  of  value* 
what  kind  of  value  has  It?  Certainly  It  has  no 
educational  or  intellectual  Value.  How  could 
watching  a rolling  ball  bounce  from  peg  to  pin 
and  then  disappear,  enrich  the  mind  or  broaden 
one*s  intellect?  After  its  propulsion  by  the 
plunger,  gravity  moves  the  balls  but  that  law 
of  physics  was  discovered  by  Sir  Isaac  Newton 
and  became  common  knowledge  more  than  two  cen- 
turies ago*  Such  information  is  not  acquired 
by  inserting  a nickel  in  a pinball  machine. 

From  the  beetle,  one  might,  learn  some  new  fact 
relating  to  entomology  but  nothing  from  ‘Jack 
and  Jill, * If  there  is  educational  value  in 
either,  it  preponderates  in  favor  of  the  beetle, 
A,  free  play  certainly  has  not  the  educational 
value  of  a picture  show,  which  in  addition  to 
entertainment  and  amusement,  brings  before  the 
eyes  and  ears  of  millions,  scenes  and  descrip- 
tions of  faraway  places,  fine  acting,  historical 
facts  and  scientific  matters  that  could  be,  by 
them,  viewed  or  heard  in  no  other  way.  Few 
modern  developments  have  more  educational  value 
than  the  cinema. 

"A  free  game  has  no  physical  value  such  as  a 
game  of  golf,  which  by  its  pleasurable  exer- 
cise* coupled  with  fresh  air  and  sunshine 
develops  the  muscles,  Invigorates  the  body 
and  creates  a feeling  of  physical  well  being, 
thereby  improving  health  and  prolonging  life. 

No  sucn  benefits  appear  here.  To  be  allowed 
to  do  a useless  thing  free  does  not  make  that 
privilege  property  or  a * a" thing”  of  value* 
because  one  has  previously  paid  for  doing 
another  such  useless  thing.  There  is  a vast 
difference  between  cost  and  value.  Permis- 
sion to  use  a useless  device  Is  not  property 
of  *a,lthingH  of  value,*  though  the  device 
used  cost  money  to  construct,' 

"Does  the  player  receive  anything  of  financial 
or  economic  value?  Rather  lsn* t this  so-called 
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recreation  and  amusement  the  antithesis  of  value? 

If  one  * s time  Is  worth  anything*  It  is  a loss 
Instead  of  gal n*  a waste  instead;  of  reward*  Hope 
of  reward  or  gain,  above  the  amount  risked*  is 
the  lode  stone  of  gambling*  The  fact  that  one  has 
nald'five  cents  for  it  does  not  conclusively  fix 
that*  .or  "any  other  sum*  as  Its  value  orany  value 
at  all , 

‘’It  may  be  argued  that  opportunity  to  play  brings 
Customers  to  the  place  of  business  where  such  de- 
vices are  located.  Assuming  that  it  does*  that 
*pay  off1  does  not  go  to  the  one  who  risks  his 
nickel  ahd  takes  the  Chance*  If  the  only  benefit 
that  arises  from  the  keeping  of  the  device. goes 
to  the  keeper  by  reason  of  other  potential  busi- 
ness transactions  of  the  player*  it  could  hardly 
be  said  that  the  third  element  of  gambling  was 
present.  Rather,  the  first  element  of  gambling 
is  augmented, 

"The  legislature  may  decide  that  such  a device 
should  be  suppressed  because  it  is  useless* 
causes  a waste  of  valuable  time  and  tends  to  en- 
courage and  develop  the  gambling  instinct  in  the 
young,  an  argument  that  has  been  advanced*  dicta, 
in  mahy  decisions.  But  until  legislation  to  that 
effect  is  enacted,  we  must  construe  the  statutes 
as  we  find  them, 

ifThe  judgment  should  be  reversed  and  the  machine, 
so  seized,  returned  to  claimant.  It  Is  so  order- 
ed,” ' 

It  is  generally  conceded  that,  before  a device,  or  the 
operation  of  same,  can  be  classified  as  a gambling  device  or 
game  within  tlie  Contemplation  of  the  criminal  statutes  pJ*o* 
hlbltlng  the  keeping  or  operation  of  said  devices  or  games, 
three  essential  elements  must  co-exist  at  the  time  of  the 
keeping  of  said  game  or  device , named,  one,  consideration^ 
two,  chance,  and  three,  prize. 

Ordinarily,  the  consideration  is  the  amount  of  money 
or  other  property  paid  for  the  privilege  of  playing,  and  the 
player  by  so  doing  plays  the  game , taking  a chance  to  win  a 
prize  of  money  orpproperty,  which  is  usually  of  much  greater 
value  than  the  consideration  paid. 
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From  the  facts  given  in  the  opinion  request,  a player 
pays  a certain  amount  of  money  consideration  in  advance  for 
the  privilege  of  operating  the  device  known  as  “Joker”*  The 
operation  of  same  is  accomplished  when  the  player  pulls  the 
handle  located  upon  the  side  of  the  machine  • When  this  ac- 
tion is  completed  one  game  has  been  played#  At  such  time  the 
player  takes  a chance  on  winning  free  games,  which  games,  as 
was  pointed  out  by  the  Court  in  the  “ Jack  and  Jill”  Pinball 
Machine  case,  were  neither  money  nor  property,  hence,  such 
games  could  hot,  and  do  not,  constitute  a prise,  and  prise 
is  one  of  the  essential  elements  to  make  the  transaction  a 
game  of  chance.  . 

It  further  appears  that  the  " Joker”  was  constructed  for 
the  purpose  of  affording  innocent  amusement  to  players  and 
also  as  a stimulant  to  the  business  of  the  proprietor  in  whose 
place  of  business  the  machine  is  located#  It  is  obvious  that 
the  "Joker”  is  not  a slot  machine  or  a gambling  device  adapted, 
devised  and  designed  for  the  purpose  of  playing  any  game  of 
chance  for  money  or  property  within  the  meaning  of  Section 
563*370,  supra#  While  it  might  be  physically  possible  for 
players  to  gamble  upon  the  machine,  and  by  their  actions  make 
it  a game  of  chance,  yet  this  is  not  the  purpose  for  which 
the  machine  was  constructed  nor  Intended  to  be  operated,  con- 
sequently, said  machine  is  not  a gambling  device  per  se# 

The  statement  of  facts  does  not  disclose  that  the  machine 
referred  to  in  the  opinion  request  has  ever  been  used  for 
gambling  purposes..  In  the  event  such  facts  should  be  shown, 
then,  of  course,  in  that  particular  instance  the  machine  could, 
and  should  be  classified  as  a gambling  device,  and  the  keeping 
or  operation^  of  same  would  be  in  violation  of  the  statute. 

In  view  of  the  foregoing  and  in  answer  to  your  inquiry, 
it  is  our  thought  that  the  machine  described  in  your  letter 
and  called  “Joker”  is  not  a gambling  device,  and  that  the  keep- 
ing and  operation  of  same  is  not  prohibited  by  Section  563*370, 
supra# 


CONCLUSION 

It  is  the  opinion  of  this  department  that  a machine  referred 
to  as  “Joker”  and  having  all  the  outward  appearances  of  a device 
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commonly  called  a slot  machine,  but  having  no  means  by  which 
money  can  be  inserted  into  it,  and  no  money  or  property  of 
any  kind  obtained  therefrom,  and  free  games  are  all  that  a 
player  can  win  when  operating  it,  is  not  a gaming  device 
adapted,  devised  or  designed  for  the  purpose  of  playing  any 
game  of  chance  for  money  or  property,  within  the  meaning  of 
Section  563*3?0,  RSMo  Cum.  Supp,  1953*  The  keeping,  or 
inducing  others  to  play  or  operate  said  machine  is  not  a 
violation  of  said  statute. 

The  foregoing  ©pinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr,  Paul  N.  Chitwood, 


Yours  very  truly. 


JOHN  M,  DALTON 
Attorney  General 
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TAXATION:  No  Missouri  Inheritance  tax  due  on  insurance 

INHERITANCE  TAX!:  proceeds  held  in  manner  described. 


August  9,  1954 


M.  E*  Morris * Director 
Department  or  Rssrenn®  . 

Jefferson  City#  Missouri 

Attentions  0*  Gillilan 

Inheritance  fax  Division 

Dear  Sirs 

Reference  la  made  to  your  request  for  an  official  opinion  of 
this  department,  which  may  be  summarised  in  the  following  language 

Upon  the  death  of  an  assured,  a life  in- 
surance compahy,  under  an  agreement  with 
the  assured,  holds  the  proceeds  in  trust, 
paying  the  primary  beneficiary  interest 
thereon.  Upon  the  death  of  the  primary 
beneficiary  or  at  some  future  stated  time, 
the  corpus  of  the  trust  ©state  is  payable 
to  a secondary  beneficiary*  fhe  primary 
beneficiary  has  no  power  to  withdraw  any 
portion  of  the  corpus  of  the  trust  estate 
nor  to  alter  or  modify  the  terms  of  the 
trust  agreement  with  respect  to  the  rights 
of  the  secondary  beneficiary* 

It  Is  clear  to  be  seen  that,  in  the  circumstances  outlined, 
the  proceeds  of  the  life  insurance  policy  retain  their  Identity 
and  characteristics  as  such.  The  lack  of  authority  or  power  on 
the  part  of  the  primary  beneficiary  to  in  any  manner  control  the 
subsequent  disposition  of  the  corpus  of  the,  trust  estate  clearly 
discloses  that  such  identity  and  characteristics  are  not  lost. 

We  therefor©  think  that  your  problem  is  on©  of  comparatively 
simple  solution.  We  direct  your  attention  to  the  provisions  of 


*» 


M*  E*  Morris*  Biro© tor 


Section  11^5*020  RSMo  1924-9,  imposing  the  Missouri  inheritance  tax 
upon  various  types  of  transfers,  but  containing  the  following 
significant  exemption* 

«•  # *Jt 

"3,  Nothing  herein  contained  shall  be  con- 
strued as  imposing  a tax  upon* 

«- 

" (3)  The  proceeds  of  life  insurance  poli- 
cies payable  because  of  the  death  of  the 
insured  in  trust  or  otherwise,  to  the  ben- 
eficiaries other  than  the  Insured's  estate*” 

In  view  of  our  determination  that  the  corpus  of  the  trust 
estate  retains  its  characteristic?  as  proceeds  of  a life  insur- 
ance policy  payable  to  named  beneficiaries,  we  think  the  exemp- 
tion contained  in  the  section  quoted  is  applicable. 


CONCLUSION 

In  the  premises  we  are  of  the  opinion  that  no  Missouri  in- 
heritance tax  is  due  upon  the  payment  to  a secondary  beneficiary 
of  the  proceeds  of  a life  insurance  policy  payable  upon  the  death 
of  the  assured  under  a trust  agreement  with  the  life  insurance 
company  to  named  beneficiaries** 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Will  F*»  Berry,  Jr. 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 
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MOTOR  VEHICLE  SAFETY  RESPONSIBILITY:  Certified  copies  of  records 
CRIMINAL  PROCEDURE:  of  Motor  Vehicle  Safety 

EVIDENCE:  Responsibility  Unit  have 

not  been  made  "evidence” 

in  criminal  proceedings  by  virtue  of  statutory  .enantaaeni... 


September  9,  1954 


M . Sv  Morris , Director 
Department  of  Revenue 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows : 

"The  Safety  Responsibility  Sait  which 
administers  the  Safety  Responsibility  Law 
is  frequently  confronted  with  those  situ- 
ations in  which  a person  whose  operation 
and  registration  privileges  have  been 
suspended  refuses  to  surrender  licenses 
evidencing  such  privileges*  Section 
303.370  makes  such  refusal  a misdemeanor 
punishable  by  a fine  of  not  more  than 
1500.00  or  imprisonment  not  to  exceed  30 
days  or  both. 

"Prosecuting  Attorneys  throughout  this 
state  are  desirous  of  filing  charges  against 
these  people,  however,  they  are  having  great 
difficulty  establishing  a ’case*,  because 
many  Judges  are  refusing  to  accept  a certi- 
fied copy  of  the  safety  Responsibility 
Unit’s  record  of  suspension#  The  Judges 
point  out  that  Section  490. ISO,  Missouri 
Revised  Statutes,  1949,  which  provides  for 
the  submittal  of  certified  records  does  not 
include  records  of  the  Department  of  Revenue. 

It  would  be  virtually  impossible  as  a prac- 
tical matter  to  have  a representative  from 
this  Department  personally  appear  and  testify 
as  to  the  authenticity  of  the  original  sus- 
pension records. 


M,  E , Morris , Director 


"Prior  to  the  adoption  of  the  1945  Consti- 
tution many  of  the  activities  now  supervised 
by  the  Department  of  Revenue  were  under  the 
Secretary  of  State  or  State  Auditor.  It 
would  seem  artificial  to  reason  that  by  vir- 
tue of  the  creation  of  a new  department  that 
the  records  which  were  heretofore  acceptable 
in  a certified  form  are  now  no  longer  accept- 
able. Section  490.220  makes  admissable  all 
records  and  exemplifications  of  off  Tee  book® 
kept  in  any  public  office  of  the  United  States 
or  a sister  state  as  evidence  if  publicly 
attested  to  by  the  keeper  of  the  records . It 
is  evident  by  this  section  that  practically 
all  records  of  a sister  state  may  be  certified 
and  various  records  of  the  State  of  Missouri 
cannot. 

"In  view  of  the  foregoing  facts,  we  respect- 
fully request  your  opinion  as  to  whether  or 
not  Section  490. 1U0  can  be  interpreted  to 
include  the  papers  on  file  in  the  Department 
of  Revenue  in  addition  to  the  papers  of  the 
offices  specifically  enumerated  therein.” 

Section  490.1^0  RSMo  1949,  which  you  have  referred  to  in 
your  letter  of  inquiry,  forms  a portion  of  Chapter  490  RSMo 
1949  denominated  "Evidence”  and  reads  as  follows; 

"Copies  of  all  papers  on  file  in  the  office 
of  the  secretary  of  state,  state  treasurer, 
state  auditor  and  register  of  lands,  or  of 
any  matter  recorded  in  either  of  said  of- 
fices, certified  under  the  seal  of  the  re- 
spective offices,  shall  be  evidence  in  all 
courts  of  this  state.” 

It  will  be  observed  that  official  records  of  the  Depart- 
ment of  Revenue  have  not  been  included  within  the  scope  of  the 
statute. 


Of  course  this  is  equally  true  with  respect  to  the  official 
records  of  a great  many  other  departments  of  the  State  of  Mis- 
souri. We  have  diligently  searched  other  statutory  enactments 
of  the  General  Assembly  of  the  State  of  Missouri  and  do  not  find 
that  the  official  records  of  the  Department  of  Revenue  have  been 
placed  in  the  same  category  as  those  found  in  the  offices  of 
secretary  of  state,  state  treasurer,  state  auditor,  and  register 
of  lands. 


2 


M»  S«  Morris » Director 


It  is  an  elementary  rule  of  statutory  construction  that 
no  Occasion  for  construction  arises  with  respect  to  a statute 
which  is  definite  and  unambiguous . Neither  may  the  scope  of 
the  applicability  of  a statute  be  broadened  beyond  those  per- 
isbhb  oi*  Me  particular  i?ub4 Oct  matter  to  which,  by  its  own 
terms,  it  relates.  We  are  of  the  belief  that  the  particular 
statute  here  under  consideration  falls  within  such  a category 
and  that  no  construction  thereof  is  necessary, 

CONCLUSION  r 

In  the  premises,  we  are  of  the  opinion  that  certified 
copies  of  the  official  records  of  the  Motor  Vehicle  Safety 
Responsibility  Unit  have  not  been  accorded  the  status  of 
” evidence"  under  the  provisions  of  Section  490,160  RSMo  1949, 
or  under  any  other  statutory  enactment. 

The  foregoing  opinion , which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Will  F.  Berry,  Jr, 


Yours  very  truly, 


John  M.  Dalton 
Attorney  General 


MOTOR  VEHICLES: 
REVOCATION  OR  SUSPENSION 
OR  DRIVER'S  LICENSE: 


September  22,  1954 


H0nbrabl*>  M,  E.  Morris 
Director,  Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  - Mr*  ■ Morris  * . 

This  will  he  the  opinion  you  requested,  by  letter  asking 
if  the  Director  of  Revenue  has  authority  to  revoke  an  operator*  s 
or  chauffeur’s  license  under  Subparagraph  (7)  of  Section  302*271, 
V.A.M.S.  1949,  where  the  licensee  has  been  involved  In  an  accident 
which  resulted  in  the  death  of  another  person,  if  such  licensee 
has  been  convicted  of  careless  driving  only,  and  whether  the 
Director  has  the  authority  to  suspend  an  operator’s  or  chauffeur’s 
license  under  Section  302*261,  V.A.M.S*  1949,  Subparagraph!  1), 
where  the  licensee  has  pleaded  guilty  pr  has  been  convicted  of 
cardless  and  reckless ' driving. 

Your  letter  reads  as  follows} 

"fete  would  appreciate  having  an  opinion 
for  our  Driver’s  license  Division  con- 
cerning the  following  questional 

”{1)  Do  we  have  authority  to  revoke  an 
operator *s  or  chauffeur* s license 
under  Section  302.271*  sub-paragraph 
7,  where  the  person  has  been  involved 
in  an  accident  which  resulted  in  the 
death  of  another  person  if  he  has  been 
convicted  on  careless  driving  only? 

5(2)  Do  we  have  authority  to  suspend  an 

operator’s  or  chauffeur’s  license  under 
Section  302.281,  sub*paragraph  1,  where 


The  Director  of  Revenue  does  not  have' 
authority  to  revoke  a motor  vehicle  driver’s 
license  under  Section  302.271,  V.A.M.S. 

1949,  where  such  person  has  been  convicted 
of  careless  driving  only;  or  to  suspend 
such  driver’s  license  under  Section  302.281, 
V.A.M.S.  1949,  where  such  person  has  pleaded 
guilty  or  has  been  convicted  of  careless 
and  reckless  driving. 


Hon,  M,  E*.  Morris 


the  person  teas 
convicted  of 
driving?” 


Section 
year  request* 


guilty  or  been 
end  rookless 


Subsection  (?)  thereof,  and 

Subsection  (i)  thereof,  referred  to  in 
in  part*  as  follow! 


director  shell  f&rthiiiihrevoko  the  license 
of  any  oper&toror  chauffeur  upon  receiving  a 
record  of  such  operator* » or  chauffeur’ s con* 
vletion  of  any  of  the  following  offenses,  when 
such  conviction  hac  become  final! 


o o # o o o # # c o e c # c 


”(?)  Any  Offenses  Involving  the  wanton  and 
reckless  operation  of  a motor  vehicle  which 
has  resulted  in  the  death  of  another,” 

”1*  -The  director  shall,  suspend  the-'  license- 
of  an  operator  or  chauffeur  for  a period  of 
not  to  exceed  one  year*  upon  a showing  by 
the  records,  of -the  director-  or  any-  public 
records  that  the  operator  or  chauffeur* 

"(1)  Has  caused  the  death  or  personal  injury 
of  another  or  serious  property  damage  by  his 
wanton  and  rockless  operation  of  a motor 
vehicle*8 

The  St,  houis  Court  of  Appels  in  Sity  of  St*  I*ouio  vs. 
Hosier,  223  S,VJ,(2d)  lit*  held  that  a motor  vehicle  driver’s 
license  may  be  revoked  only  as  provided  by  law*;  The  court  said, 
X*c*  Ilf* 

”While  it  is  recogni^d  that  a driver’s 
license  amounts  to  no  mere  theft  a per* 
soiml  privilege  extended  to  the  operator 
of  a motor  vehicle  by  the  state  or  muni* 
cipal  authorities,  ouch  a license,  once 
granted,  is  nevertheless  not  to  be  re- 
voked arbitrarily,  but  only  In  the  manner 
and  on  the  grounds  provided  by  lavr*8 


Hon,  M*  E,  Morris 


This  means  that  such  driver*  s license  may  only  be  revoked 
(or  suspended)  upon  some  lawful  grounds  provided  by  law#  that  is# 
for  the  doing  of  some  act#  or  the  failure  to  do  some  act  which  is 
prohibited  from  being  done  or  required  to  be  done#  as  the  case 
may  be#  by  statute.  If  the  prohibited  act  be  a criminal  offense 
it  must  be  described  and  defined  by  the  statute  in  definite  terms 
and  language  as  a criminal  offense* 

It  would  not  matter  to  what  act  a person  would  plead  guilty  or 
be  convicted  of  as  a basis  of  the  suspension  or  revocation  of  his 
motor  vehicle  driver’s  license  such  conviction  or  plea  would  have 
no  force  or  effect  unless  that  act  Is  defined  by  statute  as  a 
criminal  offense.  In  setting  forth  what  constitutes  a^r^minal 
nbf^a  statute  must  set  forth  the  facts  constituting  the  Saline  with 
Sttwi  certainty  that  the  defendant  may  have  notice  of  what  he  is 
called  upon  to  meet  and  controvert  and  that  the  court#  applying 
to 


the  facts  charged#  may  say  that  an  offense  has  been 
committed,  Nothing  may  be  left  to  guess  work  or  implication. 


The  Supreme  Court  of  this  state  in  State  v.  Bartley, 
Hep,  58*,  l*o,  62#  ruling  on  this  question  said* 


MO, 


*-  ^Criminal  statutes  are  to  be  construed 
stripllyl  liberally  in  favor  of  the  defendant 
and  strictly  against  the  State  # both  as  to  the 
charge  and  the  proof.  No  one  is  to  be  made 
subject  to  such  statutes  by  implication.  Where 
one  class  of  persons  is  designated  as  subject 
to  its  penalties,  all  others  not  mentioned  are 
exonerated^  {State  v,  Jaeger#  63  Mo.  ij.03#  409  J 
State  v,  Gri tatter#  134  Mo*  512*  527  J State  ex  rel, 
v.  State  Board  of  Health,  288  Mo,  659*  671*  232 
S,W*  103U  State  v 4 McMahon*  234  Mo.  611#  137  S*W. 

872*)  Such  statutes  are  not  to  be  ’extended  or 
enlarged  by  judicial  construction  so  as  -to  embrace 
offenses  or  persons  not  plainly  written  within 
their  terms * *■ 

Said  Section  302*271  and  Section  302*281,  in  providing  for  the 
exercise  of  the  power  of  revocation  or  suspension,  respectively, 
of  a motor  vehicle  driver’s  license  by  the  Director  of  Revenue, 
predicate  such  authority  on  the  fact  as  stated  in  Subsection  (7) 
of  said  Section  302*271,  that  the  operator  or  chauffeur  of  such 
motor  vehicle  has  been  convicted  of  ’’any  offense  involving  the 
wanton  and  reckless  operation  of  a motor  vehicle  which  has  resulted 
in  the  death  of  another”  or  under  Subsection  (1)  of  said  Section 
302,281  that  the  operator  or  chauffeur  of  a motor  vehicle  ”has 
caused  the  death  or  personal  injury  of  another,  or  serious  property 
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damage  by  hi  a wanton  and  reckless  operation  of  a motor  vehicle  • " 

Neither  the  "wanton  and  reckle as  operation  of  a motor  vehicle , 
which  has  resulted  in  the  death  of  another11  as  set,  forth  inSub- 
section(7)  of  said  ^cotton  302«27l#  nor  the  "wanton  and  reckless 
operation  of  a motor  vehicle"  as  set  forth,  In  Subsection  (1)  of 
said  Section  302,281,  are  defined  or  made  criminal  offenses  by 
the  Statutes  of  this  state*  The  power  to  define  and  pronounce 
any  act.-uphh  the  part  of  ahy  person  to  be  a criminal  offense  is'  -; 
vested  solely  in  the  legislative  branch  of  the  state  government* 

The  Legislature  of  this  state  has  not  given  the  Director  of 
Revenue  any  authority  under  the  provisions  of  said  sections  to 
determine  whether,  the  operator  or  chauffeur  of  a motor  vehicle  was 
engaged  in  "the  wanton  and  reckless  operation  of  a motor  vehicle 
which  has  resulted  In  the  dSath  of  another”  tinder  said  section 
302*271#  o r to  determine  whether  such  operator  or  chauffeur  of 
such  vehicle  was  engaged  in  "wanton  and  reckless  operation  of  a 
motor  vehicld'  under  the  provisions  of  said  Section  302*261.  A 
conviction  of  the  opera|%;;'or  chauffeur  of  a motor  vehicle  of 
wanton  or  reckless  operation  of  a motor  vehicle  under  said 
section,  ora,  conviction  for  the  wanton  and  reckless  operation 
of  a motor  vehicle  under  Section  302*281,  being  acts  not  made 
criminal  offenses  by  statute,  would  have  no  force  or  effect  and 
would  not,  and  do  not , constitute  lawful  grounds  for  the  suspension 
or  the  revocation  of  the  motor  vehicle  driving  license  of  such 
operator  or  chauffeur  under  any  of  the  tefms  of  the  said  Sections 
302*271  or  302*281,  V.A.M*S*  1949*  If  there  is  no.  crime  committed 
by,  or  charged  against,  such  operator  or  chauffeur  of  a motor 
vehicle  there  cannot  be  a valid  conviction  for  such  acts* 


It  is,  therefore,  considering  the  premises,  the  opinion  of 
this  office  that t 

1)  Under  the  terms  of  Subparagraph  (7)  of  Section  302*271, 
of  the  Revised  Statutes  of  this  state,  19l|9,  the  Director  of 
Revenue  does  not  have  authority  to  revoke  the  driver’s  license 
of  an  operator  or  chauffeur  of  a motor  vehicle  where  such  person 
has  been  convicted  of  careless  driving  only} 

2)  That  under  the  terms  of  Subparagraph  (1)  of  Section 
302*281  of  the  Revised  Statutes  of  this  state,  19l|9,  the 
Director  of  Revenue  is  not  authorized  to  suspend  the  driver’s 
license  of  an  operator  or  chauffeur  of  a motor  vehicle  where 


Hon.  M.  E.  Morris 


such  person  has  pleaded  guilty  to  or  has  been  convicted  of  careless 
and  reckless  driving. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  George  W.  Crowley. 


Very  truly  yours, 

JOHN  H,  DALTON 
Attorney  General 


G-WC  :mw 


SPECIAL  ROAD  DISTRICTS: 


Last  board  of  trustees  of  eight-mile 
special  road  district  winds  up  affairs 
of  district  upon  dissolution. 


Honorable  Ghurles  E.  Murrell#  Jr* 

Pro seen ting  Attorney 
Knox  County 
Edina # Missouri 

Dear  Sir: 

We  have  reeeived  your  request  for  an  opinion  of  this  office# 
which  request  is  as  follows: 

nI  would  like  to  have  an  opinion  from  your 
office  concerning  the  road  equipment#  per* 
sonal  property  and  debts  of  a Special  Road 
District  in  answer  to  the  following  ques- 
tions: 

(X)  What  disposition  and  the  authority 
therefor#  is  to  be  made  of  the  road 
machinery#  equipment  and  personal  prop- 
erty of  a Special  Road  District  upon 
dissolution  of  the  district? 

(2)  What  disposition  is  made  of  the 
debts  of  a special  Road  District  upon 
dissolution? 

(3)  What  is  the  procedure  to  be  fol- 
lowed for  payment  of  the  debts  of  a 
Special  Road  District  upon  dissolution? 

"The  debts  referred  to  are  outstanding  debts 
for  supplies  and  equipment  and  the  district 
does  not  have  any  bonded  indebtedness* " 

You  have  informed  us  that  the  special  road  district  In 
question  was  organised  under  Section  233*010  - 233*X6£#  RSKo 
19^9.  Section  233*160  provides  for  the  dissolution  of  such 
special  road  districts*  That  section  reads  as  follows: 


Honorable  Charles  8.  Murrell,  Jr 


”1.  If  any  district  shall  have  adopted 
the  provisions  of  sections  233*010  to 
233*165  the  question  may  be  resubmitted 
after  the  expiration  of  four  years  upon 
the  petition  of  fifty  resident  taxpayers 
of  said  district  at  the  next  general  elec* 
tlon,  or  at  a special  election  to  be  held 
for  that  purpose  at  such  time  as  the  county 
court  may  order* 

w2*  The  county  court  shall  give  notice  of 
such  election  and  of  such  submission  by 
publishing  the  same  in  some  newspaper  pub- 
lished in  the  county,  such  notice  to  be 
published  for  two  consecutive  creeks,  the 
last  insertion  to  be  within  five  days  next 
before  such  election;  and  such  other  notice 
may  be  given  as  the  court  may  think  proper. 

”3*  The  county  court  shall  have  the  ballots 
for  such  election  printed  and  shall  have 
printed  on  such  ballots  'For  the  disorganiza- 
tion of  the  special  road  district, * 'Against 
the  disorganization  of  the  special  road 
district,'  with  the  direction  'Erase  the 
clause  you  do  not  favor.*  If  a majority  of 
the  votes  upon  such  proposition  be  cast 
against  it,  said  district  shall  be  disincor- 
porated and  the  operation  of  the  law  shall 
cease  in  said  district.  In  all  other  re- 
spect said  election,  and  the  results  thereof, 
shall  be  governed  by  the  provisions  of  sections 
233*010  to  231.165, * 

Section  233*165  provides  for  the  levy  of  a tax  to  pay  the 
bonded  indebtedness  of  such  dissolved  road  district*  Otherwise, 
the  statutes  are  silent  as  to  the  procedure  to  be  followed  upon 
dissolution*  The  Legislature  has  provided  the  procedure  to  be 
followed  upon  dissolution  of  a special  benefit  assessment  road 
district  (Secs*  233*290  - 231*  RSMo  1949),  but  has  not  seen 
fit  to  enaot  similar  legislation  for  a district  such  as  here 
involved* 

In  view  of  the  absence  ©f  any  statutory  provision,  it  Is 
our  opinion  that  it  is  the  duty  of  the  last  board  of  trustees 
of  the  district  to  wind  up  the  affairs  of  the  district  in  such 
manner  as  will  protect  the  interest  of  all  concerned* 


Honorable  Charles  E.  Murrell#  Jr* 


As  for  tha  disposition  of  the  property#  Section  233*090# 

RSMo  1949#  provides* 

"Said  board  shall  sell  any  property  of  &ueh 
district#  on  such  terms  as  it  may  deem  proper# 
when  same  can  no  longer 'be  profitably  used 
for  road  work*1’ 

In  view  of  the  authority  conferred  upon  the  board  of  trustees 
by  this  section#  It  is  our  opinion  that  upon  dissolution  of  the 
district  the  board  would  have  authority  to  sell  the  machinery  and 
property  belonging  to  the  district  and  to  use  the  proceeds  in  pay- 
ment  of  any  outstanding  obligation  to  the  district*  Should  the 
board  have  machinery  and  other  personal  property  which  cannot  be 
sold*  it  Is  our  opinion  that  suoh  property  and  maohinery  should# 
upon  winding  up  of  the  dissolution#  be  turned  over  to  the  county 
court. 

As  for  the  disposition  of  tha  debts  of  the  road  district 
other  than  bonded  indebtedness#  we  presume  that  the  Indebtedness 
to  which  you  refer  has  been  legally  Incurred  in  accordance  with 
Section  233*135#  RSMo  194.9*  Ihat  section  provides* 

"Such  board  may  issue  warrants  on  the 
treasurer  of  the  board  in  payment  of  the 
expenses  and  obligations  which  the  board 
are  authorized  to  incur  in  behalf  of  suoh 
special  road  districts  and  such  warrants 
may  be  Issued  in  anticipation  of  the  income 
and  revenue  provided  for  the  year  for  which 
the  debt  or  obligation  for  which  the  warrant 
is  issued  was  incurred}  but  such  districts 
or  such  board  on  behalf  thereof  shall  not 
purpose  to  an  amount  exceeding  in  any  one 
year  the  income  and  revenue  provided  for 
such  yean  provided*  however*  that  this 
shall  not  prevent  the  incurring  of  indebt- 
edness under  bond  issue  as  is  or  may  be 
provided  by  law** 

Any  indebtedness  which  is  within  the  limits  of  the  anticipated 
revenue  for  the  year  in  which  the  Indebtedness  was  incurred  is  a 
valid  obligation  of  the  district  and  should,  of  course,  be  paid. 
Should  the  indebtedness  not  have  been  Incurred  in  conformance  with 
Section  233.135  and  Section  26(a)  of  Article  VI  of  the  Constitution 
of  Missouri#  1945#  such  indebtedness  is  void  and  not  a binding 
obligation  of  the  district*  Barnard  and  Co.<  v.*  Knox  County#  105  Mo* 
382. 


My** 


Honorable  Charles  E«  Murrell,  Jr* 


We  are  of  the  opinion  that  such  debts  should  be  paid  In 
the  usual  manner  by  the  treasurer  of  the  last  board  of  trustees* 
For  such  payment  he  may  use  any  funds  which  come  into  his  hands 
from  sale  of  the  property  of  the  district,  as  above  discussed* 
Should  the  district  have  voted  the  special  tax  authorized  by 
Section  137 *565,  RSMo  1949,  for  the  year  of  dissolution,  that 
tax  should  be  levied  and  collected  for  such  year  and  the  proceeds 
turned  over  to  the  district  treasurer,  inasmuch  as  the  proceeds 
of  such  tax  would  have  been  taken  into  consideration  in  estimating 
the  revenue  of  the  district  which  was  the  basis  for  the  incurring 
of  the  obligations*  The  county  court  should  also  turn  over  to  the 
treasurer  any  funds  to  vftilGh  the  district  might  be  entitled  under 
Section  233.125,  RSMo  1949. 

Upon  the  payment  of  the  outstanding  obligations,  any 
balanee  in  the  hands  of  the  district  treasurer  should  be  paid 
into  the  county  treasury  and  a settlement  made  with  the  county 
court  in  accordance  with  Seotlon  233*150,  RSMo  1949* 


OONC&USION 

Therefore,  it  is  the  opinion  of  this  offioe  that  upon  the 
dissolution  of  a special  road  district  organized  under  the  pro* 
visions  of  Sections  233*010  - 233*165*  RSMo  1949*  the  last  board 
of  trustees  of  such  district  should  proceed  tc  wind  up  its  affairs 
and  for  such  purpose  may  sell  road  machinery,  equipment  and  per* 
aonal  property  of  the  dlstriot  and  apply  the  proceeds  of  suoh  sale 
in  payment  of  outstanding  obligations  of  the  district*  We  are 
further  of  the  opinion  that  outstanding  obligations  of  the  district 
which  have  been  legally  Incurred  should  be  paid  by  the  treasurer 
of  such  road  district  in  the  usual  manner*. 

The  foregoing  opinion,  which  X hereby  approve,  was  prepared 
by  my  Assistant,  Robert  R*  Welborn. 


Yours  very  truly. 


JOHH  M*  DALTOB 
Attorney  General 

ERWiml 


INCOME  TAX: 

INTANGIBLE  PERSONAL  PROPERTY  TAX: 
ST.  LOUIS  HOUSING  AUTHORITY: 


(1)  Interest  derived  from  bonds 
of  St.  Louis  Housing 
Authority  is  subject  to 
Missouri  Income  Tax. 

(2)  The  bonds  of  the  St.  Louis 
Housing  Authority  are  subject 
to  the  Missouri  Intangible 
Personal  Property  Tax. 


Honorable  Samuel  B,  M; 
Member,  Missouri  House 
1202  N.  Geyer  Road 
Kirkwood  22,  Missouri 


f Representatives 


Reference  Is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  fellows  t 

MI  would  appreciate  It  if  you  would  fur- 
nlsh  me,  as  Soon  as  possible,  with  an 
opinion  as  to  whether  or  not  bonds  issued 
by  the  St#  Louis  Housing  Authority  are 
subject  to  the  Missouri  Intangible  tax# 

WI  would  also  like  to  be  advised  as  to 
whether  the  income  from  such  bonds  is 
subject  to  Missouri  income  tax, 

MMy  understanding  Is  that  such  bonds  are 
guaranteed  in  some  way  by  the  United 
States  Government  through  the  Federal 
Housing  Administration#' 

W©  wish  to  say  at  the  outset  that  the  matter  referred 
to  in  the  last  paragraph  of  your  letter  of  inquiry  has  no 
application,  in  our  opinion,  to  the  taxability  of  the  interest 
received  upon  the  bonds  referred  to  in  your  letter# 

W©  have  examined  the  provisions  of  Chapter  99,  RSMo 
1949*  particularly  Sections  99.010  to  99.230,  inclusive.  We 
do  not  find  that  any  specific  statutory  exemption  has  been 


Honorable  Samuel  B,  Murphy 


granted  from  the  payment  of  Missouri  Income  lax  with  respect 
to  Interest  received  upon  bonds  Issued  by  a Housing  Authority 
created  pursuant  to  the  provisions  of  the  statutes  mentioned. 

We  have  given  consideration  to  Subsection  (5)  of  Section 

143*150»  RSMo  1949*  which  reads  as  follows: 

. :i  ■ 

’’The  following  income  shall  be  exempt 
from  the  provisions  of  this  chapter* 

# # l 

”(5)  Interest  upon  the  obligations  of  \ 

this  state  or  of  any  political  subdivision 
thereof,  or  upon  the  obligations  of  the 
United  States  or  its  possessions j ~P  •»  »w  , 

' - \ ■ " 

We  feel  that  consideration  should  be  given  the  quoted 
portion  of  this  statute  by  virtue  of  the  possibility  of  some 
contention  being  made  that  a Housing  Authority  is  a "political 
subdivision."  The  term  "political  subdivision"  has  been  de- 
fined in  Section  15*  Article  X of  the  Constitution  of  Missouri 
In  the  following  language* 

"The  term  ’other  political  subdivision,* 
as  used  in  this  article,  shall  be  construed 
to  Include  townships,  cities,  towns,  villages, 
school,  road,  drainage,  sewer  and  levee  dis- 
tricts and  any  other  public  subdivision, 
public  corporation  or  public  quasi-corp oration 
having  the  power  to  tax." 

The  constitutional  provision  quoted  forms  a portion  of 
Article  X relating  to  ’taxation"  and  we  therefore  thlnlc  it 
persuasive  in  arriving  at  the  proper  definition  of  the  term 
"political  subdivision"  as  used  in  statutes  relating  to  that 
subject  matter*  Under  opinions  dated  August  9,  194»»  and 
May  1,  1953,  delivered  to  G>  H.  Bates  and  M.  E.  Morris, 
respectively,  this  office  has  held  that  the  St.  Louis  Housing 
Authority  is  not  a "political  subdivision"  of  the  state  within 
the  meaning  of  the  Sales  Tax  Law.  We  follow  these  holdings  In 
the  present  opinion. 

Prom  the  foregoing  we  reach  the  conclusion  that  interest 
received  upon  the  bonds  of  a Housing  Authority  is  not  interest 
received  upon  an  obligation  of  a political  subdivision  of  the 
state  of  Missouri. 


Honorable  Samuel  B#  Murphy 


Further  examination  of  the  municipal  housing  act  does  not 
Indicate  that  exemption  has  been  extended  to  the  income  de- 
rived from  such  bonds  with  respect  to  the  Missouri  intangible 
personal  property  tax#  In  this  regard  we  direct  your  atten- 
tion to  Section  1^6 #010,  KSMo  1953  Cumulative  Supplement  reading 
In  part  as  follows* 


"1*  1 Intangible  personal  property*  means 

moneys  on  deposit}  bonds,  Cjxoept  those 
which  under  the  constitution  or  laws  of 
the  United' "sTates  may  ' not  5e  made'  the 
subject  of  a property  tax  by;  the  state 
of  Missouri;  certificates  of  indebtedness, 

other"  than' cap  ital  notes  issued  by  banks 

or  trust  companies}  notes}  debentures} 
annuities  (except  all  annuity  and  pension 
payments  paid  to  or  received  by  any  bene- 
ficiary under  any  law  of  the  United  States 
of  America  whereby  funds  are  deducted  from 
earnings  of  federal  employees  to  be  paid 
into  a pension  or  annuity  fund  created  and 
administered  under  a law  of  the  United  States 


of  America,  except  also  all  annuity  and  pen- 
sion payments  paid  to  or  received  by  any 
beneficiary  under  any  law  of  the  state  of 
Missouri  whereby  funds  are  deducted  from 
earnings  of  employees  of  the  state  of 
Missouri,  or  any  political  subdivision  of 
the  state  of  Missouri,  to  be  paid  Into  a 
pension  or  annuity  fund  created  and  admini- 
stered under  a law  of  the  state  of  Missouri); 
accounts  receivable;  conditional  sales  con- 
tracts, which  have  Incorporated  therein  pro- 
mises to  pay;and  real  estate  and  chattel 
mortgages*"  (Emphasis  ours. ) 


Examination  of  the  federal  and  state  constitutions  does 
not  disclose  any  inhibition  upon  the  power  of  the  state  of 
Missouri  to  subject  such  bonds  to  a property  tax* 


CONCLUSION 


In  the  premises  vre  are  of  the  opinion  that  the  income 
derived  from  bonds  of  the  St*r-  Louis  Housing  Authority  is 
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Honorable  Samuel  B,  Murphy 


subject:  to  Missouri  income  tax. 

We  are  further  of  the  opinion  that  the  bonds  of  the  St, 
Louis  Housing  Authority  are  subject  to  the  Missouri  intangible 
personal  property  tax,  such  taxes  to  be  measured  upon  the 
yield  derived  therefrom, 

The  foregoing  opinion,  which  1 hereby  approve,  was 
prepared  by  my  assistant,  Will  P,  Berry,  Jr* 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 

Enclosures-  G,  H,  Bates  - 8-9-46 
M*  E,  Morris-  5-1-53 


WFBivlw 


POLICE: 

KANSAS  CITY  POLICE: 
RESIDENCE : 

QUALIF I CA TI ONS  FOR  OFFI CE : 
OFFICERS: 


Police  commissioners  or  policemen 
of  the  City  of  Kansas  City  must  re- 
side within  the  city  and  residence 
within  an  area  which  the  voters  have 
voted  to  annex  but  which  annexation  has 
not  become  effective  will  not  satisfy 
this  requirement.  ( 


Honorable  ilarry  F,  Murphy 
secretary'-.  . • 

Board  of  Police  Commissioners 
Folic©  Headquarters 
Kansas  City  6,  Missouri 

Dear  .Sir : 


$his  is  In  answer  to  your  request  for  an  official 
opinion  of  this  office  wherein  you  aft'kt 

section  84*350*  Revised . Statutes  1949, 
which  applies  to  qualifications  of  police 
commissioners  and  Section  84*5?0  as  applies 
V.  to  police  personnel  set  out  the  residential 
. requirements.  At  the  election  held  in 
Kansas  City  on  November  2,  1954 > certain 
areas  were  annexed  by  Kansas  City.  The 
annexation,  however,  not  to  become  effective 
until  1956. 


Will  you  please  give  us  an  opinion  as  to 
whether  a commissioner  or  an  employee  can  at 
this  time  move  into  the  annexed  area  and  retain 
his  position." 

As  to  police  commissioners.  Section  34*350  RSMo  1949 
sets  forth  the  following  requirements  for  qualification: 

n . x 

The  said  commissioners  shall  be  citizens 
of  the  state  of  Missouri  and  shall  have 
been  residents  of  the  respective  cities 
in  which  they  are  appointed  to  serve  for 
a period  of  four  years  next  preceding  their 
appointment!" 


Honorable  Harry  Ff  Murphy 


As  to  policemen  or  officers  of  police.  Section  84*570 
HSMo  1949  sets  fortia  the  following  qualifications? 

"Ho  person  shall  be  appointed,  policeman 
or  officer  of  police  who  shall  have  been 
convicted,  of  any  offense,  the  punishment 
of  which  may  be  confinement  in  the  state 
penitentiary;  nor  shall  any  person  be  ap- 
pointed. who  is  no  t proven  to  be  of  good 
character,  or  who  is  not  proven  to  be  a 
bona  fide  citizen  and  resident  of  such 
city  for  a period  of  at  least  one  year 
and  a citizen  of  the  Uhl ted  States,  or 
who  cannot  read  and  write  the  English 
language  and  who  does  not  possess  ordinary 
physical  strength  and  courage,  nor  shall 
any  person  be  originally  appointed  to  said 
police  force  who  is  less  than  twenty -one 
years  of  age," 

Thus,  the  statute  requires  that  in  order  to  qualify  as 
a member  of  the  board  of  police  commissioners,  the  commissioners 
"shall  have  been  residents  of  the  respective  cities  in  which 
they  are  appointed  to  serve  for  a period  of  four  years  next 
preceding  their  appointment,"  and  as  to  policemen  and  officers 
of  police,  the  statute  provides  that  no  person  shall  be  appointed 
to  such  position  "who  is  not  proven  to  be  a bona  fide  citizen  and 
resident  of  such  city  for  a period  of  at  least  one  year."  A 
search  of  the  authorities  reveals  no  case  exactly  in  point  on 
this  matter}  however,  in  the  case  of  State  ex  rel.  Johnson  v* 
Donworth,  127  Mo*  App *,  377,  the  St,  Louis  Court  of  Appeals  held 
that  one  who  was  elected  an  alderman  of  a city  of  the  fourth 
class  and  later  moved  out  of  the  ward  which  he  was  elected  to 
represent  thereby  lost  his  qualifications  for  such  office  and 
was  subject  to  ouster  therefrom*  In  this  ease,  the  statute  re- 
quired that  in  order  to  be  eligible  to  the  office  of  alderman, 
the  candidate  must  be  a resident  of  the  ward  from  which  he  Is 
elected.  In  reaching  this  conclusion,  the  St,  Louis  Court  of 
Appeals  said,  l*e*  3o0: 

"Mo  doubt  if  a person  was  elected  alderman 
without  those  qualifications,  he  might  be 
ousted  from  office}  and  thus  far  the  con- 
tention of  the  defendant's  counsel,  that 
the  section  prescribes  who  shall  be  eligible 
for  election,  is  sound.  But  the  section 
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Honorable  Harry  F,  Murphy 


goes  further,  and,  in  our  opinion,  requires 
a continuance  of  those  qualifications  to 
entitle  one  elected  alderman, to  remain  in 
office.  If  an  incumbent  should  cease  to  be 
a citizen  of  the  United  States,  or  a resi- 
dent of  the  city,  it  is  conceded  he  would 
lose  his  right  to  hold  the  office*  The 
requirement  that  he  shall  be  a resident 
of  the  ward  from  which  he  is  elected  is 
no  less  imperative,  and  we  think  change 
of  residence  to  another  ward  disqualifies 
him  to  represent  the  ward  by  which  he  was 
chosen  and  forfeits  his  right  to  the  office," 

This  case  was  cited  with  approval  by  the  Supreme  Court  of 
Missouri  Sn  Banc  in  the  case  of  State  ex  rel.  City  of  Republic 
v.  Smith,  139  SW2d  929*  345  Mo*  1158*  In  this  connection,  see 
also  the  decision  of  the  Kansas  City  Court  of  Appeals  in  State 
ex  rel,  Lowe  v.  Bant  a*  71  Mo,  App,  32,  The  general  rule  as 
to  the  requirement  of  residency  is  stated  in  42  Am,  Jur.  916, 
Public  Officers,  Section  4&»  ae*  "Where  residence  is  made  a 
condition  of  eligibility  to  office  it  should  exist  at  the  time 
and  for  the  period  required  by  law," 

In  this  particular  case.  It  is  contemplated  that  one  or 
more  of  the  commlss loners  or  policemen  may  wish  to  move  into 
an  area  the  annexation  of  which  has  been  approved  by  the  voters 
but  that  such  area  will  not  become  finally  annexed  until  some 
date  in  the  future.  It  would  seem  that  where  the  procedure 
for  annexation  of  this  territory  has  not  been  completed,  the 
territory  must  be  considered  as  being  outside  of  the  limits 
of  the  city  In  that  residence  therein  would  not  qualify  one 
for  membership  in  the  police  force  under  the  provisions  of 
the  statutes  quoted  above*- 

A somewhat  similar  situation  was  before  the  Supreme  Court 
of  Kansas  In  the  case  of  State  ex  rel,*  Conderman  v.  Jones,  219 
Pac.  2d  706,  169  Kan.  521,  where  the  statute  required  that  be- 
fore one  could  qualify  for  mayor  of  a city,  he  must  live  in 
such  city  for  a period  of  two  years  prior  to  his  election, 

Hie  successful  candidate  had  moved  into  a residence  in  a sub- 
urban area  outside  of  the  boundaries  of  the  city  for  a period 
of  time  within  the  two  years  before  his  election,  and  the  Supreme 
Court,  with  apparent  reluctance,  held  that  such  residence  in  the 
suburbs  outside  the  limits  of  the  city  would  disqualify  the 
successful  candidate  from  holding  office,* 
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In  view  of  the  fact  that  annexation  ordinance  No.  15950 
provides  that  the  annexation  authorized  therein  shall  not 

take  effect  until  January  1,  1959$  that  ordinance  No.  15951 

provides  that  the  annexation  authorized  therein  shall  not  take 

effect  until  January  X,  1953*  and  that  ordinance  No.  16136 
provides  that  the  annexation  authorized  therein  shall  not 
take  effect  until  January  1,  1957*  it  is  the  conclusion  of 
this  office  that  if  a commissioner  or  an  employee  should  move 
his  residence  Into  the  area  covered  by  any  one  of  these  ordi- 
nances, he  would  thereby  become  disqualified  to  retain  his 
position  as  commissioner  or  as  policeman  or  officer  of  police 
Of  Kansas  City,  Missouri. 

The  above  conclusion  is  reached  on  the  assumption  that  It 
would  be  the  intention  of  the  person  involved  to  move  his  resi- 
dence into  such  area.  If  there  should  be  any  question  of  in- 
tent to  move  his  residence,  then  such  problem  would  have  to  be 
determined  upon  the  fact  situation  of  the  individual  case . 


CONCLUSION 


On  the  basis  of  the  foregoing,  it  is  the  conclusion  of 
this  office  that  if  a coramiss loner  or  policeman  or  an  officer 
of  police  moves  into  an  area  which  the  voters  have  voted  to 
annex  but  the  amiexation  of  which  has  not  been  completed,  he 
would  thereby  become  disqualified  to  retain  his  position. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Fred  L.  Koxmrd. 

Very  truly  yours. 


John  M.  Dalton 
Attorney  General 


FLH:sm, lw 


APPROPRIATIONS. 
CONSTITUTION:. 
GENERAL  ASSEMBLY: 
ROADS : 

TAXATION: 


The  General  Assembly  can  create  a 
special  fund  for  the  purpose  of 
financing  local  roads,  but  such 
special  fund  would  be  subject  to 
dissolution,  and  appropriation 
for  other  purposes,  by  succeeding 
General  Assemblies. 


February  1 , 1954 


Honorable  William  R,  Nelson 

Director  of  Research 

Committee  on  Legislative  Research 

State  Capitol 

Jefferson  City,  Missouri 

Dear  Sir: 

By  letter  of  January  Jth,  195>4i  7 on  requested  an 
official  opinion  as  follows: 

"The  Joint  Local  Roads  Study  Commission, 
which  was  created  by  the  Sixty-seventh 
General  Assembly  under  the  terms  of 
Senate  Concurrent  Resolution  No*  8, 
among  other  matters  is  considering  the 
problems  connected  with  the  financing 
of  local  roads . 

"The  commission  has  Instructed  me  to 
— request  your  opinion  on  the  following 
question: 

"Under  present  constitutional  provisions 
can  the  General  Assembly  create  a special 
fund  such  as  the  county  aid  road  fund 
for  the  purpose  of  financing  local  roads 
and  provide  by  general  law  that  all  sales 
tax  money  (less  a percentage  for  the 
support  of  free  public  schools)  which  is 
collected  on  the  sale  of  specified  auto- 
motive products  be  deposited  in  such  a 
fund  subject  to  appropriation  by  succeed- 
ing general  assemblies  only  for  the  support 
of  local  roads?  * «•" 


Honorable  William  R.  Helson 


Xou  stated  in  your  letter  that  it  is  proposed  that 
sales  tax  from  " specified  automotive  products”  be  placed 
into  a special  fund  to  aid  local  roads*  You  are  cautioned 
that  certain  types  of  taxes  on  automobiles  are  restricted 
by  the  Constitution  to  use  by  the  State  Highway  Commission 
for  its  purposes* 

”See*  30*  Source  and  application  of 
highway  funds*— For  the  purpose  of  con* 
s trusting  and  maintaining  an  adequate 
system  of  connected  state  highways  all 
State  revenue  derived  from  highway  users 
as  an  incident  to  their  use  or  right  to 
use  the  highways  of  the  state,  including 
all  state  license  fees  and  taxes  upon 
motor  vehicles,  trailers,  and  motor 
vehicle  fuels,  and  upon,  with  respect 
to,  or  on  the  privilege  of  the  manufacture, 
receipt,  storage,  distribution,  sale  or 
use  thereof  (excepting  the  sales  tax  on 
motor  vehicles  and  trailers,  and  all 
property  taxes,)  less  the  eost,  (l) 
of  collection  thereof,  (2)  of  maintaining 
the  commission,  (3)  of  maintaining  the 
highway  department,  (if)  of  any  workmen^ 
compensation,  {£>)  of  the  share  of  the 
highway  department  in  any  retirement 
program  for  state  employees  as  may  be 
provided  by  law,  (6)  and  of  administering 
and  enforcing  any  state  motor  vehicle 
laws  or  traffic  regulations,  shall  be 
credited  to  a special  fund  and  stand 
appropriated  without  legislative  action 
for  the  following  purposes,  and  no  other* 

«•  ■it  &.,r 

You  are  further  cautioned  that  a certain  percentage 
of  the  state  revenue  must  be  used  for  the  support  of  public 
schools,  This  is  required  by  Article  IX,  Section  3(h), 
Constitution  of  Missouri,  19q-^'* 

" In  event  the  public  school  fund  pro* 
vided  and  set  apart  by  law  for  the 
support  of  free  public  schools,  shall 
be  insufficient  to  sustain  free  schools 
at  least  eight  months  in  every  year  in 
each  school  district  of  the  state#  the 
general  assembly  may  provide  for  such 
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Honorable  William  E,  Nelson 


deficiency?  but:  in  no  case  shall  there 
b©  set  apart  less  than  twenty-five  per 
cent  of  the  state  revenue,  exclusive  of 
interest  and  sinking  fund,  to  be  applied 
annually  to  the  support  of  the  free 
public  schools*” 

Tour  opinion  request  raises  two  questions,  They  are, 
(1)»  can  the  General  Assembly  by  general  law  create  a special 
fund,  and  (2),  can  succeeding  general  assemblies  appropriate 
from  that  special  fund  for  purposes  other  than  for  which  the 
fund  was  created. 

Article  III,  Section  36*  Constitution  of  Missouri,  1945* 
requires  that  all  revenue  be  paid  into  the  treasury  1 

”A11  revenue  collected  and  money  received 
by  the  state  shall  go  into  the  treasury 
and  the  general  assembly  shall  have  no 
power  to  divert  the  same  or  to  permit  the 
withdrawal  of  money  from  the  treasury, 
except  in  pursuance  of  appropriations 
made  by  law.  All  appropriations  of  money 
by  successive  general  assemblies  shall  be 
made  in  the  following  order} 

’’First:  For  payment  of  sinking  fund  and 
Interest  on  outstanding  obligations  of  the 
state,* 

’’Seconds  For  the  purpose  of  public  educa- 
tion,* 

’’Thirds  For  the  payment  of  the  cost  of 
assessing  and  collecting  the  revenue. 

"Fourth:  For  the  payment  of  the  civil 
lists,* 

"Fifths  For  the  support  of  eleemosynary 
and  other  state  institutions, 

"Sixths  For  public  health  and  public 
welfare , 

"Sevenths  For  all  other  state  purposes* 

"Eighths  For  the  expense  of  the  general 
assembly,’’ 


•3-' 


Honorable  William  R.  Kelson 


A situation  similar  to  the  on©  at  hand  was  presented 
in  State  ex  rel>  Fath  v.  Henderson,  160  Ho#  190,  60  S.W* 
1093*  The  General  Assembly  In  1899  passed  an  inheritance 
tax  law,  which  provided  in  part,  as  follows! 

"’Sec*  4*  The  moneys  received  by  the 
State  Treasurer  under  the  provisions 
of  this  act  shall  be  deposited  in  the 
State  Treasury  to  the  credit  of  the  fund 
now  existing  in  the  State  Treasury  and 
known  as  the  * State  Seminary  Moneys , * 
for  the  maintenance,  support,  and  better 
equipment  of  the  buildings,  apparatus, 
books,  instruction,  etc*,  of  the  University 
of  the  State  of  Missouri,  # ■» 

The  relators  objected  to  collection  of  this  tax  on  con- 
stitutional grounds.  One  of  the  contentions  was  that  the 
creation  of  a special  fund  by  the  Legislature  was  prohibited 
by  Article  I?,  Section  43,  Constitution  of  Missouri,  1875 • 
This  provision  is  substantially  identical,  for  our  purposes, 
to  Article  III,  Section  36  quoted  above.  The  Supreme  Court 
of  Missouri  stated  that  the  General  Assembly  was  not  pro- 
hibited from  creating  a special  fund,  saying  l.c*  209 1 

"ft  ft  * The  argument  of  relator  is 
predicated  oh  section  43  of  article  4 
of  the  Constitution,  namely,  that  ’all 
revenue  collected  and  moneys  received 
by  the  State  from  any  source  whatsoever 
shall  go  Into  the  Treasury,  and  the 
General  Assembly  shall  have  no  power 
to  divert  the  same  or  permit  the  money 
to  be  drawn  from  the  Treasury  except  in 
pursuance  of  regular  appropriations 
made  by  law,)*  which  is  followed  by  the 
provision  directing  the  order  in  which 
the  Legislature  shall  pass  appropriation 
bills, 

"From  these  words  counsel  deduce  the 
proposition  1 that  all  revenue  collected 
and  moneys  received  by  the  State  from 
every  source  shall  go  in  the  first 
instance  into  one  common  or  general 
fund,  unfettered,  unpledged  and  un- 
appropriated, ’ and  that  these  words 
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Honorable  William  R,  Kelson 


necessarily  prohibit  the  creation  of 
any  special  funds  in  the  Treasury  to 
be  supplied  out  of  revenue  provided 
by  the  General  Assembly, 

MGther  words  must  be  read  Into  the 
article  to  justify  such  an  interpre- 
tation, to —wit,  ’one  general  fund,* 

If  such  was  the  intention  of  the 
framers  of  the  Constitution  they 
were  singularly  unhappy  in  expressing 
themselves,  an  imputation  which  we 
are  unwilling  to  cast  upon  that  body, 
especially  when  they  were  preparing 
an  instrument  so  solemn  and  important 
in  its  nature,”  (Emphasis  theirs). 

Having  determined  that  the  General  Assembly  can  create 
a special  fund,  it  is  now;  necessary  to  determine  whether  that 
action  is  binding  on  succeeding  General  Assemblies,  and 
whether  succeeding  Assemblies  can  appropriate  funds  that 
have  been  placed  into  the!  special  fund  for  other  purposes. 

It  is  too  deal?  to  warrant  discussion  that  if  1 the  General 
Assembly  has  the  power  to.  pass  general  legislation,  it  has 
the  same  power;  to  repeal  that  legislation.  Therefore,  a 
succeeding  Legislature  could  repeal  the  legisla  tion  setting 
up  the  special,  fund.  This  problem  was  also  discussed  in 
State  ex  rel,  y,  Henderson,  supra,  l.c.  21i|5 

„ 'll  I 

The]  method  of  the  assessment  or  the 
process  by  which  it  is  to  be  collected 
is  not  challenged  by  relators,  but  the 
great  objection,  as  already  seen,  is 
to  the  fact  that  it  creates  a special 
fundi  in  the  Treasury,  instead  of  placing 
it  in  the  general  or  common  fund.  Let 
it  be  freely  admi 1 1 e d that  one  General 
As sembly  can  not  tie  the  bands  of  its 
(.•successor . and  tha t al though  this  tax 
is  set  apart  into  a special  fund,  it 
still  belongs  to  the  State  and  may  be 
appropriated  to  another  and  different 
use,  » •a-.”  (Emphasis  ours). 


CONCLUSION 


Honorable  William  R.  Nelson 


It  is,  therefore,  the  opinion  of  this  office  that  the 
General  Assembly  can  create  a special  fund  for  the  purpose 
of  financing  local  roads,  but  that  such  special  fund  would 
be  subject  to  dissolution,  and  appropriation  for  other 
purposes  by  succeeding  General  Assemblies, 

The  fdregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Paul  McGhee. 

Yours  veiy  truly,  ' 


JOHN  M,  DALTON 
Attorney  General 


PMcGivlw 


STATE  PURCHASING-  AG-ENT : 


Purchasing  agent  does  not  have  the  duty  t©  let 
contracts  for  the  erection  of  state  educational 
buildings • 


March  17; 


Honorable  Edgar  C*  Nelson 


State  Capital 
Jefferson  Cityf.  Missouri 

Bear  Mr*  Nelson;#  . 

Reference  Is  made  to  your  request  for  an  official  opinion  of 
this  office  which  request  reads*  in  part,  as  follows* 


me  as  to  whether  the  Division 
Procurement  is  charged  w#th  the  responsibility 
letting  contract©  for  the  erection  of  state 

“ ' “ ' ‘ *•  0 


You  inquire  wither  the  Division  jof  Procurement  13  charged  with 
the  responsibility  Of  letting  contract^  for  the  "erection"  of  state 
educational  buildings*,  The  provision  relating  to  the  Division  of 
Procurement  are  contained  in  Chapter  3ft*  RSMo*.  1949*  and  we  refer 
briefly  thereto*.  | 

Section  3W*3Qi  relating  to  the  duties  of  the  Purchasing  Agent 
provides  that  said  of  fleer  shall  .purchase  all  supplies  for  ail 
departments  of  the  state  except  as  otherwise  provided  and  that  he 
shall  negotiate  all  leases  and  purchase  all  lands  except  for  suoh 
departments  as  derive  their  power  to  acquire  lands  from  the 
Constitution.,,  Said  section  more  fully  provides* 

•/  *'  * ’ * ? ■ V ' f . - 

“The  purchasing  agent  shall  purchase  all 
supplies  for  all  departments jof  the  state, 
except  as  in  this  chapter  otherwise  pro- 
vided*. The  purchasing  agent  shall  negotiate  ■ 
all  leases;  and  purchase  all  lands , except  ■ 
for  such  departments  as  derive  their  power  to 
acquire  lands  from  the  constitution  of  the  state.*' 


Honorable  Edgard  C.  Nelson 

Section  3k*0l0  defines  the  terms  "suppliers”  "contractual 
services"  and  "department"  as  follows* 

"1,  The  term  ‘supplies’  used  in  this  chapter 
shall  be  deemed  to  mean  supplies,  materials,  equip- 
ment, contractual  services  and  any  and  all  articles 
or  things,  except  as  in  this  chapter  otherwise 
provided* 

"2*  ’Contractual  services’  shall  Include  all 
telephone,  telegraph,  postal,  electric  light  and 
power  service,  and  water,  towel  and  soap  service* 

”3t  The  term  ’department’  as  used  in  this  chapter 
■ shall  be  deemed  to  mean  department,  office,  board, 

commission,  bureau,  institution,  or  any  other 
agency  of  the  state,  except  the  legislative  and 
judicial  departments*" 

As  we  view  the  above  noted  sections  we  do  not  believe  that  the 
duty  or  responsibility  for  the  letting  of  contracts  for  the  "erection" 
of  state  educational  buildings  devolves  upon  the  state  purchasing 
agent  Inasmuch  as  the  term  "contractual  services"  has  been  limited 
to  telephone,  telegraph,  postal  services,  etc.,  as  above  enumerated, 
would  preclude  under  the  doctrine  "expresslo  unlus  est  exclusio 
alterius,”  services  under  a contract  for  the  erection  of  buildings. 

We  have  likewise  examined  the  statutes  relating  to  state  educational 
institutions  and  find  nothing  therein  which  would  require  the  state 
purchasing  agent  to  negotiate  and  let  contracts  for  the  erection  of 
buildings* 

You  further  inquire  as  to  what  buildings  fall  vri thin  the  juris- 
diction of  the  superintendent  of  public  buildings  (we  assume  as 
indicated  by  the  first  question  above  noted  that  you  inquire  in 
regard  to  erection) • In  this  regard  we  respectfully  direct  your 
attention  to  Section  27*014-0,  RSMo*  1914-9,  which  provides  that  the 
Attorney  General  "shall  give  his  opinion  in  writing  to  k * *the 
head  of  any  state  department  * # ttupon  any  question  of  law  relative 
to  their  respective  offices  or  the  discharge  of  their  duties," 

Since  we  have  above  noted  that  the  state  purchasing  agent  has  no 
duties  in  regard  to  the  erection  of  state  educational  buildings, 
and  since  the  authority  and  duties  of  the  Director  of  Public 
Buildings  would  not  involve  the  duties  of  your  office  we  will, 
at  this  writing,  declaine  to  answer  the  latter  question. 


Honorable  Edgar  0#  Nelson 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  the  Division 
of  Procurement  is  not  charged  with  the  responsibility  of  negotiating 
and  letting  contracts  for  the  erection  of  state  educational  buildings 

This  opinion,  which  I hereby  approve,  was  written  by  my 
assistant,  Mr.  Donal  D.  Guffey. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


ELECTIONS:  The  name  of  Earl  White  should  not  appear  on 

CANDIDATES:  the  ballot  in  the  forthcoming  General  Elec- 

POLITICAL  PARTIES:  tion  as  a candidate  for  the  office  of  Repre- 
sentative to  the  General  Assembly  from  the 
Seventeenth  District. 


September  7*  195^ 


Board  of  Election  Commissioners 
For  the  City  of  St.  Louis 
208  South  Twelfth  Boulevard 
St.  Louis  2,  Missouri 

Attention:  Honorable  Daniel  J.  Nack,  Acting  Chairman. 

Gentlemen : 

By  letter  dated  August  25,  195^*  you  requested  an 
opinion  of  this  office  in  the  following  manner: 

"This  Board  has  been  in  communication 
with  a group  of  individuals  who  first 
identified  themselves  as  the  'FEPC  Com- 
mittee of  Missouri',  and  at  a later  date 
reidentified  themselves  as  the  'Peoples 
Peace  Party  of  Missouri.' 

"May  I respectfully  call  your  attention 
to  Chapter  120,  Nomination  and  Political 
Committees  Revised  Statutes  of  Missouri, 
1953-5^j  and  also  to  Sections  120.190 
and  120.160,  and  any  other  sections  that 
may  apply. 

"This  group  above  described  has  requested, 
in  the  first  instance,  the  name  of  Earl 
White  be  placed  on  the  ballot  as  a candi- 
date for  State  Representative  from  the 
Seventeenth  District  by  the  'FEPC  Party 
of  Missouri',  and  in  the  second  instance 
they  have  requested  that  the  name  of  Earl 
White  be  placed  on  the  ballot  as  a candi- 
date for  the  Office  of  State  Representative 
17th  District  for  the  'Peoples  Peace  Party 
of  Missouri'. 


Board  of  Election  Commissioners 


"It  seems  significant  from  the  material 
submitted  to  this  Board  that  Mr*  Earl 
Miitehasnotcomplled  wlththe  laweon- 
cerning  his  candidacy  and  the  necessary 
procedure  relative  thereto-* 

"I  am  enclosing  all  the  papers  and  s tate - 
ments  that  we  have  received  in  this  matter 
to  date* 

"Please  advise  this  Board  at  your  earliest 
convenience  as  to  our  legal  position  in  the 
matter." 

Neither  the  "FEPO  Party  of  'Missouri"  nor  the  "Peoples 
Peace  Party  of  Missouri"  are  established  political  parties 
within  the  meaning  of  Section  120*140*  ESMo  Cumulative 
Supplement,  1953*  Said  section  reads:  f. 

"l*  The  term  ’political  party*  as  used 
in  sections  120,140  to  120*230  shall  mean 
any  » established  political  party*  as  here* 
inaf ter  defined  and  shall  also  mean  any 
political  group  which  shall  hereafter  under- 
take to  form  an  established  political  party 
provided  for  in  sections  120.140  to  120.230} 
provided,  that  no  political  organization  or 
group  shall  be  qualified  as  a political 
party,  or  given  a place  on  a ballot,  which 
organization  or  group  advocates  the  over- 
throw by  violence  of  the  established  con- 
stitutional form  of  government  of  the  United 
States  or  the  state  of  Missouri. 

"2,  An  * established  political  party  * is  hereby 
declared  to  be  a political  party  which,  as  to 
the  state,  at  the  last  general  election  for 
state  and  county  officers,  polled  for  its 
candidate  for  governor  more  than  two  per  cent 
of  the.  entire  vote  cast  for  governor  in  the 
state}  and,  as  to  any  district  or  political 
subdivision  of  the  state,  a political  party 
which  polled  more  than  two  per  cent  of  the 
entire  vote  east  in  such  district  or  political 
subdivision  at  such  election. 
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H3.  A political  party,  which  in  any  con- 
gressional district,  senatorial  district, 
county,  township,  school  district,  munici- 
pality of  other  district  or  political  sub- 
division of  the  state,  polled  more  than 
two  per  cent  of  the  entire  vote  cast  within 
such  congressional  district,  senatorial  dis- 
trict, county,  township,  school  district, 
municipality  or  other  district  or  political 
subdivision  of  the  state , where  such  district 
or  political  subdivision,  as  the  case  may  be, 
has  voted  as  a unit  for  the  election  of  offi- 
cers to  serve  the  respective  territorial  area 
of  such  di sfcr let  or  political  subdivision,  is 
hereby  declared  to  be  an  * established  political 
party*  within  the  meaning  of  sections  120.1i}.0 
to  120,230  as  to  such  district  or  political 
subdivision, n 

Nor  are  said  groups  new  political  parties  within  the  meaning 
of  Section  120,160,  RSMo  emulative  Supplement,  1953*  for 
failure  to  comply  with  the  provisions  of  said  section,  which 


"l*  Any  group  of  persons  hereafter  desiring 
to  form  a new  political  party  throughout  the 
state,  or  in  any  political  subdivision  greater 
than  a county  and  less  than  the  state,  shall 
file  with  the  secretary  of  state  a petition, 
as  hereinafter  provided,  and  any  group  of  per- 
sons hereafter  desiring  to  form  a new  political 
party,  in  any  county  shall  file  such  petition 
with  the  county  clerk}  and  any  group  of  per- 
sons hereafter  desiring  to  form  a new  political 
party  in  any  political  subdivision  less  than 
a county  shall  file  such  petition  with  the 
clerk  or  board  of  election  oofemisSioners  of 
such  political  subdivision,  as  the  case  may 
be.  Any  such  petition  for  the  formation  of 
a new  political  party  throughout  the  state, 
or  in  any  district  or  political  subdivision 
as  the  case  may  be,  shall  declare  as  concisely 
as  may  be  the  intention  of  the  signers  thereof 
to  form  a new  political  party  in  the  state, 
district  or  political  subdivision;  shall  state  . 
in  not  more  than  five  words  the  name  of  the 
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proposed  political  partyj  shall  contain 
a complete  list  of  candidates  of  all 
offices  to  be  filled  in  the  state  or 
district  or  political  subdivision, 
as  the  case  may  be,  at  the  next  ensuing 
election  then  to  be  held*  and,  If  the  new 
political  party  shall  be  formed  for  the 
entire  state,  shall  he  signed  by  a number 
of  qualif  ied  voters  In  each  of  the  several 
congressional  districts  which  shall  equal 
one  percent  of  the  total  number  of  votes 
cast  in  such  district  for  governor  at  the 
next  preceding  gubernatorial  election,  or 
by  a number  of  qualified  voters  in  each 
of  one  half  of  the  several  congressional 
districts  which  shall  equal  two  per  cent 
of  the  total  number  of  votes  cast  in  sueh 
district  for  governor  at  the  next  preceding 
gubernatorial  election.  If  the  new  political 
party  shall  be  formed  for  any  district  or 
political  subdivision  less  than  the  entire 
state,  the  petition  shall  be  signed  by  quail*** 
fled  voters  equaling yin  number  not  less  than 
two  per  cent  of  the  number  of  voters  who  voted 
at  the  next  preceding  general  election  in  the 
district  or;  political  subdivision  in  which 
such  district  or  political  subdivision,  voted 
as  a unit  for  the  election  of  officers  to 
serve  its  Respective  territorial  area. 

"2 ,*  fhe  filing  of  such  petition  shall  con- 
stitute the  political  group  a new  political 
party,  for  the  purpose  only  of  placing  upon 
the  ballot  at  the  next  ensuing  election  the 
list  of  party  candidates  for  offices  to  b© 
voted  for  throughout  the  state,  or  for  offices 
to  be  voted  for  in  the  district  or  political 
subdivision  less  than  the  state,  as  the  case 
may  be,  under  the  name  of,  and  as  candidates 
of  such  new  political  party.  If,  at  the  en- 
suing election,  any  candidate  or  candidates 
of  the  new  political  party  shall  receive 
more  than  two  per  cent  of  all  votes  cast 
at  such  election  in  the  state,  or  two  per 
cent  of  the  total  vote  cast  in  any  district 
or  political  subdivision  of  the  state,  as  the 
case  may  be,  then  such  new  political  party 
shall  become  an  established  political  party 
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within  the  state  or  within  the  district  or 
political  subdivision,  as  the  case  may  be, 
under  the  provisions  of  the  laws  regulating 
the  nominations  of  established  political 
parties  at  state  primary  elections  as  now, 
or  hereafter  may  be  in  force. 

"3*  Any  such  petition  shall  be  filed  at 
the  same  time  and  shall  be  subject  to  the 
same  requirements  and  provisions  that  are 
hereinafter  contained  in  regard  to  the  nomi* 
nation  of  any  other  candidate  or  candidates 
by  petiilen,*-:-;-'-;:^ 

Since  the  "FEFC  Party  of  Missouri"  and  the  "Peoples 
Peace  Party  of  Missouri"  have  not  complied  with  the  above 
statutory  requirements  they  have  no  place  on  the  ballot, 
and  no  person  is  entitled  to  appear  on  the  ballot  at  the 
forthcoming  General  Election  as  a nominee  of  such  "Parties 
Apparently,  there  has  been  no  attempt  by  White  to  file  as 
an  independent  candidate  under  the  provisions  of  Sections 
120.180  and  120*490,  RSMo  Cumula  tive  Supplement,  1953* 
Those  sections  read! 

"Nominations  of  independent  candidates  (not 
candidates  of  any  political  party)  for  any 
office  to  be  filled  by  the  voters  of  the 
state  at  large  may  also  be  made  by  nomina- 
tion petitions  signed  in  the  aggregate  for 
each  candidate  by  a number  of  qualified 
voters  in  each  of  the  several  congressional 
districts  which  shall  equal  one  per  cent  of 
the  total  number  of  votes  oast  in  such  dis- 
trict for  governor  at  the  next  preceding 
gubernatorial  election,  or  by  a number  of 
qualified  voters  in  each  of  one  half  of  the 
several  congressional  districts  which  slaall 
equal  two  per  cent  of  the  total  number  of 
votes  cast  in  such  district  for  governor 
at  the  next  preceding  gubernatorial  elec- 
tion, Nominations  for  independent  candi-  , 
dates  for  public  office  within  any  distriot 
or  political  subdivision  less  than  the  state, 
may  be  made  by  nomination  petitions  signed  in 
the  aggregate,  for  each  candidate  by  qualified 
voters  of  the  district  or  political  subdivision, 
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equaling  not  less  than  two  per  cent  of  the 
number  of  persons  who  voted  at  the  next  pre- 
ceding general  election  in  such  district  or 
political  subdivision  in  which  the  district 
or  political  subdivision  voted  as  a unit  for 
the  election  of  officers  to  serve  its  re- 
spective territorial  area#  Each  voter  sign- 
ing a nominating  petition  shall  add  to  his 
Signature  his  place  of  residence,  and  each 
voter  may  subscribe  to  one  nomination  for 
any  office  to  be  filled,  and  no  more." 

"l.  All  petitions  for  nomination  under  sec- 
tions 120*140  to  120*230  for  candidate  for 
public  office  in  this  state  shall.  In  addi- 
tion to  other  requirements  provided  by  law, 
be  as  follows:  fh©  petition  shall  consist 
of  sheets  of  uniform  size  and  each  sheet 
shall  contain,  above  the  place  for  signature, 
an  appropriate  heading,  giving  the  information 
as  to  the  name  of  the  candidate  or  candidates 
in  whose  behalf  the  petition  is  signed;  the 
office}  the  party}  place  of  residence}  and 
the  heading  of  each  sheet  shall  be  the  same* 

Such  petition  shall  be  signed  by  the  quali- 
fied voters  in  their  own  proper  persons  only, 
and  opposite  the  signature  of  each  signer  his 
residence  address  shall  be  written  by  the  voter 
in  person.  If  the  signer  is  a resident  of  a 
city  having  a population  of  over  ten  thousand 
population  by  the  then  last  preceding  federal 
census,  the  street  and  number  of  such  residence 
shall  also  be  given.  Ho  signature  shall  be 
valid  or  be  counted  in  considering  the  validity 
or  sufficiency  of  such  petition  unless  the  re- 
quirements of  this  section  are  complied  with* 

At  the  bottom  of  each  sheet  of  the  petition 
shall  be  added  a statement,  signed  by  a quali- 
fied voter  of  the  political  division  for  which 
the  candidate  or  candidates  shall  be  nominated, 
stating  his  residence  address  and  certifying 
that  the  signatures  on  that  sheet  of  said  peti- 
tion were  signed  in  his  presence  and  are,  genuine, 
and  that  to  the  best  of  his  knowledge  the  per- 
sons so  signing  were  at  the  time  of  signing  the 
petition  qualified  voters  of  the  political 
division  for  which  the  candidate  or  candidates 
shall  be  nominated,  and  that  their  respective 
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residents  are  correctly  stated  thereon* 

Such  statement  shall  be  sworn  to  before 
some  of  fleer  of  the  county  in  which  the  ■ 
person  making  the  statement  resides,  auth- 
orized to  administer  oaths  therein.  Such 
sheets  before  being  presented  to  the  secre- 
tary of  state  or  filed  with  the  proper  offi- 
cer of  the  district  or  political  subdivi- 
sion, as  the  case  my  be,  shall  be  neatly 
fastened  together  in  book  form,  by  placing 
the  sheets  in  a pile,  fastening  them  to- 
gether at  one  edge  in  a secure  and  suitable 
manner,  and  the  sheets  then  shall  be  numbered 
consecutively.  The  sheets  shall  not  be 
fastened  together  by  pasting  them  together 
end  to  end,  so  as  to  form  a continuous  strip 
or  roll.  The  petition  when  presented  for 
filing,  shall  not  be  withdrawn,  altered  or 
added  to,  and  no  signature  shall  be  revoked 
except  by  revocation  in  writing  presented 
and  filed  with  the  officer  or  officers  with 
whom  the  petition  is  required  to  be  filed 
before  the  presentment  for  filing  of  the 
petition.  Whoever  in  making  the  sworn 
statement  required  by  this  section  shall 
knowingly  and  willfully  swear  falsely  shall 
be  deemed  guilty  of  per  jury,  and  upon  con- 
viction, shall  be  punished  accordingly,  t. 

Whoever  shall  forge  any  name  of  a signer 
upon  a petition,  shall  be  deemed  guilty  of 
forgery  in  the  third  degree  and  upon  con- 
viction thereof,  be  punished  accordingly, 

"2,  The  words  'political  division  for 
which  the  candidate  . 4^'^^ii!^Tnht;e'd *' ' ' shall 
mean  “tHe' largest  political  division  in 
which  all  qualified  voters  may  vote  upon 
a candidate  or  candidates,  as  the  state 
in  case  of  state  officers j the  city  in 
case  of  city  officers,  etc," 

White  attempted,  on  August  27,  1954*  to  file  as  a non- 
partisan candidate  under  Sections  120,330  through  120.650, 

RSMo  1949,  The  closing  date  for  filing  as  a non-partisan 
candidate  was  April  27,  1954*  Therefore,  this  belated  attempt 
to  file  Is  of  no  effect. 
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CONCLUSION 


, In  the  premises,  therefore,  it  is  the  opinion  of  this 
office  that  the  name  of  Earl  White  should  not  appear  on  the 
ballot  In  the  forthcoming  General  Election  as  a candidate 
for  the  office  of  Representative  to  the  General  Assembly 
from  the  Seventeenth  District. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre 
pared  by  my  Assistant,  Mr.  Paul  McGhee* 

Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


PMcG:irk: vlw 
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ACQUIREMENT  OP  LANDS 
UNDER  CONSTITUTION! 


The  power  to  acquire  land  is  by  the  constitu- 
tion of  Missouri  conferred  upon  the  State 
Park  Board;  upon  the  Conservation  Commission; 
upon  the  State  Highway  Commission  for  the  pur- 
poses enumerated  in  subsection  3 of  Section 
30  of  Article  IV  of  the  Constitution  of  Mis- 
souri; and  upon  any  department  authorized  by 
the  legislature  for  the  purposes  enumerated 
in  Section  Ip8  of  Article  111  of  the  Constitu- 
tion of  Missouri, 

November  29 , 1954 


Honorable  Edgar  G,  Nelson 
St  at  ©Purchasing  Agent 
Division  of  Procurement 
Jefferson  City,  Missouri 

Dear  Sirs. 

Your  recent  request  for  an  official  opinion  reads  as  fol- 
lows! 

'•Section  34*030,  of  the  Missouri  Procurement 
laws  reads  as  follows 1 

" ’Shall  purchase  all  supplies  and  lands  — ' 

The  purchasing  agent  shall  purchase  all  sup- 
plies  for  all  departments  Cf  the  state,  ex- 
cept as  in  this  chapter  otherwise  provided* 

The  purchasing  agent  shall  negotiate  all 
leases  and  purchase  all  lands,  except  for 
such  departments  as  derive  their  power  to 
acquire  lands  from  the  constitution  of  the 
state*1 

"How  can  I know  What  departments  derive  this 
power  from  the  Constitution? 

"This  request  f^r  ah  opinion  stems  from  an  in- 
quiry from  the  Missouri  Park  Board  as  to  the 
proper  course  for  the  hoard  to  pursue  in  ac- 
quiring additional  land  for  one  of  the  present 
state  parks*” 

The  only  means  whereby  this  matter  may  be  determined  is  by 
an  examination  of  the  constitution*  Sueh  an  examination  reveals 
that  by  Section  4l  of  Article  IV  of  the  Constitution,  the  power 
to  acquire  land  is  vested  in  the  Conservation  Commission*  That 
section  reads! 
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"The  commission  may  acquire  by  purchase,  gift, 
eminent  domain,  or  otherwise,  all  property 
necessary,  useful  ©r  convenient  for  its  pur- 
poses, and  shall  exercise  the  right  of  eminent 
domain  as  provided  by  law  for  the  highway  com- 
mission.” 

Likewise,  Section  k?  of  Article  III  of  the  Constitution  con- 
fers this  power  of  acquiring  land  upon  the  State  f ark  Board.  That 
section  reads* 

"For  fifteen  years  from  the  day  this  Constitu- 
tion takes  effect  the  general  assembly  shall 
appropriate  for  each  year  out  of  the  general 
revenue  fund,  an  amount  not  less  than  that  pro- 
duced annually  at  a tax  rate  of  one  cent  on  each 
©ns  hundred  dollars  assessed  valuation  of  the  real 
and  tangible  personal  property  taxable  by  the  state, 
for  the  exclusive  purpose  of  providing  a state  park 
fund  to  be  expended  and  used  by  the  agency  auth- 
orized by  law  to  control  and  supervise  state  parks, 
for  the  pulp  OSes  of  the  acquisition,  supervision* 
operation,  maintenance , development,  control,  regu- 
lation and  restoration  of  state  parks  and  state  park 
property  as  may  be  determined  by  such  agencyj  and 
thereafter  the  general  assembly  shall  appropriate 
such  amounts  as  may  be  reasonably  necessary  for  such 
purposes.” 

Section  k8  of  Article  III  of  the  Constitution,  reads* 

"The  general  assembly  may  enact  laws  and  make  ap- 
propriations to  preserve  and  perpetuate  memorials 
of  the  history  of  the  state  by  parks,  buildings, 
monuments,  statutes,  paintings,  documents  of  his- 
torical value  or  by  other  means,  and  to  preserve 
places  of  historic  or  archaeological  Interest  or 
scenic  beauty,  and  for  such  purposes  private  prop- 
erty or  the  use  thereof  may  be  acquired  by  gift, 
purchase,  or  eminent  domain  or  be  subjected  to  rea- 
sonable regulation  or  control.” 

The  above  section  confers  power  upon  any  department  to  ac- 
quire land  for  the  purposes  enumerated  above,  when  the  legisla- 
ture enacts  a law  to  that  effect,  and  such  power  of  acquisition 
we  conceive  to  be  derived  from  the  Constitution, 

We  would  also  direct  attention  to  subsection  3 of  Section  30 
of  Article  IV  of  the  Constitution  of  Missouri,  which  reads* 
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” (3)  in  the  dlseretlon  of  the  commission  to  lo- 
cate 9 re-locate,  establish,  acquire,  con- 
struct and  maintain  the  following* 

"(a)  supplementary  state  highways  and 

bridges  in  each  county  of  the  state 
as  hereinafter  provided) 

rt(b)  state  highways  and  bridges  in,  to  and 
through  state  parks,  public  areas  and 
reservations,  and  state  institutions 
now  or  hereafter  established,  and  con- 
nect the  same  with  the  state  highways) 
and  also  national,  state  or  local  park- 
ways, tr avelways , or  tourways , with 
coordinated  facilities) 

"(o)  any  tunnel  or  interstate  bridge  or  part 
thereof,  where  necessary  to  connect  the 
state  highways  of  this  state  with  those 
of  other  states) 

tt(d)  any  highway  within  the  state  when  neces- 
sary to  comply  with  any  federal  law  or 
requirement  which  is  or  shall  become  a 
condition  to  the  receipt  of  federal  funds) 

M(e)  any  highway  in  any  city  or  town  which  is 
found  necessary  as  a continuation  of  any 
state  or  federal'  highway,  or  any  connec- 
tion therewith,  into  and  through  such 
city  or  town)  and 

M(f)  additional  state  highways,  bridges  and  tun- 
nels, outside  the  corporate  limits  of  cities 
having  a population  in  excess  of  1$0,0Q0, 
either  In  the  congested  traffic  areas  of  the 
state  Of  where  needed  to  facilitate  and  ex- 
pedite the  movement  of  through  traffic.’* 

The  above,  we  believe,  gives  the  state  highway  commission  the 
authority  to  acquire  land  for  the  purposes  enumerated  above,  and 
this  power  we  also  conceive  to  be  derived  from  the  constitution. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  power  to  acquire 
land  is  by  the  Constitution  of  Missouri  conferred  upon  the  state  park 
board)  upon  the  conservation  commission)  upon  the  state  highway  com- 
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mission  for  the  purposes  enumerated  in  subsection  3 of  Section 
30  of  Article  IV  of  the  Constitution  of  Missouri}"  and  upon  any 
department  authorized  by  the  legislature  for  the  purposes  enum- 
erated in  Section  i|.8  of  Article  III  of  the  Constitution  of  Mis- 
souri* 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Hugh  P.  Williamson. 


Very  truly  yours. 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


STATE  PUBCHASING  AGENT:  Contracts  for  labor  and  materials 

DIRECTOR  OP  PUBLIC  BUILDINGS:  involved  in  the  construction  of 

appurtenances  to  buildings  which 
involve  engineering  or  mechanical 
skills  should  receive  the  approval 
of  the  director  of  public  buildings. 


December  14,  1954 


Mr*.  Edgar  C,  Nelson  ' 

State  Purchasing  Agent 
Capitol  Building 
iefferson  Citj*  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  office,  which  request  reads  in  part  a#  follows  * 

"'Will  you  please  give  me  an  opinion  that 
will  clarify  the  jurisdiction  of  this  dlvi~ 
eion;'^"':orderB^that 

♦borderline  cases ♦ so  far  as  this  division 
and  the  office  of  Superintendent  of  Public 
Buildings  is  concerned* 

"For  example,  X have  before  me  two  depart- 
mental direct  orders  from  the  State  Federal 
Soldiers  * Home , one  In  the  sum  of  '#52*50 
and  calling  for  the  payment  of  35  hours  of 
bricklaying  for  manholes  for  new  sewer)  the 
other,  In  the  sum  of  #96  is  in  payment  for 
use  of  a c ompre s s or  for  e ig ht  ho urs , drill 
bits,  steel  bit,  dynamite,  blasting  caps 
and  fuses, 

■*  *"<■  A similar  case  involved  the  grading 
of  a parking  lot  at  the  State  Sanatorium  at 
Mt*  ?ernon,  * * #.M  - 

You  inquire  whether  certain  stated  projects  and  similar 
transactions  fall  within  the  duties  of  the  state  purchasing 
agent  or  the  director  of  public  buildings,  it  appears  that 
in  one  instance  certain  bills  for  labor  and  materials  were 
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contracted  In  connection  with  the  installation  of  a sower 
line  at  the  state  Federal  Soldiers*  Home,  and  that  in  the 
other,  certain  bills  for  labor  were  contracted  in  connec- 
tion with  the  building  of  a parking  lot  at  the  State  Sana- 
torium at  Mt,  Vernon,  Missouri,  We  will  note  briefly  the 
duties  of  the  state  purchasing  agent  and  the  director  of 
public  buildings,  so  far  as  they  are  here  pertinent.  Sec- 
tion 34*020  provides  for  the  appointment  by  the  Governor  of 
a state  purchasing  agent*  Section  34*030  provides  that  the 
purchasing  agent  shall  purchase  all  supplies  for  all  depart- 
ments of  the  state  and  shall  negotiate  all  leases  and  pur- 
chase all  land  except  for  such  departments  as  derive  such 
authority  from  the  Constitution*  Said  section  more  fully 
provides  t 

"T he  purchasing  agent  shall  purchase  all 
supplies  for  all  departments  of  the  state, 
exeept  as  in  this  chapter  otherwise  pro- 
vided, The  purchasing  agent  shall  negotiate 
all  leases  and  purchase  all  lands,  except 
for  such  departments  as  derive  their  power 
to  acquire  lands  from  the  constitution  of 
the  state,” 

Section  34*010  defines  the  terns  "supplies”  and  "con- 
tractual services"  as  follows: 

"l,  The  tem  ’supplies’  used  in  this  chap- 
ter shall  be  deemed  to<mean  supplies,  mater- 
ials, equipment,  contractual  services  and 
any  and  all  articles  or  things,  except  as 
in  this  chapter  otherwise  provided, 

"2.  ’Contractual  services'  shall  include 
all  telephone,  telegraph,  postal,  electric 
light  and  power  service,  and  water,  towel 
and  soap  service*1'  * 

Section  8.020  provides  for  the  appointment  by  the  Board 
of  Public  Buildings  of  a director  of  public  buildings  who  shall 
be  qualified  by  training  and  experience  to  deal  with  construc- 
tion, operation,  maintenance  and  repair  of  buildings  and  shall 
be  of  recognized  competence  in  the  field  of  building  administration. 
Said  section  more  fully  provides  in  part  as  follows: 

"The  board  of  public  buildings  shall  appoint 
a director  of  public  buildings  who  shall  be 
qualified  by  training  and  experience  to  deal 


2-' 


Mr  * Edgar  C.  Nelson 


with  construction,  operation,  maintenance 
and  repair  of  buildings,  and  shall  be  of 
recognized  competence  in  the  field  of  build- 
ing admin  1 s t r ati  on , * * 

Section  8,070  provides  that  the  director  shall  serve  as 
advisor'  and  consultant  to  all  department  heads  in  letting  con- 
tracts, supervising  construction,  inspection  and  maintenance 
of  buildings,  etc.,  and  further  provides  that  no  contract 
shall  be  let  for  repairs,  rehabilitation  or  construction  of 
buildings  without  the  approval  of  the  director,  and  that  no 
claim  for  such  matters  shall  be  paid  without  the  approval  of 
the  director.  Section  8.070  reads: 

"The  director  shall  serve  as  an  advisor  and 
consultant  to  all  department  heads  in  ob- 
taining architectural  plans,  letting  con- 
tract’s, supervising  construction,  purchase 
of  real  estate,  inspection  and  maintenance 
of  buildings.  No  contracts  shall  be  let 
for  repair,  rehabilitation,  or  construction 
of  buildings , without  approval  of  the  direc- 
tor, and  no  claim  for  repair,  construction 
or  rehabilitation  projects  under  contract 
shall  be  accepted  for  payment  by  the  state 
without  approval  by  the  director  j * * 

Section  8*080  provides  that  the  director  shall  promulgate 
conditions  and  procedures  to  be  followed  in  the  repair,  mainten- 
ance, operation,  construction  and  administration  of  state  build- 
ings, and  Section  8.050  provides  that  the  director  shall  formu- 
late and  recommend  a current  and  long  range  repair,  construc- 
tion and  rehabilitation  program. 

While  the  above-noted  statutes  relating  to  the  duties  of 
the  director  of  public  buildings  deal  with  "buildings"  which 
would  seem  at  first  reading  to  preclude  projects  such  as  are 
here  under  consideration,  we  do  not  believe  that  the  duties  of 
said  officer  should  be  so  limited.  In  the  case  of  Swasey  v. 
Shasta  County,  74  P.  1031,  decided  by  the  Supreme  Court  of 
California,  an  action  was  brought  to  prohibit  the  county  super- 
visor from  entering  Into  a contract  for  the  construction  of  an 
iron  fence  around  the  grounds  upon  x^hich  the  courthouse  was 
situated,  The  California  statutes  conferred  upon  said  super- 
visor the  authority  to  provide  a courthouse,  jail,  hospital, 

"and  sueh  other  buildings  as  may  be  necessary,"  The  statute 
above  mentioned  contained  other  provisions  relating  to  the 
advertisement  for  bids,  letting  of  contracts,  etc.,  substantially 
like  our  law  relating  to  the  duties  of  the  director  of  public 
buildings,  The  contention  was  made  that  the  supervisors  had  no 
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authority  to  enter  Into  such  a contract,  since  the  tern  Hsuch 
other  buildings0  did  not  include  fences.  In  reference  to  the 
term  "building, 0 as  used,  the  court  said? 

" There  is  no  well-established  legal 

definition  of  the  word  ‘building’  which 
absolutely  and  under  all  circumstances 
either  Includes  or  excludes  a ’fence,’  The 
question  greatly  depends  upon  the  connection 
in  which  the  word  ‘building’  is  used,  and 
the  evident  purpose  of  the  statute  or  con* 
tract  in  which  it  is  found.  In  1 Bouvier’s 
Law  Dictionary  (Rawle's  Ed.)  p.  269#  ’Build- 
ing* is  defined  as  follows*  ‘An  edifice 
erected  by  art#  and  fixed  upon  or  over  the 
soil,  composed  of  stone,  brick,  marble,  wood 
or  other  proper  substance,  connected  together, 
and  designed  for  use  In  the  position  in  which 
it  is  so  fixed. * This  is  about  as  good  a 
general  definition  of  the  word  as  can  be 
found  in  the  books,  and  it  undoubtedly  in- 
cludes, in  terras,  an  ordinary  fence.  « •* 

Under  the  above -noted  rule,  which  we  deem  to  be  a correct 
statement  of  the  law,  we  must  keep  in  mind  the  duties  and  quali- 
fications of  the  director  of  public  buildings  as  above  noted. 

Both  of  the  projects  which  are  the  subject  of  this  opinion,  i.e. , 
the  sewer  line  and  parking  area,  are  connected  either  directly 
or  by  intended  use  to  a structural  building,  and  is  either  an 
integral  part  or  an  appurtenance  thereto,  if  there  x^rere  no  other 
factors,  we  would  deem  this  sufficient  to  require  the  approval  of 
a director  of  public  buildings,  but  aside  from  such  factors  we 
wish  to  note  that  each  of  these  projects  involves,  - in  our  opinion, 
some  construction,  mechanical  or  engineering  skills.  Noting  also 
that  under  the  provisions  of  Section  8,020  supra  the  director 
of  public  buildings  is  required  to  be  "qualified  to  deal  with 
construction",  we  are  of  the  opinion  that  such  matters  as  are 
here  under  consideration  are  intended  to  come  x^ithin  the  duties 
and  responsibilities  of  the  director  of  public  buildings. 

Further,  and  in  support  of  such  conclusion,  we  again  turn 
to  the  duties  of  the  state  purchasing  agent*  He  is  required 
to  purchase  all  supplies,  except  as  in  this  chapter  otherwise 
provided.  The  term  "supplies"  is  defined  in  34.010,  noted 
supra,  to  be  supplies,  materials,  equipment,  contractual  ser- 
vices, etc.  The  term  "contractual  services"  is  defined  as  in- 
cluding telephone,  telegraph,  postal,  electric  light  and  power 
service,  and  water,  towel,  and  soap  service.  The  contracts 
here  under  consideration  involve  principally  labor.  Surely 
such  could  not  be  deemed  to  be  included  in  the  terms  "material. 
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equipment  or  supplies”  as  those  terns  are  commonly  understood* 

We  are  further  of  the  opinion  that  labor  cannot  fall  within 
the  tern  "contractual  services”  as  the  term  is  used  in  the 
Purchasing  Agent  Act,  in  view  of  the  well-known  canon  of 
statutory  construction  that  the  expression  of  one  thing  or 
class  of  things  is  the  exclusion  of  another:  Express!© 
unius  est  exclusio  alterius.  Keane  v.  Strodtman,  18  S.W*  2d 
896,  Th©  class  of  services  included  in  the  term  “contractual 
services"  would  appear  to  exclude  contracts  for  labor.  If 
the  tern  “contractual  services”  was  given  a broader  meaning 
than  that  stated,  it  would  include  services  (labor)  to  be 
performed  under  a contract  for  the  construction  of  an  office 
building,  which  clearly  falls  within  the  duties  of  the  director 
of  public  buildings.  . %, 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  contracts 
for  labor  and.  materials  in  connection  with  the  construction  of 
a sewer  line  at  the  state  Federal  Soldiers’  Home,  and  contracts 
for  labor  in  connection  with  the  grading  of  parking  lot  at  the 
State  Sanatorium  should  receive  the  approval  of  the  director 
of  public  buildings,  since  both  projects  constitute  appurtenances 
to  buildings  and  involve  to  some  degree  engineering  or* mechani- 
cal skills  peculiarly  within  the  knowledge  of  said  director. 


The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Donal  Tly  Guffey. 

Yours  very  truly. 


DDG: vtl ,lw 


John  M.  Dalton 
Attorney  General 


MUNICIPALITIES : 
TRAFFIC  REGULATION: 
OFF-STREET  PARKING: 


(1)  Municipality  of  appropriate  popula- 
tion may  issue  revenue  bonds  to 
provide  off-street  parking  facilities 
without  submitting  proposition  to 
vote  of  the  electorate. 

(2)  Such  bonds  may  not  be  retired  from 
general  revenue  receipts  of  munici- 
pality. 


March  11,  1954 


Mr,  Wm«  Harrison  Norton 
Representative,  Clay  County 
lj.06  Armour  Road 
North  Kansas  City,  Missouri 

Dear  Sir  : 

Reference  is  made  to  your  request  for  an  official 
opinion  of  this  department  reading  as  follows: 

w -51-  ■» 

"My  first  question  1st  Is  It  possible 
for  tho  City  of  Liberty  to  authorize 
a bond  issue  for  the  construction  of 
off-street  parking  facilities  without 
submitting  same  to  a vote  of  the  people. 

"My  second  question  Iss  May  the  bonds 
be  financed  with  the  receipts  from  the 
parking  meters  presently  Installed  in 
the  city.  In  other  words,  can  the  City 
of  Liberty  pledge  the  parking  meter 
receipts  from  their  parking  meters  to 
the  payment  of  the  bonds.  # * 

Your  attention  is  directed  to  Section  71*350,  RSMo 
1949,  reading  as  follows: 

"Any  incorporated  city  or  town  in  this 
state  of  not  more  than  seven  hundred 
thousand  and  not  less  than  one  thousand 
population  may  rent,  lease  and  improve 
property,  or  acquire  property  by  gift. 


Mr.  Wm,  Harrison  Norton 


purchase#  exchange,  or  by  the  exercise 
of  the  power  of  eminent  domain  over  un- 
improved property  in  the  manner  provided 
by  law  for  the  condemnation  of  land  for 
street  purposes  in  such  municipality; 
provided,  however,  that  nothing  herein 
shall  be  construed  to  limit  the  right 
to  the  use  of  eminent  domain  in  connec- 
tion with  improved  property  used  for  or 
devoted  to  commercial  purposes,  and  may 
construct,  install  or  equip  buildings 
and  facilities  thereon  for  parking 
motor  vehicles,  and  may  own,  manage, 
use  or  operate  property  and  facilities 
thereon  for  parking  motor  vehicles,  or 
rent  or  lease  property  and  facilities 
to  others  for  parking  motor  vehicles, 
and  make  or  authorize  the  making  of  a 
charge  for  the  use  of  property  and 
facilities  for  such  purpose,  provided, 
however,  such  municipality  shall  not 
dispense  or  furnish,  or  allow  any  lessee 
or  occupant  to  dispense  or  furnish,  upon 
or  in  connection  with  any  property  or 
facility  acquired  or  operated  pursuant 
to  this  section  any  product  or  service 
other  than  the  parking  of  motor  vehicles 

It  is  readily  apparent  that  by  the  enactment  of  this 
statute  the  General  Assembly  has  delegated  to  any  municipality 
having  the  appropriate  population,  within  the  maximum  and  mini- 
mum limits  set  out,  the  authority  to  establish  off-street  park- 
ing facilities,’ 

Brovision  for  the  financing  of  such  facilities  has  further 
been  made  through  the  enactment  of  Section  71.360.  RSMo  19k9. 
which  reads  as  follows; 

"Any  such  incorporated  city  or  town  is  1 
hereby  empowered  to  finance  and  pay  for 
the  planning,  designing,  acquisition, 
construction,  equipment  and  improvement 
of  property  for  parking  motor  vehicles  by 
any  one  Or  combination  of  the  following 
methods; 

"(l)  General  revenue  funds,  Including 
any  proceeds  derived  from  the  operation 
of  said  parking  facilities; 
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"(2)  General  obligation  bonds  within  legal 
debt  limitations} 


"(3)  Negotiable  interest-bearing  revenue 
bonds*  the  principal  and  interest  of  which 
shall  be  payable  solely  from  the  revenues 
derived  by  such  municipality  from  the 
operation  of  such  parking  facilities,  which 
revenue  bonds  may  be  issued  and  sold  by  the 
municipality  when  so  authorized  by  the  city 
council,  board  of  aldermen,  or  other  legis- 
lative authority  of  such  city#” 

The  constitutionality  of  these  statutes  has  been  up- 
held by  the  Supreme  Court  of  Missouri  in  Kansas  City  v. 

Fishman*  reported,  21j.l  S*  W,  (2d)  3f?>  wherein  both  statutes 
were  directly  under  attack*  The  same  case  also  involved  the 
propriety  of  issuing  revenue  bonds  to  finance  the  acquisition 
and  construction  of  such  off-street  parking  facilities,  absent 
an  election  having  been  held.  The  city  council  of  the  plain- 
tiff city  In  the  case  mentioned  had  simply  enacted  an  ordinance 
authorizing  the  establishment  and  operation  of  the  off-street 
parking  facilities*. 

The  particular  constitutional  provision  claimed  to  have 
been  violated  was  Section  27,  Article  VI  of  the  Constitution. 
The  Supreme  Court  held  that  this  particular  constitutional 
provision  was  inapplicable  to  the  issuance  of  bonds  of  the 
nature  contemplated  under  Section  71*360,  RSMo  19i*9,  inasmuch 
as  the  type  of  municipal  facility  under  consideration  was  not 
one  requiring  the  assent  of  four- sevenths  of  the  electorate 
before  revenue  bonds  might  be  issued.  The  Court  in  disposing 
of  the  constitutional  question  held! 

Thus  this  constitutional  provision 
prohibits  the  legislature  from  authorizing 
revenue  bonds,  for  the  purpose  of  paying 
for  municipally  owned  water,  gas  or  electric 
light  works,  heating  or  power  plants  or 
airports,  which  are  not  approved  by  vote  of 
four-sevenths  of  the  qualified  electors. 

However,  we  agree  with  appellant  that  the 
proposed  parking  facility  is  not  such  a 
utility  as  contemplated  by  this  constitu- 
tional provision}  and,  therefore,  the 
Legislature  has  compile  te  authority  to 
authorize  revenue  bonds  Issued  for  that 


Mr,.  Wm 
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purpose,  {Of  course,  other  provisions  of 
the  Constitution  prohibit  the  Legislature 
from  making  such  revenue  bond©  payable  out 
of  funds  raised  by  taxation  as  the  authorities 
hereinafter  cited  show,}  The  Legislature  has 
granted  the  authority  for  these  revenue  bonds 
to  the  City  by  enacting  Sections  71*350- 
71*360,  R.S,  1949." 

Your  second  question  relates  to  the  propriety  of  using 
receipts  from  parking  meters  now  installed  on  the  streets 
in  the  City  of  Liberty  for  the  purpose  of  retiring  bonds 
issued  for  the  purpose  of  establishing  ahd  operating  the 
off-street  parking  facilities* 

Section  71*360,  RSMo  1949,  quoted  supra,  authorises 
the  issuance  of  two  types  of  bonds.  First,  general  obliga- 
tion bonds  within  legal  debt  limitations  and  secondly, 
revenue  bonds  payable  solely  from  the  revenues  derived  from 
operation  of  parking  facilities. 

The  receipts  derived  from  parking  privileges  granted 
through  the  use  of  parking  meters  do  not  represent  ’’taxes'1 
but  on  the  contrary  are  simply  to  be  classed  as  ’’general 
revenue"  of  the  city.  Such  receipts  may  be  used  for  a 
legitimate  municipal  purpose*  Therefore  such  receipts 
could  be  used  to  apply  towards  the  retirement  of  bonds 
representing  general  obligations  of  the  city  which  are 
Issued  pursuant  to  Subsection  (2)  of  Section  71*360,  RSMo 
1949. 

With  respect  to  revenue  bonds  which  might  be  issued 
under  the  provisions  of  Subsection  (3)  of  Section  71,360, 
ESMo  1949,  a different  situation  presents  itself.  You  will 
observe  that  this  statute  limits  the  funds  available  for 
the  retirement  of  such  revenue  bonds  from  revenues  derived 
by  the  municipality  from  the  operation  of  off-street  parking 
facilities.  This  authorisation  does  not  seem  to  be  broad 
enough  to  Include  receipts  derived  from  parking  meters  in- 
stalled elsewhere  on  the  streets  of  the  city. 


CONCLUSION 


In  the  premises  we  are  of  the  opinion  that  a city  of 
the  appropriate  population  within  the  maximum  and  minimum 
limits  fixed  by  Section  71*350,  RSMo  1949,  may  provide  by 


Mr*  Wat,  Harrison  Norton 


oarMin?CfftM?iM0  estJbJis^t  and  operation  of  off-street 
parking  facilities  and  for  the  issuance  of  revenue  bonds 

7ir36o'  FsJfo’l^Q  as,^ov“9tiv‘>y  Subsection  (3)  of  Section 

vote  of  S eiac?;,:Lto°Ut  SUbmlttinS  «»  proposition  to  the 

bv  such  Sunici^flM?v°Lthe  op*?lon  that  the  receipts  derived 
tha^  upo^uch  pa*Hns  voters  installed  elsewhere 

^ S off-street  parking  facilities  may  not  be 
devoted  to  the  retirement  of  such  bonds.  J 

bonds Wofa?h/ofJher  of,the  °Pinlon  that  if  general  obligation 
Donas  of  the  city  are  Issued  pursuant  to  author  5 ?at-i  nn  t-how,* 

f?!;?Aafn8  been  votsd  by  to.PtahS?tJi  SSS*uiS  dab? 

RStfo^QRa”8  a°  prov.lded  by  Subsection  (2)  of  Sectiof  71.360. 

1.  sufn  parking  meter  receipts  may  be  so  used  for 

the  retirement  of  such  general  obligation  bonds. 

The  foregoing  opinion,  which  I hereby  approve  was 
prepared  by  my  assistant.  Will  F.  Berry,  Jr*ppPove'  was 

Very  truly  yours. 


JOHN  M.  DALTON 

Attorney  General 


WFB :vlw 
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COUNTY  FARM  BUREAUS: 
TAXATION: 


Counties  of  fourth,  class  not  authorized 
to  levy  tax  for  support  and  maintenance 
of  county  farm  bureau  subject  to  Sec- 
tions 262.550  to  262.620,  RSMo  1949, 
as  amended. 


March  1,  1954 


Honorable  Bon  W.,  Owensby 
Prosecuting  Attorney 
Balias  County 
Buffalo , Mis  sour! 

Boar  Mr,  Owensby: 


The  following  opinion  is  rendered  in 
recent  request  reading  as  follows: 


"Our  local  County  Agon, 
question  as  to  whether 
can  have  an  election  fi 
placing  a tax.  onth©  a, 
in'  the  county  for, use  \ 
tension  Service  for  edi 
¥©  have  a similar  tax ; : 
County  Health  Unit  and 
District, 


reply  to  your 


t has  raised  the 
or  not  OuT  county 
Or '.the'  purpose  of 
as  eased  pr  operty 
by  the  County  Ex-  ' 
ucation  purposed'* 
in  tills  county  for 
County  Library 


The  specific  question  is:  ■ Does  the  law 
provide  for  a special  tax,  to  be  voted 
by  the  voters  of  the  county  in  counties 
of  Class  Four  such  as  Balias  County,  such 
tax  to  b©  used  by  local  County  Extension 
Office  for  the  diffusing  of  farm  education 
practices,” 

Sections  262*550  to  262,620,  mm  1949,  as  amended, 
constitute  the  basic  law  governing  county  farm  bureaus • 

Within  the  framework  of  these  special  statutes  w©  find  no 
power  vested  in  a county,  as  a political  subdivision,  to 
levy  taxes  for  the  support  of  such  bureaus.  We  find  only  a 
mandatory  duty  imposed  on  counties  to  appropriate  from  general 
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revenues  for  the  support  of  the  county  farm  bureaus  established 
pursuant  to  the  statutes  referred  to  above.  Section  262.580, 
RSMo  1949  (A.L,  1953  S#B,  173)  provides  as  follows: 

"l,  The  board  of  directors  of  the  county 
farm  Organisation,  in  cooperation  with  the 
county  court  and  the  University  of  Missouri 
college  of  agriculture,  shall  prepare  an 
annual  financial  budget  covering  the  county’s 
share  of  the  cost  of  carrying  on  cooperative 
extension  work  in  agriculture  and  home  economics 
provided  for  in  sections  262.550  to  262.620, 
which  shall  be  filed  with  the  county  court 
of  such  county,  and  shall  be  included  by  said 
county  court  in  class  four  of  the  budget  of 
county  expenditures  for  such  year  in  counties 
budgeting  the  county  expenditures  by  classes 
and  in  all  other  counties  In  the  budget  docu- 
ment, subject  to  the  following  restrictions : 

(1)  In  counties  of  the  first  and  second 
classes,  the  minimum  appropriation  shall  be 
two  thousand  five  hundred  dollars,  (2)  In 
counties  of  the  third  class,  the  minimum 
appropriation  shall  be  two  thousand  dollars. 

(3/  In  counties  of  the  fourth  class,  the 
minimum  appropriation  shall  be  one  thousand 
dollars, 

"2.  Provided,  that  no  county  shall  appropriate 
more  than  one  dollar  per  capita  of  the  rural 
population  as  determined  by  the  latest  decennial 
federal  census?  provided  further,  that  in  any 
year  in  which  the  county  farm  organization  ap- 
proves a budget  of  lesser  amount  than  is  herein 
provided,  then  the  lesser  amount  so  approved 
shall  be  appropriated  by  the  county  court," 

Article  X,  Section  1,  Missouri  Constitution  of  1945 
provides: 


"The  taxing  power  may  be  exercised  by  the 
general  assembly  for  state  purposes,  and  by 
counties  and  other  political  subdivisions 
under  power  granted  to  them  by  the  general 
assembly  for  county,  municipal  and  other 
corporate  purposes." 
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In  Giers  Implement  Corporation  v.  Investment  Service, 

361  Mo.  504,  235  S.W.  (2d)  355,  l.c.  35Q,  we  find  the  applicable 
rule  stated  in  the  following  language: 

11  «■  the  power  to  tax  is  a governmental 

function  inherent  in  the  state  (more  pre- 
cisely stated  'inherent  in  the  sovereign 
people  of  the  State'),  exercised  by  the 
legislature  subject  to  constitutional 
limitation.” 

No  constitutional  or  statutory  provision  lias  been  found 
which  authorizes  a county  of  the  fourth  class  to  levy  a tax 
for  the  support  and  maintenance  of  a county  farm  bureau 
formed  under  Sections  262.550  to  262.620,  RSMo  1949,  as 
amended,  and  in  the  absence  of  such  authorization  the  tax 
would  be  invalid. 

CONCLUSION 


It  is  the  opinion  of  this  department  that  a county  of 
the  fourth  class  in  Missouri  is  without  authority  to  levy 
a tax  for  the  support  and  maintenance  of  a county  farm  bureau 
formed  under1  Sections  262.550  to  262.620,  RSMo  1949,  as  amended. 

The  foregoing-  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Julian  L.  O'Malley. 

Yours  very  truly. 


JLO'Mtvlw 


JOHN  M.  DALTON 
Attorney  General 


OPTOMETRY: 

OSTEOPATHS: 


It  4s  unlawful  for  an  osteopath  to ^advertise  as  a 
registered  optometrist  when  not  duly  licensed  Thy 
the  State  Board  of  Optometry  to  practice  optometry 
in  this  State. 


April  19,  1951+ 


Missouri  Stats  Board  of  Optometry 
35>9  Paul  Brown  Building 
St*  Louis ;i#.  Missouri 

Att : Mr*  #*  R*  Bockhorst , 0*  D,  , 

Seerotary 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
the  pertinent  part  of  which  reads : 

"As  Secretary  to  the  Missouri  State  Board  of 
Optometry  I hereby  request  an  opinion  from 
your  office  as  to  the  legality  of  the  fol- 
lowing question* 

"Is  it  legal  for  an  Osteopath  or  any  person 
to  advertise  or  cause  to  be  advertised  the 
statement  ^Registered  Optometrist*  in  con- 
nection with  their  name,  in  any  manner  to 
the  public,  without  the  'benefit  of  a regis- 
tered certificate  as  issued  by  the  Missouri 
State  Board  of  Optometry  as  provided  in 
Chapter  336,  Revised  Statutes  of  Missouri. 

* 191+9,  pages  2632-2638." 

Chapter  336,  RSMo  191+9,  contains  the  Optometry  Act  passed  by 
the  Legislature  and  Section  336*120  RSMo  191+9  reads  in  part: 

"The  following  persons,  firms  and  corporations 
are  exempt  from  the  operation  of  the  provisions 
of  this  chapter  except  the  provisions  of  section 
336*200: 

(1)  Physicians  or  surgeons  of  any  school 
lawfully  entitled  to  practice  in  this  state  j * * «•’* 


Missouri  State  Board  of  Optometry 


In  view  of  the  foregoing  provision,  we  are  inclined  to  be  of 
the  opinion  that  a duly  licensed  and  practicing  osteopath  in  this 
State  comes  within  this  exemption  as  they  are  considered  physicians 
or  surgeons  and  lawfully  entitled  to  practice  in  this  State, 

The  case  of  Stribling  v*  Jolley,  253  SW2d,  5 19,  involved  the 
right  of  osteopaths  to  practice  in  county  hospitals.  The  county 
hospital  act,  Section  205,300  RSMo  1949  in  part  provided  that  no 
discrimination  shall  be  made  against  practitioners  of  any  school 
of  medicine  recognized  by  the  laws  of  Missouri.  The  court,  in 
construing  the  foregoing  provision^  concluded,  ”From  this  it  seems 
obvious  that  the  Legislature,  in  prohibiting  the  boards  of  county 
hospitals  from  discriminating  against  any  school  of  medicine,  used 
language  that  included  osteopathic  physicians,”  The  latter  part 
of  said  section  provides  that  the  patient  in  the  hospital  has  abso- 
lute right  to  the  physician  of  his  choice  and  the  court  concluded 
that  the  Legislature,  in  enacting  said  provision,  considered  and 
called  the  doctors  of  osteopathy  physicians. 

So,  in  view  of  said  decision,  certainly  osteopaths  come  with- 
in Section  336.120  RSMo  1949,  Subsection  1,  as  being  exempt  from 
the  operation  and  provisions  of  said  chapter  on  registration  of 
optometrists  except  the  provisions  of  Section  336.200  RSMo  1949. 

Section  336,200  supra,  reads : 

” It  shall  be  unlawful  for  any  optometrist  or 
any  other  person,  firm  or  corporation  engaged 
in  the  manufacture  or  sale  of  eyeglasses  or 
lenses  to  advertise  or  cause  to  be  advertised 
any  claim  or  statement  which  quotes  the  words 
‘eyes  examined  free*,  or  any  words  or  phrases 
of  similar  import  which  would  imply  to  the 
public  that  an  eye  examination  will  be  made 
without  cost  or  in  whic%  said  advertisement 
there  is  contained  any  statement  which  seeks 
to  deceive  or  mislead  the  public.  The  viola- 
tion of  any  provision  of  this  section  shall 
constitute  a misdemeanor,  punishable  upon 
conviction,  by  a fine  of  not  less  than 
twenty-five  dollars  nor  more  than  two  hun- 
dred dollars , ” 

Said  statute  would  include  osteopaths  engaged  in  the  sale  of 
eyeglasses  or  lenses.  This  statute  prohibits  such  persons  from 
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advertising  or  causing  to  be  advertised  any  claim  or  statement 
to  the  effect  that  eyes  are  to  be  examined  free  or  any  similar 
statement  that  examination  would  be  free.  The  second  part  of 
said  statute  further  prohibits  any  claim  or  statement  in  any 
such  advertisement  which  seeks  to  deceive  or  mislead  the  public. 

The  question  bolls  down  to  this,  does  the  latter  part  of 
said  statute  relate  only  to  any  statement  that  said  examination 
will  be  free  or  some  statement  inlthe  nature  of  offering  free 
service  of  examination  of  eyes  or  does  it  relate  to  any  material 
matter  in  said  advertisement  not  fraying  any  relation  to  cost  or 
free  examination  but  seoking  to  deceive  or  mislead  the  public? 

Speaking  of  interchangeable  use  Of  words  "or”  and  the  word 
"and,"  Crawford  on  statutory  construction.  Section  888,  page  322, 
said  in  part j 

"As  a result  of  this  common  and  careless  use  of 
the  two  words  in  legislation,  there  are  occasions 
when,  the  court,  through  construction,  may  change 
one  to  the  other.  This  cannot  be  done  if  the 
statute  * s meaning  is  clear  or  if  the  alternative 
operates  to  change  the  meaning  of  the  law.  It  Is 
proper  only  in  order  to  more  accurately  express 
or  carry  out  the  obvious  intent  of  the  legisla- 
ture } # v?  *" 

In  State  ex  rel.  Stinger  v.  Krueger,  280  Mo.  293*  l.c.  309,  the 
court,  in  construing  the  word  "or"  and  the  word  f,andu  as  used  In 
a statute,  said: 

nThe  word  ‘or*  in  statutes  or  documents  is  fre- 
quently interpreted  to  mean  ’and,*  and  this 
interpretation  is  given  to  it  whenever  required 
to  carry  out  the  plain  purpose  of  the  act  or 
contract  and  when  to  adopt  the  literal  meaning 
would  defeat  the  purpose  or  lead  to  an  absurd 
result,  * * «•" 

We  believe  the  legislature  intended  that  the  words  "or"  and 
’’and”  as  used  in  Section  336,200  supra,  should  be  construed  in 
its  ordinary  literal  meaning.  We  say  this  for  the  reason  that 
said  section*  after  providing  that  it  shall  be  unlawful  for  any 
person  selling  glasses  to  advertise  any  claim  or  statement  quot- 
ing words,  "eyes  examined  free,"  continues  by  including  the  fol- 
lowing words  which  we  claim  are  all-inclusive  of  any  statement 
or  claim  relative  to  free  examination,  "or  any  words  of  similar 
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import  which  would  imply  to  the  public  that  an  eye  examination 
will  be  made  without  cost.1*  To  hold  that  the  next  following 
words  in  said  paragraph  also  relate  to  statements  effecting  a 
free  examination  of  the  eyes  would  be  an  absurd  construction* 
These  words  are  ttor  in  which  said  advertisement  there  is  con- 
tained any  statement  which  seeks  to  deceive  or  mislead  the 
public , ** 

A well  established  rule  of  statutory  construction  is  that 
effect  must  be  given,  if  possible,  to  every  word,  clause,  sen- 
tence, paragraph,,  and  section  of  the  statute,  so  that  one  section 
or  part  will  not  contradict,  conflict  with  or  destroy  another. 
State  ex  rel.  St,  Louis  Die  Casting  Corp,  v.  Morris,  219  SW2d, 
3B9,  3£8  Mo.  470*  Therefore,  in  order  to  give  meaning  to  every 
word  and  sentence  in  said  statute,  we  must  hold  that  the  last 
quoted  words  in  said  statute  do  not  simply  refer  to  free  cost 
of  examination  but  anything  else  that  might  deceive  or  mislead 
the  public. 

In  view  of  the  foregoing  construction  of  Section  336*200 
supra,  the  question  now  is,  does  said  osteopath,  by  including 
in  Ms  advertisement  "Registered  Optometrist'*  deceive  or  mis- 
lead the  public? 

We  are  assuming  for  the  sake  of  this  opinion  only,  that 
said  osteopath  is  not  actually  at  this  time  a duly  licensed 
optometrist  under  the  provisions  of  Chapter  336  supra,  relative 
to  practice,  licensing  and  administration  of  optometrists. 

In  such  case,  such  a statement  in  an  advertisement  certainly 
might  deceive  or  mislead  the  public.  Some  person  might  call  upon 
said  osteopath  to  examine  their  eyes  or  purchase  eyeglasses  that 
might  not  consider  doing  so  if  he  were  not  a licensed  optoxaetrist 
The  law  further  provides  that  any  violation  of  the  provisions  of 
Section  338*200  supra,  constitutes  a misdemeanor. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  a duly 
licensed  osteopath  may  practice  optometry  without  being  licensed 
to  practice  optometry  by  Missouri  State  Board  of  Optometry,  under 
the  exemption  clause  of  Section  336.120  supra;  however.  It  is  un- 
lawful and  in  violation  of  Section  336.200  supra  for  an  osteopath 
not  a licensed  optometrist  to  advertise  that  he  is  a "Registered 
Optometrist,** 
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The  foregoing  opinion,  which  X hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 

ARHtsm 
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COUNTY  COURT: 
ASSESSOR: 


It  is  mandatory  duty  of  county  court  of  fourth  class 
county  to  furnish  assessor  of  said  county  with  office 
space,  and  if  no  space  is  available  in  county  court- 
house, then  it  must  provide  space  somewhere  else  even 
to  the  extent  of  paying  rent  for  an  office  for  said 
assessor . 


Mr,  Don  W.  Gwensby 
Prosecuting  Attorney 
Dallas  County 
Buffalo,  Missouri 

Bear  Sin 


June  16,  19 


fhis  will  acknowledge  receipt  of  your  request  for  an  opinion 
which  reads  1 

"Please  supply  this  office  with  an  opinion  re- 
garding the  following  questions 

"Does  the  law  require  or  permit  the  county 
court  of  a county  of  Class  Pour  to  use  county 
funds  to  pay  rent  for  office  sp&de  for  our 
County  Assessor  outside  of  the  court  house? 

We  hare  no  space  in  the  court  house  for  an 
office  for  the  County  Assessor*  I find  nothing 
in  the  law  which  requires  the  county  court  to 
furnish  an  office  for  the  County  Assessor*" 


Under  Section  ?,  Article  VI,  Constitution  of  Missouri,  it 
provides  that  the  county  court  shall  manage  all  county  business  as 
prescribed  by  law.  Section  ij.9,510  RSKo  19h9  further  makes  it  man- 
datory that  the  county  court  Bhall  provide  offices  or  space  for 
county  officials  so  as  to  properly  perform  their  official  duties* 

In  view  of  the  foregoing  statutory  and  constitutional  pro- 
visions, there  can  be  no  question  but  that  the  Gounty  court  shall 
furnish  such  assessor  office  space.  This  department  so  held,  In 
an  opinion  rendered  to  Honorable  Allen  Rolston,  Prosecuting  At- 
torney, Schuyler  Gounty,  under  date  of  December  21,  194-9*  Also 
this  department  rendered  an  opinion  to  Honorable  Thomas  A*  Matthews, 
Prosecuting  Attorney,  St,  Francois  County,  Missouri,  under  date  of 


Mr*  Don  W»  Owensby 


August  8,  1936,  which  likewise  holds  that  the  county  must  furnish 
and  pay  for  reasonable  office  expense  of  county  officers,  which 
opinion  does  not  go  quite  so  far  as  to  specifically  hold  that  the 
county  court  shall  furnish  office  space  for  county  officers  to  the 
extent  of  renting  an  office  if  necessary j however,  the  implication 
is  that  it  shall  do  so*  We  are  enclosing  copies  of  the  foregoing 
opinions  for  your  perusal* 

■f 

The  decisions  referred  to  in  the  enclosed  opinions  previously 
rendered  by  this  department  held  that  where  the  law  makes  it  the 
duty  of  the  county  court  to  provide  suitable  office  space,  heat, 
lights,  janitor  service  and  other  necessary  expenditures  for  certain 
eounty  officers  and  said  county  court  fails  to  do  so,  then  the 
county  officer  had  a right  to  secure  same  and  the  county  court  is 
bound  to  reimburse  such  officer  for  cost  of  same*  Buchannan  v. 

Ralls  County,  283  Mo.  10;  Harkreader  v.  Vernon  County,  216  Mo.  6965 
Ewing  v*  Vernon  County,  216  Mo*  l.c.  692. 

In  view  of  the  foregoing  decisions,  we  must  conclude  that  the 
county  court  shall  furnish  the  assessor  in  a fourth  class  eounty 
with  an  office  or  space  for  an  office  and  if  there  is  no  available 
space  in  the  county  courthouse,  then  the  county  court  shall  provide 
office  space  somewhere  else  even  to  the  extent  of  renting  said  as- 
sessor an  office. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  it  is  mandatory  up- 
on the  county  court  of  a fourth  class  county  to  furnish  an  assessor 
of  said  county  an  office  and  if  there  is  no  space  available  in  the 
county  courthouse,  said  court  must  provide  space  elsewhere  even  to 
the  extent  of  paying  rent  for  an  office  for  said  assessor. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 

Yours  very  truly, 


JOHN  M.  DALTON 
Attorney  General 

ARHjem 

Enc.  (2)  Hon.  Thomas  A.  Matthews, 

8—8—36 

Hon.  Allen  Rolston, 

12-21-14.9 


t: 

| 


A commercial  motor  vehicle  registered' 
and  owned  in  the  state  of  Florida, 
which  loads  material  in  St.  Louis,  Mis- 
souri, transports  it  to  Louisiana,  Mis- 
souri, where  it  is  unloaded,  must  also 
be  registered  in  Missouri. 


December  15>,  1954 


Honorable  Gaylord  P*  0 ‘Connor 
Prosecuting  Attorney 
Pike  County 

Bowling  Croon*  Missouri 


Your  recent  request  for  an  official  opinion  reads  as  follows I 

"I  respectfully  request  an  opinion  on  the  fol- 
lowing set  Of  facts* 

n»A‘t  a resident  of  the  State  of  Florida, 

Is  the  owner  of  a cerasaerclal  motor  vehicle 
duly  registered  in  that  state*  fA‘  picks  up 
a load  of  pipe  in  St*  Louis , Missouri,  This 
load  is  • transported  to  Louisiana,:  Missouri* 
where  the  pipe  is  unloaded  and  processed*  The 
same  pipe  is  then  reloaded  in  ’A* s’  truck  for 
delivery  in  Florida* 

"Is  1 A 1 required,  under  Sec,  301*270,  to 
pay  a registration  fee  In  the  State  of  Mis- 
souri? 

"1  would  appreciate  an  opinion  with  as  much 
facility  as  the  burdens  of  your  office  permit, 
as  the  matter  has  recently  arisen  in  this  county." 

Your  inquiry  raises  the  question  whether  or  not  Missouri  and 
Florida  have  reciprocity  as  to  commercial  motor  vehicles*  The  Mis- 
souri reciprocity  statute.  Section  30l« 270  RSMo  1949#  reads* 

"A  nonresident  owner,  except  as  otherwise  herein 
provided,  owning  any  motor  vehicle  which  has  been 
duly  registered  for  the  current  year  in  the  state, 
country  or  other  place  of  which  the  owner  is  a 
resident  and  which  at  all  times  when  operated  in 
the  state  has  displayed  upon  it  the  number  plate 
or  y plates  ..  is  sued  for  such  vehicle  in  the  place 
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of  residence  of  such  owner  may  operate  or  per- 
mit the  operation  of  such  vehicle  within  this 
state  without  registering  such  vehicle  or  paying 
any  fee  to  this  state,  provided  that  the  provi- 
sions of  this  section  shall  be  operative  as  to  a 
vehicle  owned  by  a nonresident  of  this  state  only 
t:?  to  the  extent  that  under  the  laws  of  the  state, 
county  or  other  place  of  residence  of  suoh  non- 
resident owner  like  exemptions  are  granted  to 
vehicles  registered  under  the  laws  of  and  owned 
by  residents  of  this  state ** 

The  Florida  reciprocity  statute,  Section  320*37,  Florida  Stat- 
utes, 19£|>  reads! 

"The  provisions  of  this  chapter  relative  to  regis* 
tration  and  display  of  license  number  plates  shall 
not  apply  to  a motor  vehicle  owned  by  a nonresident 
of  this  stfcte,  other  than  a foreign  corporation  do* 
ing  business  in  this  Stated  provided,  that  the  owner 
thereof  oshall  have  complied  with  the  provisions  of 

■ the  law  of  the  foreign  country,  state,  territory  or 

federal  d5.stript  of  his  residence,  relative  to  motor 
vehicles  and  the  operation  thereof,  and  shall  con- 
spicuously display  his  registration  number  as  re- 
quired thereby}  but  such  exemption  shall  not  apply 
to  motor  vehicles  operated  for  hire*" 

It  will  be  noted  that  the  Concluding  clause  states  that  such 
exemption  shall  not  apply  to  motor  vehicles  operated  for  hire* 

Section  320*16,  Florida  Statutes , 1953,  reads: 

"Where  any  automobile  la  used  for  hire,  whether  for 
carrying  passengers  or  freight  either  singly  or  in 
combinations,  over  the  highways  of  the  state,  in 
interstate  commerce,  a charge  shall  be  collected 
in  the  form  of  a registration  fee  initially  computed 
and  assessed  on  the  basis  of  the  foregoing  schedule, 
and  the  same  shall  be  collected  upon  the  registra- 
tion of  the  vehicle  as  an  advance  payment  on  the  com- 
pensation entitled  to  be  received  by  the  state  for 
the  use  of  the  state's  highway  system,  but  the  per* 
son  so  registering  or  reregistering  said  vehicle 
shall  be  entitled  to  a refund  of  the  entire  amount 
collected  with  legal  interest  thereon  upon  making 
payment  to  the  state  for  the  mileage  actually  trav* 
eled  by  the  vehicle  in  its  use  of  the  state*s  high- 
way system,  to  be  paid  for  at  the  rate  of  four  oents 
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per  mile  each  way,  which  rate  of  four  cents 
per  mile  each  wfcy  Is  determined  and  declared 
to  be  a reasonable  ahd  just  compensation  to 
be  charged  and  collected  for  the  use  of  the 
improved  highway  system  provided  by  the  state 
and  its  several  counties,  districts  and  muni-* 
clpalitles  for  the  use  of  motor  vehicles*  Proof 
of  the  mileage  traveled  Shall  be  made  to  the 
state  motor  vehicle  commissioner,  who  shall  as- 
certain and  determine  the  number  of  miles  ac- 
tually traveled  by  the  vehicle,  which  mileage 
would  be  subject  to  the  charge  of  a mileage  tax 
under  this  chapter,  and  the  findings  of  said  com- 
missioner when  made  after  full  hearing  shall  be 
deemed  and  held  to  be  prima  facie  just  and  correct, 
but  subject  to  judicial  review  in  appropriate  pro- 
ceedings brought  for  that  purpose  by  the  claimant 
against  the  state  motor  vehicle  commissioner  to  en- 
force such  refund*.’* 

From  the  above,  it  is  plain  that  Missouri  does  not,  on  the  basis 
of  the  statutes  of  Missouri  and  Florida,  have  reciprocity  with  Flor- 
ida as  to  commercial  motor  vehicles  operated  for  hire,  and  that, there- 
fore, on  the  basis  of  the  statutes  alone * a commercial  motor  vehicle 
registered  in  Florida  and  operated  in  Missouri,  -either  in  interstate 
or  intrastate  commerce,  or  in  both,  would  have  to  be  registered  in 
Missouri,  : 

However,  on  February  25,  19V? * a reciprocity  agreement,  which  is 
still  in  effect,  was  entered  into  between  the  State  of  Missouri  and 
the  State  of  Florida*  That  agreement,  on  the  part  of  Missouri,  was 
signed  by  Morris  Osburn,  Chairman  of  the  Missouri  Public  Service  Com- 
mission, and  by  Hinkle  Stabler,  Commissioner  of  Motor  Vehicles,  On 
the  part  of  Florida,  the  agreement  was  signed  by  the  persons  designated 
in  what  is  now  Section  320,39,.  Statutes  of  Florida,  1953*  which  readst 

"The  state  motor  vehicle  commissioner  of  the  State 
of  Florida,  the  state  road  department  of  the  State 
of  Florida  and  the  railroad  commission  of  the  State 
of  Florida  may  negotiate  and  consummate  with  the 
proper  authorities  of  the  several  states  of  the 
United  States,  reciprocal  agreements  whereby  resi- 
dents of  such  other  states  operating  motor  vehicles 
properly  licensed  and  registered  in  their  respec- 
tive states,  may  have  Buch  privileges  and  exemption 
in  the  operation  of  their  said  motor  vehicles,  in 
this  state,  as  residents  of  this  state  may  have  and 
enjoy  in  the  operation  of  motor  vehicles,  duly  licen- 
sed and  registered  in  this  state,  in  such  other  states; 
provided,  nothing  herein  shall  be  construed  to  relieve 
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any  motor  vehicle  owner  or  operator  from  com- 
plying with  and  abiding  by  all  other  applicable 
laws,  rules  and  regulations  relating  to  safety 
of  operation  of  motor  vehicles  and  the  preserva- 
tion of  the  highways  of  this  state.  In  the  mak- 
ing of  such  reciprocal  agreements,  the  said  motor 
vehicle  commissioner,  the  said  state  road  depart- 
ment and  said  railroad  commission  shall  have  due 
regard  to  the  advantage  And  convenience  of  motor 
vehicle  owners  And  the  citizens  of  this  state. 

"Any  and  all  such  reciprocal  agreements  consummated 
by  said  motor  vehicles  commissioner,  the  state  road 
department  and  the  railroad  commission  shall  not  be- 
come effective  until  approved  by  the  governor  of  the 
State  of  Florida }1  provided,  all  such  reciprocal  agree- 
ments by  said  motor  vehicle  commissioner,  the  state 
road  department  and  said  railroad  commission  are  made 
subject  to  cancellation  at  any  time  by  the  legisla- 
ture of  the  State  of  Florida}  provided,  however, 
that  nothing  herein  contained  shall  apply  to  rates, 
rules  or  regulations  now  or  hereafter  applicable  to 
common  or  contract  carriers  by  motor  transportation 
companies  over  the  highways  of  the  State  of  Florida. 

"The  motor  vehicle  commissioner,  the  state  road  de- 
partment and  the  railroad  commission  shall  give  pro- 
per publicity  to  the  terras  of  every  such  reciprocal 
agreement  entered  into  by  them,  or  either  of  them.** 

From  the  above  it  will  be  seen  that  the  persons  designated  to 
sign  reciprocal  agreements  by  the  Florida  statutes  may,  for  the  dura- 
tion of  the  reciprocal  agreement,  suspend  the  operation  of  such  Flori- 
da laws  as  would  prevent  reciprocity  with  other  states  and  thereby 
bring  the  state  of  Florida  into  a position  of  reciprocity  with  anothe^ 
state  or  states.  This,  as  to  interstate  commerce,  was  done  by  the 
aforesaid  i reciprocity  agreement  between  Missouri  and  Florida.  This 
is  mad©  plain  by  the  following  portion  of  that  agreement! 

"Pursuant' to  and  in  conformity  with  the  laws 3 of  the 
State  of  Florida  and  the  laws  of  the  State  of  Mis- 
souri, it  is  mutually  agreed  between  said  two-states 
acting  through  their  authorized  representatives  that 
each  state  will  recognize  and  permit  the  operation 
in  that  state  of  commercial  or  private  motor  ve- 
hicles (which  berm  is  used  in  its  broad  meaning  and 
intended  as  being  likewise  Inclusive  of  trailers, 
semi-trailers,  passenger  cars,  buses,  trucks  and 
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road  tractors)  in  an  Interstate  for-hire  or  pri- 
vate capacity  when  owned  and  properly  registered 
in  the  other  state  without  requiring  the  payment 
in  the  state  of  non-domicile  (reciprocating  state) 
of  any  mileage  tax,  registration  fees,  except  as 
hereinafter  provided,  public  service  commission 
fees,  license  or  'tag  fees'  or  any  other  road  use 
taxes  or  motor  vehicle  identification  fees  of  any 
nature  regardless  of  the  manner  of  name  and  dOsJg* 
nation  of  such  fees ■{#  «■”* 


This,  as  we  pointed  out  before,  relates  only  to  and  affects 
only  reciprocity  as  to  Interstate  commerce. 

Section  5 of  the  agreement  makes  very  plain  thO  faot  that 
intrastate  operations  are  excluded  from  the  agreement.  It  reads? 

’’That  this  agreement  shall  not  be  construed  in 
any  way  as  a grant  of  intrastate  rights  and  priv- 
ileges, Provided  further  that  if  a citizen  of  either 
state  engages  in  a local  Intrastate  gainful  occupa- 
tion or  places  his  children  in  the  public  schools 
of  the  other  state,  he  shall  equip  his  motor  ve- 
hicles with  the  proper  license  plates  of  the  latter 
state," 

We  believe  it  to  be  clear  that  intrastate  operations  are  in- 
volved in  the  situation  set  forth  by  you.  You  state  that  a com- 
mercial motor  vehicle  licensed  and  owned  in  Florida  appears  empty 
in  St*  Louis,  Missouri,  takes  on  a load  of  material,  transports 
it  to  Louisiana,  Missouri,  and  unloads  it.  This  is  a commercial 
motor  vehicle  operation  which  began  and  ended  in  Missouri,  and 
which  is  distinct  and  separate  from  any  operation  prior  to  and 
subsequent  to  it.  It  is  intrastate  commerce  as  intrastate  com- 
merce has  been  defined  in  many  cases.  We  here  direct  attention 
to  a number  of  these  cases. 


The  case  of  Southern  Pacific  Company  vs*  State,' 165  P*  303» 
was  one  in  which  the  court  held  that  a railroad  transporting  a 
road  show  from  Tucson,  Arizona  to  Phoenix,  Arizona,  was  an  in- 
trastate movement,  subject  to  the  jurisdiction  of  the  Arizona 
Corporation  Commission  although  the  road  show  was  engaged  in  a 
journey  beginning  in  Texas  and  ending  in  California, 

In  the  case  of  State  vs.  Lone  Star  Gas  Co.,  86  S.W.2d,  8lf8,  the 
court  held  that  uninterrupted  transportation  of  maternal  gas  pro- 
duced in  Texas  through  a corner  of  Oklahoma  and  back  into  Texas  for 
sale  in  Texas  was  intrastate  commerce. 
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In  the  ease  of  Yohn  v*  United  States,  280  Fed.  $11,  the 
court  held  that  intrastate  commerce  is  that  commerce  which  is, 
during  its  whole  course  of  transportation,  within  the  juris- 
diction Of  a single  state. 

In  the  case  of  Elackmar  v.  Public  Service  Commission,  183  Atl, 
115  * the  court  held  that  evidence  that  mixed  merchandise  was  moved 
wholly  within  a state  between  termini  in  state  showed  that  move- 
ment was  intrastate  commerce,  subject  to  regulation  by  the  pub- 
lic service  commission,  The  case  also  held  that  motor  carriers* 
movement  of  yarn  from  Pennsylvania  throwing  mills  to  Pennsylvania 
weaving  mills  on  an  all  Pennsylvania  route  was  interstate  com- 
merce, subject  to  regulation  by  the  public  service  commission, 
hotwiths banding  that  the  yarn  was  made  from  raw  silk  transported 
to  the  throwing  mills  from  other  states,  and  that  cloth  made  from 
the  yarn  in  the  weaving  mills  was  transported  to  dye  works  in 
another  state. 

In  view  of  the  above  eases,  we  believe  that  the  movement  of 
material  from  St.  Louis,  Missouri,  to  Louisiana,  Missouri,  con- 
stitutes intrastate  commerce,  which  was  excluded  from  the  Missouri 
Florida  reciprocal  agreement  of  February  2$ , 19h7,  and  that,  there 
fore,  in  the  situation  which  you  set  forth,  the  Florida  motor  ve- 
hicle must  be  registered  in  Missouri. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  a commercial  motor 
vehicle  registered  and  owned  in  the  state  of  Florida,  which  loads 
material  in  St.  Louis,  Missouri,  transports  it  to  Louisiana,  Mis- 
souri, where  it  is  unloaded,  must  also  be  registered  in  Missouri. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Hugh  P.  Williamson. 


Very  truly  yours. 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


*■■■  «¥”* 


PROSECUTING  ATTORNEY:  1.  An  action  instituted  by  a Pro- 

CIVIL  ACTIONS:  secuting  Attorney,  ex  officio,  for 

COUNTIES:  the  abatement  of  an  obstruction 

across  a county  road  is  an  action 
brought  by  the  State;  2.  Although  such  action  is  unsuccessful  by 
reason  of  adverse  judgment  or  a continuance  at  any  state  of  the 
proceedings  no  costs  can  be  collected  from  the  State;  3.  In  such 
a situation  the  county  in  which  the  action  was  begun  would  not 
be  liable  for  such  costs. 

February  1,  1954 


OPINION  NO.  70 


Honorable  John  P.  Peters 
Prosecuting  Attorney 
Osage  County 
Linn,  Missouri 

Dear  Mr.  Peters: 

This  department  is  in  receipt  of  your  recent  request  for  an 
official  opinion.  You  thus  state  your  opinion  request: 

"On  July  5th,  1952,  I as  prosecuting  attorney, 
instituted  an  action  in  the  name  of  the  State 
of  Missouri  v.  Loyd  Ridenhour,  and  two  others 
as  commissioners,  of  'Jefferson  Township  Spec- 
ial Road  district',  of  and  in  said  Township, 
in  Osage  County,  to  restrain  them  from  erect- 
ing a certain  'Low  Water  Bridge’  in  and  across 
Mistaken  Creek,  in  said  Road  District,  where  a 
county  public  road  crosses  said  creek,  alleg- 
ing that  the  said  proposed  construction,  if 
erected  would  be  an  obstruction  and  purpres- 
ture , in  said  road,  and  creek,  and  praying 
in  the  name  of  the  state's  visitorial  power, 
for  a temporary  restraining  order,  which  was 
granted  by  Judge  R.  A.  Breuer,  at  the  time, 
restraining  the  said  Commissioners,  from 
erecting,  the  said  proposed  structure  in  said 
road  and  creek. 

"The  cause  came  on  for  trial,  at  the  October 
Term,  1952,  of  the  Osage  County  Circuit  Court, 
and  at  the  close  of  the  state's  case,  the  Court, 
dismissed  the  state's  petition  and  dissolved 
the  temporary  restraining  order;  whereupon. 
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the  state  in  due  time  filed  motion  for ‘a  new 
trial,  later  overruled,  and  notice  or  appeal, 
duly  given  and  lodged  in  St.  Louis  Court  of 
Appeals.  However,  before  time  to  file  trans- 
cript and  brief  the  case,  in  the  Appellate  Court. 

It  was  agreed  between  the  Prosecuting  Attorney 
and  the  Commissioners  of  said  Road  district, 

(Board  having  changed  in  personnel , by  an  elec- 
tion) , that  the  state  was  to  let  the  case  or  the 
appeal  die,  in  the  Appellate  Court,  and  that  the 
new  board  of  Commissioners  would  not  attempt  to 
erect  the  construction  of  the  said  alleged  pur- 
presture,  in  accordance  with  this  agreement,  the 
appeal  was  suffered  to  die,  'For  Failure",  Etc. 
which  it  did,  about  Sept.  15,  1953.  Mandate  came 
down,  of  dismissal,  costs  adjudged  against  the 
plaintiff-state.  Two  cases  of  this  nature  are: 

State  ex  rel.  Orear  Pros.  Atty  Audrain  County, 
vs.  City  of  Vandalia,  and  State  ex  rel  Peters  vs. 

J.  D.  Franklin  and  the  City  of  Linn,  First  is 
119  App.  Page  406,  and  latter  is  133  App.  page 
486. 

"My  Problem  is:  Is  the  State,  or  the  County  of 
Osage  liable  for  these  costs?  It  of  course  is 
one  or  the  other,  surely.  Your  Opinion  will  be 
appreciated. " 

It  seems  clear  to  us  that  when  you  initiated  the  above- 
described  action  you  were  acting  in  behalf  of  the  State,  and 
that  you  were  acting  within  your  authority  as  Prosecuting  Attorney 

In  regard  to  this  matter  you  direct  your  attention  to  the 
case  of  State  ex  rel.  vs.  Vandalia,  119  Mo. App. 406.  In  that  case 
the  City  of  Vandalia,  a fourth  class  city  located  in  Audrain 
County,  together  with  two  individuals,  Coontz  and  Waters  erected 
in  a public  street  in  Vandalia  "a  large  high  platfrom  and  shed 

* * * sixty  feet  in  length  and  about  thirty-five  feet  in  width 

* * *."  The  Prosecuting  Attorney  of  Audrain  County  filed  an 
action  to  abate  a nuisance  in  which  he  requested  the  Court  to 
order  this  structure  removed.  The  Missouri  Supreme  Court  held 
that  in  so  acting  the  Prosecuting  Attorney  was  acting  in  behalf 
of  the  State  and  was  acting  within  his  authority  as  Prosecuting 
Attorney.  At  l.c.  418-419  of  its  opinion  the  Court  stated: 

"*  * * The  Attorney  General  of  the  State,  or 
the  prosecuting  attorney  of  the  county  in  which 
the  nuisance  exists,  may  proceed  in  equity  in 
behalf  of  the  sovereignty  of  the  state,  for  its 
abatement.  This  is  the  rule  independent  of  any 
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statute  touching  the  matter,  as  has  been  adjudged 
in  many  cases.  (Smith  v.  McDowell,  148  111.  51, 
22  L.R.S.  393;  State  v.  Dayton,  36  Ohio  St.  434; 
Hunt  v.  Railroad,  20  Ill.App.  282;  People 
v.  Beaudry,  91  Cal.  213,  220.)  We  apprehend 
that  the  right  of  those  officials  to  interfere, 
grows  out  of  the  visitorial  power  of  the  State 
in  respect  to  trusts  of  a public  nature,  and 
that  the  interference  is  akin  to  the  suits  in 
equity  brought  by  attorney-generals  for  the  regu- 
lation of  public  charities,  which  are  frequently 
met  with  in  the  reports.  (Atty.  Gen.  v.  Haber- 
dasher Co.,  15  Beav.  307;  Parker,  Att.  Common- 
wealth, v.  May  5 Cush.  (Mass.)  336.)  The  urual 
mode  of  proceeding  in  seeking  relief  respecting 
either  charities  for  purprestures  and  other  nui- 
sances, is  by  an  information  in  equity;  which 
pleading  corresponds  nearly  to  a bill  in  equity 
filed  by  a private  suitor  for  his  own  benefit. 

The  information  is  in  behalf  of  the  sovereignty 
of  the  State,  to  redress  some  grievance  of  which 
the  State  may  complain  in  equity  on  its  own  ac- 
count, or  on  account  of  persons  or  interests 
under  its  special  protection;  like  idiots,  luna- 
tics and  charities . And  informations  in  equity 
are  filed  by  the  officer  representing  the  sov- 
ereignty of  the  State;  that  is  to  say,  the  At- 
torney General,  or,  in  this  commonwealth,  some 
prosecuting  attorney.  This  sort  of  information 
possesses  most  of  the  characteristics  of  a bill 
in  equity  and  differs  from  the  latter  in  form 
rather  than  in  function.  (1  Ency.  Pi.  and  Pr. , 
pp.  857,  859;  Story,  Eq.  PI.,  sec.  8;  People  v. 
Stratton  25  Cal.  242.)  Some  of  the  formal  dif- 
ferences between  the  two  are  pointed  out  in  the 
opinions  in  Atty.  Gen.  v.  Mcliter,  26  Mich.  444, 
449,  and  Atty.  Gen.  v.  Evart  B.  Co.,  34  Mich. 

462,  472.  The  right  of  the  prosecuting  attorney 
of  Audrain  County  to  maintain  the  present  pro- 
ceeding is  made  clear  by  both  ancient  and  modern 
decisions  of  equity  courts  and  is  supported  by 
a statute  of  this  State,  which  provides  that 
whenever  any  property,  real  or  personal,  is 
held  by  a municipal  corporation  in  a fiduciary 
capacity,  the  circuit  court  shall  have  juris- 
diction of  a proceeding  instituted  in  the  name 
of  the  Attorney  General  or  prosecuting  attorney 
to  inquire  into  any  breaches  of  trust,  fraud  or 
negligence  and  to  administer  proper  relief. 
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(R.S.  1899,  sec.  6130).  An  inquiry  into 
breaches  of  trust  and  fraud  would  naturally 
be  conducted  by  a court  of  equity  and  accord- 
ing to  equity  pleading  and  practice.  A pur- 
presture  in  a highway  is  a grievance  of  suf- 
ficient importance  to  justify  its  abatement 
at  the  instance  of  the  State.  (Att.  Gen.  v. 

Evart  B.  Co.,  34  Mich.  473;  State  v.  Dayton; 

Hunt  v.  Railroad,  People  v.  Beaudry,  supra)." 

You  also  direct  our  attention  to  the  case  of  State  vs.  Frank- 
lin, 133  Mo.App.  486.  In  that  case  one  Franklin  erected,  within 
the  city  limits  of  the  city  of  Linn,  which  is  within  Osage  County, 
on  a public  highway,  a building  which  completely  obstructed 
passage  over  that  highway. 

The  Prosecuting  Attorney  of  Osage  County,  instituted  an 
action  against  Franklin  to  compel  him  to  remove  this  obstruction. 
In  its  opinion  the  Missouri  Supreme  Court  stated  that  such  an 
action  was  brought  in  behalf  of  the  State.  At  l.c.  491  of  its 
opinion  the  Court  stated: 

"*  * * The  power  over  the  public  ways  con- 
ferred by  the  laws  of  the  State  is  in  the 
nature  of  a trust  which  the  municipality 
must  execute  in  furtherance  of  the  object 
of  the  trust,  and  where  the  municipality  is 
guilty  of  a breach  of  this  trust  by  acts 
either  of  commission  or  pmission,  the 
visitorial  right  of  the  State  empowers  it  to 
proceed  in  court  to  correct  the  abuse.  This 
it  may  do  through  the  arm  of  the  Attorney- 
General  or  of  the  prosecuting  attorney  of 
the  county  wherein  the  nuisance  is  maintained, 
by  suit  in  equity,  or  suit  brought  under  sec- 
tion 6130,  Revised  Statutes  1899,  which 
provides : 

"'Whenever  any  property,  real  or  personal,  is 
held  by  any  municipal  corporation  in  a fiduciary 
capacity,  the  circuit  court  shall  have  juris- 
diction upon  proceedings  instituted  in  the  name 
of  the  Attorney-General  or  prosecuting  attorney, 
to  inquire  into  any  breaches  of  trust,  fraud  or 
negligence,  and  to  administer  the  proper  relief.' 

* * * II 
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The  case  of  State  ex  rel.  vs.  Lamb,  237  Mo.  437,  was  one  in 
which  the  Prosecuting  Attorney  of  Chariton  County  filed  an  action 
for  injunction  to  suppress  a nuisance.  In  holding  that  he  acted 
on  behalf  of  the  State,  the  Missouri  Supreme  Court,  at  l.c.453 
of  its  opinion,  stated: 

"It  is  clear  that  if  the  prosecuting 
attorney  acts  at  all  ex  officio , he  must 
act  for  and  in  behalf  of  the  State.  If 
he  has  power  to  act  for  the  State,  and 
institute  proceedings  at  his  discretion, 
as  we  think  he  has,  then  it  follows  that 
proceedings  instituted  by  him  of  the 
character  in  question  are  in  behalf  of 
the  State,  and  that  no  bond  is  required. 

It  will  not  do  to  say  that  the  prosecut- 
ing attorney  may  ex  officio  properly  in- 
stitute injunction  proceedings  in  behalf 
of  the  State , and  still  be  required  to 
give  bond.  He  has  no  right  to  institute 
the  proceeding  at  all  as  prosecuting  at- 
torney unless  he  does  so  in  behalf  of  the 
State.  'Acts  of  public  officers  acting 
on  behalf  of  the  State,  within  the  limits 
of  the  authority  conferred  on  them,  and  in 
the  performance  of  their  duties,  are  the 
acts  of  the  State.'  * * *." 

view  of  the  similarity  of  the  fact  situation  in  your 
case  to  the  fact  situations _ in  the  cases  cited,  and  in 
the  fact  that  the  cases  cited  sustain  the  proposition 
that  a Prosecuting  Attorney  taking  such  action  as  you  did  take 
in  the  instant  case,  acts  on  behalf  of  the  State  and  is  within 
the  scope  of  his  authority  in  so  doing,  it  is  our  opinion  that 
in  the  instant  case  you  acted  within  the  scope  of  your  authority 
as  Prosecuting  Attorney  of  Osage  County,  and  that  the  action  you 
brought  was  brought  on  behalf  of  the  State  and  not  on. behalf  of 
Osage  County.  Such  being  true,  it  is  our  further  opinion  that 
Osage  County  would  not  be  liable  for  the  costs  in  this  case  in 
any  event,  and  that  the  only  matter  remaining  for  our  determin- 
ation is  whether  or  not  the  State  would  be  liable. 

For  light  in  this  matter,  we  turn  to  the  case  of  Murphy  vs. 
Limpp,  147  S.W.  (2d)  420.  This  was  an  action  by  one  Murphy, 
Chairman  of  the  Unemployment  Compensation  Commission  of  Missouri, 
against  one  Limpp,  to  collect  contributions  under  the  provisions 
of  the  Unemployment  Compensation  Law.  A judgment  for  the  defen- 
dant below  was  affirmed  by  the  Missouri  Supreme  Court,  but  that 
part  of  the  judgment  sustaining  costs  against  the  appellant, 
Murphy,  was  reversed.  At  l.c.  423  of  its  opinion  the  Court 
stated : 


In 

instant 
view  of 
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"The  trial  court  entered  a judgment  for  the 
costs  incurred  against  appellants.  This 
action  was  assigned  as  error,  and  appellants 
contend  that  the  state  is  not  liable  for  the 
costs  in  a case  of  this  character.  In  59  C.J., 
p.  332,  Sec.  503,  we  read:  'It  is  a general 
and  well  established  rule  apart  from  statute 
that  costs  are  not  recoverable  from  a state , 
in  her  own  courts , whether  she  has  brought 
suit  as  plaintiff  or  has  properly  been  sued 
as  defendant;  or  whether  she  is  successful 
or  defeated.  Therefore,  absent  a statutory 
provision,  the  costs  were  erroneously  assessed 
against  the  state.  Respondent  cites  Section 
1255,  R.  S.  1929,  Mo.  St.  Ann.  Sec.  1255, 
p.  1476,  but  that  section,  as  we  read  it,  does 
not  govern  an  action  of  this  nature.  Its  pro- 
visions are  expressly  confined  to  actions  on 
contracts  by  the  state,  such  as  bonds,  etc." 


From  the  above  we  conclude  that  costs  cannot  be  assessed 
and  collected  against  the  State  unless  there  is  statutory  provi- 
sion to  that  effect.  Such  a provision  was  present,  as  was  pointed 
out  by  the  Court,  in  regard  to  the  type  of  action  stated  in  Sec- 
tion 1255,  R.  S.  Mo.  1929,  which  is  now  Section  514.190  RSMo  1949. 
That  section  reads : 

"In  suits  upon  obligations,  bonds,  or  other 
specialties,  or  on  contracts,  express  or 
implied,  made  to  or  with  the  state,  or  the 
governor  thereof,  or  any 'other  person,  to 
the  use  of  the  state,  or  to  a county,  or  the 
use  of  a county,  and  not  brought  on  the  rela- 
tion or  in  behalf  or  for  the  use  of  any  pri- 
vate person,  if  the  plaintiff  shall  recover  any 
debt  or  damages,  costs  shall  also  be  recovered 
as  in  other  cases;  but  if  such  plaintiff  suffer 
a discontinuance,  or  suit  be  dismissed,  or  non 
pressed,  or  if  a verdict  shall  be  found  in  favor 
of  the  defendant,  he  sahll  recover  his  costs." 

Section  514.200,  RSMo  1949,  reads: 

"In  all  such  cases,  the  judgment  against  the 
state  or  county  shall  not  be  for  costs  generally, 
but  the  amount  thereof  shall  be  expressed  in 
the  judgment,  and  no  such  judgment  shall  after- 
wards be  amended  so  as  to  increase  the  amount 
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for  which  it  was  originally  entered;  and, 
upon  a transcript  of  such  judgment,  together 
with  a certified  copy  of  the  fee  bill,  showing 
the  items  of  cost,  being  presented  to  the 
state  auditor  or  the  county  court,  the  same 
shall  be  audited  and  allowed." 

However,  in  the  type  of  action  instituted  by  you  in  the 
instant  case  we  are  unable  to  find  any  statutory  provisions  whereby 
the  State  is  obligated  to  pay  costs,  and  in  such  absence,  in  the 
l1jht  of  the  holding  in  the  case  of  Murphy  vs.  Limpp,  supra, 
we  believe  that  the  State  is  not  so  liable. 

CONCLUSION 

It  is  the  opinion  of  this  department: 

1)  That  an  action  instituted  by  a Prosecuting  Attorney, 
ex  officio,  for  the  abatement  of  an  obstruction  across  a county 
road  is  an  action  brought  by  the  State; 

2)  That  although  such  action  is  unsuccessful  by  reason  of 
adverse  judgment  or  a discontinuance  at  any  state  of  the  pro- 
ceedings no  costs  can  be  collected  from  the  State; 

3)  In  such  a situation  the  county  in  which  the  action  was 
begun  would  not  be  liable  for  such  costs. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Hugh  P.  Williamson. 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 
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MOTOR  VEHICLE: 
DRIVER’S  LICENSE: 
MUNICIPAL-  COURTS: 
CIRCUIT  COURTS: 
DRUNKEN  DRIVING: 
RECKLESS  DRIVING: 
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Circuit  court  cannot  revoke,  but  may  sus- 
pend, driver's  license  tot  violation  of 
city  ordinance.  Record  of  such  conviction 
sent  to  Director  of  Revenue.  Director  can- 
not revoke  license  because  of  conviction 
of  violation  of  ordinance,  but  can  suspend 
if  person  is  ’’habitual  violator”.. 


April  1, 


Honorejblo  Richard  K.  Phelps 
Prosecuting  Attorney 
Jackson  County, 

Kansas  City*  Missouri 


This  is  In  answer  to  your  letter  of  recent  date,  request** 
ing  an  official  opinion  of  this  office,  and  reading  as  follows: 

■ ”1.  Does  a Judge  of  the  Circuit  Gourt  of 

I Jackson  County,  Missouri,  have  the  authority 
and  power  to  revoke  or  suspend  a driver's 
i license  for  conviction  under  the  City  ordi- 
;|  nances  of  Kansas  City,  Missouri  for  drunken 
driving  or  for  reckless  driving? 

.....  , ”2*  Is  it  a legal  duty  incumbent  on  the  clerk 

■r  of  the  court  to  forward  to  the  office  of  the 
v Director  of  Revenue  of  Jefferson  City  the  rec- 
ord of  conviction  of  a driver  for  drunken  driv- 
ing or  reckless  driving? 

' \ ”3*  Does  the  Director  of  Revenue  have  the  right 
\ . and  authority  to  revoke  or  suspend  a drivers1 

\ . license  for  conviction  under  the  city  ordinances 

\\  of  Kansas  City,  Missouri,  for  drunken  or  reckless 

\l  driving? 

: \ ‘ y 

When  a driver  is  convicted  in  the  Municipal 
Court  of  Kansas  City,  Missouri,  for  violation 
of  the  city  ordinances  relating  to  drunken  driv- 
i'\  ing  and  reckless  driving  and  his  driver's  license 
\ ha$  been  suspended  for  such  conviction  does  the 
1 Circuit  Court  on  appeal  from  such  conviction  in 

.,  \ a t;rial  de  novo,  have  authority  to  suspend  or  re- 

voke the  drivers'  license  if  a conviction  is  had 
•A  \ on  said  appeal?” 
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Subsection  3 of  Section  302.225  reads^as  follows; 

"No  municipal  court  or  municipal  official 
shall  have  power  to  revoke  any  operator’s 
license  or  chauffeur’s  license)  but,  in 
addition  to  all  other  jurisdiction  hereto- 
fore given  by  law,  the  municipal  court  of 
any  city  of  this  state  which  now  has  or 
which  may  hereafter  have  more  than  three 
hundred  thousand  inhabitants  shall  have 
power  and  jurisdiction  to  suspend  the  li- 
cense of  any  operator  or  chauffeur  to  oper- 
ate  a motor  vehicle  within  the  oorporate 
limits  of  the  municipality  in  which  such 
offense  was  committed  and  where  such  muni- 
cipal court  otherwise  has  jurisdiction,  for 
a period  of  not  to  exceed  three  months)  such 
suspension  shall  be  ordered  only  for  any  of 
the  causes  given  in  sections  392,271  and 
302,281  authorizing  revocation  and  suspen- 
sion of  licenses  by  the  director,1' 

It  is  clear  from  the  provisions  of  such  subsection  that 
no  authority  exists  In  the  municipal  court  of  a city  of  over 
three  hundred  thousand  inhabitants,  of  which  Kansas  City  is 
one,  to  revoke  a driver’s  license,  but  such  court  may,  for 
the  causes  contained  in  Section  302,271  and  302.281,  L.  of 
Mo.  1951»  P«  678,  suspend  the  license  of  an  operator  or  chauf- 
feur to  operate  motor  vehicles  within  the  corporate  limits  of 
such  municipality  for  a period  not  in  excess  of  three  months. 

The  power  of  the  circuit  court  on  appeal  is  no  greater 
than  the  power  of  the  municipal  court  wherein  prosecutions  for 
violations  of  ordinances  must  be  initiated. 

Section  302,271,  0,  of  Mo,  1951,  P«  678,  provides  in  part 
as  follows; 

"The  director  shall  forthwith  revoke  the  license 
of  any  operator  or  chauffeur  upon  receiving  a 
record  of  such  operator's  or  chauffeur’s  convic- 
tion of  any  of  the  following  offenses,  when  such 
conviction  has  become  final; 

” (2)  Driving  a motor  vehicle  under  the  in- 
fluence of  intoxicating  liquor  or  a narcotic 
drug) 


2- 
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’*  (6}  Conviction,  or  forfeiture  of  ball 
not  vacated,  upon  three  charges  of  oar®** 
less  or  reckless  driving  committed  within 
a period  of  two  years#0 

Since  drunken  driving  and  reckless  driving  are  °cauBes 
given  in  Section  302.271,°  the  judge  of  a circuit  court  in  a 
city  of  over  three  hundred  thousand  has  the  power  to  suspend 
a driver’s  license  within  the  confines  of  the  municipality  for 
not  to  exceed  three  months,  where  a conviction  Is  had  on  appeal 
in  such  circuit  court  for  a violation  of  a municipal  ordinance 
relating  to  drunken  driving  and  to  suspend  the  license  of  a per* 
son  convicted  for  a third  time  within  two  years  of  a violation 
of  a city  ordinance  relating  to  reckless  driving,  when  such  ease 
has  been  appealed,1 

W©  do  not  believe  that  the  provisions  of  Subsection  If  of 
Section  302*22*?,  L,  of  Mo.  , 1951,  p.  678,  which  provides  as  fol- 
lows l 


The  magistrate  courts  of  each  county 
and  the  circuit  courts  of  the  various  coun- 
ties of  this  state  shall  have  power  to  suspend 
for  the  causes  herein  provided  for  a period  not 
to  exceed  one  year  the  license  of  any  operator 
or  chauffeur  to  operate  a motor  vehicle  within 
the  entire  state,  and  any  circuit  court  or  magis- 
trate court  may  revoke  for  the  causes  herein  pro- 
vided the  license  of  any  such  operator  or  chauf- 
feur to  operate  a motor  vehicle  within  this  state. 
Whether  the  case  is  on  appeal  or  has  originated 
in  such  court.0, 

is  any  authority  for  holding  that  a circuit  court  may  revoke  or 
suspend  for  a year  a driver* s license  because  of  a violation  of 
city  ordinances. 

Subsection  2 of  Section  302.225,  L.  of  Mo.  195l,  p.  878, 
provides  as  follows: 

’’Every  court  having  jurisdiction  over  offenses 
committed  under  this  chapter,  or  any  other  law 
of  this  state  or  municipal  ordinance  regulating 
the  operation  of  vehicles  on  highways  shall  with- 
in ten  days  thereafter  forward  to  the  director 
upon  forms  to  be  furnished  by  the  director  a rec- 
ord of  the  conviotlon  of  any  person  in  said  court 
for  a violation  of  any  of  said  laws  or  ordinances 
other  than  nonmoving  traffic  violations,  together 
with  the  record  of  any  action  taken  by  the  court 
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in  suspending  or  revoking  the  license  of  such 
person*” 

We  believe  It  is  clear  from  the  provisions  of  Subsection  2 
of  Section  302*225  that  it  Is  the  duty  of  the  circuit  court  to 
see  that  there  is  forwarded  to  the  Director  of  Revenue  a record 
of  the  conviction  of  any  person  in  such  court  for  violating  city 
ordinances  relating  to  drunken  driving  and  reckless  driving  with* 
In  ten  days  after  his  conviction  becomes  final. 

With  regard  to  your  third  question,  we  are  enclosing  an 
official  opinion  of  this  office  rendered  under  date  of  March  31# 
I9$k , to  M,  Morris,  which  opinion  w©  believe  answers  such 
question.  However,  it  is  to  be  noted  that  under  the  provisions 
of  Section  362*281,  L.  of  Mo.  1951#  P*  878,  provision  is  made  for 
the  suspension  of  a driver’s  license  by  the  Director  of  Revenue 
if  such  person  ”is  an  habitual  violator  of  traffic  laws.” 

Subsection  8 of  Section  302.010,  L,  of  Mo.  1951#  P*  878, 
defines  an  habitual  traffic  violator  as  ”a  person  who  has  been 
adjudged  guilty  at  least  five  times  within  one  year  of  violat- 
ing any  traffic  laws  or  ordinances  other  than  nonmoving  traf- 
fic violations;”. 

Of  course,  any  person  who  was  convicted  five. times  within 
one  year  of  violating  municipal  ordinances  relating  to  drunken 
driving  or  reckless  driving  would  be  an  habitual  violator  of 
traffic  laws,  and  his  driver’s  license  would  be  suspended  by  the 
Director  of  Revenue  under  the  provisions  of  Section  382.281. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  circuit  court  of 
Jackson  County  does  not  have  authority  to  revoke  a driver’s  li- 
cense when  the  driver  has  been  convicted  on  appeal  in  such  court 
for  the  violation  of  city  ordinances  of  Kansas  City  relating  to 
driving  while  intoxicated  or  reckless  driving. 

Such  court  may  suspend  the  driver’s  license  to  operate  in 
the  municipality  for  a period  not  in  excess  of  three  months  for 
a conviction  of  violating  a city  ordinance  relating  to  drunken 
driving,  or  may  suspend  the  license  to  operate  within  the  munic- 
ipality not  in  excess  of  three  months  for  a third  conviction 
within  two  years  of  the  violation  of  a city  ordinance  relating 


, $ 


Honorable  Richard  K#  Phelps 


to  reckless  driving* 

It  is  the  duty  of  the  circuit  court  to  forward  to  the 
Director  of  Revenue  of  Missouri  a record  of  all  convictions  in 
such  court  on  appeal  from  the  municipal  court  of  Kansas  City 
for  violations  of  city  ordinances  relating  to  drunken  driving 
and  reckless  driving. 

The  Director  of  Revenue  does  not  have  the  authority  to 
revoke  a drlver*s  license  because  of  a conviction  of  vlolat* 
lng  the  city  ordinances  of  Kansas  City  relating  to  drunken  or 
reckless  driving.  The  Director  of  Revenue  can  suspend,  for 
not  to  exceed  one  year,  the  driver1 s license  of  a person  con- 
victed of  violating  city  ordinances  of  Kansas  City  relating 
to  drunken  driving  or  reckless  driving,  when  five  such  con- 
victions have  been  obtained  against  such  person  within  the 
period  of  one  year* 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr*  0*  B.  Burns,  Jr. 


Very  truly  yours. 


CBB/ld 


JOHN  M.  DALTON 
Attorney  General 


EXACTIONS:  ELECTION  PRECINCTS:  (l)  County  court  has  exclusive 

jurisdiction  to  establish 

boundaries  of  election  precincts  for  general,  primary  and  special 
elections*  (2)  Elector  may  vote  at  any  established  precinct 
within  the  township  of  his  residence,  if  such  elector  reside 
outside  corporate  limits  of  municipality. 


April  26,  1954 


Honorable  Hugh  Phillips 
Prosecuting  Attorney 
Camden  County  / 

Camdenton,  Missouri 

near  Sir* 

Reference  is  made  to  your  request  for  an  official 
opinion  of  this  department  reading  as  follows: 

"l  wish  to  make  a request  for  an  opinion 
to  be  given  by  your  office*  To  facili- 
tate matters,  I will  give  a brief  background 
of  the  situation  leading  up  to  the  question: 

"Camdenton  is  a city  of  tho  fourth  class 
with  three  established  wards  for  city  elec- 
tions* It  is  located  in  the  municipal 
town  da ip  of  Osage,  and  at  present  there 
are  four  election  precincts  for  primary 
and  general  elections  in  Osage  Township. 
Ordinarily,  twenty-five  . to  thirty,; -percent 
of  the  total  vote  cast  in  Camden  County 
at  either  the  primary  or  general  ©lection 
is  cast  at  the  Osage  Township  precinct 
located  in  Camdenton  at  the  Court  Mouse • 

My  questions  are  as  folloffo; 

"1.  Is  the  County  Court  of  Camden  County 
required  to  establish  one  voting  precinct 
for  primary  and  general  elections  in  each 
ward  of  Camdenton,  Missouri? 
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"2,  If  the  establishment  of  such  precincts 
Is  required,  at  what  precinct  do  those  voters 
living  outside  the  city  limits  cast  their 
votes?” 

With  respect  to  your  first  question  we  direct  your 
attention  to  Section  111,220,  RSMo  1949,  reading  as  follows! 

"The  county  courts  of  the  several  counties 
in  this  state  shall  have  power  to  divide 
any  township  in  their  respective  counties 
into  two  or  more  election  districts,  or 
to  establish  two  or  more  election  precincts 
in  any  township,  and  to  alter  such  election 
districts  and  precincts,  from  time  to  time, 
as  the  convenience  of  the  inhabitants  may 
require." 

You  will  observe  that  under  the  provisions  of  this  statute 
the  county  court  is  authorized  to  divide  any  township  into 
two  or  more  election  districts  vrithin  their  discretion.  The 
establishment  of  particular  districts,  of  course,  is  to  be 
governed  by  necessity  and  convenience  of  the  electorate.  WS 
do  not  find  any  statute  requiring  such  districts  to  be  located 
specifically  with  respect  to  the  boundaries  of  a municipality 
or  part  of  a municipality  included  within  the  boundaries  of 
such  election  district.  Therefore,  as  the  power  conferred 
upon  the  county  court  is  discretionary,  we  believe  that  it 
is  not  required  that  such  body  establish  any  election  district 
with  reference  to  the  boundaries  of  any  municipality  or  part 
of  municipality  Included  therein.- 

Having  answered  your  first  question  in  the  negative  it 
is  perhaps  unnecessary  to  give  further  consideration  to  the 
second  question.  However,  in  the  event  that  the  county  court 
of  Camden  County  should  establish  an  election  district  or 
districts  including  a portion  or  all  of  the  City  of  Camden- 
ton  and  designate  a polling  place  or  polling  places  therein, 
we  deem  it  advisable  to  extend  this  opinion  to  answer  your 
second  question.  In  this  regard  we  direct  your  attention 
to  a portion  of  Section  111.060,  RSMo  1949,  detailing  the 
qualifications  of  voters  and  including  the  following  provisions: 
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# «■  * Each  voter  shall  vote  only  In 
the  township  In  which  he  resides*  or  If 
in  a town  or  city,  then  in  the  ©lection 
district  therein  in  which  he  resides* 

* -x  (Emphasis  ours*) 

From  the  quoted  provisions  it  is  clear  that  a person 
residing  outside  the  city  limits  may  vote  at  any  polling 
place  established  in  the  township  wherein  he  resides* 


CQMCLUSIQH 


In  the  premises  we  are  of  the  opinion* 

(1)  That  the  county  court  of  each  county  has  the 
discretion  to  divide  each  township  of  such  county  into 
two  or  more  election  districts  or  election  pro cinets  under 
the  provisions  of  Section  111.22QJ  and  that  without  regard 
to  the  geographical  boundaries  of  any  municipality  or  part 
of  municipality  located  in  such  township}  and, 

(2)  That  persons  residing  outside  the  corporate  limits 
of  a municipality  may  vote  at  any  polling  place  established 
for  the  conduct  of  elections  within  such  township* 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Will  F,  Berry,  Jr* 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


SCHOOL  DISTRICT  ELECTION:  Section  7,  of  Article  VIII,  of  the  Con- 

ABSENTEE  BALLOTS:  stitution  of  Missouri,  authorizes  the 

Missouri  Legislature  to  enact  laws  pro- 
viding that  absentee  ballots  may  be  cast 
in  school  elections.  Also  that  the  con- 
trol of  elections  for  directors  in  the  first  election  held  in  a re- 
organized district  is  under  the  control  of  the  county  board  of  educa- 
tion; that  all  subsequent  elections  are  under  the  control  of  the  dist 
rict  board  of  education,  and  that  these  boards  are  the  proper  bodies 
to  issue  absentee  ballots;  also  that  absentee  ballots  should  not  be 
rendered  in  a school  district  election  by  the  county  superintendent 
of  schools  in  any  instance.  When  such  ballots  are  issued  by  the 
county  superintendent  of  schools,  such  issuance  is  improper  but  that 
it  does  not  nullify  such  absentee  ballots  when  they  are  properly  cast 
and  that  under  such  circumstances  such  absentee  ballots  should  be 
counted,  just  as  though  they  had  been  issued  by  the  proper  party. 

June  10,  1954 


Honorable  John  P.  Peters 
Prosecuting  Attorney 
Osage  County 
Linn,  Missouri 


Dear  Sir: 

Your  recent  request  for  an  official  opinion  reads  as  follows: 

"I  have  been  requested  to  obtain  from  you  an  opin- 
ion concerning  absent  voting  at  a school  election 
in  our  Reorganized  School  District  Numbered  two  (2) 
of  Osage  County,  with  reference  to  the  Election  of. 
School  Directors,  that  being  the  proposition  upon 
which  their  choice  of  candidates  was  expressed  by 
ten  'Absent  Voters'  in  our  recent  school  election 
here  April  6th.  I will  ask  a few  direct  abstract 
questions  first: 

"l.  Is  our  Constitution,  and  the  provision  therein, 
relative  to  'Suffrage  and  Elections,  and  especially 
Section  7 of  Article  VIII,  thereof,  broad  enough  to 
and  does  it,  authorize  the  law  making  body  of  our  state 
to  make  provision  for  absent  voting  at  School  Elections? 

"2.  Has  our  legislature,  and  by  the  various  sections 
of  Chapter  112,  R.S.Mo.  1949,  112.010  to  and  including 
112.410  inclusive,  authorized  absent  voting  for  elec- 
tion of  directors  at  School  elections? 

"3.  In  our  recent  school  election  here  there  were  10 
absentee  votes,  as  I am  informed,  cast  in  the  follow- 
ing manner;  that  is  to  say,  applications  for  the 
blanks  on  which  to  make  application  for  a ballot  to 
be  cast  as  an  absentee  ballot,  were  made  to  the  Super- 
intendent of  Schools,  who  had  supplied  himself  with 
forms  used  in  County  Elections,  from  the  office  of  the 
County  Clerk,  (I  am  presuming  that  envelopes  in  which 
to  mail  them  were  also  procured  from  the  Clerk),  some 
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of  these  applications,  for  the  blanks  on  which  to 
make  application,  and,  a ballot,  to  the  said  super- 
intendent, were  orally  and  in  person  and  some  were 
requested  by  mall,  and  in  each  ease  the  blank  and 
ballot  were  furnished  to  the  prospective  voter,  by 
said  superintendent, 

*%  * . The  voted  ballots,  with  oho  lee  of  their  candi- 
dates, and  the  verified  applications  therefor,  were 
returned  by  U*  $*  Kail,  to  the  Secretary  of  the  School 
board,  who  In  t$Th,  delivered  them  to  a canvassing 
board  (I  will  eh&i "It)  of  persons,  who  had  been  ap- 
pointed by  the  acting  president  of  the  school,  board 
f oethat  purpose^ 

“Now;  The  premises  fully  considered,  in  your  opin- 
ion were  these  legally  cast  ballots,  to  be  proper- 
ly counted#  and  under  all  circumstances,  including 
their  return,  and  to  the  official  returned,  and  prop- 
r erly  counted,  for  the  candidate  for  director  for  which 

they  ware  cast? a 


1*. 

It  is  my  opinion  that  Section  7 of  Article  VIII  of  the  Gone  tit* 
tutlon  of  Missouri  is  broad  enough  to  authorise  the  Missouri  Legis- 
lature to  enact  laws  authorizing  absentee  voting  at  school  elec- 
tions « This  is  in  answer  to  your  first  question* 

2. 

Your  second  question  is  whether  Chapter  112  RSMo  19^9,  authorizes 
absentee  voting  in  an  election  held  for  the  purpose  of  electing 
school  directors.  In  this  regard  we  direct  attention  to  Section 
112*010  RSMo  19^-9,  which  reads t 

“Any  person  being  a duly  qualified  elector  of  the 
state  of  Missouri,  other  than  a person  in  military 
or  naval  service,  who  expects  to  be  absent  from  the 
county  in  which  he  Is  a qualified  elector  on  the  day 
of  holding  any  special,  general  or  primary  election 
at  which  any  presidential  preference  is  indicated 
or  any  candidates  are  chosen  or  elected,  for  any  , 
congressional,  state,  district,  county,  town,  city, 
village,  precinct  or  judicial  offices  or  at  which 
questions  of  public  policy  are  submitted,  or  any 
person  who  through  illness  or  physical  disability 
expects  to  be  prevented  from  personally  going  to  the 
polls  to  vote  on  election  day,  may  vote  at  such  elec- 
tion as  herein  provided*” 
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I believe  that  an  election.  held  for  the  purpose  of  electing 
school  directors  clearly  is  an  election  held  within  a "district” 
as  provided  above*  1 believe  also  that  such  an  election  is  a 
"general  election",  when  held  at  a regular  time  set  by  statute  each 
year,  or  a "special  election",  when  not  so  held,  which  is  the  case 
at  the  first  organisation  election,  within  the  meaning  of  Section 
112*010,  supra* 

In  the  case  of  Dysart  v.  City  of  St*  Louis,  11  S.W* (2d)  1045# 
at  l.e.  1052,  the  court  in  its  opinion  stated* 

o «•  But  the  definition  of  ^general  election*  is 
Settled  by  an  amendment  to  the  Constitution  adopted 
in  1920  (see  haws  1921,  p*  ?03),  by  which  section  12 
of  article  10  was  repealed,  and  another  section  by 
the  same  number  adopted*  It  provides* 

"•No  county,  city,  town,  township,  school  district 
or  other  political  # # # subdivision  of  the  State 
shall  * # *•  become  indebted,*  except  by  a two-thirds 
vote  at  an  election  held  for  that  purpose?  and,  * such 
proposition  may  be  submitted  at  any  ? lection,  general 
or  special*  *'  r '■  ' 

"It  follows  that  any  local  election,  city,  county,  etc., 
may  be  either  general  or  special,  and  this  wipes  out  the 
definition  of  ♦general  election*'  in  section  705$,  or 
limits  the  implied  distinction  to  state  elections* 

"It  necessarily  means  that  a special  election  is  one 
called  for  a special  purpose,  not  one  fixed  by  law  to 
occur  at  regular  intervals.  A primary  election  and  a 
regular  election  are  connected  together  in  section  35 
in  regard  to  general  registration,  with  the  same  re- 
quirement for  a revision  before  a primary  election  as 
there  is  before  a final  election  to  elect  officers* 

Therefore  It  avails  nothing  to  distinguish  a primary 
election  from  the  statutory  definition  of  any  other 
general  elections*#  # #" 

It  seems  clear,  therefore , that  since  an  election  held  to  elect 
school  district  directors  is  a general  election,  or  a special  elec- 
tion, as  the  case  may  be,  held  within  a district,  that,  according 
to  Section  112,010,  supra,  absentee  ballots  may  be  cast  at  such  an 
election* 

3#,* 

You  next  state,  simply  as  a matter  of  fact,  that  these  absentee 
ballots  were  issued  by  the  county  superintendent  of  schools.  In  this 
regard  we  direct  your  attention  to  Section  160.68?  RSMo  1949,  which 
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reads? 

"If  the  proposal  to  form  such  enlarged  district  has 
received  a majority  of  the  votes  cast  on  such  prop©* 
sitlon  the  county  board  of  education  shall  order  an 
election  In  such  enlarged  district,  a t a time  and 
place  cr  places  to  IS®  fixed  by  the  county  board  of 
education,  not  more  than  thirty  days  after  the  date 
of  the  election  ^en  Such  enlarged  district  was  form** 
ed,  for  the  purposes  of  electing  six  directors  in 
such  enlarged  district*  The  election  shall  be  con- 
ducted in  the  manner  as  provided  by  section  16£«33Q* 

Until  such  time  as  a majority  of  the  district  board 
members  of  the  enlarged  district  are  elected  and  qual- 
ified, the  county  board  of  education  shall  perform 
such  duties  with  respect  to  conducting  the  election 
as  would  be  performed  by  the  district  board  of  edu- 
cation were  it  in  existence,  but  the  costs  of  elec- 
tion shall  be  paid  from  the  incidental  fund  of  the 
enlarged  district,  Two  directors  shall  be  elected 
to  serve  until  the  next  annual  school  election,  two 
to  serve  until  the  second  annual  school  election,  and 
two  to  serve  until  the  third  annual  school  election* 

After  the  expiration  of  the  initial  terms , members 
elected  shall  serve  for  three  years,  She  directors 
above  provided  shall  be  governed  by  the  laws  applica- 
ble to  six-director  school  districts," 

From  the  above  it  seems  plain  that  the  first  election  held  in 
the  reorganized  district  has  to  be  conducted  by  the  county  board 
of  education,  and  that  all  subsequent  elections  are  to  be  conducted 
by  the  district  board  of  education.  Therefore,  it  would  seem  that 
the  county  board  of  education  is  the  proper  body  to  furnish  absen- 
tee ballots  in  the  first  election,  and  the  district  board  in  all  sub- 
sequent elections,  but  that  in  no  instance  is  the  county  superin- 
tendent of  schools  the  proper  person  to  do  this.  However,  in  your 
case,  the  county  superintendent  of  schools  did  furnish  these  bal- 
lots* Our  problem,  therefore , is  the  effect  of  this  impropriety  upon 
the  validity  of  the  absentee  ballots  when  cast. 

So  far  as  sp  pears  from  your  letter,  the  method  of  applying  for 
absentee  ballots  (Section  112*020  RSMo  3-94-9 ) was  substantially  com- 
plied with?  there  is  no  indication  that  any  person  who  voted  an  ab- 
sentee ballot  was  not  entitled  to  do  soj  the  absentee  ballots  were 
returned  to  the  proper  party,  and  were*  so  far  as  appears,  properly 
counted.  In  brief,  it  seems  that  the  entire  procedure  was  proper, 
exeept  for  the  fact  that  the  wrong  party  issued  the  ballots.  Will 
this  render  void  these  absentee  ballots?  In  this  regard  we  note 
that  so  far  as  appears  there  is  no  statutory  or  oase  law  which  either 
states  or  implies  that  such  an  irregularity  will  render  the  absen- 
tee ballots  null.  We  also  note  the  fact  that  the  whole  tendency  of 
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of  the  law  is  to  construe  election  Haws  liberally  in  favor  of  the 
right  of  suffrage. 

In  an  opinion  rendered  August  9.  19#G,  to  Honorable  Albert  D, 
Nipper*  Prosecuting  Attorney  of  Washington  County » this  department 
held*. 

"Therefore,  It  is  the  opinion  of  this  department 
that  an  absentee  ballot  east  by  a person  legally 
entitled  to  vote  the  same  may  be  counted,  although 
the  county  clerk  might  have  solicited  the  applica- 
tlon  from  the  voter,  taken  the  application  from  the 
Voter  at  his  home*  and  at  the  same  time  furnished  the 
ballot,  and  upon  its  being  voted  has  accepted  it  and 
has  either  returned  it  to  the  original,  county  or  has 
taken  it  and  mailed  the  same  to  the  clerk's  office* 

**W©  are  further  of  the  opinion  that  the  fact  that  no 
llet  of  applicants  for  absentee  ballots  has  been 

tested  as  required  by  Section  112,03,  House  Bill  No, 

0<?G*  Sixty *-fifth  General  Assembly,  does  not  render 
Invalid  such  voter's  ballot,  and  that  such  ballot  may 
be  counted.  We  are  further  of  the  opinion  that  such 
ballot  ra&y  be  counted  although  a particular  appli-  ■ 
cant's  name  has  been  omitted  from  the  list,  although 
his  post  office  address  is  not  given*  or  although  his 
street  address  is  not  given.  We  are  further  of  the 
opinion  that  after  ballots  are  deposited  In  the  clerk's 
hands,  they  can  lawfully  be  counted,  although  no  list 
of  voters  is  posted  as  required  by  Section  112*06,  House 
Bill  No.  20^0,  Sixty-fifth  General  Assembly,  or  where 
the  name  of  a particular  voter  has  been  omitted  from 
such  list*1* 

In  an  opinion  (a  copy  of  which  is  enclosed)  rendered  by  this 
department  on  October  21,  19£2,  to  Honorable  Robert  L.  Hoy,  Prose- 
cuting Attorney  of  Saline  County,  we  held*  - 

"Therefore,  it  is  the  opinion  of  this  office  that  an 
absentee  ballot  cast  by  a person  legally  entitled  to 
vote  the  same  may  be  counted  although  such  ballot 
may  have  been  obtained  more  than  thirty  &ays;  prior 
to  the  election.  Section  112,020,  RSMo  19^9,  relat- 
ing to  time  of  application  being  directory  only," 

In  view  of  the  above,  and  of  the  further  fact  that  the  per- 
sons who  oast  absentee  ballots  in  the  Instant  election  appear  to 
have  been  entitled  to  do  so, w e do  not  feel  that  their  vote  should 
be  nullified  because  of  the  mistakes  of  others. 
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It  is  the  opinion  of  this  department  that  Section  7,  of 
Article  VIII,  of  the  Constitution  of  Missouri*  authorises  the 
Missouri  legislature  to  enact  laws  providing  that  absentee  ballots 
may  be  cast  in  school  elections* 

It  is  the  fur  tiler  opinion  of  this  department  that  the  control 
of  elections  for  directors  in  the  first  election  held  in  a reorgan- 
ized district  is  under  the  control  of  the  county  board  of  educa- 
tion! that  all  subsequent  elections  are  under  the  control  of  the 
district  board  Of  education*  and  that  these  boards  are  the  proper 
bodies  to  Issue  absentee  ballots!  also  that  absentee  ballots  should 
not  be  supplied  in  a school  district  election  by  the  county  super- 
intendent of  schools  in  any  instance* 

It  is  our  further  opinion  that  when  such  ballots  are  issued 
by  the  county  superintendent  of  schools  that  such  issuance  is  im- 
proper, but  that  it  does  not  nullify  such  absentee  ballots  when 
they  are  properly  cast,  and  that  under  such  circumstances  such 
absentee  ballots  should  be  counted,  just  as  though  they  had  been 
issued  by  the  proper  party* 

The  foregoing  opinion*  which  I hereby  approve,  was  prepared 
by  my  Assistant*  Mr*  Hugh  P.  Williamson. 


Very  truly  yours , 

HPW/ld 


enc . ( 1 ) 

Opn*  Robert  L.  Hoy, 
10-21-52 


JOHN  M.  DALI ON 
Attorney  General 
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PUBLIC  NOTICES:  Maximum  rate  for  publication  of  public  notices 

on  behalf  of  state  or  county  is  ten  cents  per 
column  line  of  two  inches  length,  twelve  lines 
per  column  inch,  in  the  absence  of  law  authoriz 
ing  or  requiring  use  of  larger  type,  wider 
spacing  of  lines  or  incorporation  of  emblems. 
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June  24,  1954 


Honorable  John  #♦  Peters 
Prosecuting  Attorney 
Osage  County 
Linn,  Missouri 

Dear  Sir: 

Reference  Is  mad©  to  your  request  for  an  official 
opinion  of  this  department  reading  as  follows: 

"Will  your  honorable  department  please 
give  m an  opinion#  ae  to  whether  or 
not,  under  the  provisions  of  Section 
493*030,  the  charges,  marked  on  each 
of  the  Clippings  enclosed,  can  be  sus- 
tained, as  a legal  charge  under  the 
section  cited  R*  S,  Mo.  1949?  You 
will  note  the  difference  in  the  charge 
of  the  two  papers,  one  representing 
each  Political  Party  here  in  the 
County.  The  one,  Single  Column,  seven 
inches  in  space,  published  4 times, 
charge  #56*00,  The  other.  Double  Space, 

8|  Inches,  or  total  of  single  space  17 
inches,  4 issues  - charge  #68*00, 

"As  I read  the  section  quoted,  the  maximum 
that  can  be  charged  is  not  over  #1.00  per 
inch,  but  this  roaximum  contemplates,  the 
type,  designated  in  this  section  of  the 
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law,  aa  I understand  it,  that  is  'Six 
Point' , is  this  Interpretation,  in  your 
opinion  correct? 

"Further,  under  the  terns  of  and  looking 
at  the  proviso,  beginning  in  line  11  top 
right,  is  there  some  other  provision  of 
the  law,  relative  the  same  subject,  that 
fits  this  proviso  portion  of  the  statute, 
or  is  this  an  abstract  provision  to  fit  a 
special  order,  that  might  be  made  by  copy 
or  description,  furnished,  with  request 
that  it  be  so  printed?  It  would  seem  that 
the  first  part  of  the  proviso  requires, 
that  there  should  first  be  some  law, 

1 authorizing  or  requiring  the  different 

size  of  type,  and  form  of  the  notiee, 
which  would  go  to  make  up  and  determine, 
the  space  charged  for, 

"Lastly;  can  the  charge  set  out  on  either 
of  the  two  notices  submitted,  be  sustained 
under  the  section  of  law,  cited  above? 

"Your  opinion  will  be  appreciated," 

You  have  submitted  with  your  letter  of  inquiry  the 
clippings  referred  to  therein.  We  observe  from  such  clippings 
that  they  are  notices  of  the  primary  election  to  be  held  on 
the  third  day  of  August,  1954*  This  publication  has  been 
made  by  the  county  clerk  pursuant  to  the  provisions  of  Sec** 
tion  120,330,  RSMo  1949,  reading  as  follows* 

"Upon  receipt  of  such  notice,  such  county 
clerk  shall,  not  less  than  ten  days  there- 
after, publish  so  much  thereof  as  may  be 
applicable  to  his  county,  once  each  week, 
for  four  consecutive  weeks,  in  at  least 
two,  and  not  to  exceed  four,  newspapers 
of  general  circulation  published  in  said 
county," 

The  ejjpense  of  such  publication  is  made  a liability  of 
the  county  under  the  provisions  of  Section  493.020,  RSMo 
1949,  which  reads  as  follows* 
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"When  any  such  advert iseraertt  shall  be 
made  by  a public  officer,  thereunto 
authorized  by  law,  the  reasonable  expense 
thereof  shall  be  allowed  and.  paid  out  of 
the  county  treasury,  as  other  demands 
and  charges  of  a like  nature* ” 


The  statutory  maximum  rates  which  may  be  charged  for 
the  publication  of  public  notices  have  been  estaH  ished  by 
Section  493*030,  RSMo  1949,  which  reads  as  follows : 


"When  any  law,  proclamation,  advertise- 
ment, nominations  to; office,  proposed 
constitutional  amendments  or  other  ques- 
tions to  be  submitted  to  the  people, 
order  or  notice  shall  be  published  in 
any  newspaper  for  the  state,  or  for  any 
public  officer  on  account  of  or  in  the 
name  of  the  state,  or  for  any  county, 
or  for  any  public  officer  on  account  of, 
or  in  the  name  of  any  county,  there  shall 
not  be  charged  by  or  allowed  to  any  such 
newspaper  for  such  publications  a higher 
rate  than  ten  cents  per  line  for  each  in- 
sertion, the  lines  to  be  two  inches  long 
and  to  be  set  in  type  occupying  twelve 
lines  to  the  column  inch,  fractional T ines 
to  be  charged  and  paid  for  as  one  line; 
provided,  however,  that  where  any  law 
authorizing  and  requiring  the  publication 
of  any  such  law,  proclamation,  advertise- 
ment, nominations  to  office,  proposed  con- 
stitutional amendments  or  other  questions 
to  be  submitted  to  the  people,  order  or 
notice,  ah  all  require  the  use  of  a type 
having  a body  larger  than  six  point,  or 
more  than  one  size  of  type,  or  the  use 
of  any  emblem,  or  the  spacing  of  lines 
so  as  to  have  a blank  space  between  the 
lines,  said  printing  shall  be  paid  for 
by  the  inch  of  space  used,  single  column 
of  twelve  ems  pica  wide,  which  price  per 
inch  shall  not  exceed  the  rate  of  one 
dollar  per  inch,  single  column  of  twelve 
ems  pica  wide,  for  each  insertion.  When 
any  law,  proclamation,  advertisement. 
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nominations  to  office,  proposed  con- 
stitutional amendments,  or  other  questions 
to  be  submitted  to  the  people,  order  or 
notice,  shall  be  required  by  law  to  be 
published  in  any  newspaper,  the  rates 
herein  specified  shall  prevail,  and  all 
laws  or  parts  of  laws  in  conflict  here- 
with, except  sections  493 .0?0  to  493.090, 
are  hereby  repealed,”  (Umphasis  ours.) 

You  will  observe  that  under  the  first  portion  of  this 
statute  the  maximum  rate  which  may  be  charged  for  such  pub- 
lications has  been  fixed  at  ten  cents  per  line  for  each 
insertion,  "Line"  as  used  in  the  statute  has  been  defined 
as  being  one  of  two  inches  in  length  and  set  in  a type 
occupying  twelve  df  such  lines  to  the  ©olumn  inch.  This  is 
the  maximum  which  may  be  charged  in  the  absence  of  certain 
qualifying  provisions  found  in  the  same  statute. 

It  Is  noted  that  in  the  event  a law  authorizing  oj?  re- 
quiring the  publication  of  certain  types  of  informative 
material  for  the  benefit  of  the  public  requires  that  type 
of  a different  size  be  used,  or  the  use  of  blank  spaees 
between  lines,  or  th©  incorporation  of  emblems,  a different 
maximum  rat©  iftay  be  charged.  In  such  circumstances  the 
maximum  rate  for  publication  shall  be  based  upon  the  inch 
of  space  used  by  a single  column  of  twelve  picas  wide.  The 
rate  so  fixed  for  such  type  of  publication  may  not  exceed 
#1,00  per  column  inch  for  each  insertion.  However,  this 
latter  rate  is  inapplicable  to  notices  such  as  those  now 
under  consideration  inasmuch  as  the  statute  requiring  the 
publication  thereof  makes  no  requirement  so  as  to  bring  the 
publication  within  the  proviso  found  in  the  statute. 

The  foregoing  rates,  of  course,  are  the  maximum  which 
may  be  lawfully  charged  by  the  newspaper  publishing  the 
notice.  It  is  made  the  duty  of  the  officers  procuring  such 
publications  to  obtain  the  best  rate  obtainable  within  such 
maximums  as  provided  by  Section  493,040,  RSMo  1949,  which 
reads  as  follows t 


"in  procuring  the  publication  of  any 
law,  proclamation,  advertisement, 
order  or  notice,  as  in  section  493*030 
mentioned,  the  public  officers  shall 
accept  of  the  most  advantageous  terms 
that  can  be  obtained,  not  exceeding  the 
rates  limited  in  said  section,” 
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It  mi§ht  also  be  well  to  point  out  that  an  agreement 
between  two  or  more  publishers  to  charge  the  highest  legal 
rate  is  Immoral  and  not  enforceable  as  was  held  in  Pendleton 
v*  Asbury,  ?8  S,W.  5l>  IOI4.  Mo*  App,  723# 

CONCLUSION 


In  the  premises  we  are  of  the  opinion  that  the  maximum 
legal  rate  which  may  be  charged  for  the  publication  of  the 
notice  of  a primary  ©lection  is  that  fixed  by  Section  493.030, 
RSMo  1949 t being  ten  cents  per  line  for  each  insertion,  each 
line  being  two  inches  long  and  set  in  type  occupying  twelve 
lines  to  the  column  inch  with  fractional  lines  being  charged 
for  as  a whole  line. 

It  is  our  further  opinion  that  the  charges  which  you 
have  indicated  upon  the  two  clippings  submitted,  amounting 
to  #56,00  and  ^68,00  respectively,  are  both  in  excess  of  the 
maximum  legal  rate  which  may  be  charged  for  the  publication 
of  the  notice  to  which  they  relate* 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared .Jyy  my  assistant.  Will  F*  Berry,  Jr, 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  Gfensral 
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ELECTIONS:  BALLOTS: 
COUNTY  CLERKS: 


Neither  county  clerk  nor  election  officials 
have  authority  to  remove  candidate* s name 
from  primary  election  ballot  once  such 
ballot  is  finally  printed.  Notice  of  with- 
drawal of  candidate  received  by  county  clerk 
too  late  to  prevent  candidate’s  name  from 
appearing  on  printed  ballot  is  ineffective. 


July  29,  1954 


Honorable  John  t*  Peters 
Prosecuting  Attorney 
Osage  County 
Linn,  Missouri 

Dear  Mr#  Peters: 

This  ia  in  response  to  your  request  for  opinion  dated 
July  27,  1954*  Which  reads  as  follows : 

"Under  date  July  23,  our  County  Clerk 
Mr#  Rudolph  Nilges  received  the  follow- 
ing telegram,  from  Secretary  of  State, 

Walter  E.  Toberman: 


"’Rudolph  Nilges 
County  Clerk, 

Linn,  Missouri#. 

"Withdraw  name  of  Francis  1#  Howard 
fronton#  Missouri  as  a candidate  for 
representative  in  Congress,  on  the 
Republican  ticket  for  the  eighth  Con- 
gressional ■ district#  Formal  notice 
follows.1 

"Then  on  same  date,  formal  notice  was 


mailed  to  our  Clerk,  by  Secretary  of 
State,  Toberman,  authorizing  him  to 
withdraw  the  name  of  Mr.  . Howard,  as 
a candidate  for  the  office  named,  from 
the  list  of  candidates,  on  the  Republican 
ticket  certified  to  him  on  May  3rd, 
stating  that  ’formal  withdrawal*  was 
certified,  to  his  office  on  July  23rd, 
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"The  ballots  were  all  printed,  on  the 
date  these  communications  were  received, 
some  absentees  had  voted,  others  applied 
for  and  mailed  out,  including  ' War 
ballots, t 

“In  your  opinion,  what  is  now  the  proper 
procedure,  to  be  followed  by  our  County 
Clerk,  and  or  Judges  of  Election,  as  for 
instance,  should  the  Clerk  scratch  out 
the  name,  cover  it  with  a sticker,  or 
leave  this  to  the  judges  of  election,  or 
leave  the  ballots  as  they  are,  on  the 
theory  that  Hr,  Francis*  withdrawal, 
has  not  been  legally  accomplished. 

"A  prompt  reply  will  be  much  appreciated 
by  our  officers  concerned. ” 

Underlying  your  request  Is  the  basic  question  of  the  time 
limit  in  which  a person  who  has  filed  a declaration  of  candidacy 
for  the  primary  election  may  withdraw  such  candidacy. 

We  have  previously  held  in  an  opinion  rendered  to  the 
Honorable  Lawson  Romjue,  Prosecuting  Attorney  of  Macon  County, 
under  date  of  July  28th,  1954#  copy  enclosed,  that  Section  120.  - 
230,  RSMo  Cum,  Supp,  1953,  has  no  reference  to  a withdrawal  of 
a candidate  who  has  filed  a declaration  of  candidacy.  That  be- 
ing so,  there  is  no  statute  specifying  the  time  within  which 
such  a candidate  may  effectively  withdraw. 

The  time  within  which  such  a candidate  may  withdraw  then 
must  be  determined  from  the  statutory  mechanics  of  the  primary 
election  process  and  the  statutory  authority  and  duties  of  those 
charged  with  various  functions  in  carrying  out  this  process. 

Section  1204|.40,  RSMo  1949,  specifies  that  at  least  forty 
days  before  the  August  Primary,  the  county  clerk  shall  cause 
sample  ballots  to  be  printed,  specifying  the  manner  thereof, 
and  submit  such  ticket  of  each  party  to  the  county  chairman 
thereof,  mail  a copy  to  eaeh  candidate,  and  post  a copy  in  a 
conspicuous  place  in  his  office.  On  or  before  the  tenth  day 
preceding  the  primary  he  ’'shall  correct  any  errors  or  omissions 
in  the  ballots  and  cause  the  same  to  be  printed  and  distributed, 
as  required  by  law  in  the  case  of  ballots  for  the  general  elec- 
tion” with  an  exception  as  to  the  number  of  ballots  to  be  fur- 
nished each  precinct. 

That  the  county  clerk  may  correct  errors  in  the  sample 
ballot  before  it  is  finally  printed  is  well-established,  Mansur  \ 


Honorable  John  P,  Peters 


V . Morris,  355  Mo*.  4^4*  196  S*W,  2d  28?J  State  ex  rel.  Chllcutt 
v.  Thatch,  359  Mo*  122,  221  S,W.  2d  1?2,  175.  The  kind  of 
errors  which  the  county  clerk  may  correct  was  considered  in 
the  Mansur  case  and  other  cases  cited  therein  xd,th  the  conclu- 
sion that  the  word  “error”  was  broader  than  mere  "mistake"  or 
"irregularity"  and  is  not  confined  to  mere  clerical  errors, 
such  as  misspelled  names,  etc.  From  these  cases  we  believe 
it  is  clear  that  a county  clerk  can  remove  the  name  of  a candi- 
date from  the  sample  ballot  before  the  ballot  Is  finally 
printed^  because  to  include  it  thereon  after  a candidate  has 
withdrawn  would  be  erroneous. 


With  regard  to  the  correction  of  errors  on  the  sample 
ballot  the  duties  of  the  county  clerk  are  discretionary  al- 
though not  judicial.  However,  his  only  duty  after  the  ballots 
are  printed  is  to  cause  them  to  be  delivered  to  the  judges  of 
the  election  of  each  election  district  by  the  sheriff  of  the 
county  or  his  deputy  (Section  111,480,  RSMo  1949.)  This  duty 
would  appear  to  be  purely  ministerial. 

We  find  no  law  which  would  authorize  the  county  olerk  to 
obliterate  or  remove  from  the  ballot  by  any  method  the  name  of 
any  candidate,  once  the  ballots  have  been  finally  printed. 

As  stated  above,  once  they  have  been  printed  his  only  duty 
is  to  see  that  they  are  properly  delivered.  Nor  do  the  statutes 
grant  any  su6h  authority  to  any  other  election  official. 

Therefore,  because  of  the  mechanics  of  the  primary  election 
process,  and  the  duties  of  the  county  cleric  and  other  election 
officials  with  regard  to  primary  elections,  we  believe  it  is 
clear  that  a person  who  has  filed  a declaration  of  candiaaoy 
may  withdraw  his  candidacy  at  any  time  before  the  ballots  are 
finally  printed  provided  notice  of  his  withdrawal  is  received 
by  the  county  clerk  in  sufficient  time  for  the  county  clerk  to 
prevent  his  name  from  appearing  on  the  printed  ballot,  but  not 
thereafter, 

Therefore,  the  ballots  in  question  should  be  delivered  as 
printed  without  any  obliteration  of  this  candidate's  name,  be- 
cause neither  the  county  clerk  nor  any  other  election  official 
has  the  authority  to  remove  his  name  from  the  printed  ballot, 
and  he  has  not,  therefore,  validly  effected  a withdrawal,. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  once  the  primary 
election  ballots  are  finally  printed,  neither  the  county  clerk 
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nor  any  other  election  official  has  the  authority  to  remove 
the  candidate  * s name  therefrom,  and  that  no  tice  of  withdrawal 
received  by  the  county  clerk  too  late  to  prevent  this  candi- 
date’s name  from  appearing  on  the  printed  ballot  is  ineffec- 
tive. Under  such  circumstances  the  ballots  should  be  delivered 
as  printed  without  any  obliteration,  change  or  defacement  in 
any  manner  by  anyone* 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  John  W,  Inglish, 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


JWI: vlw 


Enclosure  - Opn.  Lawson  Romjue 

7-28-54 


\ ’ 

The  City  of  Columbia  may  exact  a 
reasonable  charge  from  The  Curators 
of  the  University  of  Missouri  for  the 
use  of  the  Columbia  sewerage  system 
by  the  University  of  Missouri,  said 
city  may  refuse  to  permit  the  Uni- 
versity to  use  the  City's  sewerage 
system  if  reasonable  charges  made 
therefor  are  not  paid.  The  fore- 
going is  applicable  to  the  City  of 
Rolla  and  the  School  of  Mines  and 
Metallurgy. 


August  25,  195^ 


Honorable  Paul  M.  Peterson 
Attorney  for 

The  Curators  of  the  University 
of  Missouri 
Columbia,  Missouri 


Dear  Mr.  Peterson: 

By  letter  dated  July  20,  1954,  you  requested 
an  official  opinion  as  follows: 

"Request  is  hereby  made  by  the  Curators 
of  the  University  of  Missouri  for  an 
opinion  of  your  office  based  upon  the 
following  facts: 

"1.  The  Curators  of  the  University  of 
Missouri  is  a public  corporation  organized 
under  the  provisions  of  Sec.  172.020  RSMo 
1949. 

"2.  The  City  of  Columbia,  Missouri  is  a 
constitutional  charter  city. 

"3.  Pursuant  to  Chapter  250  RSMo  1949 
an  election  was  called  and  the  issuance 
of  $1,300,000  revenue  bonds  was  authorized 
for  the  purpose  of  extending  and  improving 
the  city  sewer  system. 

"4.  The  City  proposes  to  enact  an  ordi- 
nance fixing  a charge  upon  all  persons 
and  corporations,  including  The  Curators 
of  the  University  of  Missouri,  using  the 
city  sewer  system.  The  charge  will  be 
based  primarily  upon  the  amount  of  water 
metered  to  the  user, making  allowances 
upon  an  estimated  basis  for  the  water 
metered  to  the  user  which  will  not  be 
turned  into  the  city  sewers.  The  fee 
or  charge  will  be  uniform  upon  all  users 
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of  the  sewer  system,  but  the  amount  of 
credit  that  may  be  given  for  water  which 
it  is  established  Will  not  be  turned 
into  the  city  sewers  will  vary  in  the 
case  of  various  users, 

”]?«  The  proposed  ordinance  will  provide 
that  in  those  cases  where  water  is  obtain- 
ed from  sources  other  than  the  city  water 
supply,  or  where  a part  of  the  water  is 
obtained  from  sources  other  than  the  city, 
the  user  shall  furnish  records  showing 
the  amount  of  water  used  from  such  other 
sources,  and  the  charge  will  then  be  made 
to  such  user  in  the  seme  method  as  where 
all  of  the  water  is  furnished  by  the  city* 
The  rates  charged  in  such  cases  will  be 
the  same  as  the  rates  charged  where  the 
city  furnishes  all  of  the  water  on  which 
the  sewer  charge  is  based* 

”6*  In  all  eases,  the  charges  for  the 
use  of  the  sewers  will  be  graduated  upon 
the  number  of  cubic  feet  estimated  to  be 
turned  into  Idle  sewers  by  the  user* 

"7*  The  major  portion  of  the  water  used 
by  the  University  of  Missouri  is  furnish- 
ed from  wells  owned  and  operated  by  the 
University.  A small  portion  of  the  water 
used  by  the  University  is  purchased  from 
the  City  of  Columbia  and  metered  to  it  as 
to  other  users.  It  is  possible  to  meter 
the  water  pumped  from  the  University  wells 
for  iise  by  the  University.  The  amount  of 
water  turned  into  the  sewers  by  the  Uni- 
versity can  only  be  estimated  taking  into 
consideration  the  various  uses  of  water 
by  the  University  where  the  water  is  not 
turned  into  the  public  sewers* 

"8.  The  Curators  of  the  University  of 
Missouri  has,  since  the  establishment  of 
the  city  sewer  system,  used  the  city  sewers 
exclusively  for  the  disposition  of  the 
sewage  of  the  University,  and  no  charge 


Honorable  Paul  M*  Peterson: 


has  heretofore  been  made  upon  It  for  the 
use  of  the  city  sewer  system* 

"The  Curators  of  the  University  of  Missouri 
request  your  opinion  as  to  whether  the  City 
of  Columbia  may*  in  the  manner  above  set  out# 
legally  charge  and  collect  from  it  reasonable 
Charges  for  its  use  of  the  city  sewers  and 
whether  the  city  may  refuse  The  Curators  of 
the  University  of  Missouri  the  right  to  use 
the  city  sewer  system  if  said  charges  are 
not  paid*  ■ 

"The  City  of  Bella#  a city  of  the  fourth 
class  created  under  general  law,  has  auth- 
orised the  issuance  of  $300,000  in  revenue 
bonds  for  the  construction  of  a new  sewer 
System  in  that  city,  and  proposes  under 
procedure  similar  to  that  outlined  above 
to  charge  The  Curators  of  the  University 
of  Missouri  a fee  for  the  use  of  the  city 
sewers  by  the  School  of  Mines  and  Metallurgy 
located  at  Bella* 

"It  is  requested  that  your  opinion  cover  the 
legal  right  of  the  City  of  Holla  to  make 
Charges  against  The  Curators  of  the  University 
of  Missouri  for  use  of  the  Holla  sewer  system 
and  its  right  to  refuse  The  Curators  of  the 
University  of  Missouri  the  right  to  use  the 
City  sewer  system  if  said  charges  are  not 
paid." 

All  statutory  citations  herein  are  RSMo, Cumulative 
Supplement,,  1953,  unless  otherwise  specified* 

Section  250*010  authorizes  cities  to  extend  and 
improve  their  sewer  systems*  • Said  section  reads: 

”1 • In  addition  to  all  powers  granted  by 
law  and  now  possessed  by  cities,  towns  and 
villages  in  this  state  for  the  protection 
of  the  public  health,  any  city,  town  or 
village,  whether  organized  under  the  general 
law  or  by  special  charter  or  constitutional 
charter,  and  any  sewer  district  organized 
under  chapter  249,  RSMo  * as  that  chapter 
now  exists,  or  as  it  may  be  amended,  is 
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hereby  authorized  to  acquire,  construct. 

Improve  or  extend  add  to  maintain  and 
operate  a sewerage  system  and  to  provide 
funds  for  the  payment  of  the  cost  of 
such  acquisition,  construction,  improve- 
ment  or  extension  and  operation  as  here-  i 
inafter  provided*  Such  sewerage  system 
may  be  constructed  and  operated  either 
Within  or  without  the  corporate  boundaries 
of  any  such  city,  town  or  village  or  sewer 
district*  . 

"2*  When  used  in  this  chapter  the  term 
1 sewerage  system*  shall  mean  and  include 
any  or all ' of"  th©  following t , * ; 

"(1)  Sewerage  systems  and  sewerage  treat- 
ment plants,  with  all  appurtenances  neces- 
sary, useful,  and  convenient  for  the  collec- 
tion, treatment,  purification  and  disposal 
in  a sanitary  manner  of  the  liquid  and  solid 
waste,  sewage,  and  domestic  and  industrial 
waste  of  any  such  municipality j and 

"(2)  Shall  include  combined  storm  water 
and  sanitary  systems  $ 

”(3)  ®he  term  shall  also  mean  and  include 
the  construction  of  such  storm  water  sewers 
as,  -in  the  Judgment  of  the  governing  body 
of  any  Such  city,  town  or  village  or  sewer 
district,  may  be  necessary  or  desirable 
in  order  to  relieve  sewers  carrying  sanitary 
and  storm  water  loads  of  undue  loads  or  in 
order  to  permit  the  efficient  operation  of 
any  such  sanitary  sewers  for  the  collection, 
treatment  and  disposal  of  sewage  and  domestic 
or  industrial  waste  including  combined  storms 
and  sanitary  sewerage  system*" 

Chapter  250  further  provides  for  issuance  of  revenue 
bonds  to  defray  the  cost  of  such  improvement  and  extension* 
The  constitutionality  of  this  chapter  was  vigorously,  but 
unsuccessfully,  attacked  in  City  of  Maryville  vs*  Cushman, 
249  S.W.  (2d)  34T*  See  also  Oity  of  Sikeston  vs*  Sisson, 
2^9  S.W.  (2d)  345. 

Your  first  question  is  whether  the  City  of  Columbia 
can  make  a reasonable  charge  for  the  use  of  its  sewer 
system  by  the  University.  The  City  is  required  by  Section 
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250  *120  to  males  and  eoliect  charges  for  the  use  of  the 
system#  Since  the  University  Is  exempt®?!  from  taxation 
by  Article  X,  Section  6,  Constitution  of  Missouri,  1945 # 
and  Section  137.100,  ESMo  1949,  It  might  be  contended 
that  the  charges  made  for  the  us®  of  the  sewerage  system 
are  taxes,  and  the  University  is  thus  exempted*  However, 
such  charges  are  declared  by  the  Supreme  Court  of  Missouri 
to  be  charges  for  a service  rendered,  and  not  taxes*  Gity 
of  Maryville  Vs,  Cushman,  249  S*W#  (2d)  347#  353,  and  cases 
therein  cited*  It  can  make  no  difference  that  the  City 
had  not  heretofore  charged  for  the  use  of  the  sewerage 
system*  (City  of  Maryville  vs.  Cushman,  supra.) 

Xour  next  question  is  whether  the  City  can  collect 
from  the  University  the  amount  of  such  charges*  We  as- 
sume that  you  wish  to  know  if  the  City  can,  by  an  action 
at  law,  enforce  payment  by  the  University  if  it  refuses 
to  pay*  The  University  is  made  a corporation  to  be  known 
as  "The  Curators  of  the  University  of  Missouri"  by  Section 
172*020,  ESMo  1949,  and  is  given  the  power  to  sue  and  be 
sued  in  contract  actions*  Todd  vs.  Curators  of  the  Uni- 
versity of  Missouri,  347  Mo*  460,  147  S.W.  (2d)  1063* 

Since  the  rendering  of  sewerage  services  would  be  in  the 
nature  of  a contract  we  conclude  that  the  University 
could  be  sued  for  non-payment  of  charges  by  it, 

iYour  next  question  is  whether  the  City  may  refuse 
the  University  the  right  to  use  the  City’ s sewers  if  the 
charges  for  the  use  thereof  are  not  paid.  We  assume  that 
the  refusal  to  pay  will  not  be  based  upon  a dispute  as  to 
the  proper  amount  of  the  charge,  but  based  upon  doubt  of 
;;the;pow©r- of  the  University  to  pay  such  charges* 

Purther  powers  are  given  to  cities  by  Section  250.240 
which  reads  as  follows t 

“It  Is  the  purpose  of  this  chapter  to  enable 
cities,  towns  and  villages  and  sewer  districts 
to  protect  the  public  health  and  welfare  by 
preventing  or  abating  the  pollution  of  water 
and  creating  means  for  supplying  wholesome 
water,  and  to  these  ends  every  such  munici- 
pality and  sewer  district  shall  have  the 
power  to  do  all  things  necessary  or  convenient 
to  carry  out  such  purpose,  in  addition  to  the 
powers  conferred  in  this  chapter.  This  chapter 


-5 


Honorable  Paul  M.  Peterson* 


is  remedial  in  nature  and  the  powers  -hereby 
granted  shall  be  liberally  construed,w 

We  conclude  that  the  power  to  discontinue  sewerage 
services  to  persons  who  do  not  pay  the  charges  therefor 
is  a power  both  necessary  and  convenient  to  the  operation 
of  the  sewerage  system  on  a Bound  financial  basis.,  There- 
fore, the  City  of  Columbia  is  given  such  power  by  Section 

250.240. 

Since  the  School  of  Mines  and  Metallurgy  is  a depart- 
ment of  the  University  (Section  172.43Q,  RSMo  1949),  and 
the  City  of  .Rolls  is  a City  within  the  meaning  and  intent 
of  Section  25>0*01O#  What  is  said  in  this  opinion  is  ap- 
plicable to  said  School  of  Mines  and  Metallurgy  and  the 
City  of  Holla. 


CONCLUSION 


In  the  premises,  therefore,  it  is  the  opinion  of 
this  office  that  the  City  of  Columbia  may  exact  a reason- 
able charge  from  The  Curators  of  the  University  of  Missouri 
for  the  use  of  the  Columbia  sewerage  system  by  the  Uni- 
versity of  Missouri,  and  that  said  City  may  refuse  to  per- 
mit the  University  to  use  the  Cityfg  sewerage  system  if 
reasonable  charges  made  therefor  are  not  paid. 

The  foregoing  1b  applicable  to  the  City  of  Holla  and 
the  School  of  Mines  and  Metallurgy* 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Paul  McGhee, 


Yours  very  truly. 


FMcGtirk 


JOHN  M.  DALTON 
Attorney  General 


COUNTY  HOSPITAL  TRUSTEES:  4 Newly  elected  County  Hospital  Trustees 

: should  qualify  and  take  over  their  of- 
'When  inducted  into  office::  fices  under  the  terns  of  Section 

: 20^.190,  RSMo  1949,  and  should  not 
: wait  until  the  first -of  January 
: following,  to  take  office. 


Honorable • Elmer  Peal 
Prosecuting  Attorney 
Pemiscot  County 
Caruthersville,  Missouri 

Dear  Mr*  Peal* 

Me  are  here  supplying  the  opinion  which  you  have 
requested  whether  newly  elected  County  Hospital  Trustees 
are  to  assume  office  after  the  November  election  or  on 
January  1st  following  the  election.  Your  letter  request- 
ing an  opinion  on  this  subject  reads  as  follows: 

"I  will  appreciate  your  advice  as  to  when 
newly  elected  County  Hospital  Trustees 
are  to  take  office,  . I am  not  sure  if  it 
is  after  the  November  election  or  January 
1st,  ' 

"I  wish  to  thank  you  for  your  advice,  1 am," 

Section 205 *160^  provides  t&r  the  astab*  ^ 

lishment  and  maintenance  of  public  county  hospitals  in 
the  several  counties  of  this  State*  Said  section  reads 
as  follows! 

M The  county  courts  of  the  several  counties 
of  this  state  are  hereby  authorized,  as  pro- 
vided in  sections  205*1d0  to  205*34-0,  to 
establish,?  construct,  equip.  Improve,  extend, 
repair  and  maintain  public  hospitals,  and  may 
issue  bonds  therefor  as  authorized  by  the 
general  law  governing  the  incurring  of  in- 
debtedness by  counties •”  i - 

Section  205.1 ?0,  RSMo  1949,  provides  for  the  creation 
by  the  County  Court  of  a Board  of  Trustees  for  a hospital 


Honorable  Elmer  Peal? 


In  any  county  of  this  State  having  established  a public 
county  hospital  as  a unit  of  the  County  Health  and  Welfare 
Programs,  Initially,  by  the  appointment  of  such  Trustees, 
five  in  number,  ■who  shall  hold  their  offices  until  the 
next  following  general  election*  Thereafter,  the  statute 
states,  each  Trustee  shall  be  elected  for  terns  of  dif- 
ferent duration,  and  thereafter  such  Trustees  shall  be 
elected  at  each  subsequent  general  election  to  each  serve 
a term,  of  four  years*  Said  Section  205.170,  defining 
the  grounds  of  eligibility  of  citizens  of  the  county  for 
appointment,  and  election  to  office,  as  members  of  the 
Board  of  Trustees  for  such  hospital,  and  providing  for 
their  election  and  the  respective  tenures  of  office  of 
such  Trustees,  and  barring  the  Trustees  from  having  any 
interest,  directly  or  indirectly,  in  the  purchase  of 
supplies  for  such  hospital,  unless  purchased  by  competi- 
tive bidding,  reads  as  follows: 

"1.  The  county  court  shall  appoint  five 
trustees  chosen  from  the  citizens  at  large 
with  reference  to  their  fitness  for  such 
office,  all  residents  of  the  county,  not 
more  than  three  of  said  trustees  to  be 
residents  of  the  city,  town  or  village  In 
which  said  hospital  is  to  be  located,  who 
shall  constitute  a board  of  trustees  for 
said  public  hospital* 

”2*  The  said  trustees  shall  hold  their 
offices  until  the  next  following  general 
election,  when  five  hospital  trustees 
shall  be  elected  and  hold  their  offices, 
three  for  two  years  and  two  for  four 
years,  and  who  shall  by  lot  deteimine 
their  respective  termB. 

”3*  At  each  subsequent  general  election 
the  offices  of  the  trustees  whose  terms 
of  office  are  about  to  expire  shall  be 
filled  by  the  election  of  hospital  trustees 
who  shall  each  serve  for  a term  of  four 
years* 

Hi;‘*  Any  vacancy  In  the  board  of  trustees 
occasioned  by  removal,  resignation  or  other- 
wise shall  be  reported  to  the  county  court 
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and  be  filled  in  like  manner  as  original 
appointments,  the  appointee  to  hold  office 
until  the  next  following  general  election, 
when  such  vacancy  shall  be  filled  by  elec- 
tion of  a trustee  to  serve  during  the  re- 
mainder of  the  term  of  his  predecessor, 

"5,  Ho  trustee  shall  have  a personal  pecuniary 
interest,  either  directly  or  indirectly,  in  the 
purchase  of  any  supplies  for  said  hospital,  un- 
less the  same  are  purchased  by  competitive  bid- 
ding," 

The  period  of  time  for  which  an  officer  may  hold  an 
office  to.  which  he  has  been  elected  or  appointed,  has 
been  the  subject  of  consideration  by  the  provisions  of 
our  Constitution,  the  textwriters,  the  Legislature  of 
Missouri  and  the  Appellate  Courts  of  this  State,  I4.6 
C,«X.  963#  964,  defines  "term  of  office"  as  follows: 

4.  '■  ' • • • 

"The  phrase  *term  of  office*'  is  one  generally 
used  to,  mean  the  fixed  period  of  time  for  which 
the  office  may  be  held,  although  it  is  also 
used  to  designate  the  period  for  which  the  of- 
fice is  actually  held," 

" The  term  of  occupancy  by  officers  of  all  public  offices 
is  prescribed  by  the  present  Constitution  of  this  State, 
Section  12  of  Article  VII  of  the  1945  .Constitution  of 
Missouri,  on  the  point,  reads  as  follows i 

"Tenure  of  Office,— Except  as  provided  in 
this  Constitution,  and  subject  to  the  right 
of  resignation,  all  officers  shall  hold  of- 
fice for  the  term  thereof,  and  until  their 
successors  are  duly  elected  or  appointed 
and.  qualified," 

Section  105*010,  RSMo  194-9 * prescribing  the  terms 
of  office  of  -officers  in  this  State  reads  as  follows: 

"All  officers  elected  or  appointed  by  the 
authority  of  the  laws  of  this  state  shall 
hold  their  offices  until  their  successors 
are  elected  or  appointed,  commissioned  and 
qualified," 
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Both,  the  constitutional  and  statutory  provisions 
specifying  the  period  of  tenure  of  office  of  officers 
in  this  State,  here  quoted,  have  been  construed  by 
our  Supreme  Court  to  authorize  an  officer  to  hold 
over  until  his  successor  is  elected  or  appointed  and 
qualifies.  In  the  case  of  Langston  vs,  Howell  County, 
79  S.W*(2d)  99#  the  Supreme  Court,  on  this  question, 
i.c.  102,  said: 

”0ur  Constitution  (section  5,  art,  lij.)  pro- 
vides that:  *In  the  absence  of  any  contrary 
provision,  all  officers  now  or  hereafter 
elected  or  appointed,  subject  to  the  right 
of  resignation,  shall  hold  office  during 
their  official  terras,  and  until  their  suc- 
cessors shall  be  duly  elected  or  appointed 
and  qualified,*  and  section  11196  R,S,  1929 
(section  9168,  B.S,  1919),  Mo,  St,  Ann.  § 

11196,  p,  6li}l,  reads*  *A11  officers  elected 
or  appointed  by  the  authority  of  the  laws  of 
this  state  shall  hold  their  offices  until 
their  successors  are  elected  or  appointed, 
commissioned  and  qualified.  * We  find  no 
constitutional  or  statutory  provision  which  ~ 
either  expressly  or  by  implication  excludes 
the  county  highway  engineer,  or  the  office 
of  county  highway  engineer,  from  the  opera- 
tion and  effect  of  the  foregoing  constitu- 
tional and  statutory  rule  so  that  since  there 
is  no  * contrary  provision1  the  rule  so  pre- 
scribed must  be  applied.  It  Is  said  In 
C.  J.  p.  968s  'The  general  trend  of  decisions 
in  this  country  Is  that,  in  the  absence  of  an 
express  or  implied  constitutional  or  statutory 
provision  to  the  contrary  an  officer  is  en- 
titled to  hold  his  office  until  his  successor 
is  appointed  or  chosen  and  has  qualified.* 
Langston's  official  term  was  fixed  at  one - 
year,  out  upon  the  eviration  thereof,  no 
successor  having  been  appointed,  his  right 
to  hold  such  office,  and  his  title  thereto, 
continued  until  the  right  of  a duly  appointed 
and  qualified  successor  attached.  His  right 
to  hold  over  and  his  continuance  in  the  office 
was  of  course  contingent  and  defeasible  subject 
to  be  terminated  at  any  time  by  the  appointment 
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and  qualification  of  his  successor.  During 
the  time  an  officer  so  holds  over*  under 
the  provisions  of  the  constitutional  and 
statutory  provisions,  supra,  he  holds  the 
office  as  a de  jure  officer  (1^.6  C.J.  p. 

969)  and  by  the  same  tenure,  after  the  pre- 
scribed term,  until  the  right  of  his  duly 
chosen  and  qualified  successor  attaches. 

It  therefore  appears  that  the  trial  court 
was  in  error  as  to  the  applicable  rule  of 
law,  and  in  holding  that  Langston, was  not 
entitled  to  hold  over  and  continue  in  office 
after  the . expiration  of  the  term  prescribed 
by  the  order  of  appointment,” 

We  have  observed  from  the. terms  of  Section  205*170, 
supra,  that,  after  the  terms  of  the  first  elected  Trustees 
have  expired,  by  the  provisions  of  Subsection. 3 of  said 
Section  205.170,  supra,  at , each  subsequent  general  elec- 
tion the  of floes. of  the  Trustees  whose  terms  are  about 
to  expire  shall  be  filled  by  the  election  of  Hospital 
Trustees  who  shall  each  serve  for  a term  of  four  years* 

The  effect  of  these  provisions  Immediately  and  per- 
manently la  to  demonstrate  that  the  intention  of  the 
Legislature  was^  as  the  same  is  expressed  in  said  Sections 
205.170  and  205*180,  that  there  shall  exist  no  vacancy 
in  the  offices  of  Trustees  of  a county  hospital,  and 
that  the  tern  of  office  of  each  Trustee  so  elected'  at 
each  subsequent  general  election  shall  be  for  four 
,;•••  years.  Section  205*180  provides  that  each  candidate 
for  the  office  of  Hospital  Trustee  shall  file  with  the 
County  Clerk  of  the  county,  at  least  thirty  days  before 
the  General’ Election,  an  announcement,  in  writing,  of 
candidacy,  but  in  the  event  there  is  not  a sufficient 
number  of  announcements  of  Trustees  filed,  the  County 
Court  shall  appoint  such  Trustees  as  may  be  necessary 
to  fill  all  vacancies  of  the  Board  which  result  from 
the  expiration  of  the  term  of  any  Trustee,  or  Trustees, 
and  any  such  appointee  shall  serve  until  the  next  general 
election  when  a Trustee  shall  be  elected  to  fill  the 
remainder  of  the  unexpired  term.  Said  Subsection  3 
definitely  fixes  the:  tem  and  period  of  time  to  be  served 
by  such  Trustee,  elected  at  each  subsequent  general 
election,  at  four  years.  No  theory  on  construction  of 
said  provision  may  change  the  effect  of  that  provision. 
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It  means  that  the  term  of  office  of  each  Trustee  Bhall 
expire  on  the  last  day  of  the  4 year  period  from  and 
after  the  day  ■when  such  Trustee  was  elected  at  such 
general  election.  The  intention  and  purpose  of  the 
Legislature  in  so  fixing  the  definite  period  of  fo ur 
years  that  each  Trustee  should  serve  from  and  after 
the  date  of  his  or  her  election  so  that  newly  elected 
Trustees  may  take  office  is  further  shown  by  the  pro- 
visions of  Section  205*190,  BSMo  1949*  Subsection  1 
of  that  section  provides  that  the  Trustees  shall,  with- 
in ten  days  after  their  appointment  or  election,  qualify 
by  taking  the  oath  of  civil  officers  and  organize  as  a 
Board  of  Hospital  Trustees  by  the  election  of  one  of 
their  number  as  chairman,  one  as  secretary  and  by  the 
election  of  such  other  officers  as  they  may  deem  neces- 
sary, ■ ' 

The  period  of  four  years  as  the  definite  period  of 
the  temn  of  office  of  such  Trustees,  as  such,  and  as 
fixed  by  the  statutes,  is  subject  to  no  qualification  / 
whatever,1'  But  the  actual  tenure  period  such  officer 
may  hold  the  office  is  subject  to  the  provisions  of 
said  Subsection  1 of  Section  205*190  by  which  it  Is  • 
provided  that  his  successor  shall  qualify  within  ten 
days  after  his  election  or  appointment.  This  principle 
of  the  authority  of  all  public  officers  to  hold  offices 
to  which  they  have  been  appointed  or  elected  until  their 
successors  have  been  duly  elected  or  appointed  and 
qualified  has  been  discussed  and  authorities  cited  here- 
inabove as  the  law  of  this  State  in  support  of  the 
principle,  is  applicable  here,  Manifestly,  the  period 
of  time  of  the  tenure  of  office  of  each  Hospital  Trustee 
is,'  and  of  necessity  must  be,  continued  after  the  full 
four  year  period  has  expired  until  his  or  her  successor 
has  been  qualified  by  taking  the  oath  of  office  required 
by  the  statute,  : 

We  believe  It  Is  clear  from  the  provisions  of  the 
several  sections  noted,  and  upon  which  comment  has  been 
made  and  from  which  ^quotes  are  herein  set  forth,  that 
each  newly  elected  Trustee  of  a County  Hospital  shall 
qualify  for  and  assume  the  duties  of  such  Trustee 
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immediately,  upon  his  or  her  election,  and  as  soon 
thereafter  as  circumstances  will  permit,  as  is  pro- 
vided in  Subsection  1 of  said  Section  205.190,  and 
not  on  January  1st,  following,  as  a fixed  date  to 
take  office* 


CO  NCLUS10N 


It  is,  therefore,  the  opinion  of  this  office, 
considering  the  premises,  that  newly  elected  County 
Hospital  Trustees  shall  take  office  immediately 
following  the  general  election  at  which  they  are 
elected,  and  as  soon  thereafter  as  such  Trustees 
may  qualify  under  the  terms  of  Section  205*190*  BSMo 
1949*  Such  Trustees  should  not  delay  taking- over 
such  offices  until  January  1st  following. 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Assistant,  Mr.  George  W*  Crowley* 

Very  truly  yours. 


JOHN  M*  DALTON 
Attorney  General 


GWC : irk 


PUBLIC  OFFICERS: 
NOTARIES  PUBLIC: 


(1).  A public  official,  otherwise  qualified,  may  be 
appointed  and  hold  a Notary  Public  commission 
and  use  said  commission  for  purposes  outside 
the  duties  of  the  particular  office; 

(2).  Prosecuting  Attorneys  in  this  state,  if 

Notaries  Public,  may  administer  oaths  to  and 
take  affidavits  of  complainants  in  criminal 
cases.  However,  to  avoid  complications  it 
would  be  best  not  to  do  so. 

January  22,  1954 


Honorable  W*  H*  Pinnell 
Prosecuting  Attorney 
Barry  County 
Cassvllle,  Missouri 

Bear  Mr*  PInnell: 

This  office  is  in  receipt  of  your  letter  requesting  an 
opinion  first,  whether  it  is  unlawful  for  a public  official  to 
hold  a Notary  Public  commission  and  using  said  commission  for 
purposes  outside  the  duties  of  the  particular  office,  and, 
second*  whether  the  Prosecuting  Attorney  of  a county  may  him- 
self notarise  complaints  (in  criminal  cases.)  instead  of  having 
the  same  signed  (and  sworn  to)  before  a Magistrate  Judge  or 
his  Clerk,  Your  letter  requesting  an  opinion  on  the  two 
questions  reads  as  follows: 

"I  would  like  an  opinion  from  your  office  on 
the  following: 

"Is  there  anything  illegal  or  unlawful  In  a 
public  official  holding  a Notary  Public 
commission  and  using  said  commission  for 
purposes  outside  the  duties  of  the  particular 
office.  I would  like  your  further  opinion 
as  to  whether  the  Prosecuting  Attorney  may 
Notarize  Complaints  instead  of  having  the'  same 
signed  before  a Magistrate  Judge  or  his  Clerk. 

"Often  times  It  is  extremely  difficult  to  have 
a Complaint  notarized  before  the  Magistrate 
Judge  or  his  clerk  and  therefore  I would  appreciate 
your  opinion  on  this  matter 

Section  486,010,.  RSMo,  1949*  under  the  title  of  Notaries  Public, 
providing  for  the  appointment  of  Notaries  Public,  does  not  prescribe 
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any  qualifications  for  the  office  of  a Notary  Public  except  that  of 
residence  and  age.  The  section  provides  that  the  appointee  shall 
have  attained  the  age  of  21  years,  and  shall  be  a citizen  of  the 
United  States  and  of  the  State  of  Missouri,  Any  person  possessing 
these  two  qualifications  is  eligible  for  an  appointment  and  commis- 
sion as  a Notary  Public, 

Section  i|.86,020,  RSMo  1914-9*  prescribing  the  powers  and  duties 
of  Notaries  Public  in  this  state  reads  as  follows: 

”Thqymay  administer  oaths  and  affirma- 
tions in  all  matters  incident  or  belong- 
ing to  the  exercise  of  their  notarial  of- 
fices, They  may  receive  the  proof  or 
acknowledgment  of  all  instruments  of 
writing  relating  to  commerce  arid  naviga- 
tion* take  and  certify  relinquishments 
of  dower  and  conveyances  of  real  estate 
of  married  womenj  the  proof  or  acknowledg- 
ment of  deeds,  conveyances,  powers  of  at- 
torney and  other  instruments  of  writing, 
in  like  oases  and  in  the  same  manner  and 
with  like  effect  as  clerks  of  courts  of 
record  or  authorized  by  law}  take  and 
certify  depositions  and  affidavits  and 
administer  oaths  and  affirmations,  and 
take  and  perpetuate  the  testimony  of 
witnesses  in  like  cases  and  in;  like  man- 
ner as  justices  of  the  peace  are  auth- 
orized by  law}  make  declarations  and  pro- 
tests, and  certify  the  truth  thereof  under 
their  offioial  seal,  concerning  all  matters 
by  them  done  by  virtue  of  their  offices, 
and  shall  have  all  the  power  and  perform 
all  the  duties  of  register  of  boatmen,” 

The  statute  prescribes  a definite  and  fixed  term  of  four  years 
for  a Notary  Public}  he  must  take  and  subscribe  the  oath  of  office 
on  his  commission,  give  bond,  keep  records  of  his  acts  and  provide 
a seal  of  office.  He  is,  by  these  requirements  and  powers,  when 
fulfilled,  made  a public  officer  by  the  statute. 

There  is  no  statute  or  provision  in  the  Constitution  prohibiting 
any  public  officer,  including  Prosecuting  Attorneys,  from  being 
appointed  and  commissioned  as  a Notary  Public,  The  only  question 
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that  might  arise  would  be  whether  there  might  be  "incompatibility" 
between  the  other  public  office  and  the  office  of  Notary  Public, 
in  case  both  offices  are  held  by  the  same  person. 

By  the  terns  of  Section  12,  Article  III  of  the  Constitution  of 
I9I4 5 of  this  state.  State  Senators  and  Representatives* , who  ar-ge 
otherwise  expressly  prohibited  from  holding  any  other  offices  or 
eu^loyment  under  the  United  States,  the  State  or  any  municipality 
thereof  are  made  an  exception,  and  may  hold,  respectively,  the 
office  of  Notary  Public* 

Sections  56.060,  56.070,  56.080,  56*090  and  56.100,  RSMo.  1949, 
define  and  point  out  the  duties  of  Prosecuting  Attorneys*  These 
sections  are  of  ready  access  for  an  understanding  of  such  duties  and 
will  not  be  quoted  in  this  opinion.  Suffice  it  to  say,  however, 
that  none  of  the  duties  of  a Prosecuting  Attorney,  as  defined  in 
said  statutes,  partake  of  or  conflict  with  the  duties  and  privileges 
of  Notaries  Public  as  the  same  are  defined  in  said  Seotion  li.86.020, 
RSMo  19l|-9.  Neither  do  the  duties,  powers  or  privileges  of  a Notary 
Public  partake  of  or  conflict  with  the  duties,  powers  and  privileges 
of  a Prosecuting  Attorney,  There  is  no  way  in  which  the  two  offices 
would  conflict  with  one  another.  They  are  compatible  and  both 
offices  may  be  held  by  the  same  person. 

Answering  your  first  question,  it  is  the  view  of  this  office 
that  it  is  not  unlawful,  but  on  the  contrary,  it  is  lawful,  for  any 
public  officer.  Including  Prosecuting  Attorneys,  to  hold  and  use  a 
Notary  Public  commission  for  purposes  outside  of  the  duties  of  the 
particular  office,  four  second  question  upon  which  you  request  the 
further  opinion  of  this  offioe  is  whether  the  Proseouting  Attorney 
may  notarize  complaints  instead  of  having  the  same  signed  before 
a Magistrate  Judge  or  his  Clerk. 

By  this  question  we  understand  your  letter  to  me  an  complaints 
in  criminal  cases,  and  we  understand  the  use  of  the  word  "notarize" 
in  your  letter  to  mean  administering  the  oath  to  a person  making 
an  affidavit  charging  some  person,  or  persons,  with  a violation  of 
the  criminal  laws.  Your  letter  states  that  is  is  extremely  difficult 
to  have  a complaint  notarized  before  the  Magistrate  Judge  or  his 
.Clerk  as  the  reason  for  requesting  the  opinion  of  this  office  on 
this  second  question. 

Your  second  question  would  involve,  we  believe,  the  use  of  a 
notary’s  commission  in  taking  the  preliminary  steps  neoessary  for 
the  prosecution  of  the  persons  who  would  be  charged  with  the 
commission  of  oriminal  offenses  such  as  may  be  set  forth  in  such 
complaints.  If  the  Prosecuting  Attorney  should  administer  the 
oath  to  the  complainant  he  would  not,  as  a Notary  Public, be 
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entitled  to  charge  or  collect  a fee  therefor#  under  the  terms  of 
Section  56*280  which  fixes  the  salary  and  compensation  of  the 
Prosecuting  Attorneys  in  Class  3 and  Glass  4 counties#  Barry 
County  is  one  of  the  Class  3 counties  of  this  state*  The 
Prosecuting  Attorney  in  such  a case  would  not  be  permitted  to 
collect  any  fee  under  the  terms  of  Section  56# 34$  because  such 
a charge  could  not  be  an  Item  to  be  taxed  as  costs  in  any  ease 
to  be  collected  and  at  the  end  of  each  month  paid  to  the  County 
Treasurer#  For  these  reasons  it  plainly  appears  that  the 
Prosecuting  Attorney  would  not  be  authorized  to  charge,  collect  or 
retain  fees  for  notarizing  complaints  made  before  him  as  a Notary 
Public#  The  vital  question  here,  however,  is  whether  the  Prosecuting 
Attorney  may  administer  the  oath  necessary  in  such  complaints  at 
the  beginning  of  a criminal  case  and  turn  such  complaints  over  to 
himself  as  Prosecuting  Attorney  to  be  used  where  he  is  the  prosecutor 

Our  statutes  do  not  require  an  affidavit  In  a criminal  case  to 
be  made  before  any  particular  officer.  Section  54S>*250,  RSMo.  1949, 
regarding  the  making  of  such  affidavits  reads  as  follows! 

"When  any  person  has  knowledge  of  the 
commission  of  a crime,  he  may  make  his 
affidavit  before  any  person  authorized 
to  administer  oaths,  setting  forth  the 
offense  and  the  person  or  persons  charged 
therewith,  and  file  the  same  with  the 
clerk  of  the  court  having  jurisdiction 
of  the  offense,  for  the  use  of  the  prose- 
cuting attorney,  or  deposit  it  with  the 
prosecuting  attorney,  furnishing  also 
the  names  of  the  witnesses  for  the  prose- 
cution? and  it  shall  be  the  duty  of  the 
prosecuting  attorney  to  file  an  informa- 
tion, as  soon  as  practicable , upon  said 
affidavit,  as  directed  in  section 
545.2^0," 

If  the  making  of  an  affidavit  before  the  Prosecuting  Attorney 
as  a Notary  Public  should  come  within  the  provisions  of  Section 
557*070,  RSMo  1949,  as  a false,  or  an  allegedly  false,  affidavit, 
the  prosecution  of  such  person  would  devolve  upon  the  Prosecuting 
Attorney*  Such  a situation  might  become  a matter  of  personal 
interest  involving  the  prosecuting  attorney  as  a witness  and 
would  preclude  him  from  prosecuting  the  case,  if  he  were  still 
Prosecuting  Attorney*  This  condition,  if  such  existed,  would 
demand  that  the  Court  before  which  the  case  would  be  pending 
should  appoint,  under  the  terms  of  Section  56*110,  RSMo  1949, 
a substitute  in  his  place  to  prosecute  the  case* 

There  Is  no  constitutional  or  statutory  provision  prohibiting 
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the  prosecuting  attorney,  if  he  were  a Notary  Public,  from  administer 
ing  the  oath  to  and  taking  the  affidavit  of  a complainant  in  a 
criminal  case*  Should  he  follow  that  course  of  proceedings  it  might, 
as  suggested  in  the  supposed  incident  noted,  or,  perhaps  under  other 
conditions,  become  embarrassing  to  the  prosecuting  attorney  and 
would  be  the  means,  by  his  own  act  of  preventing  the  performance  by 
him  of  his  duties  as  prosecuting  attorney  defined  by  the  statute 
of  this  state.  Of  course,  tinder  such  conditions  and  circumstances  a 
prosecuting  attorney  would  not  be  violating  any  statute  by  remaining 
in  the  case,  although  he  might  be  a witness,  but  out  of  an  exact 
sense  of  the  uninfluenced  administration  of  justice  the  court  may, 
in  its  discretion,  and  no  doubt  would,  appoint  another  to  act  in 
his  stead,  This  has  been  done  in  this  state  on  occasion,  and  the 
appellate  courts  have  sustained  the  trial  court  in  so  doing,  or, 
if  such  substitute  was  not  appointed  by  the  trial  court  the  appellate 
courts  have  reversed  cases  In  order  that  a disinterested  prosecutor 
be  appointed  when  the  regular  prosecuting  attorney  may  be  interested. 
A case  involving  these  principles  was  considered  by  our  Springfield 
Court  of  Appeals  in  State  v,  Nicholson,  7 S*W,(2d)  375*  That  was 
a case  however  which  did  not  arise  from  ajaer©  inadvertence  or 
unintentional  act  of  the  prosecuting  attorney.  The  case  reoites 
that  the  prosecuting  attorney  in  the  case  was  not  only  a witness, 
having  made  the  affidavit  to  a search  warrant  to  search  the 
premises  of  the  defendant,  but  he  did  many  other  things,  as  recited 
in  the  decision,  of  an  improper  and  prejudicial  character.  There 
would  be  nothing  in  the  instant  case  growing  solely  out  of  the 
prosecuting  attorney,  If  a Notary  Public,  administering  an  oath 
and  taking  an  affidavit  of  a complainant  that  would  be  wrongful  or 
unlawful,  in  and  of  itself,  except  to  become  an  impediment  to  the 
prosecuting  attorney  continuing  in  such  case  as  prosecutor.  Of 
course,  such  a theoretical  case  might  never  arise,  but  if  it,  as 
is  always  a possibility,  should  arise  from  aots  performed  with  the 
best  of  intentions,  it  would  disqualify  the  prosecuting  attorney 
from  further  acting  in  the  case. 

The  Springfield  Court  of  Appeals  in  the  Nicholson  case, 
respecting  the  interest  of  the  prosecuting  attorney  disqualifying 
him  to  act  in  the  case,  l.c*  37&»  said* 

"Whenever  it  appears  to  the  trial  court 
that  the  personal  interest  of  the  prose- 
cuting attorney  in  any  particular  case, 
no  matter  how  that  interest  may  arise, 
is  such  as  to  indicate  that  he  might 
be  influenced  thereby  and  might  not  be 
altogether  fair  to  the  defendant  in  the 
trial  of  the  case,  he  should  be  held 
disqualified  and  a special  prosecutor 
appointed  for  that  case.  In  this  state- 
ment of  the  law  we  are  upheld  by  the 
Supreme  Court  of  this  State.  State  v. 
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Jones,  306  Mo,  Lf-37 # 268  S.W,  83," 

The  case  of  State  v.  -Jones,  308  Mo,  437*  cited  in  the 
Nicholson  case,  l,c.  44.6,  on  the  question  of  the  necessity  of  the 
prosecuting  attorney  being  disinterested  in  a criminal  case  he 
prosecutes,  said* 

«•  c-It  was  never  contemplated  that  he 
should  be  empowered  to  set  in  motion 
criminal  proceedings  against  a citizen 
in  a case  in  which  he  is  interested, 

... 

It  would  appear  proper  for  the  prosecuting  attorney,  if  he 
desires  to  avoid  such  complications,  if  he  is  a Notary  Public,  to 
decline  to  take  affidavits  to  complaints  in  criminal  cases, 

A public  official  may  be  appointed  and  hold  a Notary  Public 
commission.  Including  prosecuting  attorneys,  in  this  state. 

It  Is  lawful  for  a prosecuting  attorney  in  this  state,  if  he 
holds  a Notary  Public  commission,  to  administer  oaths  to  complain- 
ants who  make  affidavits  to  oomplaints  in  criminal  cases.  However, 
In  order  to  avoid  embarrassment  and  complications  by  becoming  in 
anywise  Interested  in  such  a case,  It  would  be  best  for  him  not  to 
do  so,-  ■ 

f conclusion 

Considering  the  premises,  it  is,  therefore,  the  opinion  of  this 
office  that* 

1)  It  is  lawful  for  a public  official,  including  a prosecuting 
attorney,  to  hold  a Notary  Public  commission  and  use  said  commis- 
sion for  purposes  outside  the  duties  of  the  particular  office} 

2)  There  is  no  constitutional  or  statutory  provision  pro- 
hibiting a prosecuting  attorney,  if  he  holds  a Notary  Public  commis- 
sion, from  administering  oaths  to  persons  making  affidavits  as 
complainants  in  criminal  oases.  However,  to  avoid  complications, 
and  to  avoid  creating  a condition  which  might  cause  him  to  be 
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interested  and  cause  a substitute  to  be  appointed  in  his  stead  for 
the  prosecution  of  the  case,  he  should  decline  to  do  so* 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  ray  assistant,  Mr.  George  W,  Crowley. 


Yours  very  truly, 


JOHN  M«  DALTON 
Attorney  General 
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In  order  to  form  two  speqial  road  dis- 
tricts out  of  one  existing  special  road 
district,  the  existing  district  must  be 
dissolved  according  to  applicable  law, 
and  the  two  new  districts  organized  out 
of  the  territory  formerly  comprised  in 
the  dissolved  district. 

February  l£,  1954 


Your  recent  request  for  an  official  opinion  reads  as 
follows^ 

"In  this  county  there  is  a large  Special 
Road  District  in  which  some  of  the  members 
at  one  end  of  the  District  wish  to  form 
another  separate  and  Special  Road  District. 

In  other  words  the  District  is  situated  so 
geographically  that  it  could  be  formed 
into  a north  and  south  Road  District. 

"Will  you  please  give  me  an  opinion  from 
your  office  first  if  this  can  be  done  and 
second  if  it  can  be  done  the  exact  procedure 
for  creation  of  the  Special  Road  District." 

From  your  letter  we  deduce  that  you  wish  to  know  how  two 
special  road  districts  can  be  created  out  of  one  existing 
special  road  district.  We  first  note  that  Barry  is  not  a Town- 
ship organization  county. 

A careful  search  of  the  Missouri  law  applicable  to  special 
road  districts  fails  to  disclose  any  method  or  provision  whereby 
one  special  road  district  may  be  divided  into  two  separate 
special  road  districts.  We  find  nothing  in  the  law  which  indi- 
cates that  our  lawmakers  contemplated  any  such  action.  In  lieu 
of  such  method  or  provision  it  is  our  opinion  that  in  order  to 
divide  your  special  road  district  and  out  of  it  form  two  dis- 
tricts, you  would  have  to  dissolve  the  present  district  and 
organize  the  territory  which  it  now  comprises  into  two  new  dis- 
tricts. If  your  present  special  road  district  is  a city  Or 
town  road  district  organized  under  the  provisions  of  Section 
233.010  et  seq.,  RSMo.  1949*  then  its  dissolution  would  be 
effected  according  to  the  provisions  of  Section  233.160  et  seq., 
RSMo.  1949.  If*  however,  your  present  special  road  district  is 
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SPECIAL  ROAD  DISTRICTS: 
DISSOLUTION:  - 

ORGANIZATION: 


Honorable  W.  H.  Pinnell 
Prosecuting  Attorney 
Barry  County 
Cassvllle,  Missouri 

Dear  Sir: 


Honorable  W.  H.  Plnnell 


a benefit  assessment  district  organized  under  Section  233*170 
et  seq.,  RSMo.  1949,  then  its  dissolution  would  be  effected 
under  Section  233.295  et  seq.,  RSMo.  1949*  Likewise  organiza- 
tion of  the  two  new  special  road  districts  would  be,  if  one  or 
both  are  to  be  city  or  town  special  road  districts,  under  Sec- 
tion 233.010  et  seq.,  RSMo.  1949,  and,  if  either  or  both  are 
to  be  benefit  assessment  districts,  organization  would  be  under 
Section  233.170  et  seq.,  RSMo.  1949* 

CONCLUSION 


It  is  the  opinion  of  this  department  that  in  order  to  form 
two  special  road  districts  out  of  one  existing  special  road 
district  that  the  existing  district  must  be  dissolved  according 
to  applicable  law,  and  the  two  new  districts  organized  out  of 
the  territory  formerly  comprised  in  the  dissolved  district. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Hugh  P.  Williamson. 


Very  truly  yours, 


John  M.  Dalton 
Attorney  General 
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REAL  PROPERTY: 
TAXATION: 


Tracts  of  land  omitted  in  previous  years  from 
assessment  may  be  assessed  when  discovered, 
and  the  assessment  of  land  or  lots  in  numerical 
order  or  by  plats  in  a land  list  in  alphabetical  order,  shall 
be  a sufficient  assessment.  However,  no  land  can  be  sold  for 
delinquent  taxes  under  the  Jones-Munger  procedure  for  tax  sales 
unless  the  notice  of  sale  contains  the  names  of  all  record  owners 
or  the  names  of  all  owners  appearing  on  the  land  tax  book.  There- 
fore, it  appears  necessary  in  the  situation  presented  by  this 
opinion  request  that  the  owner (s)  of  record  of  the  land  in  question 
must  be  determined  before  a sale  for  delinquent  taxes  can  be  had. 


March  16,  195*4 


Honorable  Walter  W.  Pierce 
Prosecuting  Attorney  of  Bates  County 
200  Seelinger  Building 
Butler,  Missouri 

Dear  Sir: 

By  your  letter  of  January  20th,  1954,  you  requested  an 
official  opinion,  as  follows: 

" * * * STATEMENT  OF  FACTS 

"The  County  Treasurer  states  that 
there  are,  in  this  county,  a consider- 
able number  of  small  tracts  of  land, 
of  little  market  value,  the  title  owners 
of  which  are  very  difficult  to  deter- 
mine, if  indeed  any  determination  could 
be  made  at  all. 

"QUESTION:  The  only  question  arising 

is,  if  these  lands  were  to  be  assessed 
against  whom  should  they  be  so  assessed? 

(It  is  desired  to  have  them  assessed  and 
sold  for  taxes  in  order  to  get  them  back 
on  the  books  as  a source  of  revenue  to 
the  State  . ) " 

We  note  that  Bates  County  is  a county  of  the  third 
class  with  township  organization. 

In  a subsequent  letter  you  stated: 
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" * * * by  'title  owners',  we  refer  to  the 
owners  appearing  on  the  records  of  the 
recorder's  office." 

Section  137- 165 , RSMo  19^9 > provides  for  assessment  of 
lands  omitted  in  the  assessment  of  previous  years,  as  follows 

"If  by  any  means  any  tract  of  land  or 
town  lot  shall  be  omitted  in  the  assess- 
ment of  any  year  or  series  of  years,  and 
not  put  upon  the  assessor's  book,  the 
same,  when  discovered,  shall  be  assessed 
by  the  assessor  for  the  time  being,  and 
placed  upon  his  book  before  the  same  is 
returned  to  the  court,  with  all  arrearages 
of  tax  which  ought  to  have  been  assessed 
and  paid  in  former  years  charged  thereon." 

Section  137.170,  RSMo  19^9,  provides  that  each  tract  of 
land  is  charged  with  its  own  taxes . 

"Each  tract  of  land  or  lot  shall  be  charge- 
able with  its  own  taxes,  no  matter  who  is 
the  owner,  nor  in  whose  name  it  is  or  was 
assessed.  The  assessment  of  land  or  lots 
in  numerical  order,  or  by  plats  and  a land 
list  in  alphabetical  order,  as  provided 
in  this  chapter,  shall  be  deemed  and  taken 
in  all  courts  and  places  to  impart  notice 
whatever  they  may  be,  that  it  is  assessed 
and  liable  to  be  sold  for  taxes,  interest 
and  costs  chargeable  thereon;  and  no  error 
or  omission  in  regard  to  the  name  of  any 
person,  with  reference  to  any  tract  of 
land  or  lot,  shall  in  anywise  impair  the 
validity  of  the  assessment  thereof  for 
taxes . " 

Sections  137.^30  and  137*^35,  RSMo  19^93  make  provisions 
for  assessment  of  lands  in  township  organization  counties: 

Section  137-^30. 

"All  personal  property  shall  be  assessed 
annually;  real  property  shall  be  assessed 
as  provided  by  law." 
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Section  137.435. 

"All  real  property  shall  be  assessed  in 
the  township  in  which  the  same  is  situated, 
with  the  owner's  name  thereof,  if  known; 
if  the  owner's  name  is  not  known,  then  it 
shall  be  assessed  as  nonresident." 

Thus,  it  is  not  necessary,  for  a valid  assessment  of 
land,  that  the  record  owner,  or  other  owner  be  known. 

However,  land  cannot  be  sold  for  delinquent  taxes  by 
an  administrative  procedure  as  provided  by  the  "Jones- 
Munger  Act"  unless  notice  is  given  as  required  by  Article  X, 
Section  13,  Missouri  Constitution  of  1945: 

"No  real  property  shall  be  sold  for  state, 
county  or  city  taxes  without  judicial 
proceedings,  unless  the  notice  of  sale 
shall  contain  the  names  of  all  record 
owners  thereof,  or  the  names  of  all  owners 
appearing  on  the  land  tax  book,  and  all 
other  information  required  by  law." 

Section  140.150,  RSMo  1949,  makes  similar  provisions: 

"1.  All  lands  and  lots  on  which  taxes 
are  delinquent  and  unpaid  shall  be  subject 
to  sale  to  discharge  that  lien  for  said 
delinquent  and  unpaid  taxes  as  provided 
for  in  this  chapter  on  the  fourth  Monday 
in  August  of  each  year. 

"2.  No  real  property  shall  be  sold  for 
state,  county  or  city  taxes  without 
judicial  proceedings,  unless  the  notice 
of  sale  shall  contain  the  names  of  all 
record  owners  thereof,  or  the  names  of 
all  owners  appearing  on  the  land  tax 
book  and  all  other  information  required 
by  law;  provided,  however,  delinquent 
taxes,  with  penalty,  interest  and  costs, 
may  be  paid  to  the  county  collector  at 
any  time  before  the  property  is  sold 
therefor . 
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"3.  The  entry  of  record  by  the  county 
collector  listing  the  delinquent  lands 
and  lots  as  provided  for  in  this  chapter 
shall  be  and  become  a levy  upon  such  de- 
linquent lands  and  lots  for  the  purpose 
of  enforcing  the  lien  of  delinquent 
and  unpaid  taxes,  together  with  penalty, 
interest  and  costs." 

Provision  for  selling  land  for  delinquent  taxes  in 
third  class  counties  (as  is  Bates  County)  is  made  by  the 
" Jones-Munger  Act." 

The  Supreme  Court  of  Missouri  declared  in  Granger  v. 
Barker,  236  S.W.  (2d)  29  3 > l.c.  295  , that  such  sales  were 
not  judicial  proceedings: 

"The  tax  sale  involved  in  this  case  was 
held  under  the  provisions  of  the  Jones- 
Munger  Law,  Sec.  11117ff,  R.S.  1939,  Mo. 

R.S.A.  Sec.  11117ff.  Since  the  enactment 
of  this  law  in  1933,  sales  of  land  for 
delinquent  taxes  have  been  by  administrative 
rather  than  by  judicial  proceedings  as  was 
formerly  the  case.  * * *" 

Therefore,  it  must  be  concluded  that  land  cannot  be 
sold  for  taxes  under  the  Jones-Munger  procedure  unless  the 
notice  of  sale  contains  the  names  of  all  record  owners,  or 
the  names  of  all  owners  appearing  on  the  land  tax  book. 

CONCLUSION 

In  the  premises,  it  is  the  opinion  of  this  office  that 
tracts  of  land  omitted  in  previous  years  from  assessment 
may  be  assessed  when  discovered,  and  that  the  assessment  of 
land  or  lots  in  numerical  order,  or  by  plats  in  a land  list 
in  alphabetical  order,  shall  be  a sufficient  assessment. 
However,  no  land  can  be  sold  for  delinquent  taxes  under  the 
Jones-Munger  procedure  for  tax  sales  unless  the  notice  of 
sale  contains  the  names  of  all  record  owners  or  the  names 
of  all  owners  appearing  on  the  land  tax  book.  Therefore, 
it  appears  necessary  in  the  situation  presented  by  this 
opinion  request  that  the  owner  or  owners  of  record  of  the 
land  in  question  be  determined  before  a sale  for  delinquent 
taxes  can  be  had. 
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The  foregoing  opinion,  which  I hereby  approve, 
prepared  by  my  assistant,  Paul  McGhee. 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 
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OFFICERS:  A sheriff,  or  member  of  State  High- 

ARE  CIVILLY  LIABLE  FOR  DAMAGES  way  Patrol  signing  complaint  for 
WHEN  SIGNING  COMPLAINTS  FOR  criminal  warrant  does  so  in  indivi- 

ISSUANCE  OF  CRIMINAL  WARRANTS;  dual  and  not  in  official  capacity. 
WHEN:  If  prosecution  based  on  complaint 

terminates  favorably  to  accused,  who 
sues  complainant  in  civil  action  for  damages,  latter  has  same  legal 
rights  in  defending  as  any  other  citizen  under  same  conditions.  If 
he  successfully  alleges  and  proves  that  at  the  time  complaint  was 
signed  he  had  probable  cause  to  believe,  and  did  believe,  that  the 
crime  alleged  was  committed,  and  was  committed  by  accused,  this  is 
a valid  and  complete  defense  and  will  render  him  immune  from  civil 
liability  for  damages  in  such  action. 

I LED 


-Ho»v  W.  H»  Pinnell 
Prosecuting  Attorney 
B&rry  County 
Cassville,  Missouri 


May  19 


Dear  Sirs 

This  department  is  in  receipt  of  your  recent  request  for  a 
legal  opinion*  which  reads  in  part  as  follows: 

"The  problem  often  arises  as  to  the  civil 
liability  off  a Law  Enforcement  Officer  in  sign* 
ing  complaints  as  such  Law  Enforcement  Officer* 
either  in  misdemeanor  or  felony  oases*  In 
particular,  does  the  Sheriff  or  a member  off 
the  Highway  Petrol  have  (any  immunity  when  they 
sign  a 'complaint,  in  either  felonies  or  misde- 
meanors, that  a crime  has  been  committed.  This 
question  is  bassd  on  the  premise  that  they  have 
reasonable  grounds  to  believe  that  a crime  has 
. been  committed*  eee-eeeoooooeo**" 

The.  request  is  not  clear  to  us  and  we  are'  not  sure  as  to  the 
exact  inquiry  intended  to  be  presented*  but  assume  that  your  ques- 
tion is  whether  or  not  a sheriff  or  a member  of  the  State  Highway 
Patrol  who  signs  a complaint  accusing  a person  of  a criminal  of- 
fense, and  when  a criminal  prosecution  based  on  said  complaint  la 
instituted*  terminates  favorably  to  the  accused*  if  such  officer 
has  any  immunity  in  a civil  action  for  damages  brought  against  him 
by  the  accused.  The  inquiry  appears  to  infer  that  the  complainant 
In  such  i&stanees  is  at  the  time  acting  as  s law  enforcement  officer. 
It  la  also  stated  that  the  request  is  based  on  the  premise  (apparent- 
ly that  at  the  time  of  the  signing  of  the  complaint ) the  officer 
would  have  "reasonable  grounds  to  believe  that  a crime  has  beeft 
committed*" 
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Chapter  57  RSMo  19i|.9  contains  all  the  statutory  provisions 
regarding  the  office  of  sheriff,  and  Sections  57.100  and  57.110 
of  said  chapter  give  the  general  duties  required  of  him,  and  the 
later  section  states  that  he  is  a conservator  of  the  peace.  Sec- 
tion 57.100  reads  as  follows: 

"Every  sheriff  shall  quell  and  suppress  assaults 
and  batteries,  riots,  routs,  affrays  and  insur- 
rections; shall  apprehend  and  commit  to  jail  all 
felons  and  traitors,  and  execute  all  process 
directed  to  him  by  legal  authority,  including 
writs  of  replevin,  attachments  and  final  process 
Issued  by  magistrates, " 

Section  57.110  reads  as  follows: 

"Every  sheriff  shall  be  a conservator  of  the 
peace  within  his  county,  and  shall  cause  all 
offenders  against  law,  in  his  view,  to  enter 
into  recognizance,  with  security,  to  keep  the 
peace  and  to  appear  at  the  next  term  of  the 
circuit  court  of  the  county,  and  to  commit 
to  jail  in  case  of  failure  to  give  such  re- 
cognizance, In  any  emergency  the  sheriff 
shall  appoint  sworn  deputies,  who  shall  be 
residents  of  the  county,  possessing  all  the 
qualifications  of  sheriff.  Such  deputies 
shall  serve  not  exceeding  thirty  days,  and 
shall  possess  all  the  powers  and  perform  all 
the  duties  of  deputy  sheriffs,  with  like  re- 
sponsibilities, and  for  their  services  shall 
receive  two  dollars  per  day,  to  be  paid  out 
of  the  county  treasury," 

neither  of  these  sections  provide  that  one  of  the  official 
duties  of  the  sheriff  shall  be  the  signing  of  complaints  accusing 
persons  of  criminal  offenses,  which  complaints  are  used  as  a basis 
for  the  institution  of  criminal  prosecutions.  It  further  appears 
that  no  other  section  or  sections  of  the  statutes  of  Missouri  im- 
pose the  duty  of  signing  such  complaints  upon  the  sheriff $ conse- 
quently, the  signing  of  them  Is  no  part  of  the  official  duties  of 
the  sheriff*  In  doing  so,  the  sheriff  acts,  not  in  his  official 
capacity,  but  in  his  Individual  capacity,  and  as  a private  citizen. 
Even  though  he  should  attempt  to  sign  an  affidavit  for  a state  war- 
rant as  a law  enforcement  officer,  for  example,  by  adding  the  words 
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" Sheriff  of  County,  Missouri,"  after  his  signature, 

such  words  would  not  change  the  character  of  this  signature  in 
any  manner,  but  would  only  be  descriptive  of  the  person  who  signed 
the  complaint,  and  the  affixing  of  the  signature  would  only  be  an 
act  of  a private  citizen. 

Chapter  I4.3  RSMo  191-9  and  Sections  43*0fi>0  and  1-3.070,  later 
added  to  the  chapter  as  shown  by  the  Revised  Statutes  of  Missouri 
1933*  Cum..  Supp.,  contains  all  the  statutory  provisions  in  regard 
to  the  Highway  Patrol  of  Missouri.  Sectionsl-3.160,  13.180,  1-3.190, 
43.200,  and  13.210  RSMo  191-9,  give  the  general  duties  of  the  mem- 
bers of  the  Highway  Patrol. 

Section  13.160  reads  as  follows: 

"It  shall  be  the  duty  of  the  patrol  to  police 
the  highways  constructed  and  maintained  by  the 
commission;  to  regulate  the  movement  of  traffic 
thereon;  to  enforce  thereon  the  laws  of  this 
state  relating  to  the  operation  and  use  of 
vehicles  on  the  highways;  to  enforce  and  prevent 
thereon  the  violation  of  the  laws  relating  to 
the  size,  weight  and  speed  of  commercial  motor 
vehicles  and  all  laws  designed  to  protect  and 
safeguard  the  highways  constructed  and  maintained 
by  the  commission.,  It  shall  be  the  duty  of  the 
patrol  whenever  possible  to  determine  persons 
causing  or  responsible  for  the  breaking,  damag- 
ing or  destruction  of  any  improved  hard  surfaced 
roadway,  structure,  sign  markers,  guard  rail,  or 
any  other  appurtenance  constructed  or  maintained 
by  the  commission  and  to  arrest  persons  criminally 
responsible  therefor  and  to  bring  them  before  the 
proper  officials  for  prosecution.  It  shall  be  the 
duty  of  the  patrol  to  cooperate  with  such  state 
official  as  may  be  designated  by  law  in  the  col- 
lection of  all  state  revenue  derived  from  highway 
users  as  an  incident  to  their  use  or  right  to  use 
the  highways  of  the  state,  including  all  license 
fees  and  taxes  upon  motor  vehicles,  trailers,  and 
motor  vehicle  fuels,  and  upon,  with  respect  to, 
or  on  the  privilege  of  the  manufacture,  receipt. 
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storage,  distribution,  sale  or  use  thereof 
(except  the  sales  tax  on  motor  vehicles  and 
trailers,  and  all  property  taxes).” 

Section  43.180  reads  as  follows: 

"The  members  of  the  state  highway  patrol,  with 
the  exception  of  the  director  of  radio  and 
radio  personnel,  shall  have  full  power  and 
authority  as  now  or  hereafter  vested  by  law 
in  peace  officers  when  working  with  and  at 
the  special  request  of  the  sheriff  of  any 
county,  or  the  chief  of  police  of  any  city, 
or  under  the  direction  of  the  superintendent 
of  the  state  highway  patrol,  or  in  the  arrest 
of  anyone  violating  any  law  in  their  presence 
or  in  the  apprehension  and  arrest  of  any  fugi- 
tive from  justice  on  any  felony  violation. 

The  members  of  the  state  highway  patrol  shall 
have  full  power  and  authority  to  make  investi- 
gations connected  with  any  crime  of  any  nature. 

The  expense  for  the  patrol's  operation  under 
this  section  shall  be  paid  monthly  by  the 
state  treasurer  chargeable  to  the  general 
revenue  fund,  provided,  however,  the  amount 
appropriated  from  the  general  revenue  fund 
shall  not  exceed  ten  per  cent  of  the  total 
amount  appropriated  for  the  Missouri  state 
highway  patrol." 

Section  43.190  reads  as  follows: 

"The  members  of  the  patrol,  with  the  exception 
of  the  director  of  radio  and  radio  personnel, 
are  hereby  declared  to  be  officers  of  the  state 
of  Missouri  and  shall  be  so  deemed  and  taken  in 
all  courts  having  jurisdiction  of  offenses 
against  the  laws  of  this  state*  The  members  of 
the  patrol  shall  have  the  powers  now  or  hereafter 
vested  by  law  in  peace  officers  except  the  serv- 
ing or  execution  of  civil  process.  The  members 
of  the  patrol  shall  have  authority  to  arrest  with- 
out writ,  rule,  order  or  process  any  person  de- 
tected by  him  in  the  act  of  violating  any  law  of 
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this  state.  When  a member  of  the  patrol  is  in 
pursuit  of  a violator  or  suspeoted  violator  and 
is  unable  to  arrest  such  violator  or  suspected 
violator  within  the  limits  of  the  district  or 
territory  over  which  the  jurisdiction  of  such 
member  of  the  patrol  extends,  he  shall  be  and  is 
hereby  authorized  to  continue  in  pursuit  of  such 
violator  or  suspected  violator  into  whatever 
part  of  this  state  may  be  reasonably  necessary 
to  effect  the  apprehension  and  arrest  of  the  same 
and  to  arrest  such  violator  or  suspected  violator 
wherever  he  may  be  overtaken.'1 

Section  14-3.200  reads  as  follows: 

"The  members  of  the  patrol  shall  not  have  the 
right  or  power  of  search  nor  shall  they  have 
the  right  or  power  of  seizure  except  to  take 
from  any  person  under  arrest  or  about  to  be 
arrested  deadly  or  dangerous  weapons  in  the 
possession  of  such  person." 

Section  Ij.3.210  reads  as  follows: 

"Any  person  arrested  by  a member  of  the  patrol 
shall  forthwith  be  taken  by  such  member  before 
the  court  or  magistrate  having  jurisdiction  of 
the  crime  whereof  such  person  so  arrested  is 
charged  there  to  be  dealt  with  according  to  law." 

None  of  the  above  quoted  sections  of  the  Missouri  statutes  nor 
any  others  impose  the  duty  of  signing  complaints  accusing  persons 
of  criminal  offenses  upon  members  of  the  State  Highway  Patrol.  A 
member  of  the  patrol  may,  within  his  discretion,  legally  sign  such 
complaints  under  the  same  circumstances  and  to  the  same  extent  as 
any  other  citizen,  and  the  signing  of  affidavits  for  the  issuing 
of  state  warrants  is  no  part  of  the  official  duties  of  a member  of 
the  patrol*  If  a patrolman  were  to  attempt  to  sign  a complaint  in 
the  capacity  of  a law  enforcement  officer,  for  example,  by  adding 
the  words  or  title,  "Captain,  Missouri  State  Highway  patrol,"  after 
his  signature,  these  words  would  not  make  the  affixing  of  the  signa- 
ture an  official  act,  but  would,  as  in  the  instance  of  the  sheriff 
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mentioned  above,  be  merely  descriptive  of  the  person  who  signed 
the  complaint  and  of  course  that  person  would  he  a private  citi- 
zen Insofar  as  the  law  is  concerned. 

Section  543*050  RSMo  1949  provides  when  a magistrate  shall 
issue  a warrant  for  the  arrest  of  a person  accused  of  a misde- 
meanor and  reads  as  follows: 

"Upon  the  filing  of  a complaint  in  a -magistrate 
court,  verified  by  the  oath  or  affirmation  of  a 
person  competent  to  testify  against  the  accused, 
if  the  magistrate  be  satisfied  that  the  accused 
is  not  nicely  to  try  to  escape  or  evade  prosecu- 
tion for  the  offense  alleged,  it  shall  be  his 
duty  to  forthwith  forward  such  complaint  to  the 
prosecuting  attorney,  and  it  shall  be  the  duty 
of  the  complainant  to  forthwith  inform  the  prose- 
cuting attorney  what  facts  oan  be  proved  against 
the  accused,  and  by  what  witnesses,  and  the  resi- 
dence of  such  witnesses;  and  if,  after  investiga- 
tion of  such  facts,  the  prosecuting  attorney  be 
satisfied  that  an  offense  has  been  committed,  and 
that  a case  against  the  aocused  can  be  made,  it 
shall  be  his  duty  to  immediately  file  his  informa- 
tion before  the  magistrate  taking  the  complaint, 
and  give  to  said  magistrate  a list  of  the  witnesses 
to  be  subpoenaed  on  the  part  of  the  state;  and  upon 
the  filing  of  the  information  by  the  prosecuting 
attorney,  as  herein  provided,  with  the  magistrate, 
or  upon  the  filing  of  an  information  by  the  prose- 
cuting attorney  upon  his  own  Information  and  belief, 
without  complaint  of  a private  individual  having 
px’eviously  been  filed,  it  shall  be  the  duty  of  the 
magistrate  to  forthwith  issue  a warrant  for  the 
arrest  of  the  defendant,  directed  to  the  sheriff, 
or,  if  no  such  officer  is  at  hand,  then  to  some 
competent  person  who  shall  be  specially  deputed  by 
the  magistrate  to  execute  the  same,  by  written  en- 
dorsement to  that  effect  on  such  warrant." 

Section  544*020  RSMo  1949  provides  when  a magistrate  shall 
issue  a warrant  for  the  arrest  of  a person  accused  of  a felony  and 
reads  as  follows: 
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"Whenever  complaint  shall  be  made,  in  writing 
and  upon  oath,  to  any  magistrate  setting  forth 
that  a felony  has  been  committed,  and  the  name 
of  the  person  accused  thereof.  It  shall  be  the 
duty  of  such  magistrate  to  issue  a warrant  re- 
citing  the  accusation,  and  commanding  the  offi- 
cer to  whom  it  shall  be  directed  forthwith  to 
take  the  accused  and  bring  him  before  such 
magistrate,  to  be  dealt  with  according  to  law." 

From  the  foregoing,  it  is  our  thought  that  neither  a sheriff 
nor  a member  of  the  State  Highway  Patrol  can,  under  the  present 
law,  sign  an  affidavit  for  a state  warrant  in  his  official  capacity, 
but  may  sign  same  only  in  his  individual  capacity.  It  therefore 
follows,  in  such  instances,  that  the  complainant  has  the  same 
rights,  duties  and  liabilities  as  any  other  citizen  would  have  under 
the  same  or  similar  circumstances. 

In  the  event  the  accused  person  Is  prosecuted  for  the  criminal 
offense  alleged  against  him  in  the  complaint,  and  the  prosecution 
terminates  favorably  to  him;  the  accused  thereafter  brings  a civil 
suit  for  damages  against  the  complainant;  the  mere  fact  that  defen- 
dant was  a sheriff  or  a member  of  the  State  Highway  Patrol  will  not 
afford  the  defendant  any  immunity  from  civil  liability  In  such  suit, 
nor  will  it  afford  him  any  special  privileges  In  making  his  defense. 

By  the  word  "immunity,"  as  used  in  the  opinion  request,  we 
assume  that  the  writer  intended  to  use  such  terra  in  the  sense  as 
to  whether  or  not  the  plaintiff  In  a civil  action  for  damages  could 
legally  recover  a judgment  against  the  defendant. 

It  is  also  noted  that  the  request  assumes  that  the  sheriff  had 
"probable  grounds"  for  believing  that  a crime  had  been  committed, 
apparently,  when  he  signed  the  complaint.  It  appears  to  us  that  the 
terms  "probable  cause"  would  more  correctly  convey  the  meaning  which 
the  writer  must  have  intended.  Therefore , we  shall  use  the  terms 
"probable  cause"  rather  than  "probable  grounds"  in  the  course  of  this 
discussion.  In  this  connection,  we  call  attention  to  the  case  of 
Foster  vs.  Railroad  Company,  reported  in  Volume  321,  Mo*  1202,  in 
which  a definition  of  "probable  cause"  was  given.  At  l,c.  1221,  the 
court  said: 


"Probable  cause  for  criminal  prosecution  has  been 
defined  as  'a  reasonable  ground  for  suspicion, 
supported  by  circumstances  sufficiently  strong  in 


7 


Hon.  W*  H.  Pinnell 


themselves  to  warrant  a cautious  man  in  the 
belief  that  the  party  is  guilty  of  the  offense 
with  which  he  is  charged* ’ (18  R.C.L*  35# 

citing  Stacey  v*  Emery#  97  tr.S.  6 Jj2.  See 
also  Stubbs  v*  Mulbolland,  supra,  p 7t*.J  Irons  v. 

Express  Co.  (Me*),  300  S.W.  283;  Carp  v.  Ins. 

Co.,  203  Mo.  295#  101  S.W.  78;  Hanaer  v.  Bieber, 

271  Mo.  326,  197  S.W.  68.)” 

Also,  the  court  said  in  the  case  of  Coleman  v.  Ziegler,  226 
SW2d,  388,  at  l.e.  391,  as  follows: 

w*  * ■»  Our  courts  have  uniformly  held  that 
probable  cause  which  will  relieve  a prose* 
cutor  from  liability  ‘is  a belief  by  him  of 
the  guilt  of  the  accused,  based  on  circum- 
stances sufficiently  strong  to  induce  such 
belief  in  the  mind  of  a reasonable  and  cautious 
man.’  Butcher  v.  Hoff&an,  99  Mo.App.  239,  250, 

73  S.W.  266,  269*  See  also  Vansickle  v.  Brown, 

68  Mo.  627;  Stubbs  v*  Mulholland,  168  Mo.  Itf# 

67  S.W.  650 j Christian  v,  Hanna,  58  Mo.  App,  37*" 

As  to  whether  or  not  a complainant  has  probable  cause  at  the 
time  of  signing  a complaint  accusing  one  of  a criminal  offense  is 
always  a question  of  fact  to  be  determined  from  each  individual 
case,  but  in  the  event  the  complainant  is  subsequently  sued  for 
damages  in  a civil  suit,  for  damages,  if  the  defense  of  probable 
cause  is  properly  pleaded,  and  proven  to  the  satisfaction  of  the 
court  or  jury.  It  will  be  a valid  and  complete  defense  to  such 
action,  thereby  preventing  the  recovery  of  a judgment  by  the  plain* 
tiff,  and  will  render  the  defendant  immune  from  all  civil  liability 
for  damages  in  connection  with  suoh  suit.  We  believe  that  our  con* 
tention  as  stated,  is  fully  sustained  by  the  holding  In  the  case  of 
Kvasnleka  v*  Montgomery  Ward#  350  Mo*  360,  in  which  the  court  said 
at  l.c*  3?H: 

"At  the  request  of  plaintiff  the  court  told  the 
jury  that  ’by  "probable  cause”  * * * * is  meant 
reasonable  grounds  for  belief  supported  by  eir* 
cumstances  sufficiently  strong  to  warrant  a 
reasonably  prudent  man,  in  good  faith,  to  believe 
that  the  accused  was  guilty  of  the  offense  charged. * 
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See,  Foster  v.  Chicago,  B,  & Q.  R,  Co*,  321  Ho* 
1202,  14  S,W.  (2d)  561,  570.  Of  course.  If  it 
appears  that  there  was  probable  cause  for  the 
arrest,  indictment  and  prosecution  of  plaintiff 
such  fact  constitutes  a complete  defense  to  this 
action  for  malicious  prosecution*  The  burden  of 
proof  to  show  want  of  probable  cause  was  upon  the 
plaintiff," 


CONCLUSION 


It  is  therefore,  the  opinion  of  this  department  that  when  a 
sheriff  or  a member  of  the  State  Highway  Patrol  signs  a complaint 
accusing  a person  of  a criminal  offense,  such  act  is  in  his  indi- 
vidual, and  not  in  his  official  capacity.  That  in  the  event  a 
criminal  prosecution  based  on  said  complaint  terminates  favorably 
to  the  aocused  person,  who  later  brings  a civil  action  for  damages 
against  the  complainant,  said  complainant,  in  making  his  defense, 
has  the  same  legal  rights  and  privileges  that  any  other  private 
citizen  would  have  under  the  same  or  similar  circumstances.  How- 
ever, if  the  complainant  pleads  and  proves  as  his  defense  that  at 
the  time  he  signed  the  complaint,  he  had  probable  cause  to  believe, 
and  did  believe,  that  the  criminal  offense  alleged  had  been  commit- 
ted and  that  the  person  aocused  committed  said  pf fence,  that  such 
is  a valid  and  complete  defense  and  will  render  him  immune  from  any 
civil  liability  in  said  action. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Mr.  Paul  N.  Chitwood. 

Very  truly  yours. 


PNGtaai 


JOHN  M.  DALTON 

Attorney  General 


One  who  butchers  and  sells  meat  from 
own  livestock  in  grocery  store  in 
incorporated  city  may  legally  do  so; 
a farmer  may  legally  sell  meat  from 
his  livestock  directly  to  a grocery 
store  or  meat  market. 


September  8,  195^ 


Honorable  W*  H*  Plnnell 
Prosecuting  Attorney 

Barry  mmfcf 
GaSbi&HC#  Missouri 

Dear  Sir* 

This  department  Is  In  receipt  of  your  recent  request  for 
an  official  opinion  which  reads  as:  -follows 

"I  would  like  an  opinion  from  your  office 
as  to  whether  a man  who  owns  a Grocery 
Store  may  butcher  his  own  livestock  and 
sell  the  meat  therefrom  at  his  place  of 
business  without  violatingsny  State  law. 

Further,  may  a farmer  sell  «Sat  from  live- 
stock which  he  has  butchered  directly  to 
a Grocery  Store  or  meat  market  without 
violating  any  State  law* 

"Thanking  you,  1 am,  a a ■*,* 

The  statement  of  facts  is  very  general  In  nature  and  at  our 
request  a clarification  of  same  has  been  given*  We  now  understand 
the  facts  regarding  the  first  inquiry  to  be  substantially  as  fol- 
lows; ' J' 

An  individual  owns  and  operates  a grocery 
store  in  an  incorporated  City  and  is  also 
engaged  in  the  operation  of  a farm  in  the 
seme  county*  Livestock  is  kept  on  the 
farm,  which  livestock  is  butchered  and 
the  meat  sold  at  the  store  of  the  owner 
in  the  city* 

The  first  inquiry  is  whether  or  not  the  merchant-farmer  can, 
under  these  facts  sell  the  meat  from  the  livestock  kept  on  his 


FOOD  AND  DRUGS : - MEAT: 

WHEN  OWNER  MAY  LEGALLY  SELL 
MEAT  FROM  HOME  BUTCHERED 
LIVESTOCK: 
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farm  at  hie  store  without  violating  any  state  law, 

Chapter  196 , RSMo  1949*  consisting  of  Sections  196,010  to 
196,890,  Inclusive,  has  been  Called  the  ”Missouri  Food  and  Drug 
Act,"  and  provides  for  the  regulation,  inspection,  manufacture, 
and  sale  oi*  hll  foods,  drugs  and  Ob  emet  ic  s within  the  state  as 
well  as  providing  for  the  manufacture,  processing  and  sale  of 
human  food  under  strictly  sanitary  conditions  provided  in  said 
chapter. 


Paragraph  7* 
food  as  follows: 


Section  196,010,  RSMo  1949*  defines  the  term 


or 


*food*  means  articles  used 
drink  for  man  or  other  animals, 
and  articles  used  for  eompo- 
sueh  article;” 


*•(7) 

for  food 
ehewing 
nents  of 

From  this  definition  it  is  readily  seen  that  meat  is  a food 
and  as  such  its  processing  or  sale  Is  subject  to  the  applicable 
sections  of  said  Chapter  196, 

The  violation  of  different  sections  of  Chapter  196,  particu- 
larly, those  providing  for  sanitary  requirements  in  the  production 
and  sale  of  foods  are  declared  to  be  criminal  offenses  and 
able  as  suoh.  For  example,  we  call  attention  to  Sections 
196.  “ * ‘ 


In  the  instant  case,  assuming  that  the  merchant  who  butchers 
livestock  on  his  farm  and  then  sells  the  meat  at  his  store  has 
complied  with  every  applicable  provision  of  Chapter  196,  RSMo  1949* 
relating  to  the  manufacture,  production,  inspection  and  sale  of 
such  meats  as  to  the  sanitation  of  the  meat  itself,  and  the  place 
where  it  is  butchered,  and  is  sold,  or  offered  for  sale  to  the 
public,  such  merchant  may  sell  meat  thus  produced  on  his  farm 
since  no  Missouri  statute  prohibits  him  from  so  doing. 


Assuming  that  the  farmer  referred  to  in  the  second  inquiry  has 
complied  with  the  applicable  provisions  of  Chapter  196,  RSMo  1949* 
he  may  sell  meat  butchered  from  his  livestock  directly  to  a grocery 
store  or  meats  market,  since  no  Missouri  statute  prohibits  him  from 
so  doing* 


R' 
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It ; ia  the  opinion  of  this  department  that  no  Missouri  statutes 
prohibit! 

(1)  A grocery  store  owner  from  butchering  his  livestock  and 
selling  the  meat  therefrom  in  such  grocery  store. 

(2}  A farmer  from  butchering  his  livestock  and  selling  the 
meat  therefrom  directly  to  a grocery  store  or  meat  market. 

ThO*#bregolng  opinion,  which  X hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Paul  N.  Chitwood. 

Very  truly  yours. 


PNC jvlwjsm 


JOHN  M.  DAMON 
Attorney  General 
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AGRICULTURE: 


The  Commissioner  of  Agriculture,  his  agents  or 
licensed.  A and  C graders  d©  not  have  the  authority 
t©  destroy,  by  dumping,  illegal  cream. 


November  15,  1954 


Mr.  Paul  L.  Porter 
Director,  Dairy  Division 
Department  of  Agriculture 
Jefferson  City,  Missouri 


Dear  Sir: 


Reference  Is  mad©  to  your  request  for  an  official  opinion 
of  this  office,  which  request  reads  in  part  ae  follows: 

"The  problem  in  question:  *Can  condemned 
cream  be  legally  disposed  of  by  pouring 
down  the  drain,  rather  than  being  returned 
to  the  producer?* 

"I  am  respectfully  submitting  this  problem 
to  you  for  your  opinion  as  to  whether  cream- 
eries, upon  condemning  cream,  may  legally 
dispose  of  same  by  dumping.” 

Section  196.550,  RSMo  1949,  provides  as  follows: 

”The  commissioner  or  his  agents,  or  any 
licensed  A or  C grader,  are  hereby  given 
authority  to  condemn  any  illegal  dairy 
product  which  is  delivered,  sold,  accepted, 
purchased,  or  held  in  possession  for  human 
food  purposes,  and  shall  tag  the  same  as  an 
unlawful  product,  and  it  shall  be  unlawful 
to  remove  or  deface  any  such  tags  a©  long 
as  the  container  to  which  it  is  attached 
contains  the  product  identified  by  the  tag, 

The  commissioner,  or  his  agent,  or  any 
licensed  A or  G grader,  shall  also  color 
such  Illegal  dairy  product  with  a permanent 
and  harmless  coloring  matter  sufficient  to 
show  unmistakably  that  such  product  is  il- 
legal. It  shall  be  unlawful  to  sell  or 
offer  for  sale  or  to  buy  for  use  as  human 
food  or  for  the  manufacture  of  human  food 
any  illegal  dairy  product.” 


Mr.  Paul  L.  Porter 


Section  196.520  (65)  defines  the  term  "Unlawful  cream"  as 
follows  3 

" * Unlawful  cream1  is  cream  which  contains 
or  has  contained  dirt,  oil,  or  other  foreign 
or  extraneous  matter  that  renders  it  unfit 
for  human  consumption,  or  that  is  stale, 
cheesy,  rancid,  putrid,  or  is  decomposed. 

Unlawful  cream  is  hereby  declared  to  be 
injurious  to  the  public  health,  and  immedi- 
ately upon  its  examination  and  discovery  by 
any  licensee  hereunder,  the  title  thereto 
shall  immediately  vest  in  the  commissioner 
for  the  purpose  of  effectively  removing  it 
from  the  possible  use  in  human  food.  Such 
unlawful  cream  is  hereby  declared  to  be  con- 
traband, and  may  be  seized  by  an  agent  of 
the  commissioner, for  any  A or  C licensee 
hereunder j"  | 

f 

It  is,  of  course,  fundamental  that  the  primary  rule  of 
statutory  construction  is  to  ascertain  and  give  effect  to  the 
intention  of  the  legislature,  taking  into  consideration  the 
purpose  sought  to  be  accomplished  by  the  legislation,  Roberts 
v.  City  of  St.  Louis,  242  SiW.  2d  293*  We  believe  that  it  is 
evident  from  a reading  of  the  above  two  noted  provisions  that 
it  was  the  purpose  of  the  legislation  to  provide  a means  of 
removing  adulterated  cream  from  the  channels  of  human  consump- 
tion and  to  provide  a method  to  effectuate  such  removal.  Sec- 
tion 196*550,  supra,  provides  that  the  Commissioner  of  Agri- 
culture or  his  agents,  or  any  licensed  A or  C grader,  shall  color 
such  illegal  dairy  product  with  a permanent  and  harmless  coloring 
matter.  This  procedure,  we  believe,  sufficiently  removes  the 
product  from  the  channels  of  human  consumption*  as  contemplated 
by  the  purpose  of  the  act  and  by  providing  such  method,  rather 
than  absolute  destruction,  and  indicating  that  the  coloring  mat- 
ter shall  be  harmless  is  sufficient  indication  that  the  legis- 
lature did  not  intend  to  render  the  product  valueless  for  all 
purposes.  Likewise,  while  Section  196.520  (65)  provides  that 
unlawful  cream  shall  be  deemed  contraband  and  that  title  thereto 
shall  vest  in  the  Commissioner  of  Agriculture,  such  title  only 
vests  "for  the  purpose  of  effectively  removing  it  from  the  pos- 
sible use  in  human  food,"  again  indicating  that  the  intention 
ftas  not  to  deprive  the  owner  of  the  use  of  such  cream  for  pur- 
poses other  than  human  consumption. 
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CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  the  Com- 
missioner of  Agriculture,  his  agents  or  licensed  A or  C graders 
do  not  have  the  authority  to  dump  or  otherwise  destroy  illegal 
cream,  but  are  relegated  to  their  statutory  duty  of  coloring 
such  cream  to  prevent  its  possible  use  inhuman  food. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Donal  D.  Guffey. 

Tours  very  truly, 


John  M.  Dalton 
Attorney  General 


BBG/vtl 
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MOTOR  VEHICLES : 
POLICE  DEPARTMENTS 


1) ^ Members  of  Police  Departments  pf  this 

State  must  produce  satisfactory  evidence 
of  financial  responsibility  under  the 
new  Motor  Vehicle  Safety  Responsibility 
Law  of  this  State  when  involved  in  an 
accident.  2)  Individual  members  of  the 
Police  Department  of  cities  in  this 
State  while  driving  department  automobiles 
are  personally,  legally  liable  for  negli- 
gence involving  other  persons  and  property 


January  11,  195k- 


Board  of  Polio©  Commissioners 
Kansas  City,  Missouri 

Attention*  Honorable  Harry  F,  Murphy, 
Secretary* 

* 

Gentlemen! 

This  is  the  opinion  you  have  requested  of  this 
office  upon  the  questions,  first,  whether,  under  the 
new  "Motor  Vehicle  Safety  Responsibility  Law" , a mem- 
ber of  the  Police  Department  of  Kansas  City,  Missouri, 
will  be  required  to  produce  satisfactory  evidence  of 
financial  responsibility  when  he  is  involved  in  an  ac- 
cident while  driving  an  automobile  belonging  to  the 
department  at  the  time  he  is  performing  Official  duties, 
and,  „ 

Second,  whether  a member  of  the  Police  Depart- 
ment of  Kansas  City,  Missouri,  Is  legally  personally 
liable  when  he  is  involved  in  an  accident  while  driv- 
ing an  automobile  belonging  to  the  department  at  a 
time  when  he  is  performing  official  dutleB* 

Your  letter  submitting  these  questions  for  our 
opinion  reads  as  follows ! 

"Under  the  New  Plot  or  Vehicle  Responsibility 
Law  we  have  been  requested  by  a number  of 
the  members'  of  the  Police  Department  to  ex- 
plain to  them  their  own  personal  liability 
and  their  responsibility  for  any  accidents 
in  which  they  might  become  involved  while 
on  official  duties  in  the  operation  of  motor 
vehioles  owned  by  the  Police  Department, 

"We  had  In  mind  that  we  might  be  able  to 
provide  liability  insurance  to  the  men 
as  individuals  but  we  have  been  unable 
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to  find  any  company  in  the  United  States 
that  writes  such  type  of  insurance.  It 
occurred  to  us  that  we  might  qualify  as 
a self-insurer*  The  Department  of  Revenue, 
however,  has  written  us  that  we  are  exempt 
under  Section  303 .0£0. 

"We  have  instructed  all  personnel  to  report 
any  accident  in  which  a department  motor 
vehicle  might  be  involved  tinder  Section 
303*040.  Over  a period  of  years  we  have 
had  very  few  suits  filed  against  the  in- 
dividual operator  charging  him  with  neg- 
ligence and  I know  of  no  case  in  which  a 
judgment  was  entered  against  an  officer 
while  he  was  acting  in  the  performance 
of  his  official  duties, 

"We  should  like  to  have  an  opinion  from 
your  office.  Under  the  Act  will  a member 
of  the  Police  Department  be  required  to 
produce  satisfactory  evidence  of  finan- 
cial responsibility  when  he  is  involved 
in  an  accident  while  driving  an  automobile 
belonging  to  the  department  at  a time  he 
is  performing  official  duties? 

"We  should  also  like  to  have  an  opinion 
as  to  the  legal  liability  of  an  officer 
personally  under  the  same  circumstances 
as  stated  above," 


The  new  Motor  Vehicle  Safety  Responsibility  Law 
was  passed  as  House  Bill  No.  19  by  the  6?th  General  As- 
sembly of  this  State. 

Your  letter  states  that  your  Commission  is  ad- 
vised by  the  Department  of  Revenue  that  your  department 
is  exempt  utnder  Sec  Mon  303.050,  Ey  that  statement  we 
understand  that  the  Department  of  Revenue  was  advising 
that  your  department  is  exempted  from  the  terras  of  the 
Act,  The  specific  section  of  the  Act  on  the  subject  of 
exemptions,  as  we  read  House  Bill  No*  19,  is  Section 
303.330,  pages  2i|,  25*  That  section  reads  as  follows* 

"303.330*  Notwithstanding  else  herein 
contained,  this  chapter  shall  not  apply 
with  respect  to  any  motor  vehicle  owned 
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by  the  United  States,  the  state  of  Missouri, 
or  any  political  subdivision  of  this  state, 
or  any  municipality  therein,  nor  shall  this 
chapter  apply  t©  any  common  carrier  or  con- 
tract carrier  whose  operations  are  subject 
to  the  jurisdiction  of  and  are  regulated 
by  the  Interstate  commerce  commission  or 
the  public  service  commission  of  Missouri, 
or  by  regulatory  ordinances  of  the  munici- 
palities served  by  such  common  or  contract 
carrier,  and  which  shall  have  satisfied  any 
applicable  requirements  concerning  bond,  in- 
surance or  proof  of  financial  responsibility 
imposed  by  the  regulatory  authority  having 
jurisdiction  over  the  carrier's  operations," 

The  section  numbers  contained  In  said  House  Bill 
No,  19,  as  passed  by  the  67th  General  Assembly,  have  been 
officially  allocated  and  classified  by  the  Legislative  Re- 
search Committee  by  numbers  as  such  sections  will  permanently 
appear  in  V.A.M.S,,  19U-9#  when  completed,  to  include  this  Act, 
This  allocation  now  appears  in  pamphlet  form,  Vernon1  s June, 
1953#  Annotation  of  the  laws  passed  by  the  last  Legislature, 
page  £8, 

The  Department  of  Revenue  has  also  Issued  a compilation 
in  booklet  form  of  the  sections  of  the  Act  numbered  as  they 
appear  in  said  Vernon's  June,  1953#  Annotation,  We  shall 
refer  to  Vernon's  June,  1953#  Annotation  herein  for  Identi- 
fication of  the  numbers  of  the  sections  of  the  Act,  In 
answering  your  first  questloij  we  will  give  consideration  first 
to  Section  303,350,  Vernon's  June,  1953,  Annotated  Missouri 
Statutes,  page  71#  otherwise  Section  303,330,  House  Bill  No. 
19,  This  section  was  first  enacted  as  Subparagraph  (b)  of 
Section  I4.  of  C.S.  for  H.B,  No.  317#  Laws  of  Missouri,  1914-5# 
page  1207#  l,c*  1210.  That  subsection  is  Identical  in  word- 
ing with  said  Section  303*350#  Vernon's  said  June,  1953# 
Annotation,  page  71#  except  that  the  word  "chapter"  is  twice 
substituted  in  said  Section  303*350  for  the  word  "act"  as 
used  In  said  Subsection  (b)  of  Section  4 of  said  C.S.  for 
House  Bill  No.  317* 

This  office  rendered  an  opinion  dated  September  26, 
I9J4.6,  to  Colonel  Hugh  H,  Waggoner,  Superintendent,  Missouri 
State  Highway  Patrol,  Jefferson  City,  Missouri,  relating  to 
the  same  subject  and  question  submitted  here  In  your  question 
number  1 asking  for  the  opinion  of  this  office.  We  believe 
said  opinion  of  said  last  named  day  and  date  fully  answers 
your  first  question  to  the  effect  that  members  of  the  Police 
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Department  of  Kansas  City,  Missouri,  as  officers  of  a 
municipal  corporation  are  not  exempted  from  the  terms 
of  Seotion  303*350,  Vernon* s June,  1953*  Annotation  of 
the  laws  passed  by  the  67th  General  Assembly  of  this 
State,  and  that  under  said  Act  a member  of  the  Police 
Department  of  a municipal  corporation.  Including  the 
City  of  Kansas  City,  Jackson  County,  Missouri,  will  be 
required  to  produce  satisfactory  evidence  of  financial 
responsibility  when  he  is  Involved  in  an  accident  while 
driving  an  automobile  belonging  to  the  department  at  a 
time  he  is  performing  official  duties*  We  are  herewith 
transmitting  to  you  a copy  of  that  opinion* 

Your  first  question  having  been  answered  by  the 
opinion  dated  September  26,  194-6,  we  will  now  consider 
your  second  question  as  to  the  personal  gal  liability 
of  a member  of  your  Police  Department  when  he  is  involved 
in  an  accident  while  driving  an  automobile  belonging  to 
your  department  at  a time  he  is  performing  official  duties 

The  members  of  a Police  Department  are  held  to  the 
same  degree  of  care  in  the  performance  of  their  official 
duties  and  are  held  to  the  same  degree  of  liability  for 
negligence  in  the  performance  of  such  duties  as  are  re«* 
quired  of  private  individuals • C.J,  so  states  in  the 

text  of  that  work,  at  page  771*  as  follows! 

"Since  policemen  must  exercise  their  auth- 
ority in  a lawful  manner,  they  may  be  re- 
quired to  answer  for  damages  for  abuse  of 
authority,  or  for  injuries  resulting  from 
their  negligence  while  in  the  performance 
of  their  duties,  * 

We  do  not  find  a Missouri  case  deolding  this  par- 
ticular principle  of  law.  This  appears  to  be  the  rule 
announced  by  the  Appellate  Counts  of  other  States  where 
the  question  has  been  considered  and  decided.  The  Court 
of  Appeals  of  Kentucky  decided  this  precise  question  in 
Manwaring  vs,  Gelsler,  230  S.W.  (2d)  918,  holding  that  a 
police  officer  is  liable  for  injuries  to  another  while 
in  discharge  of  his  offioial  duties  for  negligence  result- 
ing in  such  injuries.  That  Court,  l.c.  919*  920,  on  the 
question  said: 

"Appellant  Manwaring  was  acting  both  as 
a police  offioer  and  fireman  at  the  time 
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of  the  accident  to  appellee,  Geisler,  and 
it  is  Impossible  to  separate  his  duties 
one  from  the  other*  In  such  case  the 
surety  may  be  held  liable*  The  injured 
party  will  not  be  required  to  draw  fine 
distinctions  and  determine  whether  the 
officer  was  doing  more  duty  as  a police- 
man than  as  a fireman,  or  vice  versa,  if 
he  was  performing  any  duty  as  a police 
officer*  Nor  is  a peace  officer  exon- 
erated from  liability  for  an  Injury 
inflicted  on  another  while  in  the  dis- 
charge of  official  duties  on  the  ground 
of  public  necessity  if  the  officer  failed 
to  exercise  reasonable  care  for  the  pro- 
tection of  those  whom  he  knew,  or  by  the 
exercise  of  reasonable  judgment  should 
have  expected*  to  be  at  the  place  of  the 
injury,  although  he  may  not  be  criminally 
liable*  * * 

We  have  observed  by  the  provisions  of  said  Section 
303*350,  Vernon* s June  Annotation,  aforesaid,  that,  while 
motor  vehicles  owned  by  the  State  of  Missouri  or  any  politi- 
cal subdivision  of  tills  State  or  by  any  municipality  therein 
are  exempt  from  the  terms  of  the  chapter,  the  drivers  there- 
of are  not  exempted  from  any  of  the  terms  of  the  new  "Motor 
Vehicle  Safety  Responsibility  Law"  of  this  State,  The  text 
authorities  and  the  Courts,  when  the  Courts  have  spoken  on 
the  question,  hold  that  the  driver  of  a motor  vehicle  is 
liable  for  his  negllgenoe  even  though  the  municipality  is 
exempt  therefrom*  62  C.J.S,,  page  1110*  states  this  text: 

# 4*  The  fact  that  a municipality  is  not 
liable  for  the  unlawful  or  negligent  act 
of  police  officers  in  discharge  of  their 
public  duties  does  not  exempt  the  officers 
from  liability  therefor,  ik 


This  question  was  considered  and  decided  by  the  Ap- 
pellate Court  of  Illinois  in  La  Cerra  vs.  Woodrich,  reported 
52  N.E.  (2d)  lj.63.*  That  Court  upheld  this  rule  where  the 
Court,  l,c.  4&5»  citing  an  earlier  Illinois  case,  saldf 


* « City  of  Chicago 
111,  135,  137,  55  N.E-. 
versely  to  defendant* s 


V'*  Williams',  182 
123,  holds  ad- 
oontention  and 
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the  opinion  cites  several  oases  that 
hold  that  the  municipality  is  not 
liable  for  illegal  acta  committed  by 
police  officers  in  the  performance  of 
their  duties,  but  that  the  polioe  of- 
ficers are  liable  as  individuals  for 
the  commission  of  suoh  acts.'* 


It  will  be  observed  from  the  terms  of  said  Section 
303.350,  Vernon’s  June  Annotation,  and  from  the  opinion 
of  this  office  dated  September  26,  191+6,  that,  although  a 
State  or  municipally  owned  motor  vehicle  itself  la  ex- 
empted from  the  terms  of  the  Motor  Vehicle  Safety  Respon- 
sibility Act  in  force  at  that  time,  the  driver  of  the 
vehicle  was  not  exempted.  That  opinion  cites  and  quotes 
from  the  Wymore  case  so  holding,  165  S.W.  (2d)  618,  l,c, 
620,  Our  answer  to  your  second  question  Is  that  a member 
of  the  Police  Department  of  a municipal  corporation,  in- 
cluding the  City  of  Kansas  City,  Missouri,  is  personally, 
legally  liable  for  negligence  resulting  in  Injury  or  death 
to  a.nother  or  Injury  to  property  if  he  is  involved  in  an 
accident  while  driving  an  automobile  belonging  to  the  de- 
partment at  a time  he  is  performing  official  duties. 


CONCLUSION 

It  is,  therefore,  considering  the  premises,  the 
opinion  of  this  office  that: 

1)  A member  of  any  Police  Department  of  any  city 
in  Missouri  is  required  under  the  new  Motor  Vehicle  Safety 
Responsibility  Law  of  this  State  to  produce  satisfactory 
evidence  of  financial  responsibility  when  such  officer  is 
involved  in  an  accident  while  driving  an  automobile  be- 
longing to  the  department  at  a time  he  is  performing  offi- 
cial duties, 

2)  A member  of  any  Police  Department  of  a municipal 
corporation,  including  the  City  of  Kansas  City,  Missouri, 
is  personally,  legally  liable  for  negligence  resulting  in 
Injury  or  death  to  another,  or  injury  to  property,  if  he  is 
involved  in  an  accident  while  driving  an  automobile  belonging 
to  the  department  at  a time  he  is  performing  official  duties. 


-6— 


Board  of  Police  Commissioners* 


The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  Asslstarit,  Mr,  George  W,  Crowley. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 

GWC : irk 


ELECTION  COMMISSIONERS: 
OFFICERS : 


A president  or  vice-president  of  the 
Missouri  Federation,  Women’s  Demo- 
cratic Club  is  not  disqualified  from 
holding  the  post  of  election  com- 
missioner of  Clay  County,  Missouri 
by  reason  of  holding  such  office  in 
said  club. 


January  22,  195^1 


Honorable  Stephan  R*  Pratt 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 

Dear  Sir: 

By  your  letter  of  January  12,  19!>4*  you  requested  an 
official  opinion,  in  part,  as  follows s 

" * *;;■  « an  opinion  on  whether  or  not  a 
woman  holding  an  office  of  president  or 
vice-president  of  the  Hieaburl  federation. 

Women’s  Democratic  Club,  can  also  be 
appointed  to  a County  Elect ion  Board, 
and  still  retain  her  position  as  an 
officer  in  the  Missouri  Federation, 

Women’s  Democratic  Club.  * & •*" 

We  presume  that  the  county  in  which  you  are  interested 
Is  Clay  County,  and,  therefore,  this  opinion  is  restricted  to 
Clay  County.  We  further  presume  that  the  "County  Election 
Board”  to  which  you  refer  is  the  Board  of  Election  Commissioners 
created  by  Section  119*070,-  Senate  Bill  No,  £>,  67th  General 
Assembly,  appearing  in  V.A.M.S.,  Cumulative  Annual  Pocket 
Part,  which  provides  as  follows : 

"1.  There  is  hereby  created  a board 
of  election  commissioners  for  each 
county  governed  by  the  provisions 
of  this  chapter  composed-  of  four 
xaembers  who  shall  be  appointed  as 
follows:  After  this  chapter  shall 
become  a law,  the  governor  shall 
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appoint  for  eaoh  of  such  counties  four 
members  of  such  board  of  election  com- 
missioners who  shall  hold  their  office 
until  June  l$p  19!?7»  or  until  their  suc- 
cessors are  commissioned  and  qualified. 

Two  commissioners  shall  be  members  of 
the  political  party  polling  the  highest 
number  of  votes  at  the  last  general  elec- 
tion for  governor,  and  the  other  two  com- 
missioners shall  be  members  of  the  political 
party  polling  the  next  highest  number  of 
votes  for  governor  at  said  election.  Suc- 
cessors shall  be  appointed  in  like  manner 
and  their  terms  of  office  shall  be  four 
years  and  until  their  successors  are  com- 
missioned and  qualified.  In  no  case  shall 
more  than  two  members  of  said  board  belong 
to  the  same  political  party.  In  making 
the  appointment  of  the  commissioners 
the  governor  shall  designate  the  commissioner 
who  shall  be  the  chairman  of  the  board  and 
the  one  who  shall  be  secretary  of  the  board; 
provided  the  chairman  and  secretary  shall 
not  both  belong  to  the  same  political  party. 
In  case  of  a vacancy  in  said  board  from  any 
cause  whatsoever,  it  shall  be  filled  in  the 
same  manner  as  in  the  case  of  the  original 
appointment,  save  that  the  commiss loner 
appointed  for  any  unexpired  term  shall  be  a 
member  of  the  same  political  party  as  the 
commissioner  whom  he  succeeds,  and  in  no 
case  shall  more  than  two  members  of  said 
board  belong  to  the  same  political  party, 

”2,  Such  commissioners  shall  be  legal 
voters,  residents  of  the  state  of  Missouri 
for  at  least  five  years  and  of  such  county 
for  a like  term  and  be  of  approved  Integrity 
and  capacity*  They  shall  hold  no  other 
public  office  other  than  notary  public  and 
shall'  be  ineligible  to  an.  elective  or 
appointive  office  during  their  term  of 
office,  and  shall  before  entering  upon 
the  duties  of  said  office  take  and  sub- 
scribe an  oath  to  support  the  Constitution 
of  the  United  States  and  of  this  state, 
and  to  demean  themselves  faithfully  and 
impartially  in  office. 
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"3,  The  said  eommiss loners,  or  any  one  of 
them  may  be  removed  by  the  governor  for 
violation  of  any  provision  of  this  chapter, 
or  for  any  official  misconduct;  the  governor 
first  giving  them,  or  either  one  of  them  as 
the  case  may  be,  not  less  than  ten 
notice  in  writing  of  all  charges  against 
them,  or  either  of  them,  and  affording  them, 
or  either  of  them,  an  opportunity  of  being 
publicly  heard  in  person  or  by  counsel  in 
their  or  his  own  defense* 


Each  eommiss loner  shall  give  bond  to 
the  state  in  the  sum  of  five  thousand 
dollars  with  security  to  be  approved  by 
the  governor,  conditioned  for  the  faithful 
and  honest  performance  of  the  duties  of 
said  office  and  the  care  and  preservation 
of  the  property  thereof, 

'»£,  Said  oaths  of  office  and  bonds  to  be 
filed  at  the  office  of  the  secretary  of _ 
state.  Laws  1953,  P*  -»  S.B.  No,  5* 

Seo,  Ad}.!),"  (Emphasis  ours). 


It  is  now  necessary  to  determine  whether  the  post  which 
you  mention,  viz.,  the  office  of  president  or  vice-president 
of  the  Missouri  Federation,  Women's  Democratic  Club  is 
tmblic  office.  We  think  that  it  is  not  a public  office  as 
contemplated  in  Paragraph  2 of  Section  119.070. ?J!L?Up^S!e 
Court  of  Missouri  in  State  ex  rel,  Zevely,  v.  Hackmann,  254  ( 

S.w,  53,  approved  the  following  definitions  of  public  office 

l.c,  55: 


"A  public  office  is  defined  to  be— 

"The  'right,  authority, ' and  duty,  created 
and  conferred  by  law,  for  which  for  a given 
period,  either  fixed  by  law  or  enduring  at 
the  pleasure  of  the  creating  power,  an 
individual  is  invested  with  some  portion 
of  the  sovereign  functions  of  the  government, 
to  be  exercised  by  him  for  the  benefit  of  the 
public . * " 


■s'c  ■}:-  ** 

"In  the  most  general  and  comprehensive  sense 
a 'public  office'  is  an  agency  for  the  state. 
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and  a person  whose  duty  it  Is  to  perform 
this  agenoy  is  a 'public  officer* ' Stated 
more  definitely,  a 'public  office'  is  a 
charge  or  trust  conferred  by  public  authority 
for  a public  purpose j the  duties  of  which  in- 
volve in  their  performance,  the  exercise 
of  some  portion  of  sovereign  power,  whether 
great  or  small. 

The  posts  of  president  and  vice-president  of  the  Missouri 
Federation,  Women's  Democratic  Club,  have  not  been  created  or 
conferred  by  law,  nor  do  the  persons  holding  such  posts  exer- 
cise any  portion  of  the  sovereign  power,  or  act  as  agents  of 
the  state* 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  a 
president  or  vice-president  of  the  Missouri  Federation, 
Women's  Democratic  Club  is  not  disqualified  from  holding  the 
office  of  election  commissioner  of  Clay  County,  Missouri,  by 
reason  of  holding  such  position  in  said  Club, 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Paul  McChee, 


Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


PMcG: vlw 
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Sections  93 and  182.140,  RSMo  1949#  em- 
power a city  of  the  second  class  to  levy  a 
library  tax  according  to  procedure  of  each 
section  and  that  former  section  does  not 


supersede  latter,  as  both  are  in  effect,  r/A 
second  class  city,  in  order  for  its  public  library  to  be  qualified 
for  state  aid  authorized  by  Par,  2,  lSl.060  RSMo  1949#  must  le^y 
a library  tax  under  the  provisions  of  either  or  botji  Sections 
93.435  and  182 , lij.0  RSMo  194-9.  The  tax  rate  must  be  equal  to  at 
least  one  half  maximum  provided  by  both  Sections,  or  tax  income 
must  equal  one  dollar  per  capita  for  previous  year  according  to 
publication  of  latest  federal  census. 


February  16,  1954 


Honorable  Paxton  P,  Price 
State  Librarian 
Missouri  State  Library 
Jefferson  City,  Missouri 

Deer  Sin 

This  is  to  acknowledge  receipt  of  your  recent  request  for 
an  official  opinion  of  this  department  which  reads  as  follows : 

ttThlB  office  would  appreciate  re- 
ceiving answers  to  several  legal 
questions  relating  to  the  authority 
and  procedure  of  Second  class  cities 
in  levying  public  library  taxes. 

Hl,  Does  the  authority  granted  to 
second  class  cities  in  Section  93.435 
R.S,  Mo.  1949  supercede  the  procedure 
authorized  for  setting  library  tax  rates 
in  Section  182.140,  B.  S,  Mo.  1949? 

w2.  Must  a second  class  oity  levy 
library  taxes  according  to  the  author- 
ity granted  In  Section  182,140  or  Section 
93.435#  R.S,  Mo  1949#  in  order  for  it  to 
qualify  for  state  aid  grants  authorized 
in  Section  181,060#  par,  2,  R.S,  Mo  1949? 

”3.  Does  a second  class  city  have  the 
authority  to  raise  or  set  its  library 
tax  rate  by  any  other  procedure  than 
la  authorized  in  Section  182.140,  R.S, 

Mo.  1949?” 
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Section  182,140,  RSMo  1949  referred  to  above  reads  as  fol 

lows : 

"When  one  hundred  taxpaying  voters  of  any 
incorporated  city  shall  petition  the  mayor 
and  common  council  asking  that  an  annual 
tax  be  levied  for  the  establishment  and 
maintenance  of  a free  public  library  and  in 
such  incorporated  city,  and  shall  specify 
in  their  petition  a rate  of  taxation,  not 
to  exeeedlftwo  mills  on  the  dollar  annually, 
and  in  cities  of  over  one  hundred  thousand 
inhabitants  not  to  exceed  two-fifths  of  one 
mill  annually  on  all  the  taxable  property 
in  the  city,  such  mayor  and  common  council 
shall  direct  the  proper  officer  to  give 
notice  in  his  next  legal  notice  of  the  an- 
nual election,  or  special  election,  whioli 
may  be  called  for  the  purpose  of  voting  on 
such  question,  that  at  such  election  every 
voter  may  vote 

"'For  a mill  tax  for  a free 

public''1  library , 1 

or 

"‘Against  a mill  tax  for  a 

free  public*  library , * 

specifying  in  such  notice  the  rate  of 
taxation  mentioned  in  said  petition; 
and  if  the  majority  of  votes  cast  on 
such  proposition  shall  be  ‘for  the  tax 
for  the  free  public  library,1  the  tax 
specified  in  such  notice  shall  be  levied 
and  collected  in  like  manner  with  other 
general  taxes  of  such  incorporated  city, 
and  shall  be  known  as  ’The  Library  Fund;* 
provided,  that  such  tax  shall  cease  in 
case  the  legal  voters  of  any  such  in- 
corporated city  shall  so  determine  by 
a majority  vote  at  any  annual  election 
held  therein," 
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Section  93*435  RSMo  1949,  also  referred  to  above,  reads  as 
follows* 

Ml,  The  foregoing  rate  and  limits  fixed 
and  prescribed  in  subdivision  (2)  of  sec- 
tion 75.110  Is  the  maximum  rate  the  city 
, council  of  any  city  of  the  second  class 
shall  have  the  power  to  levy  for  general 
municipal  purposes;  provided,  however,  that 
such  city  council  may  by  ordinance  levy  and 
impose  annually  for  general  municipal  pur- 
poses upon  all  property  subject  to  its  tax- 
ing powers  a rate  in  excess  of  the  rate  and 
limits  fixed  and  prescribed  in  said  sub- 
division (2)  but  not  to  exceed  in  the  aggre- 
gate forty  cents  on  the  one  hundred  dollars 
assessed  valuation  for  any  one  or  more  of 
the  following  purposes,  to  wit*  Library, 
hospital,  public  health,  recreation  grounds, 
and  museum  purposes;  provided,  however,  that 
the  rate  and  limitation  fixed  and  prescribed 
for  In  said  subdivision  {2)  for  general  muni- 
cipal purposes  may,  in  addition  to  the  afore- 
said rate  and  purposes  of  increase  which  may 
be  voted  by  city  ordinance,  be  further  increas- 
ed for  such  purposes  for  a period  not  to  exceed 
four  years  at  any  one  time  when  such  rate  and 
purpose  of  increase  are  submitted  to  a vote  of 
the  qualified  electors  within  such  cities  and 
two-thirds  of  the  qualified  electors  voting 
thereon  shall  vote  therefor,  but  such  Increase 
so  voted  shall  be  limited  to  a maximum  rate  of 
taxation  not  to  exceed  thirty  cents  on  one 
hundred  dollars  assessed  valuation, 

M2*  The  city  council  of  any  such  cities  is 
hereby  empowered  to  call  and  conduct  a special 
election  under  the  laws  governing  such  elections 
as  herein  contemplated  and  to  submit  thereat  a 
proposition  for  increase  of  levy  when  in  the 
opinion  of  such  city  council  the  necessity  there- 
for arises,  and  may  submit  any  such  proposition 
at  either  a special  or  regular  election  and  such  . 
proposition  shall  be  submitted  by  such  city 
council  when  petitioned  therefor  by  qualified 
electors  equaling  in  number  five  per  cent  or 
more  of  the  qualified  electors  of  such  cities 
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voting  for  mayor  in  the  last  city  election  at 
whieh  a mayor  was  elected, 

*3,  The  ballots  shall  be  in  substantially  the 
following  forms 

( ) For  , , , , cent  increase  in  tax  levy 

on  one  hundred  dollars  valuation  for 
general  municipal  purposes  for  * , • years, 

( ) Against  , , .cent  increase  in  tax 

levy  on  one  hundred  dollars  valuation  for 
general  municipal  purposes  for  * • * years, 

(Place  an  *X*  in  the  square  opposite  the 
one  for  which  you  wish  to  vote,) 

"4.  If  such  increase  in  levy,  shall  be  voted, 
then  such  increased  levy  3hall  be  effective  for 
the  number  of  years  designated,  and  no  longer, 
but  such  cities  through  their  city  councils  may 
submit  any  such  proposal  for  continuing  such 
increase  of  levy  at  any  time  for  like  periods 
not  to  exceed  four  years  each,” 

Section  182,140  supra,  provides  a method  by  which  at  least 
one  hundred  taxpaying  voters  may  petition  the  mayor  and  common 
council  of  any  incorporated  city  for  the  levy  of  an  annual  tax, 
the  proceeds  of  which  may  be  used  to  establish  and  maintain  a 
public  library.  As  we  construe  the  section,  the  legislative  in- 
tent was  that  a library  could  be  established  and  maintained  under 
authority  of  this  section,  but  that  the  method  thus  provided  was 
never  intended  to  be  an  exclusive  one  for  levying  a library  tax. 

Section  79,110,  RSMo  1949,  enumerates  the  powers  of  cities 
of  the  second  class  and  also  some  limitations  upon  such  powers, 
among  which  is  that  found  in  subdivision  2 of  said  section,  pro- 
hibiting said  cities  from  levying  a general  tax  annually  above 
the  maximum  rate  specified  therein.  Said  subsection  reads  as 
follows : 

»* (2)  To  levy  and  collect  a general  tax  of  not 
exceeding  one  per  cent  for  each  fiscal  year  upon 
all  property  in  the  city  liable  to  taxation  for 
state  purposes  and  not  by  general  law  exempt 
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from  municipal  taxation,  The  fiscal  year 
shall  commence  on  the  first  day  of  January 
of  each  year,'* 

Paragraph  1,  Section  93.435  supra,  empowers  the  council  of 
a.  second  class  city  by  ordinance  to  levy  and  impose  an  annual 
tax  for  general  municipal  purposes  of  not  to  exceed  forty  eents 
on  the  one  hundred  dollars  assessed  valuation  for  the  purposes 
mentioned,  including  that  for  a public  library.  Said  tax  shall 
be  in  addition  to  the  general  tax  rate  of  one  dollar  on  the  one 
hundred  dollars  assessed  valuation  authorized  by  subdivision  2, 
Section  75,110  supra. 

Said  paragraph  1,  Section  93.435  supra,  further  provides  that 
the  tax  authorized  by  subdivision  2 for  general  municipal  purposes 
may,  in  addition  to  the  tax  rate  and  purposes  provided  (in  the 
first  part  of  the  paragraph)  when  voted  by  city  ordinance  be  fur- 
ther increased  for  a period  of  not  to  exceed  four  years  for  any 
one  time,  when  submitted  to  the  qualified  voters  at  a special  or 
regular  election,  at  which  election  two  thirds  of  the  votes  cast 
are  for  the  increase  In  the  tax  rate,  The  maximum  rate  in  such 
instance  shall  not  exceed  thirty  cents  on  the  one  hundred  dollars 
assessed  valuation,  and  it  is  noted  that  the  proceeds  of  the  tax 
are  to  be  used  for  general  municipal  purposes.  Since  no  refer- 
ence is  made  either  expressly  or  by  implication  to  the  use  of 
suoh  tax  proceeds  for  library  purposes,  it  is  believed  that  the 
legislative  intent  was  that  the  tax  was  not  to  be  a library  tax, 
nor  the  proceeds  of  same  are  not  to  be  used  for  that  purpose. 
Consequently,  this  portion  of  Section  93.435,  supra,  has  no  refer- 
ence to  a library  tax.  It  is  our  thought  that  that  portion  of 
paragraph  1,  Section  93, 435  supra,  making  a specific  reference  to 
a tax  for  library  purposes  is  the  only  authority  under  the  pro- 
visions of  this  section  for  levying  a library  tax,  and  that  such 
tax  rate  shall  not  exceed  the  maximum  specified,  that  is,  forty 
cents  on  the  one  hundred  dollars  assessed  valuation. 

In  answer  to  your  first  inquiry,  it  is  our  thought  that  the 
authority  granted  to  cities  of  the  second  class  under  the  pro- 
visions of  Section  93.435  RSMo  1949,  prescribing  the  procedure 
for  fixing  the  library  tax  rate  does  not  supersede  that  granted 
to  them  under  the  provisions  of  Section  182*140  RSMo  1949,  but 
that  both  sections  are  in  effect* 

We  understand  the  second  inquiry  in  effect  to  be  whether  or 
not  the  library  tax  of  a second  class  city  must  be  levied,  and 
the  rate  fixed  according  to  the  provisions  of  Section  93,435  supra, 
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or  Section  182,1^0  supra,  In  order  for  the  library  of  such  city 
to  be  qualified  for  state  aid  under  the  provisions  of  paragraph 
2,  Section  181,060  supra,  which  reads  as  follows: 

'*2,  At  least  fifty  per  cent  of  the  moneys 
appropriated  for  state  aid  to  public  libraries 
shall  be  apportioned  to  all  public  libraries 
established  and  maintained  under  the  provisions 
of  the  library  laws  or  other  laws  of  the  state 
relating  to  libraries.  The  allocation  of  such 
moneys  shall  be  based  on  an  equal  per  capita 
rate  for  the  population  of  each  city/  village , 
town,  township,  school  district,  county,  or 
regional  library  district  in  which  any  such 
library  is  or  may  be  established,  in  propor- 
tion to  the  population  according  to  the 
latest  federal  census  of  such  cities,  vil- 
lages, towns,  townships,  school  districts, 
county  or  regional  library  districts  main- 
taining tax  supported  public  libraries; 
provided,  that  no  grant  shall  be  made  to 
any  public  library  if  the  rate  of  tax  or  the 
appropriation  for  said  library  should  be  de- 
creased below  the  rate  in  force  at  the  time 
of  the  enactment  of  this  chapter  and  provided 
further  after  January  1,  19i|-9f  grants  shall  be 
mad©  to  any  public  library,  according  to  two 
alternate  standards  s 

(1)  To  any  public  library  in  which  the 
tax  rate  is  one -half  or  more  of  the  maximum 
by  law;  or 

(2)  To  any  public  library  for  which  the 
tax  income  yields  one  dollar  or  more  per 
capita  for  the  previous  year  according  to 
the  population  of  the  latest  federal  census," 

In  our  discussion  of  the  first  inquiry,  and  in  answer  to 
same,  we  gave  it  as  our  opinion  that  Section  93 .<4-35  81d  not  super 
sede  Section  l82,li|.0,  but  that  both  sections  are  in  effect.  Ap- 
plying the  principles  underlying  such  opinion  to  the  second  in- 
quiry, we  shall  endeavor  in  our  further  discussion  to  show  that 
a tax  shall  be  levied  under  either  or  both  section  and  that  the 
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rates  shall  be  at  least  one  half  the  maximum  rate  provided  by 
both  so  that  the  library  may  qualify  for  state  aid  grants  under 
the  provisions  of  Section  181,060  supra. 

It  is  presumed  that  the  general  assembly  knew  the  provisions 
of  Sections  93*435  and  l82,l4Q,  and  that  each  section  provides 
for  a maximum  rate  in  a different  amount.  It  will  be  recalled 
that  state  aid  shall  be  given  to  those  libraries  (Par,  2,  Section 
181,060)  when,  "the  tax  rate  is  one -half  or  more  of  the  maximum 
(provided)  by  lew,  or  •)<• " V ’■£  the"Tax  income  yields  one  dollar  or 
more  per  capita  'for  the  previous  year  according  to  the  population 
of  the  latest  federal  census,1*  (Underscoring  ours) 

Upon  a careful  examination  of  this  portion  of  the  statute 
we  are  unable  to  find  any  indication  of  a legislative  intent 
that  state  aid  is  to  be  given  only  to  those  libraries  when  the 
tax  is  levied  under  a certain  section  of  the  statutes  to  the 
exclusion  of  all  other  sections  on  the  same  subject.  Rather 
it  appears  to  be  the  legislative  intent  that  the  tax  levied 
shall  be  at  least  one  half  the  maximum  rate  provided  by  law, 
and  which  we  construe  to  mean  all  laws.  Sections  93.435  and 

182.140  are  the  only  ones  which  specifically  prescribe  the  maxi- 
mum library  tax  rate,  and  we  construe  said  Par*  2,  Section  181,060 
supra,  in  this  particular  to  mean  that  those  libraries  are  entitled 
to  state  aid  when  the  library  tax  has  been  levied  under  the  pro- 
visions of  either  or  both  of  Sections  93.435  and  l82*ll|.0  and  the 
rate  is  equal  to  at  least  one  half  the  maximum  provided  by  both 
sections,  cr  the  income  from  the  library  tax  yields  one  dollar  or 
more  per  capita  for  the  previous  year  according  to  the  population 
of  the  latest  federal  census. 

It  will  be  recalled  that  Section  93.435  supra,  provides  for 
a maximum  tax  rate  of  not  more  than  forty  cents  (in  the  aggregate) 
on  the  one  hundred  dollar  assessed  valuation  for  one  or  more  of 
the  five  purposes  mentioned,  including  that  for  a public  library. 

Therefore,  in  answer  to  the  second  inquiry,  it  Is  our  thought 
that  a second  class  city  must  levy  library  taxes  according  to  the 
provisions  of  either  or  both  of  Sections  93,435  RSMo  1949,  and 

182.140  RSMo  1949,  and  the  tax  rates  levied  must  be  at  least  one 
half  the  maximum  provided  by  both  sections  in  order  for  the  public 
library  to  qualify  for  state  aid  grants  as  provided  by  Par,  2, 
Section  181.060,  RSMo  1949. 
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Por  the  reaeons  given  above  and  in  answer  to  the  third  in- 
quiry it  is  our  thought  that  a second  class  city  must  fix  its 
library  tax  rate  according  to  the  procedure  provided  by  either 
or  both  of  Sections  93.435  RSMo  1949*  and  182. 14.0  RSMo  1949, 


CONCLUSION 


It  la  the  opinion  of  this  department* 

1.  Sections  93.435  and  182,14.0  RSMo  194-9*  each  empowers  a 

city  of  the  second  class  to  levy  a library  tax  In  accordance  with 
the  procedure  prescribed  by  each  section,  and  that  the  former 
section  does  not  supersede  the  letter,  as  both  sections  are  in 
effect.  ybMJ*  ( 

2,  A city  of  the  second  class,  in  order  for  its  public 
library  to  be  qualified  for  state  aid  grants  authorised  by  Par,  2. 
Section  181.060,  RSMo  194-9,  must  levy  a library  tax  under  the 
provisions  of  either  or  both  of  Sections  93,4-35  and  182.14-0  RSMo 
194-9,  and  the  tax  rate  must  be  at  least  one*  half  the  maximum  pro- 
vided by  both  sections,  or  the  tax  income  must  be  equal  to  on© 
dollar  per  capita  for  the  previous  year,  according  to  the.  popula- 
tion of  the  latest  federal  census. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr,  Paul  N,  Chitwood. 

Yours  very  truly. 


PNCjsm 


JOHN  M.  DALTON 
Attorney  General 


DISMISSAL  OF  AN  APPEAL:  It  is  the  opinion  of  this  department  that 

a person  who  has  been  convicted  of  a mis- 
demeanor in  magistrate  court  and  who  has 
perfected  an  appeal  to  the  circuit  court, 
may  dismiss  his  appeal,  after  which  the 
judgment  of  the  magistrate  court  is 
reinstated  and  becomes  of  full  force  and 
effect. 

March  25,  1954 


Honorable  Stephen  R.  Pratt 
Prosecuting  Attorney 
Clay  County 
Courthouse 
liberty,  Missouri 

Dear  Sir* 

Your  recent  request  for  an  official  opinion  reads  as  fol- 
lows i 

M We  have  been  ashed  by  Judge  James  S. 

Rooney,  Judge  of  the  Seventh  Judicial 
Circuit,  for  your  Opinion  on  the  follow- 
ing question* 

MIn  the  case  of  a conviction  for  misde- 
meanor in  the  Magistrate  Court,  wfrerw 
said  conviction  is  appealed  to  the  Circuit 
Court  by  the  defendant,  and  transcript 
filed  in  the  office  of  the  Circuit  Clerk, 
may  the  defendant  dismiss  the  appeal  and 
pay  the  fine  issued  by  the  Magistrate  or 
serve  the  sentence,  whichever  the  case 
may  be,  or  is  it  necessary  after  transcript 
has  been  filed  on  such  a case  in  the  Cir- 
cuit Court,  that  there  be  a disposition  of 
same  either  by  trial  or  a plea  of  guilty 
in  that  court?1* 

In  your  above  letter  you  state  that  nsaid  conviction  is 
appealed  to  the  circuit  court  by  the  defendant,  and  a transcript 
filed  in  the  office  of  the  Circuit  Clerk*  * *** 

We  note  that  the  filing  in  circuit  court  of  a transcript 
of  the  proceedings  in  magistrate  court  is  only  one  of  a number 
of  necessary  steps  in  perfecting  an  appeal  from  a conviction  for 
a misdemeanor  in  magistrate  court  to  the  circuit  court*  These 
necessary  steps  are  set  forth  in  Section  543*290,  543*300,  and 
543*310,  RSMo.  1949*  However,  from  ybur  statement  that  11  said 
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conviction  Is  appealed  to  the  circuit  court  by  the  defendant.” 
we  will  assume  that  ail  of  the  steps  necessary  to  perfect  this 
appeal  were  taken  in  addition  to  the  filing  of  the  transcript, 
and  that  the  appeal  was  taken  and  perfected* 

This  being  the  situation,  the  first  question  which  we  have 
to  answer  is,  when  such  an  appeal  as  we  have  discussed  above  is 
perfected,  can  the  appellant  dismiss  his  appeal? 

On  this  matter  Corpus  Juris  Secundum,  Volume  24,  page  646, 
Section  1321,  states!  . 

"Allowance  of  withdrawal  of  an  appeal  is 
generally  considered  to  be  discretionary 
with  the  courtj  but  some  authorities  con- 
sider it  to  be  a right  personal  to  the 
appellant,— The  rule  in  most  jurisdictions 
seems  to  be  that  accused  is  not  entitled 
to  withdraw  the  appeal  as  a matter  of  right, 
and  that  the  question  of  withdrawal  is 
largely  within  the  discretion  of  the  court  , 
except  perhaps  in  cases  where  the  consent 
of  tne  adverse  party  is  obtained.  So,  to 
withdraw  the  appeal  it  is  necessary  that 
appellant  obtain  a court  order,  and  there 
can  be  no  withdrawal  merely  by  his  conduct* 

Appellant 1 s application  to  dismiss  will 
not  be  granted  where  this  would  permit  an 
abuse  of  the  processes  of  the  lawj  but  it 
will  be  granted  if  the  court,  after  review- 
ing both  the  law  and  the  evidence,  finds 
no  error,  or,  where  the  motion  is  by  the 
state,  if  the  information  is  fatally  defec- 
tive, According  to  some  authorities,  unless 
good  cause  is  shown  to  the  contrary,  appel- 
lant may  waive  the  right  to  appeal  and  have 
the  appeal  dismissed  on  his  own  motion, 
the  right  being  considered  a personal  one 
to  him.  Likewise*  in  other  jurisdictions 
the  appeal  is  considered  to  be  a voluntary 
matter  which  may  be  voluntarily  abandoned 
at  any  time,  and  on  appellant’s  compliance 
with  the  rules  of  court  requiring  that  his 
application  be  made  in  person  by  affidavit 
signed  and  sworn  to  by  him,  the  court  will 
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dismiss  the  appeal.  It  has  been  held  that 
appellant 1 s request  in  this  regard  will  be 
complied  with  although  it  entails  the  with* 
drawal  of  an  opinion  of  affirmance}  but 
there  is  authority  to  the  effect  that  an 
appeal  cannot  be  dismissed  on  appellant's 
request  where  the  appellate  court  has  writ* 
ten  and  filed  an  opinion  therein*  A sworn 
request  of  this  character  may  not  be  with* 
drawn  on  the  ground  that  it  was  made  under 
a delusive  hope  of  pardon*” 

No  Missouri  bases  are  cited  Under  the  above  section,  which 
deals  with  appeals  in  criminal  cases* 

We  here  call  attention  to  the  case  of  Bench  v.  Watts,  109 
S.W.  2d  893,  decided  by  the  Springfield  Court  Of  Appeals  in 
1937.  In  that  opinion  the  court  stated t 

"This  action,  In  the  nature  of  an  injunc- 
tion, was  tried  in  the  circuit  court  of 
Christian  county,  at  the  regular  January 
term  thereof,  1936,  resulting  in  a judgment 
for  the  defendant . The  injunction  was  dis- 
solved and  plain tiff fs  petition  was  dis- 
missed, Thereafter,  on  the  same  day, 
plaintiffs  filed  a motion  for  a new  trial 
and  the  cause  was  continued  on  motion.  On 
May  27,  1936,  the  same  being  the  first 
judicial  day  of  the  May  term  of  said 
Christian  county  circuit  court,  the  motion 
for  a new  trial  was  overruled,  and  on  the 
same  day  plaintiffs  duly  took  an  appeal  to 
this  court. 

"The  appellants  have  filed  in  this  court 
their  motion  to  dismiss  the  appeal.  This 
case  belongs  to  the  class  of  cases  wherein 
the  appeal  can  be  dismissed,  after  once 
having  been  taken,  and  the  appeal  is  there- 
fore dismissed,  upon  motion  and  request  of 
appellants," 

We  now  direct  attention  to  the  case  of  McCord  v.  State, 

239  S.W.  2d  822,  a Texas  case  decided  in  1951*  In  that  opinion 
the  court  said: 


-3 


Honorable  Stephen  R,  Pratt 


’’The  conviction  is  for  the  offense  of  the 
unlawful  failure  to  stop  and  render  aid 
after  an  automobile  collision.  The  penalty 
assessed  is  confinement^^  the  county  jail 
for  a period  of  six  months  and  a fine  of 
#500. 

"Since  perfecting  his  appeal,  appellant  has 
filed  a written  motion,  duly  verified,  re- 
questing the  dismissal  thereof.  The  motion 
is  granted  and  the  appeal  is  dismissed ♦" 

In  view  of  the  above,  and  of  the  lack  of  specific  hold- 
ings on  this  point  in  Missouri,  we  believe  that  it  can  be  said 
that  a person  who  has  perfected  an  appeal  to  the  circuit  court 
from  a misdemeanor  conviction  in  magistrate  court,  may  dismiss 
his  appeal. 

Having  held  that  an  appellant  to  the  circuit  court  from 
a conviction  for  a misdemeanor  in  magistrate  court,  could  dis- 
miss his  appeal,  the  next  question  with  which  we  are  confronted 
is  the  situation  of  such  an  appellant  after  his  appeal  has,  by 
his  own  motion  and  with  the  consent  of  the  circuit  court,  been 
dismissed.  We  believe  that  in  such  a situation  the  judgment 
Of  the  magistrate  court  would  be  reinstated  and  would  become 
of  full  force  and  effect. 

In  this  regard  we  direct  attention  to  the  case  of  State  v. 
Reed,  206  Missouri  719,  a case  decided  by  the  Missouri  Supreme 
Court  in  190?.  In  that  opinion  the  court  stated: 

nA  prosecution  was  commenced  by  the  prose- 
cuting attorney  of  Butler  county  by  informa- 
tion against  the  defendant  for  an  assault 
with  Intent  to  kill  Judge  Jesse  C.  Sheppard, 
on  December  3 » 1906.  Judge  W.  N.  Evans  of 
an  adjoining  circuit  was  called  in  to  try 
the  cause,  on  account  of  the  disqualifica- 
tion of  Judge  Sheppard.  Defendant  was 
duly  arraigned  and  pleaded  not  guilty,  wan 
tried  and  convicted  and  his  sentence  assessed 
at  two  years  in  the  penitentiary  and  he  was 
sentenced  accordingly.  From  that  sentence 
he  appealed  to  this  court  but  after  the 
cause  had  been  briefed  for  the  State  the 
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defendant  and  his  attorney  filed  a formal 
dismissal  of  his  appeal,  thus  leaving  the 
judgment  of  the  circuit  court  in  full  force 
and  effect." 

The  above  case  is,  obviously,  further  authorltyfor  our 
position  that  an  appellant  may  dismiss  his  appeal,  and  for  our 
further  position  that  such  a dismissal  reinstates  the  judgment 
of  the  lower,  in  this  case  magistrate,  court. 

In  this  regard  we  would  also  call  attention  to  the  case 
of  MeAnaw  v,  Matthis,  129  Missouri  1^2,  which  at  1*0,  152 
stated: 

"When  the  appeal  was  finally  dismissed,  the 
original  judgment  came  into  force  again,  by 
virtue  of  the  principles  of  our  system  of 
procedure,  which  have  been  elucidated  in 
lewis  v.  Railroad  (1*7$),  59  Mo.  495*  It 
is  true  that  a justice* s judgment  is  dis- 
tinguishable from  a judgment  of  the  circuit 
court  (considered  in  that  Case)  in  that  the 
former  is  opened  up  for  a hew  trial  of  the 
cause  if  the  appeal  becomes  Ultimately  opera- 
tive; but  if  the  appeal  be  dismissed  finally, 
the  first  judgment  is  then  good,  for  what  it 
is  worth  as  it  stood  originally j or,  at  least, 
it  forms  a sound  basis  on  which  to  found  an 
execution  to  enforce  it,  in  the  court  where 
a transcript  thereof  has  been  filed,  which 
is  the  question  now  before  us." 

We  would  also  call  attention  to  the  case  of  Pullis  v. 
Pullis,  157  Mo,  565,  which  case  holds  that  where  a defendant 
appeals  from  the  judgment  of  a justice  of  the  peace,  and  his 
appeal  is  dismissed  for  failure  to  file  the  requisite  appeal 
bond,  the  judgment  of  the  justice  is  left  in  full  force,  We 
would  also  call  attention  to  the  case  of  Walther  v,  Woodson, 
190  S.W,  61,  which  at  l.c.  62  states: 

"The  appeal  on  the  merits  and  on  the  ques- 
tion of  costs  removed  the  entire  case  bodily 
to  the  circuit  court  for  trial  de  nove, 
without  regard  to  any  error  or  imperfection 
in  the  judgment  below,  Hull  v.  Beard,  SO  Mo. 

App.  200.  And  it  vacated  the  judgment,  at 


-5 


Honorable  Stephen  R.  Pratt 


least  until  the  appeal  was  disposed  of; 
but  on  dismissal  of  the  appeal  the  judg- 
ment, or  whatever  portion  of  it  is  valid, 
became  a finality.  Sublette  v.  St.  Louis, 
etc.,  R.  Co.,  96  Mo.  App.  113,  69  S.W. 

745}  Fuilis  v.  Pull is , 157  Mo.  565,  537, 

590 t 57  S.W,  1095.” 

It  is,  therefore,  our  opinion,  in  view  of  the  above,  that 
when  an  appeal  is  dismissed  that  the  judgment  of  the  lower  court 
is  reinstated. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  a person  who  has 
been  convicted  of  a misdemeanor  in  magistrate  court  and  who  has 
perfected  an  appeal  to  the  circuit  court,  may  dismiss  his  appeal, 
after  which  the  judgment  of  the  magistrate  court  is  reinstated 
and  becomes  of  full  force  and  effect. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  Hugh  P.  Williamson. 

Very  truly  yours, 


John  M.  Dalton 
Attorney  General 


HPW/vtl 
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ST . LOUIS 
POLICE 


FILED 


: Board,  of  Police  Commissioners  of  the  City  of 
: St.  Louis  haseno  power  to  increase  the 
t compensation  of  commissioned  personnel  of  the 
t St.  Louis  Police  Department;:  nor  does  it  have 
S the  power  to  pay  to  such  personnel  a "cost  of 
living"  bonus. 


June  17,  19^4- 


Board  of  Folic©  Commissioners 
1200  Clark  Avenue 
St,  Louis,  Missouri 

Attn:  Honorable  Jeremiah  0*  Connell,  Chief  of 

Folios, 


Gentlemens 

We  hate  four  opinion  request  of  June  7*  19f>4* 
which  request  reads  as  follows* 

"At  the  meeting  of  the  Board  of  Police 
Commissioners,  ' the  Board,  directed  me 
to.  write  you  for  an  opinion  re  salaries 
received  by  the  commissioned  personnel 
of  the  St,  Louis  Police  Department*  AH 
commissioned  personnel  of  our  department 
are  now  receiving  the  salaries  specified 
in  the  Revised  Statutes  of  Missouri,  1949* 
as  amended  1951* 

"You  will  note  that  subparagraph  2 of  the 
Revised  Statutes  of  Missouri,  Chapter 
84*160,  states  the  rate  pf  salary  therein 
provided  shall  not  be  less  than  the  amounts 
provided.  However , it  does  not  state  whether 
or  not  the  Board  has  the  authority  to  in- 
crease the  salaries  over  and  above  the 
amounts  provided  in  said  section  and  the 
Board  would  like  an  opinion  as  to  whether 
or  not  it  has  the  authority  to  increase 
salaries  over  the  amount  specified  in  Sec*. 
tion  1, 

"The  Board  would  also  like  to  have  an 
opinion  of  the  legality  of  paying  a ’Cost 
of  Living  Bonus 1 over  and  above  the  regular 
salaries  of  the  commissioned  personnel  of 
the  Police  Department.” 


Board  of  Police  Commies  loners, 

Attn:  Honorable  Jeremiah  0*  Connell  i 


Section  84..160,  Laws  of  Missouri,  1951*  page  323 
to  which  you  refer  in  your  letter,  reads  as  follows: 

"The  chief  of  police  shall  receive  ninety- 
five  hundred  dollars  per  annumj  the  as- 
sistant chief  of  police  shall  receive 
seventy-one  hundred  dollars  per  annumj 
the  chief  of  detectives  shall  receive 
seven  thousand  dollars  per  annumj  the 
inspector  of  police  shall  receive  seven 
thousand  dollars  per  annumj  each  major 
shall  receive  sixty-five  hundred  dol- 
lars per  annumj  each  captain  shall  re- 
ceive fifty-six  hundred  dollars  per  an- 
numj each  lieutenant  shall  receive  five 
thousand  dollars  per  annumj  each  ser- 
geant who  has  served  more  than  five 
years  as  a sergeant  shall  receive  four 
thousand  four  hundred  forty  dollars 
per  annumj  each  sergeaht  who  has  served 
five  years  or  less  as  a sergeant  shall 
receive  four  thousand  three  hundred 
twenty  dollars  per  annumj  each  corporal 
who  has  served  more  than  five  years  as 
a corporal  shall  receive  four  thousand 
eighty  dollars  per  annum;  each  corporal 
who  has  served  five  years  or  less  as  a 
corporal  Shall  receive  three  thousand 
nine  hundred  sixty  dollars  par  annumj 
each  patrolman  during  his  first  year  of 
service  as  a patrolman  shall  receive 
three  thousand  six  hundred  sixty  dollars 
per  annum?  during  his  second  year  of 
service  he  shall  receive  three  thousand 
seven  hundred  twenty  dollars  per  annum ? 
during  his  third  year  of  service  he  shall 
receive  three  thousand  seven  hundred 
eighty  dollars  per  annum?  during  his 
fourth  year  of  service  he  shall  receive 
three  thousand  eight  hundred  forty  dol- 
lars per  annumj  each  probationary  patrol- 
man shall  receive  three  thousand  four 
hundred  eighty  dollars  per  Annum j each 
turnkey  shall  receive  three  thousand 
dollars  per  annum*  Each  of  the  above- 
mentioned  salaries  shall  be  payable  in 


Board  of  Polloe  Commissioners, 

Attn I Honorable  Jeremiah  G» Connell* 


semi-monthly  Installments.  The  rate  of 
the  salaries  herein  provided  shall  not 
be  less  than  the  amounts  provided,  and 
any  act  of  the  municipal  assembly  or 
common  council  of  said  titles  tending 
to  lower  the  above  shall  be  null  and 
void.  It  shall  be  the  duty  of  the 
municipal  assembly  or  common  council 
of  said  cities  to  make  the  necessary 
appropriation  for  the  expenses  of  the 
maintenance  of  said  police  forte  in 
the  manner  herein  and  hereafter  pro- 
vided," 

We  have  concluded  that  neither  said  section,  nor 
any  other  statute  we  have  discovered,  gives  the  Board 
any  authority  to  raise  the  salaries  of  commissioned 
personnel  above  that  specified  therein. 

The  rule  respecting  the  amount  of  compensation 
of  publio  officers  is  thus  stated  in  43  Am,  Jur*,  Public 
Officers,  Section  341,  page  13M 

"Any  right  which  a public  officer  may 
have  to  a salary  or  compensation  must 
generally  be  found  in  some  provision 
of  the  law,  for  whatever  may  be  the 
character  of  the  compensation,  whether 
an  annual  salary,  a per  diem  allowance, 
or  fees  for  particular  services,  it  must 
depend  upon  the  will  of  the  people  speak- 
ing through  their  Constitution,  statutes, 
or  ordinances,  * *»" 

The  statute  quoted  above  provides  that  a given 
officer  "shall  receive"  a specified  salary.  It  does 
not  provide  that  such  officer  shall  receive  "not  less 
than"  such  sum,  dr  "not  more  than"  such  sum.  It  sets 
the  salary,  not  the  upper  or  lower  limits  of  such  salary. 

We  do  not  believe  the  provision  that  such  salaries 
"shall  not  be  less  than  the  amounts  provided"  impliedly 
gives  any  body  the  power  to  provide  salaries  greater  in 
amount . 

% the  same  reasoning  the  Board  does  not  have  the 
power  to  pay  a "cost  of  living"  bonus  to  the  commissioned 
personnel  of  the  St.  Louis  Police  Department. 


Board  of  Polled  Commissioners, 

Attn*  Honorable  Jeremiah  O'Connells 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  Board 
of  Police  Commissioners  of  the  City  of  St.  Louis  has 
no  power  to  inerease  the  compensation  of  commissioned 
personnel  of  the  Bt*  Louis  Pol lee  Department  above 
that  specified  in  Section  8^.160,  Laws  of  Missouri, 
1951*  page  323 1 nor  does  it  have  the  power  to  pay  to 
such  personnel  a “cost  of  living”  bonus* 

The  foregoing  opinion,  which  1 hereby  approve, 
was  prepared  by  my  Assistant,  Mr*  Don  Kennedy* 


Very  truly  yours. 


JOHN  M*  DALTON 
Attorney  General 


A motor  vehicle  owned  by  a veteran,  who  is  a legal 
resident  of  Missouri,  is  subject  to  taxation  al- 
though $1600.00  of  the  purchase  price  of  the  motor 
vehicle  was  supplied  by  the  a dministration  of  veter- 
ans’ affairs. 


October  8,  1951+ 


Honorable  Stephen  R*  Pratt 
Prosecuting  Attorney 
Clay  County 
Liberty#  Missouri 

Dear  Sir* 

Your  recent  request  for  an  official  opinion  reads  as 
follows* 

*In  confirmation  of  our  telephone  converse* 
tion  of  this  date#  the  opinion  which  I de- 
sire  Is  based  on  the  question  of  whether  or 
not  a veteran#  who  has  been  furnished  an  auto- 
mobile by  the  government  due  to  the  loss  of  on© 
or  both  of  his  legs#  is  taxable  In  the  laws  of 
the  State  of  Missouri*  I believe  this  is  cover- 
ed under  Title  38,  Chapter  5#  Section  252  U«S.C.A.n 

Section  252a  et  set*  of  Chapter  5#  Title  38,  U*S*c.A.  pro- 
vides that  the  administration  of  veterans ' affairs  is  authorised 
to  pay  up  to  $1600*00  on  the  purchase  price  of  an  automobile  for 
veterans  With  certain  physical  disabilities  acquired  in  service. 

It  is  plain  from  the  above  that  this  is  an  absolute  and  un- 
qualified gift  to  the  veteran;  that  title  to  the  motor  vehicle  vests 
absolutely  in  him}  and  that  he  holds  this  motor  vehicle  on  the  same 
basis  as  though  he  had  purchased  It  outright  with  his  own  money. 

Such  being  the  case#  we  must  look  to  the  law  of  Missouri  to  see  whe- 
ther such  a person  is  exempt  from  paying  taxes  on  such  a vehicle* 
Section  137*100  RSMo  1914-9,  sets  forth  the  real  and  personal  property 
which  is  exempt  from  taxation,  A motor  vehicle  owned  by  a veteran 
who  is  a legal  resident  of  Missouri,  and  acquired  as  set  forth  in 
your  letter,  is  not  exempt  by  the  above  section,  and  is,  therefore, 
we  believe,  subject  to  taxation* 


CONCLUSION 

It  is  the  opinion  of  this  department  that  a motor  vehicle 
owned  by  a veteran,  who  is  a legal  resident  of  Missouri,  is  subject 
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to  taxation  although  $1600,00  of  the  purchase  price  of  the  motor 
vehicle  was  supplied  by  the  administration  of  veterans1  affairs. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  ray  Assistant,  Mr.  Hugh  P.  Williamson, 


Very  truly  yours, 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


I 


COUNTY:  County's  classification  changes  if  assessed 

valuation  requirements  are  met  although  the 
/ gm/TE  AUDITOR:  " State  Auditor  does  not  formally  notify  the 

county  of  such’  fact*  The  State  Auditor  may 
notify  the  county  beyond  the  thirty-day  period, 
prescribed  by  Sec*  L|_o«0l{-0>  RSMo  194-9,  of  changing 
classification. 


November  22,  1954 


Honorable  Stephen  R*  Pratt 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 

Dear  Sir? 

We  have  received  your  request  for  an  opinion  of  this  offioe, 
which  request  Is  as  follows? 

"I  wish  to  request  your  official  opinion  on 
the  following  matter? 

"Clay  County  la  a county  of  the  third  class 
and  has  had  an  assessed  valuation  of  more 
than  150,000,000.00  for  seven  successive 
years*  Sections  48*020*  4®»030  and  4^*040 
V*A*M*S*  of  Missouri  are  the  pertinent 
statutes  in  question.  Section  4^*030  pro** 
vides  *that  the  change  from  one  classifica- 
tion to  another  shall  become  effective  at 
the  beginning  of  the  county  fiscal  year 
following  the  next  general  election  after 
the  certification  for  the  state  equalizing 
agency  for  the  fifth  successive  year  that 
said  county  possess  an  assessed  valuation 
placing  it  in  another  class.1  It  is  my 
understanding  that  said  certification  has 
been  made  for  the  state  equalizing  agency. 

However,  the  state  auditor  has  failed  to 
notify  officially  all  county  elected  offi- 
cers and  the  county  officials  charged  with 
the  supervision  of  elections  of  the  change 
in  status  of  the  county. 

"Does  the  mere  failure  of  the  state  auditor 
to  comply  with  the  duty,  as  set  forth  in 
Section  4.8*04.0,  V.A.M.S*  of  Missouri,  prevent 
Olay  County  from  becoming  a second  class 
county  on  January  9#  1955? 
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"If  such  duty  on  the  part  of  the  state 
auditor  is  merely  administrative  or  ad- 
visory, then  can  such  defect  be  cured  by 
a notification  of  the  change  in  classifies* 
tion  at  this  date?" 

By  Section  4-8*020,  RSMo  1949,  counties  having  an  assessed 
valuation  of  fifty  million  dollars  and  less  than  three  hundred 
million  dollars  are  second  class  counties. 

Section  48*030,  RSMo  1949,  provides; 

’’For  the  purpose  of  determining  the  initial 
class  of  the  various  counties,  the  assessed 
valuations  of  the  respective  counties  as  set 
forth  on  pages  333  to  4-00  of  the  ‘Journal  of 
the  Board  of  Equalization  of  the  State  of 
Missouri  for  the  Year  Ending  December  31, 

1944 1 shall  be  used;  provided,  however,  that 
hereafter  no  county  shall  be  deemed  as  mov- 
ing from  a lower  class  to  a higher  class  or 
from  a higher  class  to  a lower  class  until 
the  assessed  valuation  of  said  county  shall 
have  been  such  as  to  place  it  in  such  other 
class  for  five  successive  years;  provided 
further,  that  the  change  from  one  classifi- 
cation to  another  shall  become  effective  at 
the  beginning  of  the  county  fiscal  year  fol- 
lowing the  next  general  election  after  the 
certification  by  the  state  equalizing  agency 
for  the  fifth  successive  year  that  said  county 
possesses  an  assessed  valuation  placing  it  in 
another  class;  provided  further,  that  if  a 
general  election  shall  be  held  between  the 
date  of  such  certification  and  the  end  of  the 
current  fiscal  year,  such  change  of  classifi- 
cation shall  not  become  effective  until  the 
beginning  of  the  county  fiscal  year  following 
the  next  succeeding  general  election.” 

Section  48*040,  RSMo  194-9*  provides: 

”It  shall  be  the  duty  of  the  state  auditor, 
as  the  supervisor  of  county  audits,  to  examine 
annually  the.  assessed  valuation  figures  of  the 
various  counties  immediately  upon  the  certifi- 
cation of  same  by  the  state  equalizing  agency 
and  to  ascertain  if  any  county  shall  have 
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changed  classifications  as  determined  in  this 
chapter.  In  case  it  shall  be  found  that  any 
eounty  has  met  the  requirements  of  reclassifi- 
cation as  set  forth  in  this  chapter,  it  shall 
be  the  duty  of  the  state  auditor  within  thirty 
days  after  said  certification  to  notify  offi- 
cially all  county  elected  officers  and  the 
county  officials  charged  with  the  supervision 
of  elections  of  the  change  in  status  of  the 
county* n. 

It  is  apparent  from  these  provisions  that  the  essential 
matter  to  be  determined  in  ascertaining  whether  or  not  a county 
has  changed  from  one  classification  to  another  is  whether  or 
not  the  state  equalizing  agency,  which  is  the  State  Tax  Commission, 
has  found  that  the  county  has  possessed  for  five  successive  years 
an  assessed  valuation  which  places  It  In  another  class.  Insofar 
as  this  determination  is  concerned,  the  State  Auditor  performs 
no  duties  whatsoever}  his  only  function  is  a ministerial  one;  he 
notifies  the  county  upon  examination  of  the  valuation  figures 
certified  by  the  State  Tax  Commission, 

Under  such  circumstances  we  are  of  the  opinion  that  the 
mere  failure  of  the  State  Auditor  to  comply  with  the  requirements 
of  Section  Il8,qI|D  and  notify  the  county  of  its  change  in  classi- 
fication does  not  prevent  a county  which  has  met  with  the  require- 
ments of  Section  ip,030  from  changing  its  classification.  This, 
of  course,  rests  on  the  assumption  that  the  State  Tax  Commission 
has  made  the  required  finding  regarding  the  assessed  valuation 
of  the  county.  • 

As  for  your  second  question,  as  pointed  out  above  the  State 
Auditors  duty  in  regard  to  the  change  of  classification  of  a 
county  is  purely  a ministerial  one.  No  discretion  whatsoever 
is  conferred  upon  him  regarding  the  matter.  He  merely  looks  at 
the  figures  which  have  been  previously  ascertained  by  the  State 
Tax  Commission,  Under  such  circumstances  we  are  of  the  opinion 
that  the  failure  of  the  State  Auditor  to  act  within  the  thirty- 
day  period  could  not  prevent  a county's  classification  being 
changed  if  it  meets  the  requirements  of  the  statute. 

The  following  statement  from  3 Sutherland,  Statutory 
Construction,  3rd  Edition,  19lj-3>  page  102,  is  quoted  with  ap- 
proval of  the  Missouri  Supreme  Court  in  the  case  of  State  ex 
rel.  School  District  v.  Holmes,  253  S,W*  (2d)  k02,  l.c, 

rtFor  the  reason  that  individuals  or  the 
public  should  not  be  made  to  suffer  for 
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the  dereliction  of  public  officers,  pro- 
visions regulating  the  duties  of  public 
officers  and  specifying  the  time  for  their 
performance  are  in  that  regard  generally 
directory.  A statute  specifying  a time 
within  which  a public  officer  is  to  perform 
an  official  act  regarding  the  rights  and 
duties  of  others  is  directory  unless  the 
nature  of  the  act  to  be  performed,  or  the 
phraseology  of  the  statute,  is  such  that 
the  designation  of  time  must  be  considered 
a limitation  of  the  power  of  the  officer*” 

In  that  case  the  Supreme  Court  held  that  the  failure  of  a 
school  district  to  submit  a plan  of  reorganization  to  the  State 
Board  of  Education  within  the  time  limited  by  statute  (Sec. 
165*673(2),  RSMo  1949)  did  not  invalidate  the  reorganization  in 
accordance  with  such  plan. 

In  the  case  of  State  ex  inf.  Dalton  v.  Dearing,  263  S .,$• 
(2d)  38I,  the  Supreme  Court  held  that  a delay  by  the  Governor 
beyond  the  time  fixed  by  Section  30(a)  (b)  of  Article  VI  of  the 
Constitution  of  Missouri,  1945#  in  the  appointment  of  the  nine- 
teenth member  of  board  of  freeholders  chosen  to  prepare  a plan 
for  the  administration  of  mass  transportation  services  in  a 
metropolitan  area,  did  not  invalidate  the  appointment. 

We  think  that  the  principle  applied  by  the  Supreme  Court 
in  those  cases  is  applicable  in  the  situation  here  presented. 
Certainly  no  prejudicial  result  could  follow  from  the  State 
Auditor  making  his  certification  beyond  the  thirty-day  period 
prescribed  by  Section  01^.0,  supra. 


CONCLUSION 

Therefore',  it  is  the  opinion  of  this  office  that  the 
failure  of  the  State  Auditor  to  notify  a county  that  the  State 
Tax  Commission  has  found  for  five  successive  years  that  its 
assessed  valuation  is  such  as  to  require  a change  in  the  classi- 
fication of  such  county  in  accordance  with  Section  48«030»  RSMo 
1949,  does  not  prevent  the  change  in  classification  of  such 
county  from  becoming  effective. 

We  are  further  of  the  opinion  that  the  failure  'of  the  State 
Auditor  to  notify  the  county  within  thirty  days  as  required  by 
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Section  l).8,0l).0,  RSMo  19^9,  can  be  remedied  by  a notification 
to  the  county  subsequent  to  the  expiration  of  said  thirty-day 
period# 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Robert  R#  Welborn# 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


ERWsml 
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CRIMINAL  SEXUAL.  PSYCHOPATHS: 
STATE  HOSPITALS: 

MAGISTRATE  COURTS: 
JURISDICTION  OP  MAGISTRATE 
COURTS: 


Magistrate  courts  have  jurisdiction  to 
proceed  against  one  properly  charged" 
before  such  court  with  the  commission 
of  a crime  under  the  Criminal  Sexual 
Psychopath  Act,  and  to  commit  such  person 
to  the  State  Hospital  at  Fulton,  Missouri 
pursuant  to  said  Act. 


December  27,  19£4 


R.  p*  Price,  M.  D. 

Acting  Superintendent 
State  Hospital  No.  1 
Fulton,  Missouri 

Bear  Mr.  Price* 

This  will  acknowledge  receipt  of  your  letter  of  December  10, 
1954*  wherein  you  request  an  opinion  of  this  office  on  the  follow* 
lng  question* 

**We  would  appreciate  an  opinion  from  your 
office  Ion  the  following -matter*  if  an  indivi- 
dual  is  charged  in  the  Magistrate  Court, 

(Boone  County)  as  being  a criminal  sexual 
psychopath,  by  that  court,  can  he  be  properly 
committed  by  that  court  to  this  hospital.” 

Section  202.710  RSMo  1949  provides  that  ’’when  any  person  is 
charged  with  a criminal  offense’*  and  certain  things  appear  to  the 
prosecuting  attorney,  certain  procedures  shall  be  followed  under 
the  Criminal  Sexual  Psychopath  Act.  Thus  it  appears  that  In  any 
court  in  which  a person  is  charged  with  a criminal  offense,  the 
provisions  of  the  Criminal  Sexual  Psychopath  Act  may  become  appli- 
cable and  the  court  before  which  such  person  is  charged  shall  have 
Jurisdiction  to  proceed  under  said  Act. 

By  Section  ££6*010  RSMo  1949#  the  term  ” criminal  offense”  Is 
defined  to  embrace  both  misdemeanors  and  felonies.  Likewise,  in 
the  case  of  Myles  v.  St.  Louis  Public  Service  Company,  £2  SW2d  £9£# 
the  St,  Louis  Court  of  Appeals  held  that  the  term  ’’criminal  offense” 
applies  to  misdemeanors  as  well  as  to  felonies.  N 

By  Section  £43*010  RSMo  1949#  magistrate  courts  (with  excep- 
tions not  applicable  here)  have  concurrent  original  Jurisdiction, 
oo-extensive  with  the  boundaries  of  their  counties,  with  the  circuit 
court  in  all  cases  of  misdemeanors. 
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Therefore,  if  one  were  charged  with  a misdemeanor,  the  magis- 
trate court  in  Boone  County  would  hare  jurisdiction  of  the  subject- 
matter  aiid  such  charge  of  misdemeanor  would  constitute  a “criminal 
offense”  as  that  term  is  used  in  Section  202,710  RSMo  I9I4.9,  and 
the  magistrate  court  would  be  authorized  under  such  section  and 
the  other  sections  comprising  the  Criminal  Sexual  Psychopath  Act 
to  proceed  under  said  Act,  and  in  a proper  case  to  commit  the  person 
charged  to  State  Hospital  No,  1 at  Fulton,  Missouri,  under  the  pro- 
visions of  said  Criminal  Sexual  Psychopath  Act, 


CONCLUSION 

It  is,  therefore,  the  conclusion  of  this  office  that  the  Magis- 
trate Court  of  Boone  County,  Missouri  has  jurisdiction  to,  and  may 
commit,  a person  charged  before  it  with  the  commission  of  a misde- 
meanor to  State  Hospital  No,  1 at  Pulton,  Missouri,  under  the  Criminal 
Sexual  Psychopath  Act, 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Mr,  Fred  L,  Howard* 

Very  truly  yours, 


John  M,  Dalton 
Attorney  General 
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The  expense  of  a survey  of  the  5 State  Mental 
Hospitals  by  the  Central  Inspection  Board  of 
the  American  Psychiatric  Association  is  not 
comprehended  within  ''ordinary  and  necessary 
operating  expenses"  or  "ordinary  and  neces- 
sary expenses"  within  the  meaning  of  the 
appropriations  for  "operations"  contained  in 
House  Bill  No.  383,. 67th  General  Assembly. 


May  5,  1954 


Honorable  B*  Si*  Hag  land 
Director 

Division  of  Mental  Diseases 
Department  of  Public  Health  and 
Welfare 

State  Office  Building 
Jefferson  City,  Missouri 

Dear  Sir! 

We  render  herewith  our  opinion  based  upon  your 
request  of  April  22,  1954#  which  request  reads  as  fol- 
lows! 

"This  division  is  contemplating  requesting 
the  Central  Inspection  Board  of  the  American 
Psychiatric  Association  to  make  & survey  of 
the  five  state  mental  hospitals  in  the  divi- 
sion* namely!  State  Hospital  Ho.  1,  Fulton, 
State  Hospital  Me*  2#  St.  Joseph#  State 
Hospital  Ho.  3,  Mevada,  State  Hospital  Mo, 

4*  Farmington,  and  the  St.  Louis  State 
Hospital,  St.  Louis. 

"I  request  an  official  opinion  on  the  fol- 
lowing question! 

"Gan  the  expanse  of  this  survey  be  paid 
out  of  the  appropriation  for  ’Operations* 
made  to  the  several  state  hospitals? 

"l  would  appreciate  an  early  reply  to  this 
request," 

In  answering  your  request  it  is  necessary  to  refer 
to  the  Appropriation  Bills  by  which  appropriations  for 
"operations"  are  made  to  the  several  state  hospitals. 
The  appropriations  for  the  hospitals  are  made  by  House 
Bill  Ho.  383,  67th  General  Assembly. 


STATE  HOSPITALS: 
APPROPRIATIONS: 
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The  appropriation  for  State  Hospital  No,  1 la  con- 
tained in  Section  5.110  thereof.  The  "operation”  item 
reads  as  follows* 

"Operation* 

"General  expense*  communications*  print- 

ing*  and  binding*  other  operative  expenses* 

materials  and  supplies  for  operation  of 

hospitals * fanas  and  dairies  connected 

therewith,  travel  within  and  without  the 

state  and  other  ordinary  and  necessary 

expense 955,000.00" 


The  same  section  further  appropriates  from  the 
Hospital  Fund  a further  operation  item  reading  as  fol- 
lows * 

"Operations 

"General  expenses  communications*  print- 
ing and  binding,  travel  within  and  with- 
out the  state , materials  and  supplies 
for  operation  of  hospitals,  and  other 
ordinary  and  necessary  expense  .....  675,000.00" 


The  appropriation  for  State  Hospital  No.  2 is  con- 
tained in  Section  5.120  thereof.  From  the  General 
Revenue  Fund  the  "operation"  appropriation  is  expressed 
In  these  words* 

"Operation* 

"General  expense*  eommuni cat ions,  print- 
ing and  binding,  insurance  and  premiums  on 
bonds,  travel  within  and  without  the  state, 
and  other  operating  expenses,  materials  and 
supplies  for  operation  of  hospitals,  and 
farms  and  dairies  connected  therewith,  in- 
cluding labor  at  dairy  and  farms  .<  . , 947,000.00" 

From  the  Hospital  Fund  the  appropriation  is  expressed 
in  these  words* 
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" Ope ration*  ' 

i . ■ 

'‘General  expense*  Including  communica- 
tion, printing  end  binding,  insurance 
and  premiums  on  bond®,  travel  within 
and  without  the  atate,  and  other  operat- 
ing  expenses,  materials  and  supplies  for 
operation  ©f  hospitals  and  foams  and 
dairies  connected  therewith,  and  other 
ordinary  and  necessary  expense  • • . . 578,000. 00" 

Section  5 %130  appropriates  to  State  Hospital  Ho. 

3 out  of  the  General  Revenue  Fund  for  "operation"  as 
follows* 

"Operation* 

"General  expenses  including  communica- 
tion, printing  and  binding,  material 
and  supplies  for  operation  of  hospitals 
and  f arms  add  dairies  connected  there- 
with, travel  within  and  without  the 
state,  and  other  ordinary  and  necessary 
expenses  916,000.00" 


From  the  Hospital  Fund  the  "operation"  appropria- 
tion is  worded  as  follows* 

"Operations 

"General  expense:  communication,  print- 
ing and  binding,  travel  within  and  with- 
out the  state,  materials  and  supplies  for 
operation  of  hospitals  and  farms  and 
dairies  connected  therewith,  and  other 
ordinary  and  necessary  expenses  . • . * . 490,000.00“ 


Section  5.140  appropriates  to  State  Hospital  No. 
4 out  of  the  General  Revenue  Fund  for  "operation"  as 
follows  t 

" Operation* 
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"General  expense*  communication,  print- 
ing and  binding,  materials  and  supplies 
for  operation  of  hospitals  and  farms  and 
dairies  connected  therewith,  and  other 


ordinary  and  necessary  Operating  ex-  ^ 

ponses  721,000,00" 


From  the  Hospital  Fund  the  "operation"  appropriation 
is  worded  as  follows  * , 

"Operation i 

"General  expense?  communication,  printing 
and  binding,  travel  within  and  without  the 
state,  and  supplies  for  operation  of  hos- 
pitals, farms  and  dairies  connected  there- 
with, and  other  ordinary  and  necessary 
expenses  .............  $75,000,00” 

For  the  St,  Louis  State  Hospital  by  Section  5*160 
the  "operation"  appropriation  from  the  General  Revenue 
Fund  is  worded  as  follows* 

"Operation* 

"General  expense*  communication,  print-1 
ing  and  binding,  travel  within  and  with- 
out the  state,  materials  and  supplies 
for  operation  of  the  hospital  and  other 
ordinary  and  necessary  expenses  , • 1,415,000,00" 

From  an  examination  of  these  appropriations  we  see 
that  the  survey  which  you  contemplate  having  made  is  not 
specifically  covered  in  any  of  these  items.  The  question 
then  is  whether  it  would  come  within  "other  ordinary  and 
necessary  expenses"  or  "other  Ordinary  and  necessary  op- 
erating expenses",  some  such  phrase  appearing  in  each 
"operation  appropriation*? 

i 

W0  believe  that  the  expense  of  the  contemplated 
survey  would  not  properly  be  considered  a necessary  or 
ordinary  operating  expense  within  the  meaning  of  the 
language  of  this  Bill, 
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In  construing  such,  general  terms  found  in  the 
statutes  the  Courts  hold  that  they  are  limited  by 
specific  words.  The  rule  is  thus  stated  in  j?0  Am. 
Jur.  Stat.,  Section  21&1 

t-  * Similarly,  in  accordance  with  what 
is  commonly  known  as  the  rule  of  ejusdem 
■ ■ . .1  goner  is , where , in  a statute,  ; general 

''words  follow  a designation  of  particular  ' 

subjects  or  classes  of  persons,  the  mean- 
ing of  the  general  words  will  ordinarily 
be  presumed  to  be,  and  construed  as,  re- 
stricted by  the  particular  designation 
and  as  including  only  things  or  persons 
of  the  same  kind,  class,  character,  or 
nature  as  those  specif ieaiiy  enumerated. 

The  general  words  are  deemed  to  have  been 
used,  not  to  the  wide  extent  which  they 
might  bear  if  standing  alone,  but  as  re- 
lated to  words  of  more  definite  and  par- 
ticular meaning  with  which  they  are  as- 
sociated. In  accordance  with  the  rule 
of  ejusdem  generis,  such  terms  as  ’other,* 
•other  thing, * ’ other  persons, * ’others,* 
’otherwise,*  or  ’any  other,’  when  pre- 
ceded by  a specific  enumeration,  are  com- 
monly given  a restricted  meaning  and  limit- 
ed to  articles  of  the  same  nature  as  those 
previously  described,  * # •»*" 


You  will  note  that  the  "operation”  item  in  each 
section  of  House  Bill  No*  383,  67th  General  Assembly, 
specifically  mentions  communication,  printing  and  bind- 
ing, travel,  materials  and  supplies  and  other  items. 

The  survey  which  Is  contemplated  is  not  of  the  same  gen- 
eral nature  as  the  Items  specifically  mentioned. 


CONGLUSIQlf , 

We  conclude  therefore  that  the  expense  of  a survey 
of  the  five  State  Mental  Hospitals  by  the  Central 
Inspection  Board  of  the  American  Psychiatric  Association 
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Is  not  comprehended  within  "ordinary  and  necessary 
operating  expenses"  or  "ordinary  and  necessary  ex** 
ponses’  within  the  meaning  of  the  appropriations 
for  "operations"  contained  in  House  Bill  No.  383, 
67th  General  Assembly. 

The  foregoing  opinion,  which  I hereby  approve 
was  prepared  by  my  Assistant,  Mr.  W,  Don  Kennedy. 


Tours  very  truly. 


JOHN  M.  DAhTQN 
Attorney  General 


SPECIAL  ROAD  DISTRICT:  A law  which  requires  that  a portion  of 

ROAD  AMD  BRIDGE  TAX:  the  money  produced  by  the  levying  of  a 

tax  under  authority  of  the  first  sentence 
of  Section  12(a)  of  Article  X,  of  the  Con- 
stitution of  Missouri,  194-5 * be  Paid  over 
in  whole  or  in  part  to  a special  road  dist- 
rict, in  proportion  to  the  amount  of  money 
produced  by  tax  of  the  property  within  such 
special  road  district,  is  constitutional. 


July  26,  1954 

Honorable  William  M.  Quinn 
Senator,  18th  District 
Maywood,  Missouri 

Dear  Sir: 

Your  recent  request  for  an  official  opinion  reads  as  follows: 

"Art.  X,  Sec.  12,  provides  among  other  things 
that  the  county  court  may  levy,  or  authorize, 
the  collection  of  a tax  not  to  exceed  35/  on 
the  $100.00  assessed  valuation  for  road  and 
bridge  purposes. 

"Sometime  ago  the  legislature  passed  a law  re- 
quiring that  a portion  of  this  money  produced 
by  the  levying  of  such  tax  for  road  and  bridge 
purposes,  be  turned  over,  or  paid,  to  special 
road  districts  in  each  county.  What  I would 
like  to  know,  under  the  provisions  of  Art.  X, 

Sec.  12,  of  the  Constitution  of  Missouri  1945* 
is  whether  or  not  such  a law  is  constitutional. 

"It  occurs  to  me  that  the  purpose  of  the  framers 
of  the  constitution  was,  that  the  money  produced 
by  the  levy  of  the  county  court,  authorized  un- 
der the  provisions  of  this  section,  was  that  itr 
should  be  expended  and  controlled  by  the  county! 
court,  a nd  that  any  special  road  district  is  not 
entitled  to  any  part  of  the  same,  and  that  any 
law  passed  for  that  purpose  would  be  unconsti- 
tutional. 

"I  am  herewith  requesting  an  official  opinion 
by  your  office  regarding  Art.  X,  Sec.  12,  re- 
lating to  this  subject. 
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Section  12(a)  of  Article  X*  of  the  Constitution  of  Missouri 
194-5*  to  which  you  refer  , reads  as  follows  % 

"In  addition  to  the  rates  authorised  in  section 
11  for  county  purposes*  the  county  court  in  the 
several  counties  not  under  township  organisation* 
the  township  board  of  directors  in  the  counties 
under  township  organization*  and  the  proper^  ad- 
ministrative body  In  countiea~1dopting;  an  "alter* 
native  form  of  government.  may  levy  an  additional 
tax,  not  exceeding"  thir'ty*flv«  cents  on  each 
hundred  dollars  assessed  valuation,  all  of  such 
tax  to  be  collected  and  turned  In  to  the  county 
treasury  to  be  used  for  road  and  bridge  purposes. 

In  addition  to  the  above  levy  for  road  and  bridge 
purposes*  It  shall  be  the  duty  of  the  county  court, 
when  so  authorized  by  a majority  of  the  quali- 
fied electors  of  any  road  district*  general  or 
special*  voting  thereon  at  an  election  held  for 
such  purpose,  to  make  an  additional  levy  of  not 
to  exceed  thirty-five  cents  on  the  hundred  dol- 
lars assessed  valuation  on  all  taxable  real  : ad 
tangible  personal  property  within  such  district, 
to  be"  collected  “in  the  same  manner  as  state  and 
county  taxes,  and  placed  to  the  credit  of  the 
road  district  authorizing  such  levy,  such  elec- 
tion to  be  called  and  held  in  the  manner  provided 
fey  law/1  ~ 

From  the  above  it  is  clear  that  under  Section  12(a) , of  Art- 
icle X,  supra,  two  separate  and  distinct  levies,  neither  of  which 
may  exceed  3 5p  on  the  one  hundred  dollars  assessed  valuation,  may 
be  made,  The  first  sentence  in  the  above  section  authorizes  the 
governing  body  of  a county  to  make  such  a levy  upon  its  own  ini- 
tiative, and  in  the  exercise  of  its  own  discretion  solely.  The 
second  sentence  makes  it  the  duty  of  the  county  court  to  make  an 
additional  levy  of  not  more  than  35c  on  the  one  hundred  dollars 
assessed  valuation  in  any  general  or  special  road  district*  when 
authorized  to  do  so  by  a vote  of  a majority  of  the  qualified  eleo 
tors  in  such  road  district  voting  in  an  election  held  for  such 
purpose. 

The  law  to  which  you  refer,  "a  law  requiring  that  a portion 
of  this  money  produced  by  the  levying  of  such  tax  for  road  and 
bridge  purposes  be  turned  over  or  paid  to  special  road  districts 
in  each  county,”  undoubtedly  is  Section  137-.555  RSMo  194-9,  which 
reads  as  follows* 
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”In  addition  to  other  levies  authorized  by  law, 
the  county  court  In  counties  not  adopting  an 
alternative  form  of  government,  and  the  proper 
administrative  body  In  counties  adopting  an  alter- 
native form  of  government,  in  their  discretion  may 
levy  an  additional  tax,  not  exceeding  thirty-five 
oents  on  each  one  hundred  dollars  assessed  valua- 
tion, all  of  such  tax  to  be  collected  and  turned 
into  the  county  treasury,  where  it  Bhall  be  known 
and  designated  as  'The  Special  Hoad  and  Bridge 
Fund*  to  be  used  for  read  and  bridge  purposes  and 
for  no  other  purpose  whatever!  provided,  however, 
that  all  that  pa*  t or  portion  of  said  tax  which 
shall  arise  from  and  be  collected  and  paid  upon 
any  property  lying  and  being  within  any  special 
road  district  shall  be  paid  into  the  county  treas- 
ury and  four-fifths  of  such  part  or  portion  of 
said  tax  so  arising  from  and  collected  and  paid 
upon  any  property  lying  and  being  within  any  such 
special  road  district  shall  be  placed  to  the  credit 
of  such  special  road  district  from  which  it  arose  and 
shall  be  paid  out  to  such  special  road  district  upon 
warrants  of  the  county  court,  in  favor  of  the  commis- 
sioners or  treasurer  of  the  district  as  the  ease  may 
bej  provided  further,  that  the  part  of  said  special 
road  and  bridge  tax  arising  from  and  paid  upon  prop- 
erty not  situated  in  any  special  road  district  and 
the  one-fifth  part  retained  in  the  county  treasury 
may,  in  the  discretion  of  the  county  court,  be  Used 
in.  improving*  or  repairing  any  street  in  any  incor- 
porated city  dr  village  in  the  county,  if  said 
street  shall  form  a part  of  a continuous  highway 
of  said  county  leading  through  such  city  or  village*” 


This  Section  137v*>$>5#  supra,  clearly  is  based  upon  the  ffiT’st; 
sentence  of  Section  12(a) , of  Article  X,  of  the  Constitution  of 
Missouri  1945  * supra. 

We  now  direct  attention  to  Section  22,  of  Article  X,  of  the 
1075  Constitution  of  Missouri,  which  reads  as  follows* 


”In  addition  to  taxes  authorized  to  be  levied 
for  county  purposes  under  and  by  virtue  of  sec- 
tion 11,  article  10  of  the  Constitution  of  this 
State,  the  county  court  in  the  several  counties 
of  this  state  not  under  township  organization, 
and  the  township  board  of  directors  in  the  sever- 
al counties  under  township  organization,^  may,  in 
their  discretion,  levy  and  collect,  in  the  same 
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manner  as  State  and  county  taxes  are  collected, 
a special  tax  not  exoeeding  twenty-five  cents  on 
each  #100  valuation,  to  be  used  for  road  and  bridge 
purposes,  but  for  no  other  purpose  whatever j and 
the  power  hereby  given  said  county  courts  and  town- 
ship  boards  is  declared  to  be  a disoret  ionary  power  * 

It  will  be  noted  that  the  above  Section  22,  of  Article  X,  of 
the  1875>  state  Constitution  of  Missouri  is  almost  identical  with 
the  first  sentence  of  Section  12(a)  of  Article  X,  of  the  Consti- 
tution of  Missouri  194-5#  supra.  The  main  difference  between  the 
two  sections  is  that  the  maximum  amount  of  levy  is  increased  from 
2 3#  under  the  old  constitution  to  33#  under  the  new. 

We  new  direct  attention  to  Section  10482  RSMo  1909#  as  amend- 
ed by  Mo,  1913#  Vol.  1,  p.  669,  which  reads* 

s ’’Special  road  and  bridge  fund,—  In  addition  to  the 

levy  hereinbefore  authorized  to  be  made,  the  county 
courts  of  the  several  counties  of  this  state,  other 
than  those  under  township  organization,  may,  in  their 
discretion,  levy  and  collect,  in  the  same  manner  as 
state  and  county  taxes  are  collected,  a special  tax 
not  exoeeding  twenty-five  cents  on  each  one  hundred 
dollars  valuation,  to  be  used  for  road  and  bridge 
purposes,  but  for  no  other  purpose  whatever,  and  the 
same  shall  be  known  and  designated  as  ’the  special 
road  and  bridge  fund*  of  the  county*  Provided, 
however , that  in  counties  in  this  state  in  which  a 
special  road  district  exists,  or  shall  exiBt,  or 
where  special  road  districts  exist,  or  shall  exist, 
as  provided  for  by  the  laws  of  this  state  in  article 
VI  of  chapter  102  of  the  Revised  Statutes  of  Missouri, 
1909,  all  that  part  or  portion  of  said  taxes  herein 
mentioned  and  provided  for  which  shall  arise  from 
and  be  collected  and  paid  upon  any  property  lying 
and  being  within  such  special  road  district,  or  dis- 
tricts, shall,  by  said  county  courts,  be  apportioned 
to  such  special  road  district,  or  districts,  from 
which  said  tax  was  collected,  and  shall,  when  col- 
lected, upon  written  application  by  the  commissioners 
of  such  special  road  district,  or  districts#  be  paid 
to  said  commissioners  of  such  special  road  district, 
or  districts,  by  said  county  courts,  by  warrants 
drawn  upon  the  county  treasurer,  payable  to  said  com- 
missioners, or  the  treasurer  of  said  special  road 
district,  or  districtsj  and  all  said  sums  of  money 
so  apportioned  to  said  special  road  district,  or 
districts,  and  so  paid  over  to  the  commissioners 
thereof,  or  the  treasurer  thereof,  shall  be  used  and 
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expended  by  said  special  road  district,  or 
districts,  by  the  commissioners  thereof  for 
road  and  bridge  purposes,  but  for  no  other 
purpose  whatever,  and  the  county  court  shall 
apportion  to  all  other  road  districts  all  taxes 
collected  from  property  in  such  districts.” 

It  will  be  noted  that  the  above  section  la  very  similar  to 
Section  137*555#  supra,  • Section  lOij.82,  supra,  relates  only  to 
counties  not  under  township  organisation,  as  does  Section  137.555 
supra*  It  will  be  noted  that  both  kinds  of  counties  are  embraced 
in  above  Section  22,  of  Article  X,  of  the  1875  Constitution,  and 
also  Section  12(a) , of  Artiole  X,  of  the  Constitution  of  Missouri 

1945*  ; V . ' 

It  will  be  further  noted  that  Section  10l{.82#  supra,  provides 
that  when  a levy  is  made,  as  provided  by  that  section,  and  as  is 
provided  by  Section  137*555#  supra,  that  all  of  the  money  raised 
fre»aassessmottts  made  on  property  located  in  a special  road  dist- 
rict shall  be  returned  to  the  district,  whereas  Section  137.555, 
supra,  provides  that  four-fifths  of  such  money  shall  be  returned 
to  the  special  road  district. 

We  here  direct  attention  to  Section  137*585  RSMo  19)4-9,  which 
readsi 

Ml.  In  addition  to  other  levies  authorized  by 
law,  the  township  board  of  directors  of  any  town- 
ship in  their  discretion  may  levy  an  additional 
tax  not  exceeding  thirty-five  cents  on  each  one 
hundred  dollars  assessed  valuation  in  their  town-* 
ship  for  road  and  bridge  purposes*  Such  tax  shall 
be  levied  by  the  township  board,  to  be  collected  by 
the  township  collector  and  turned  Into  the  county 
treasury,  where  it  shal 1 be  known  and  designated  as 
a special  road  and  bridge  fund* 

”2*  The  county  court  of  any  such  county  may  in  its 
discretion  Order  the  county  treasurer  to  retain  ah 
amount  not  to  exceed  five  cents  on  the  one  hundred 
dollars  assessed  valuation  out  of  such  special  road 
and  bridge  fund  and  to  transfer  the  same  to  the  oounty 
special  road  and  bridge  fund;  and  all  of  said  taxes 
over  the  amount  so  ordered  to  be  retained  by  the  county 
shall  be  paid  to  the  treasurers  of  the  respective  town- 
ships from  which  It  came  as  soon  as  practicable  after 
receipt  of  such  funds,  and  shall  he  designated  as  a 
special  road  and  bridge  fund  of  such  township  and  used 
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by  said  townships  only  for  road  and  bridge  pur- 
poses, except  that  amounts  collected  within  the 
boundaries  of  road  districts  formed  in  accordance 
with  the  provisions  of  chapter  233#  RSMo  1949  shall 
be  paid  to  the  treasurers  of  such  road  districts; 
provided  that  the  amount  retained,  If  any,  by  the 
county  shall  be  uhlform  as  to  all  such  townships 
levying  and  paying  such  tax  into  the  county  treasury; 
provided,  further,  that  the  proceeds  of  such  fund 
may  be  used  in  the  discretion  Of  the  township  board,, 
of  directors  in  the  construction  and  maintenance  of 
roads  and  in  improving  and  repairing  any  street  In 
k,  any  incorporated  city,  town  or  village  in  the  town- 

ship, if  said  street  shall  form  a part  of  a continuous 
highway  of  the  township  running  through  said  city, 
town  or  village •" 

Let  us  novr  turn  our  attention  to  the  1916  case  of  State  v. 
Burton,  266  Mo.  711  • Here  the  Sounty  Court  of  Randolph  County, 
acting  under  Section  10482,  RSMo  1909,  as  amended  by  Laws  of  1913, 
quoted  above,  made  a levy  Of  on  the  one  hundred  dollars  assess- 
ed valuation  of  all  property  in  Randolph  County  for  road  and  bridge 
purposes. 

In  the  Moberly  Special  Road  District,  the  sum  thus  collected 
amounted  to  $9334*60.  Subsequently,  the  Moberly  Special  Road 
District  filed  mandamus  against  the  County  Court  of  Randolph  County 
to  compel  the  county  court  to  pay  over  to  the  Moberly  Special  Road 
District  this  entire  sum  of  $9334*60.  In  answer,  the  Supreme 
Court  affirmed  Section  10482  RSMo  19Q9,  as  amended  by  Laws  of  1913, 
supra,  as  constitutional.  , The  court  arrived  at  the  conclusion  that 
the  aforesaid  section  was  constitutional*  In  so  holding,  the  court 
in  conclusion  stated  at  l*e,  723* 

"In  view  of  all  of  the  foregoing,  we  hold  that  the 
statutes  in  question  do  not,  within  the  meaning  of 
the  Constitution,  authorize  the  granting  of  public 
money  to  a corporation,  nor  do  they  interfere  with 
the  transaction  of  a county’s  business  required  to 
be  exclusively  performed  by  a county  court,  nor  do 
they  involve  a going  into  debt  by  counties  as  pro- 
hibited by  the  Constitution  or  authorize  the  ©:i$pen- 
diture  of  public  money  for  another  purpose  than 
that  for  which  it  was  collected,  nor  conflict  with 
either  the  letter  or  spirit  or  the  intent  and  pur- 
pose of  section  22  of  article  10  of  the  Constitution 
of  this  State." 
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Therefore  £,;we  find  that  in  the  above  case  the  Missouri  Sup- 
reme Court  held  th>.t  a law  which  required  the  county  court  to 
turn  over  to  a sped,  al  road  district  all  of  the  money  collected 
from  that  district,  under  a levy  based  upon  Section  10482  HSMo 
1909#  as  amended  by  the  haws  of  1913#  which  section  is  substan- 
tially the  same  as  our  present  Section  137 *555, was  constitutional. 

In  the  1923  case  of  Little  Prairie  Special  Road  District  vs* 
Pemiscot  County,  249  3«W»,599i  and  in  the  1924.  case  of  State  v. 
Barry  County,  2>8  S.W.  710,  the  Missouri  Supreme  Court,  while  not 
passing  specifically  upon  the  constitutionality  of  this  law,  as- 
sumed its  constitutionality,  in  view  of  all  which  we  believe  it  to 
be  constitutional*-'  . 


CONCLUSION 

It  is  the  opinion  of  this  department  that  a law  which  requires 
that  a portion  of  the  money  produced  by  the  levying  of  a tax  under 
authority  of  the  first  sentence  of  Section  12(a),  of  Article  X,  of 
the  Constitution  of  Missouri  194£,  be  paid  over  to  a special  **oad  dist 
rlct  in  proportion  to  the  amount  of  money  produced  within  such  spe- 
cial road  district,  is  constitutional,  - 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant^  Mr,  Hugh  P.  Williamson, 


Very  truly  yours# 


JOHN  M*  DALTON 
Attorney  General 


DEPARTMENT  OF  PUBLIC  | Counties  of  residence  of  state 

HEALTH  AND  WELFARE:  patients  at  Missouri  State 

DIVISION  OF  MENTAL  DISEASES:  School  are  not  liable-  for 


TRANSPORTATION  CHARGES  OF  transportation  costs  incurred 


in  treatment. 
July  30,  1954 


Mr,  B,  S.  Ragland,  Director 
Division  of  Mental  Diseases 
Department  of  Public  Health 
and  Welfare 

Jefferson  Gity,  Missouri 


Attentions  W,  K,  Prior,  Business  Manager 


Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows: 

«Please  advise  if  the  Gounty  is  responsible 
for  transportation  charges  and  expenses  in- 
curred when  a Gounty  Patient  from  a State 
Institution  is  transferred  to  a Charitable 
d»  Private  Hospital  for  care  and  treatment, 
as  they  would  be  under  Section  202.340 
R.S.  Mo.  1?53. 

«In  the  particular  case  of  Buelah  Pulliam, 
on  which  you  made  a decision  for  Marion 
Gounty  which  appeared  in  the  newspaper  on 
May  12,  1954,  please  advise  if  Marion  County 
is  responsible  for  transportation  and  hos- 
pital charges  for  her  and  her  offspring. 

This  county  has  refused  to  pay.” 

We  are  further  advised  by  B.  E.  Ragland,  Director,  Division 
of  Mental  Diseases,  that  your  request  relates  to  mentally  defec- 
tive children  who  have  been  committed  to'  the  Missouri  State  School 
under  the  provisions  of  sections  202*590  to  202.660,  inclusive, 
RSMo  1949.  We  are  further  advised  that  the  particular  transporta- 
tion charges  and  expenses  to  which  you  refer  arise  by  reason  of 
sending  children  so  committed  to  charitable  or  private  hospitals 
for  specialized  care  and  treatment. 

We  have  examined  the  statutes  relating  to  the  Missouri  State 
School  and  find  that  under  Section  202.630  RSMo  1949,  liability 
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has  been  imposed  upon  the  bounties  of  residence  of  state  patients 
for  expenses  incurred  in  transporting  such  patients  back  to  the 
county  from  whence  admitted  upon  recovery,  We  also  find  that  un- 
der the  same  statute  similar  liability  has  been  imposed  upon  such 
counties  for  transportation  charges  and  expenses  incurred  in  the 
.transfer  of  any  of  such  patients  who  become  dangerously  insane  to 
the  nearest  State  Hospital  to  the  county  of  residence  of  such 
state  patient,  these  are  the  only  statutes  which  relate  to  the 
payment  of  transportation  of  patients  subsequent  to  their  recep- 
tion at  the  Missouri  State  School. 

In  the  absence  of  any  further  statutes  imposing  liability 
upon  the  county  of  residence  for  transportation  charges  and  ex- 
penses incident  to  the  removal  of  state  patients  from  the  Missouri 
State  School  to  charitable  or  private  hospitals  for  specialized 
treatment,  we  do  not  believe  that  such  counties  are  liable  there- 
for. 

We  believe  what  has  been  said  heretofore  also  answers  your 
inquiry  with  respect  to  the  particular  case  of  Buelah  Pulliam. 

For  your  further  information,  a copy  of  the  official  opinion  re- 
lating to  this  subject,  which  was  delivered  under  date  of  May  10, 
1954,  to  Honorable  Harry  J . Mitchell,  Prosecuting  Attorney  of 
Marion  County,  Missouri,  is  herewith  enclosed. 

CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  transportation 
charges  and  expenses  incident  to  the  transfer  of  state  patients 
from  the  Missouri  State  School  to  charitable  or  private  hospitals 
for  specialized  treatment  and  care,  are  not  a liability  of  the 
county  of  residence  of  such  state  patients. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Will  F.  Berry,  Jr. 

Yours  very  truly, 


John  M.  Dalton 
Attorney  General 


Enclosure: 


5-10-54  to  Harry  J . Mitchell 
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PERSONNEL : 

MERIT  SYSTEM: 

STATE  HOSPITAL: 

SUPERINTENDENT  OP  STATE  HOSPITAL: 
STATE  EMPLOYEES : 

EMPLOYEES : 


November*  29 » 1954 


Mr*  B«  E.  Ragland,  Director 
Division  of  Mental  Diseases 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Mr*  Ragland* 

This  will  acknowledge  receipt  of  your  letter  of  November  8, 
1954#  requesting  an  opinion  of  this  office  on  the  following 
question* 

"Can  a person  employed  at  Superintendent  of 
a State  Hospital#  as  provided  by  the  rules 
and  regulations  of  the  State  Merit  System, 
accept  employment  by  the  University  of  Mis- 
ouri  during  his  tenure  of  office  as  Super- 
intendent?" 

It  is  assumed  from  this  request  that  the  contemplated  employ- 
ment of  the  superintendent  by  the  University  of  Missouri  would  be 
in  the  nature  of  part-time  employment  and  that  during  such  part- 
time  employment,  the  superintendent  could  continue  to  perform  the 
duties  of  and  act  as  superintendent  of  his  state  hospital* 

The  basic  principles  upon  which,  this  problem  should  be  deter- 
mined have  been  expressed  by  the  Supreme  Court  of  Missouri  en  banc 
In  the  case  of  State  ex  rel  McGaughey  v.  Grays ton,  163  SW2d  335, 
l,c*  339,  349  Mo,  700,  where  the  court  expressed  as  its  view  that 
the  common  law  was  well  asttled  that  public  officials  were  by  the 
common  law  prohibited  from  holding  more  than  one  office  at  the  same 
time  only  when  such  offices  were  incompatible,  that  is,  where  the 
duties  of  the  various  offices  were  inconsistent,  antagonistic,  re- 
pugnant, or  conflicting*  In  this  connection  the  court  said* 

"The  settled  rule  of  the  common  law  pro- 
hibiting a public  officer  from  holding  two 


Superintendent  of  state  Hospital 
may  accept  other  employment  if 
such  employment  does  not  conflict 
with  his  position  as  superintendent. 
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incompatible  offices  at  the  same  time  has 
never  been  questioned*  The  respective 
functions  and  duties  of  the  particular 
offices  and  their  exercise  with  a view 
to  the  public  interest  furnish  the  basis 
of  determination  in  each  case*  Gases  have 
turned  on  the  question  whether  such  duties 
are  inconsistent,  antagonistic,:  repugnant 
or  conflicting  as  where,  for  example,  one 
. , office  is  subordinate  or  accountable  to 
the  other «n 

This  doctrine  has  been  followed  likewise  by  the  St,  Louis 
Court  of  Appeals  in  the  more  recent  case  of  Bruce  v*  City  of  St, 
Louis,  217  SW2d  744#  where  the  court  said; 

MThe  limitation  at  common  law  upon  the  hold- 
ing of  two  or  more  offices  at  one  and  the 
same  time  extends  no  farther  than  to  prohibit 
the  holding  of  incompatible  offices.  Any 
further  inhibition  must  be  constitutional  or 
legislative*  42  Am, Jur*,  Public  Officers, 
sec*  59.” 

As  is  pointed  out  by  these  cases,;  the  common  law  only  pro- 
hibits an  official  holding  more  than  one  position  in  the  state 
where  such  positions  are  incompatible*  Any  further  prohibitions 
against  such  dual  employment  must  be  by  specific  provision  of 
either  the  constitution  or  statutes,  A search  of  the  Constitution 
of  Missouri  and  the  Missouri  statutes  has  failed  to  reveal  any 
prohibition  against  such  dual  employment  as  you  mention  In  your 
request.  However,  it  should  be  noted  that  Rule  6.4  (c)  of  the 
rules  and  regulations  of  the  Personnel  Advisory  Board  of  the 
State  of  Missouri  provides  as  follows  t 

«(c)  Conflicting  Employment.  No  employee 
shall  nave  Conflicting"  employment  while  in 
a position  subject  to  the  provisions  of  the 
Law.  Determination  of  such  conflict  shall 
be  made  by  the  Director  and  the  appointing 
authority*” 

Under  this  regulation,  the  same  as  under  the  general  common 
law  rule  against  one  person  holding  two  incompatible  offices,  the 
question  resolves  itself  into  one  of  fact  as  to  whether  or  not 
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the  duties  of  the  two  offices  will  conflict  or  interfere  with 
each  other.  As  you  will  note,  the  regulation  quoted  above  pro- 
vides that  this  determination  of  fact  as  to  any  conflict  is  to 
bo  made  "by  the  Director  and  the  appointing  authority,” 


CONCLUSION 


Therefore,  it  is  the  conclusion  of  this  office  that  there  is 
no  legal  prohibition  against  a superintendent  of  a state  hospital 
accepting  employment  by  the  University  of  Missouri  during  his 
tenure  of  office  as  superintendent  if  the  two  employments  are  not 
incompatible  and  do  not  conflict,  and  the  factual  determination 
of  whether  or  not  there  is  such  incompatibility  or  conflict  is 
to  be  made  by  the  appointing  authority  and  the  Director  of  the 
Personnel  Advisory  Board  where  the  employee  comes  under  the  state 
merit  system  plan. 

The  foregoing  opinion,  which  I hereby  approve,  waB  prepared 
by  my  Assistant,  Mr.  Fred  L,  Howard* 

Very  truly  yours. 


FLHtsm 


John  M,  Dalton 
Attorney  General 


AD>Ti'NISTXATIVE  LAW: 

BARBERS : 
RULES  AND  REGULATIONS: 

V - 


Barber  Board  does  nob  have  power  to 

prescribe  rule  limiting  period  of  time 

within  which  the  eighteen-month  apprenti 
ship  must  be  spent. 


Mr  *,Charlas  Pi  Qulnlin 
Secretary#  State  Board  of 
Barber  Examiners 
906  Glim  Street 
st*  Louie*  Missouri  .< 

Deer  Mr*  Quin  lint 

This  is  in  response  to  your  request  for  an  opinion  dated 
November  2k*  195>L*  which  reads  es  follows: 

"It  has  been  brought  to  the  attention  of 
the  Barber  Board  that  there  is  some  dis- 
satisfaction with  the  current  statue  of 
the  law  a e pertains  to  apprentices  in  the 
barber  profession*.  As 'provided  in  Bub* 
section  % In  Section  320.OQO,  R*S.  Mo* 

19I4.9,  . a person  desiring;  to  practice  bar* 
behlag  in  the-  state  is  required  to-  hate 
either  studied  the  trade  for  two  years 
as  a registered  apprentice#  or  attended 
a six-month  school  and  served  an  addi- 
tional  eighteen  months  as  ft  ragi stored 
apprentice  before  being  authorised  to 
receive  a certificate  of  registration 
authorising  him  to  practice  the  trade  In 
this  state* 

"Certain  barbers  in  the  state  are  accepting 
apprentices  under  this  provision  of  the 
law#  only  to  have  them  quit  after  a period 
of  a few  months  during  the  eighteen -month 
training  period*  after  a period  of  several 
months  or  even  several  years  these  one* time 
apprentices  will  return  and  pick  up  where 
they  left  off  on  their  apprentice  period# 
thereby  being  authorised  to  take  the  exam- 
ination and  to  receive  their  certificate  of 
registration  upon  the  completion  of  the 
stipulated  period  as  provided  for  in  the 
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statutes,  however  long  a period  of  time 
elapses  between  the  start  of  their  training 
and  their  examination  for  a barbers  certify 
1 cate, 

"It  has  always  been  the  interpretation  of 
the.  Barber  Board  that  we  are  not  justified 
under  the  present  status  of  the  law  In  re* 
quiring  that  this  appren tide Ship  be  served 
continuously  or  within  a stipulated  period* 

As  previously  stated,  there  aas  been  some 
agitation  among  some  of  the  barbers  to 
require  that  a time  limit  be  set  during 
whleh  this  training  ean  be  completed. 

"Would  you  please  advise  the  Board  of  your 
opinion  as  to  whether  or  not  a time  limit 
such  as  this  would  be  justified  by  the 
action  of  title  Board,  or  is  it  your  opinion 
that  this  is  a matter  of  which  the  Legis- 
lature would  have  to  take  cognisance. 

"A  resolution  was  adopted  at  the  last,  con- 
vention of  the  State  Journeymen  Barbers  to 
require  that,  as  stated  above,  a time  limit 
be  set  within  which  an  apprentice  must 
complete  his  training  for  his  license, 
making  an  exception  only  in  the  case  of  a 
man  serving  in  the  Aimed  Forces. 

"Your  opinion  as  to  the  above  would  be 
appreciated." 

The  State  Board  of  Barber  Examiners  is  an  administrative 
body  and  as  such  is  limited  in  iis  rule  making  powers.  It  is 
said  in  k2  Am,  JUr.,  Seotion  53,  page 

"The  scope  and  extent  of  the  power  of 
administrative  authorities  to  enact  rules 
and  regulations  is  limited  by  the  Federal 
and  state  Constitutions  and  the  statutes 
granting  them  such  power.  In  many  cases 
the  power  to  make  rules  and  regulations 
on  a particular  subject  is  a limited  power, 
having  respect  to  mod©  and  form  and  time 
and  circumstance,  and  not  to  substance* 

But  in  other  oases  the  power  is  much  more 
extensive  and  substantial  and  may  be  under- 
stood to  give  plenary  control  over  those 
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subjects.  The  rule  of  construction  as  to 
the  extent  of  the  power  granted  depends* 
at  least  in  some  sort*  upon  the  nature  of 
the  sub  jest  matter*  The  extent  of  the 
power  must  be  determined  by  the  purpose 
of  the  act  end  the  difficulties  its  execu- 
tion might  encounter.  Since  the  power  to 
make  regulations  is  administrative  in 
nature,  legislation  may  not  be  enacted 
under  the  guise  of  its  exSreise  by  Issuing 
a ‘regulation*  which  is  out  of  harmony 
with,  or  which  alters*  extends*  or  limits* 
the  statute  being  administered,  or  which 
la  inconsistent  with  the  expression  of  the 
lawmakers*  intent  in  other  statutes*  The 
administrative  officer's  power  must  be 
exercised  within  the  framework  of  the  pro- 
visions bestowing  regulatory  powers  on  him 
and  the  policy  of  the  statute  which  he 
administers.  He  cannot  initiate  policy 
in  the  true  sense,  but  must  fundamentally 
pursue  a policy  predetermined  by  the  "same 
power  from  which  he  derives  his  authority, 

* *" 

Sutherland's  Statutory  Construction,  Section  6603,  sayst 

"Administrative  agencies  are  purely  crea- 
tures of  legislation  without  inherent  or 
common-law  powers.  The  general  rule  applied 
to  statutes  granting  powers  to  administrative 
boards,  agencies  or  tribunals  is  that  only 
those  powers  are  granted  which  are  expressly 
or  by  necessary  Implication  conferred,  and 
the  effect  usually  has  to  accomplish  a 
rather  strict  interpretation  against  the 
exercise  of  the  power  claimed  by  the  adminis- 
trative body.  The  rule  has  been  variously 
phrased.  Including  language  to  the  effect 
that  a power  must  be  ’plainly'  expressed; 
that  a power  is  not  to  be  ’inferred’  or 
taken  by  ’implication';  or  that  the  juris- 
diction of  an  administrative  agency  is  not 
to  be  'presumed, ’" 

See  also  State  ex  rel.  Springfield  Warehouse  and  Transfer 
Co,  et  al.  v.  Public  Service  Commission,  2I4.O  Mo.'  App,  llij.7,  225 
S.W.  (2d)  792,  79l|.* 
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The  power  to  require  an  apprentice  to  serve  the  eighteen** 
month  apprenticeship  period  prescribed  In  Section  328.080,  RSMo 
1949#  Cum.  Sup.,  1953#  within  a specified  time  limit  is  a legis- 
lative power.  It  is  said  in  lj.2  Am.  Jur.,  Section  36,  page  329* 

"Legislative  power  is  the  power  to  make, 
alter,  or  repeal  laws  or  rules  for  the 
future.  To  make  a rule  of  conduct  ap- 
plicable to  an  individual  who  but  for 
such  action  would  be  free  from  it  is  to 
legislates  b # * Administration  has  to 
do  with  the  carrying  of  lavs  into  effect, 
their  practical  application  to  current 
affairs  by  way  of  management  and  over- 
sight Including  investigation,  regulation, 
and  control,  in  accordance  with  and  in 
execution  of  the  principles  prescribed  by 
the  lawmaker. " 

The  Board  of  Barber  Examiners  has  power  to  make  rules  con- 
cerning sanitation  subject  to  the  approval  of  the  Division  of 
Health  of  the  State  Department  of  Public  Health  and  Welfare,  but 
inasmuch  as  we  find  no  statute  granting  the  Board  the  authority 
to  make  a rule  requiring  the  eighteen-month  apprenticeship  to  be 
served  within  a limited  period  of  time,  we  must  conclude  that 
the  making  of  such  rule  is  beyond  the  power  of  the  Board. 


QOHOLUSION 

It  is  the  opinion  of  this  office  that  the  State  Board  of 
Barber  Examiners  does  not  have  the  power  to  prescribe  a rule 
limiting  the  period  of  time  within  which  the  eighteen-month 
training  period,  provided  for  in  Section  328,080,  RSMo  I9lj.9, 

Gum.  Sup.,  19£3*  must  be  spent. 

• -l  - - 

The  foregoing  opinion,  which  £ hereby  approve,  was  prepared 
by  ray  Assistant,  John  W,  Inglish. 


Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 

JWItml 
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LICENSES  . . The  ten  dollar  fee  required  for  the  issuance  of  a 

| permit  to  engage  in  the  pharmacy  business  by  Section 
PHARMACY*  338*220  RSMo,  Cumulative  Supp.  1953 * is  not  a tax 

, and  must  be  paid  by  a purely  charitable  organization 
TAXATIONS v engaging  in  the  pharmacy  business* 


May  12,  1954 


FILED 


Honorable  Charles  W,  Riley,  Secretary 
State  Board  of  Pharmacy 
245  Wilhoit  Building 
Springfield,  Missouri 

Dear  Sirs 

By  letter  dated  April  27,  1954#  you  requested  an  official 
opinion  as  follows t 

"We  have  encountered  some  difficulty  In  ool- 
looting  the  annual  #10.00  permit  fee  from  the 
Barnea  Hospital  Pharmaoy.  As  you  know,  this 
fee  is  required  of  all  pharmacies  according 
to  Section  338,220,  R.  S.  M©.,  1949. 

"Barnes  Hospital  contends  that  it  does  not 
have  to  pay  the  annual  #10.00  permit  fee  for 
the  reason  that  it  is  a non-profit  Institu- 
tion and  therefore  not  subject  to  the  tax. 

It  does  not  pay  the  annual  tax  to  the  City  of 
St.  Louis  and  feels  that  this  is  sufficient 
Justification  for  refusal  t©  pay  the  permit 
fee  to  the  State  of  Missouri.  It  should  he 
noted,  however,  that  Sales  Tax  is  paid  on 
sales  from  the  pharmacy* 

"For  your  information,  the  Board  has  in  effect 
and  on  file  with  the  Secretary  of  State  the 
following  Regulation* 

* 1 Regulation  13.  Hospital  pharmacies,  physician- 
owned  el lnio -pharmacies , and  chemist  shops  shall 
come  under  the  act  as  drug  stores.* 

"We  would  appreciate  your  opinion  as  to  this 
hospital  is  subject  to  the  annual  permit  fee 
as  prescribed  by  the  statute •" 
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Section  338.220  RSHo,  Cumulative  Svypi  1953$  requires  the 

a fee  of  $10.00  for  the  issuance  of  a penait  to  operate 
within  the  state.  Said  Section  breads  as  follows! 

*1.  On  and  after  sixty  days  from  end  after 
the  talcing  effect  of  sections  338*210  to  338.300# 
it  shall  be  unlawful  for  any  person#  copartner- 
ship, association  or  corporation (to  open,  estab- 
Hah,  operate  or  maintain  any  pharmacy,  as  defined 
by  statute,  with!*  the  state  of  fissouri,  without 
first  obtaining  a permit  to  do  so  from  the  Missouri 
board  of  pharmacy.  , I 

»2.  Application  for  such  j^mj^|shall  be  made 
upon  a form  to  be  prescribed  and  "furnished  by 
said  board!  such  application  shell  be  accompanied 
byr  R fee  0f  ten  dollars.  The  permit  issued  shall 
be  for  one  year  only,  but  may  be  renewable  annually 
upon  payment  of  a Hire  fee.  Separate  applications 
shall  be  made  and  separate  permits  required  for  each 
pharmacy  opened,  established,  operated  or  maintained 
by  the  same  owner. 


«3.  All  permits  or  renewal  fees  collected  under 
the  provisions  of  sections  338.210  to  338.300 
shall  be  deposited  in  the  state  treasury  to  the 
credit  of  the  Missouri  board  of  pharmacy  fund, 
to  be  used  by  the  Missouri  board  Of  pharmacy 
in  the  enforcement  of  the  provisions  of  sectiona 
338.210  to  338.300,  when  appropriated  for  that 
purpose  by  the  general  assembly*” 

"Pharmacy”  is  defined  by  Section  338.210  RSMo  Cumulative 
Supp.  1933,  as  follows! 

«As  used  In  sectiona  338.210  to  338.300  'pharmacy* 
shall  mean  any  pharmacy,  drug,  chemical  store,  or 
apothecary  shop,  conducted  for  the  purpose  of 
compounding,  and  dispensing  or  retailing  of  ary 
drug,  medicine,  chemical  or  poison  when  used  in  the 
compounding  of  a physician's  prescription.” 
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The  Constitution  of  Missouri,  19k&»  by  Article  X,  Section  6, 
gives  the  Legislature  authority  to  exempt  from  taxation  certain 
type#  of  property.  That  Section  reads  as  follows  i 

"All  property,  real  and  personal,  of  the  state, 
counties  and  other  political  subdivisions,  and 
non-profit  cemeteries,  shall  be  exempt  from 
taxation*  and  all  property,  real  and  personal, 
not  held  for  private  or  corporate  profit  and 
used  exclusively  for  religious  worship,  for 
schools  end  colleges,  for  purposes  purely 
ShaidtaWU^  or  for  agricultural  and  hfcrtl* 
cultural  societies  may  be  exempted  from  taxation 
by  general  law.  All  laws  exempting  from 
taxation  property  other  then  the  properly 
enumerated  in  this  article,  shall  be  void," 

By  authority  of  said  Article  X,  Section  6,  the  Legislature 
enacted  Section  137,100  RSMo  19h9,  which  reads  as  follows t 

"The  following  subjects  shall  be  exempt 
from  taxation  for  state,  county  or  local 
purposes* 

"(1)  Lands  and  other  property  belonging 
to  this  state) 

"(2)  Lands  and  other  properly  belonging 
to  any  city,  county  Or  other  political 
subdivision  in  this  state,  including 
market  houses,  town  halls  and  other  public 
structures,  with  their  furniture  and  equip- 
ments and  on  public  squares  and  lots  kept 
open  for  health,  use  or  ornament) 

"(3)  Lands  or  lots  of  ground  granted  by  the 
United  States  or  this  state  to  any  county, 
city  or  town,  village  or  township,  for  the 
purpose  of  education,  until  disposed  of  to 
individuals  by  sale  or  lease* 

«(!i)  Nonprofit  cemeteries) 

"(5)  The  real  estate  and  tangible  personal 
properly  which  is  used  exclusively  for  agri- 
cultural or  horticultural  societies  heretofore 
organized,  or  which  may  be  hereafter  organized 
In  this  state) 
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"(6)  All  property!  real  and  personal  actually 
and  regularly  used  exclusively  for  religious 
worship!  for  schools  and  colleges!  or  for  pur- 
poses purely  charitable*  and  not  held  for  private 
or  corporate  profit  shall  be  exempted  from 
taxation  for  State*  city*  county*  school*  and 
local  purposes}  provided*  however*  that  the 
exemption  herein  granted  shall  not  Include  real 
property  not  actually  used  or  occupied  for  the 
purpose  of  the  organisation  but  held  or  used 
as  investment  even  though  the  Income  or  rentals 
reoelved  therefrom  be  used  wholly  for  religious* 
educational  or  charitable  purposes*  (I*.  1945 
p*  1799  See*  5)" 

We  assume  that  Barnes  Hospital  denies  their  liability  for 
the  license  fee  on  the  ground  that  said  pharmacy  is  used  "for 
purposes  purely  charitable*  and  not  held  for  private  or  corporate 
profit •* 

Assuming  for  the  purpose  of  this  opinion  only  that  said 
property  is  used  only  for  purely  charitable  purposes  and  not 
for  private  and  corporate  profit*  we  conclude  that  the  Barnes 
Hospital  is  liable  for  the  payment  of  the  fee  mentioned  in 
Section  338*220,  if  said  hospital  is  engaged  in  the  "pharmacy” 
business  as  defined  by  Section  338. 210  supra*  This  conclusion 
is  baaed  upon  the  holding  of  the  Supreme  Court  of  Missouri  In 
State  vs*  Parker  Distilling  Company*  23b  Mo*  219,  139  S*W.  453* 
wherein  the  defendant  objected  to  the  payment  of  a fee  for  a 
license  to  engage  in  the  manufacture  and  sale  of  intoxicating 
liquor*  The  Court  made  a distinction  between  the  assessment 
of  a license  fee  and  taxation  saying  (l*c*  2£>8,  259)8 

”The  authorities  clearly  show  what  the  difference 
is  between  taxation  and  the  licensing  of  a bujtsness 
or  oecupationi  and  that  there  is  no  necessary- con- 
nection between  the  two*  'A  business  may  be  taxed 
and  yet  hot  licensed*  or  it  may  be  licensed  and 
yet  not  taxed* 1 (Youngblood  v.  Sexton,  32  Mich* 
l*c*  425*  (Cooley))* 

"This  difference  is  stated  by  Mr*  Black  in  his 
work  on  Intoxicating  Liquors*  section  108*  in 
the  following  language:  *If  the  business  is 
under  no  legal  condemnation,  but  Is  open  to 
all  persons  to  engage  in,  then  the  imposition 
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of  a tax  upon  It  cannot  be  regarded  as  a license, 
because,  by  universal  consent,  a license  Is 
defined  as  a permit  to  do  some  or  engage  In  some 
occupation  which,  without  such  permission,  would 
be  unlawful*  A license  law,  therefore,  assumes 
the  Illegality  of  the  business,  and  denounces 
penalties  Upon  those  who  pursue  it  without  previous- 
ly protecting  themselves  by  procuring  a license* 1 

MAnd  in  the  same  section  he  defines  taxation 
as  follows:  'taxation,  on  the  other  hand, 
assumes  the  legality  of  the  business  for  any 
One  who  may  choose  to  pursue  it,  but  imposes  a 
burden  for  the  public  benefit  upon  those  engaging 
In  it*  The  case  is  not  altered  by  the  fact 
that  payment  of  the  tax  is  made  a condition 
precedent  to  the  right  to  engage  in  the  business** 

*£t  should  also  be  observed  in  this  connection 
that  the  Act  of  1909  does  not  purport  to  Impose 
a direct  tax  upon  the  property  mentioned  therein* 

The  most  that  counsel  contend  for,  in  that 
regard,  is  that  the  act  imposes  an  indirect  tax 
upon  the  property  of  respondent,  by  requiring  it 
to  pay  the  fees  upon  all  sales  mentioned  in 
section  5 of  the  act* 

MHaving  thus  determined  that  the  burden  imposed 
by  said  section  five  is  that  of  a license  fee, 
required  to  be  paid  for  the  privilege  of  conduct- 
ing business  of  respondent  and  not  a tax  upon 
its  property,  we  will  return  to  the  original 
proposition  presented* 

It  being  illegal  to  operate  a pharmacy  without  being 
properly  licensed,  as  it  was  illegal  in  the  Parker  ease  to 
manufacture  and  sell  liquor  without  license,  the  fee  required 
by  Section  338*220  must  be  declared  not  to  be  a tax.  Section 
137*100  supra  exempts  property  used  for  purely  charitable 
purposes  from  taxation,  and  not  from  the  payment  of  license 
fees*  There  being  no  other  applicable  exemption  statute, 
we  must  conclude  upoh  the  facts  assumed  in  this  opinion  that 
Barnes  Hospital  should  be  required  to  pay  the  ten  dollar  fee 
required  by  Section  338*220* 
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CQNCLWBIQN 


It  isi  therefore*  the  opinion  of  this  offiee  that  the 
ten  dollar  fee  required  for  the  issuanee  of  a permit  to  engage 
in  the  pharmacy  business  by  Section  33®  *220  RSMo#  cumulative 
Supp.  1953*  is  not  a tax  and*  therefore#  upon  the  facts 
presented  in  your  letter*  must  be  paid  by  Barnes  Hospital* 

This  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant*  Mr.  Paul  McGhee. 

Very  truly  yours# 


PMcGilvd 


JOHN  M.  DALTON 
Attorney  General 


CONSTITUTION:  Section  338. 260  RSMo, 

BOARD  OP  PHARMACY:  can  be  enforced, 
CRIMINAL  LAW: 


Cumulative  Supp.,  1953,  ‘ 


Charles  W.  alley*  Secretary 


State  Board  of 
245  Wilhoit  Bu 


Dear  Sir: 

By  letter  dated  April  27*  1954#  you  requested  an  official 
opinion  as  follows: 

id  to  ua  that  the  above 
Cumulative 


section*  (Section  ..  ...  . . , 

Supp.,  I953), . is  unconstitutional  aad  ls  not 
capable  of  enforcement.  We  would  > appreciate 
your  opinion  as  to  whether  this  section  ana 
be  enforced  or  not*1*  (flatter  in  parenthesis  added*} 

Section  338*260  SSJIo,  Cumulative  supp*,  1953*  reads 
as  follows: 


"No  person  shall  carry  on,  conduct  or  trans- 
act a retail  business  under  a name  which 
contains  as  part  thereof the  words  * pharmacist1 , 
♦pharmacy* , * apothecary**  * apothecary  shop* , 

« ehei&lat shop*  * ■|dru@;.etor»  * *.  * druggist*'*  . 

♦drugs**  or  an?  word  of  similar  or  lifce  im- 
port, unless  the  place  of  business  is  super- 
vised by  a registered  pharmacist.0 

Section  338. 3I0  RSMo,  GumulativeSupp.,  1953/maJces  it  a 
misdemeanor  to  unlawfully  us©  the  words  prescribed  by  Section 
338.260.  said.  Section  reads  as  follows i 

H Every  person  who  violates  any  provision 
of  sections  338.210  to  338.300  shall,  upon 


. ..  MMBBj  w ...... ..  . 300  shall,  upon 

conviction  thereof,  be  adjudged  guilty  of 
a misdemeanor  •** 
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The  Legislature  has  declared  that  certain  terms  be  not 
used  In  the  name  of  a retail  business  unless  that  business  is 
supervised  by  a registered  pharmacist.  The  Legislature  has 
further  provided  that  any  person  so  doing  shall  be  deemed 
guilty  of  a misdemeanor.  The  Legislature  has  defined  what 
constitutes  a crime  and  made  provision  for  punishment  thereof* 
Therefore*  Section  338,260  can  be  enforced* 

There  is  a strong  presumption  that  every  legislative 
enactment  is  constitutional.  That  presumption  is  stated  by 
the  Rtipreme  Court  of  Missouri  in  Hickey  vs.  Board  of  Education* 
2^6  S*W*,  ( 2)  77$ 9 l«c  • 778  as  follows t 

"■*>  * •»  'It  is  a fundamental  principle  of 
constitutional  law  that  a State  Constitution 
is  not  a grant  of  power  as  is  the  Constitution 
of  the  United  States  but,  as  to  legislative 
power*  it  Is  only  a limitation!  and,  therefore* 
except  for  the  limitations  imposed  thereby, 
the  power  of  the  State  Legislature  is  unlimited 
and  practically  absolute*’  Kansas  City  V.  Fish- 
man, 362  Mo.  352,  214  S.W*  2d  377*  379(1*2), 

Those  limitations  must  be  ’expressed  in  the 
Constitution  or  clearly  implied  by  its  pro- 
visions*' State  v.  Shelby,  333  Mo.  IO36*  6I4. 

S.W. 2d  269,  271(2).  A Btatute  will  not  be 
held  unconstitutional  unless  it  clearly  and 
undoubtedly  contravenes  some  c onst itutlonal 
provision.  State  ex  rel.  Hughes  v.  South- 
western Bell  Telephone  Co.,  y$Z  Mo.  713* 

179  S.W. 2d  77,  80 (3^*3).  * ■»  *" 

The  courts  do  not  look  with  favor  upon  a ministerial 
officer  questioning  the  constitutionality  of  a statute 
concerning  their  official  duties.  The  Supreme  Court  of 
Missouri  in  State  ex  rel  Chicago,  R.I,  & P#  Railway  Company 
vs.  Becker*  1|1  S*W.  (2)  188  quoted  with  approval  the  fol- 
lowing, l.c.  191* 

“ 'To  allow  mere  ministerial  officers,  who  have 
no  direct  personal  interest  in  the  matter*  to 
refuse  to  perform  an  act  clearly  pointed  out,  and 
mad©  their  official  duty,  by  a statute,  on  the 
ground  that  the  performance  of  the  act  would 
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violate  the  constitution,  would  be  establishing 
a vary  dangerous  precedent,  and  one  not  warranted 
by  the  authorities*  It  would  be  deciding  a consti- 
tutional question,  affecting  the  right  of  third 
parties,  at  the  Instance  of  officers  whose  duties 
are  merely  ministerial,  and  wh6  have  no  direct 
interest  In  the  question,  and  cannot,  in  any 
event,  be  made  responsible* * Thoreson  v.  State 
Board  of  Examiners,  19  TJtah,  ldc.  elt*  31,  57 
175#  178."  5 

Me  suggest,  therefore,  that  your  Board  should  rely  upon 
the  strong  presumption  of  constitutionality  of  the  statutes 
in  question,  and  should  leave  to  persons  adversely  affected 
by  the  enforcement  of  said  statutes  the  raising  of  the  question 
of  the  constitutionality  of  such  statutes. 

CONCLUSION 

In  the  premises,  therefore,  it  is  the  opinion  of  this 
office  that  Section  338,260  RSMo,  Cumulative  Supp*,  1953# 
can  be  enforced. 

This  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Mr . Paul  McGhee* 


Very  truly  yours. 


PMoGllvd 


JOHN  M.  DALTON 
Attorney  General 


— r « - 

CIRCUIT  JUDGES:  A circuit  judge  may  accept  an  appointment  as 
. ~ . arbitrator  between  private  interests,  and  he 

may  aecept  compensation  therefor,  so  long  as 
the  acceptance  of  such  position  does  not  inter 
fere  with  the  proper  discharge  of  his  duties 
as  circuit  judge. 


Honorable  Henry  A,  Rlederer 
Judge  of  the  Circuit  Court 
Division  Ho,  1 
Kansas  City,  Missouri 

Dear  Sin 

Tour  recent  request  for  an  official  opinion  reads  as 
follows: 

"Attached  please  find  copy  of  letter  dated 
November  m»  195k#  in  which  the  writer  is 
asked  to  serve  on  an  Arbitration  hoard  con- 
■ etltuted  pursuant  to  a private  Collective 
Bargaining  Agreement  between  the  two  par- 
ties mentioned  therein. 

"I  should  like  to  he  able  to  answer  offi- 
cially the  Inquiry  contained  therein  as  to 
whether  I am  in  a position  to  accept  this 
appointment.  Therefore,  your  opinion 
thereon  is  requested.  This  request  ia 
further  predicated  upon  the  assumption 
that  the  time  required  for  the  performance 
of  these  arbitration  duties  will  not  inter- 
fere with  the  regular  duties  performed  by 
the  court. 

"I  have  examined  the  Canons  of  Judicial 
Ethics  issued  by  the  Executive  secretary 
of  the  Judicial  Conference  of  Missouri 
dated  October  k»  195k#  and  find  nothing 
therein  contrary  to  the  assumption  of  such 
additional  employment.  However,  I respect- 
fully call  your  attention  to  the  provisions 
of  Section  &7&.013  contained  in  the  Missouri 
Revised  Statutes  Cumulative  Supplement  for 
1953#  and  particularly  to  the  last  sentence 
thereof,  which  reads  as  follows: 
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*No  Circuit  judge  shall  practice  law  or 
do  a law  business  nor  shall  he  accept, 
during  his  term  of  office,  any  public 
appointment  or  employment  for  which  he 
receives  condensation  for  his  services*1 

"I  do  not  believe  this  sentence  has  been 
construed  and  would  like  your  opinion  as  to 
whether  or  not  the  proposed  service  on  my 
part  would  constitute  ’a  public  appointment 
or  employment1  within  the  meaning  of  this 
section. 

"I  should  also  like  to  be  advised  whether  or 
not  there  is  any  other  section  of  the  law 
which  would  make  the  acceptance  of  such  pro* 
posed  employment  improper  or  illegal," 

You  do  not  so  state,  but  we  feel  justified  in  concluding  from 
the  general  tone  of  your  letter  that  you  would  receive  compensation 
for  serving  on  this  arbitration  board,  apart  from  and  in  addition 
to  your  salary  as  circuit  judge. 

Let  us  first  examine  that  portion  of  Section  Jj.78.Oi3  of  the 
Missouri  Revised  Statutes,  Cum.  Supp.  1953,  quoted  by  you  above. 

We  note  that  it  contains  two  prohibitions  as  to  circuit  judges. 

The  first  is  that  a circuit  judge  "shall  not  practice  law  or  do 
a law  business."  We  do  not  believe  that  serving  as  a member  of 
an  arbitration  board  could  be  construed  as  practicing  law  or 
doing  a law  business.  It  is  well  known  that  membership  on  such 
boards  is  by  no  means  confined  to  lawyers,  nor  are  the  issues 
presented  to  such  boards  exclusively,  even  predominantly,  legal. 

No  doubt  legal  training  and  knowledge  would  enhance  the  qualifi- 
cation's of  a person  to  ait  upon  such  a board,  but  we  do  not 
believe  that  such  sitting  could  be  construed  as  practicing  law 
or  doing  a law  business. 

The  second  prohibition  of  Section  ij.78.Q13,  supra,  is  that 
no  circuit  judge  shall  accept  any  public  appointment  or  employment 
for  which  he  receives  compensation  for  his  services.  Service  on 
the  arbitration  board  would  no  doubt  be  by  "appointment,"  but 
would  such  service  constitute  a "public  appointment  Or  employment"? 
In  this  regard  we  desire  to  discuss  two  matters  pertinent  to  this 
issue.  One  of  these  is  the  obvious  fact  that  a person  could  only 
receive  a public  appointment  or  public  employment  from  a public 
officer  or  a public  body  of  some  sort. 
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There  are  many  oases  which  define  a "public  officer*”  We 
here  note  a few  of  these  cases  arid  their  holdings* 

In  111  P.  (2d)  824,  the  court  held  that  a "public  officer” 
is  one  whose  duties  are  fixed  by  law,  and  who  in  the  discharge 
of  the  same  knows  no  guide,  but  established  laws* 

In  the  case  of  Sowers  v.  Wells*  9 $ F*  (2d)  281*  the  court 
held  that  a "public  officer”  is  an  officer  whose  functions  and 
duties  concern  the  public,  involving  the  idea  of  tenure,  duration, 
fees,  or  emoluments  and  powers,  as  well  as  duty,  all  of  which 
taken  together  constitute  an  office* 

In  the  case  of  Martin  v.  Smith,  1 N*W*  (2d)  163,  the  court 
held  that  a person  employed  cam© t be  a "public  officer"  unless 
there  is  devolved  upon  him  by  law  the  exercise  of  some  proof  of 
the  sovereign  power  of  the  state  in  the  exercise  of  which  the 
public  has  a concern* 

In  the  case  of  Spivey  v*  State,  1G4  F*  (2d)  263,  the  court 
held  that  an  individual  Invested  with  some  portion  of  the  sov- 
ereign powers  of  the  government  to  be  exercised  by  him  for  the 
benefit  of  the  public,  is  a public  officer. 

In  the  case  of  McKinley  v.  Clarke  County,  293  N*W*'  449* 
the  court  held  that  to  constitute  one  a public  officer*  his 
duties  must  either  be  prescribed  by  the  constitution  or  the 
statutes,  or  necessarily  inhere  in,  arid  pertain  to,  the  ad- 
ministration of  the  office  itself,  and  must  embrace  the  exer- 
cise of  public  powers  or  trusts. 

In  the  case  of  Whitney  v.  Rural  Independent  School  Dist. 

Ho.  4*  4 H.W.  (2d)  394*  the  court  held  that  in  determining 
whether  one  is  a "public  officer,”  the  office  itself  must  be 
created  by  the  constitution  of  the  state  or  authorised  by 
statute. 

We  could  quote  numerous  cases  of  the  same  purport,  but  the 
ones  which  we  have  noted  above  clearly  indicate  the  general  law 
upon  this  subject.  In  our  estimation. 

In  the  light  of  the  above  cases,  we  do  not  believe  that  it 
can  be  said  that  either  the  Kansas  City  Power  and  Light  Company 
or  Local  Union  412*  is  a "public  officer”  or  "a  public  body,” 
or  that  a person  appointed  or  employed  by  them  was  accepting  a 
"public  appointment  or  employment, " because  the  appointing 
bodies  were  not  themselves  "public*” 
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In  the  second  place,  looking  at  this  matter  from  a slightly 
different  angle,  we  do  not  believe  that  the  position  of  arbitrator 
in  a controversy  between  the  Kansas  City  Power  and  Light  Company 
and  Local  Union  412  is  a "public  appointment  or  employment,** 
because  it  is  private  rather  than  public.  On  this  point  we  note 
the  following  eases  which  represent  the  general  law# 

In  the  case  of  People  v.  Powell,  274-  N.W*  372,  the  court 
held  that  “private"  means  affecting  or  belonging  to  individuals, 
as  distinct  from  the  public  generally,  and  "public"  means  the 
whole  body  politic  or  all  the  citizens  of  the  state,  the  in- 
habitants of  a particular  place. 

In  the  case  of  State  v,  Whitesides,  9 B.E*  661,  the  court 
stated  that  the  term  "public"  is  opposed  to  the  term  "private," 
and  means  pertaining  to  or  belonging  to  the  people,  relating  to 
the  nation  or  state,  or  community. 

In  the  case  of  Ex  Parte  Horn,  292  Fed,  455,  the  court  held 
that  "public"  is  the  whole  body  politic  or  all  the  citizens  of 
the  state. 

Here  also  we  could  quote  numerous  cases  of  the  same  purport, 
but  we  do  not  feel  that  it  is  necessary  to  do  so.  In  the  light 
of  the  eases  quoted,  we  believe,  as  we  stated  above,  that  the 
position  of  arbitrator  under  the  conditions  stated  by  you  would 
not  constitute  a "public  appointment  or  employment."  It  is 
therefore  our  conclusion  that  the  portion  of  Section  4-?®*Ul3, 
supra,  quoted  by  you,  would  not  prevent  you  from  accepting  the 
position  of  arbitrator  which  has  been  offered  to  you.  Neither 
do  w©  find  any  other  law  or  laws  which  would  serve  as  prohibitive. 
We  are,  of  course,  accepting  as  fact,  in  reaching  the  above 
conclusion,  your*  statement  that  your  acceptance  of  this  position 
will  not  Interfere  with  the  regular  duties  of  your  office  of 
circuit  judge. 

We  do  not  believe  that  the  matter  of  incompatibility  enters 
into  this  situation.  In  this  regard  w©  direct  attention  to  the 
case  of  People  ex  rel.  Bagshaw  v.«  Thompson,  130  P*  (2d)  237, 
l.o.  24.1.  In  its  opinion  in  that  case  the  court  states* 

" .«■  # «■  The  right  to  perform  duties  does  not 
exist  until  there  is  at  least  tenure  or  term 
of  office;  that  is,  the  right  to  perform  the 
duties  incidental  thereto;  tenure  of  office 
refers  generally  to  the  right  to  hold  office 
subject  to  its  termination  by  some  contingency 
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such  as  age  limitation,  resignation,  death, 
removal,  etc.  ^Tenure1  is  sometimes  held 
to  be  synonymous  with  ’tern  of  office1  (Bunt 
v,  Superior  Court,  1?3  Cal,  ij.70,  173  f • 1097 ) , 
which  ordinarily  refers  to  a fixed  period, 

62  Corpus  Juris,  714 • Until  tenure  in  the 
sense  of  term  of  office  exists,  there  can  be 
no  incompatibility  of  official  duty. for  the 
simple  reason  that  there  is  no  * "right  «•  * « 
and  duty  « # invested  (by  law)  * # * to 
perform  a public  function  for  public  benefit.'* * 
People  ex  rel  Chapman  v • Haps ey f supra. ” 


CONCLUSION 

It  la  the  opinion  of  this  department  that  a circuit  Judge 
may  accept  an  appointment  as  arbitrator  between  private  interests 
and  that  he  may  accept  compensation  iherefpr,  so  long  as  the 
acceptance  of  such  position  does  not  interfere  with  the  proper 
discharge,  of  his  duties  as  circuit  judge. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Hugh  IV  Williamson* 


Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


HPWildjml 


Withdrawal  of  candidate  who  has  filed,, declaration 
of  candidacy  need  not  he  acknowledged  to  he 
effective.  Valid  withdrawal  cannot  subsequently 
he  withdrawn.  Such  person's  name  should  not 
appear  on  ballot. 


July  28,  1954 


Honorable  Lawson  Roraju© 

Prosecuting  Attorney 
Macon  County 
Macon#  Mi a sour 1 

Dear  Mr.  Romjuel 

This  la  In  response  to  your  request  for  opinion  dated 
July  22#  1954#  which  reads#  In  part,  as  follows* 

“The  County  Clerk  of  Macon  County  has 
directed  me  to  request  your  opinion  as 
to  the  action#  under  the  law  of  our 
State,  which  he  should  take  in  the  fol- 
lowing factual  situation. 

“Prior  to  the  closing  date  for  filing 
for  of floes  in  April  an  individual  (who 
for  the  sake  of  clarity  I will  hereafter 
refer  to  as  candidate)  filed  himself  for 
precinct  committeeman.  On  July  12  a 
written  statement  or  declaration  in 
appropriate  language  to  Indicate  the  In- 
tention of  the  candidate  to  withdraw  his 
name  from  the  ballot  as  a candidate  for 
precinct  committeeman  was  delivered  to 
the  County  Clerk  by  a third  person.  On 
July  20  the  County  Clerk  received  a 
letter  from  the  candidate  through  the 
mail  dated  July  19  and  requesting  that 
his  name  be  placed  on  the  ballot  for 
precinct  ^aeamitteeman.  Both  of  these 
documents  were  sighed  but  neither  of 
them  was  acknowledged  or  sworn  to. 

Another  man  has  also  filed  in  proper 
time  for  committeeman  in  that  precinct. 


V "'ELECTIONS : 

BALLOTS : 
'COUNTY  CLERKS: 
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"Question*  Should  the  County  Clerk 
order  the  ballots  for  the  particular 
preolnot  to  be  printed  so  as  to  include 
the  name  of  the  person  I have  referred 
to  as  candidate  on  the  ballot?” 

On  June  10,  194$#  this  office  rendered  an  opinion  to 
Honorable  James  Glenn,  Prosecuting  Attorney  of  Macon  County, 
a copy  of  which  we  enclose,,  which  opinion  held  that  "Where  a 
person  has  duly  filed  for  public  office  and  within  the  proper 
time  files  a withdrawal  of  that  candidacy,  said  person  cannot 
subsequently  file  a withdrawal  of  the  withdrawal*" 

We  believe  the  conclusion  of  the  above  opinion  is  sound 
law,  which  leaves  for  our  determination  the  sole  question  of 
the  validity  or  effectiveness  of  the  Instant  candidate's  with- 
drawal^ If  his  withdrawal  was  effective,  his  name  should  not 
appear  on  the  ballot,  but  if  ineffective,  he  has  not  in  fact 
withdrawn,  and  both  his  attempted  withdrawal  and  revocation  of 
his  withdrawal  should  be  ignored* 

In  determining  the  validity  of  his  withdrawal,  the  basic 
question  is  whether  it  was  necessary  that  the  withdrawal  be 
acknowledged.  If  Section  120*230,  MoRS,  Gum.  Supp.  1953# 
passed  by  the  General  Assembly  in  1953  as  part  of  Senate  Bill 
No*  117,  Is  applicable  to  those  who  file  declarations  of  can- 
didacy for  the  primary  election,  acknowledgment  is  necessary; 
otherwise  it  is  not  required* 

On  June  18,  1954#  this  office  rendered  an  opinion  to 
Honorable  Robert  A.  Dempster,  Prosecuting  Attorney  of  Scott 
County,  in  which  Section  120.230,  supra,  was  applied  generally 
to  all  candidates  for  election  in  determining  the  time  within 
which  candidates  might  withdraw  their  candidacy.  Since  that 
date  the  Supreme  Court  of  Missouri  decided  the  case  of  State 
ex  rel*  Preisler  v.  Toberman,  No*  44*409,  April  1954  Session, 
handed  down  on  July  12,  1954#  and  because  of  the  holding  and 
reasoning  of  that  case  w©  hereby  withdraw  the  Dempster  opinion 
above  mentioned. 

The  Preisler  case  held  that  Senate  Bill  No.  117,  67th 
General  Assembly,  Sections  120. 140  - 120.230,  MoRS,  Gum.  Supp. 
1953#  by  implication  repealed  and  replaced  the  certificate  of 
nomination  method  provided  by  Sections  120. ©10  and  120.080, 
RSMo  1949#  but  that  "the  1953  Act  does  not  refer  to  the  State 
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primary  election  In  any  way  except  to  state  the  conditions  under 
which  a new  political  party  shall  be  entitled  to  take  part  in*" 
In  other  words,  except  as  above  limited,  the  court  held  that 
Senate  Bill  No.  117  had  reference  only  to  nominating  petitions. 

In  discussing  the  various  sections  of  this  act  the  court 
said  I "Section  120.230  provides  a method  and  time  for  with- 
drawal by  a candidate  nominated  by  petition." 

We  believe,  and  so  rule,  that  Section  120*230  applies  only 
to  those  candidates  who  have  been  nominated  by  the  petition 
method,  and  not  to  those  who  have  beoome  candidates  by  filing 
a declaration  of  candidacy  for  the  primary  election. 

There  is  no  other  statute  specifying  the  time  or  the  method 
of  withdrawal  for  a candidate  who  has  filed  a declaration  of 
candidacy,  therefore  the  Legislature  has  not  required  that  such 
a withdrawal  be  acknowledged*  It  is  significant  to  note  also 
that  tde  Legislature  has  not  required  that  the  declaration  of 
candidacy  itself  be  acknowledged,  and  we  cannot  presume  that 
any  greater  formality  is  required  In  withdrawing  such  candidacy. 
In  the  absence  of  such  requirement,  we  hold  that  the  written 
statement  received  by  the  county  clerk  on  July  12,  signed  by 
the  candidate  and  in  language  sufficient  to  indicate  the  can- 
didate's Intention  to  withdraw  his  name  from  the  ballot,  was 
an  effective  and  valid  withdrawal  which  could  not  subsequently 
be  revoked.  Therefore,  the  county  clerk  should  order  the 
ballots  printed  excluding  tnis  person's  name  therefrom. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  a person  who  has 
duly  filed  a declaration  of  candidacy  and  later  and  in  due  time 
submits  to  the  county  clerk  a written,  signed  statement  Indi- 
cating his  Intention  to  withdraw  his  name  from  the  ballot  as  a 
oandidate^has  effectively  withdrawn  as  a candidate.  Such  with- 
drawal need  not  be  acknowledged  and  any  subsequent  attempt  to 
withdraw  his  withdrawal  is  Ineffective.  Under  the  above  cir- 
cumstances, the  county  clerk  should  order  the  ballots  printed 
excluding  this  person's  name  therefrom. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  W.  Ingllsh, 


.,'V 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 

JWI  ml 

Enc:  Opn.  James  Glenn, 

6-10-^8. 


- INSURANCE:  Foreign  insurance  companies  operating  in  Missouri 


under  Missouri’s  stipulated  premium  plan  law, 
Sections  377.200  to  377*460,  RSMo  1949*  are  not 
subject  to  Missouri’s  corporation  franchise  tax 
levied  under  Section  147*010,  RSMo  1949*  Missouri 
corporations  organized  and  operating  under  said 
stipulated  premium  plan  law  are  subject  to  said 
franchise  tax  unless  they  accept  the  provisions 
of  Missouri’s  regular  life  insurance  company  law 
found  at  Sections  376.010  to  376. 670,  RSMo  1949. 


August  30,  1954 


Honorable  James  % Robertson 
Ghairman,  Missouri  State  Tax  Commission 
Room  501,  Jefferson  Building 
Jeff  ©risen  City,  Missouri 

Bear  Sir: 

The  following  opinion  is  rendered  in  reply  to  your  re- 
quest reading  as  follows* 

"Kindly  furnish  this  Commission  with  your 
official  opinion  to  whether  domes tio  or 
foreign  insurance  companies,  operating 
under  the  provisions  of  Sections  377*200 
to  377*460,  R.  S*  Mo,  1949,  both  inclusive, 
are  subject  to  corporation  franchise  taxes 
in  Missouri*" 

Missouri's  general  corporation  franchise  tax  statute, 
Section  147*010  RSMo  1949,  provides  that  domestic  and  foreign 
corporations  doing  business  in  Missouri  are  to  pay  an  annual 
franchise  tax  admeasured  according  to  the  formula  outlined  In 
such  statute.  The  exception  found  in  the  statute  reads,  In 
part,  as  follows: 

"Provided,  that  this  law  shall  not  apply 
to  corporations  not  organized  for  profit, 
nor  to  express  companies,  which  now  pay 
an  annual  tax  on  their  gross  receipts  in 
this  state,  and  Insurance  companies,  which 
pay  an  annual  tax  on  their  premium  receipts 
in  this  state  j # # •*.” 


Honorable  James  M,  Robertson 


The  language  found  In  the  above -quoted  exception  clause 
of  Section  147,010,  RSMo  1949*  leads  to  the  conclusion  that 
if  the  type  of  insurance  company  referred  to  in  the  opinion 
request  is  bound  by  statute  particularly  applicable  to  it,  to 
pay  an  annual  tax  on  its  premium  receipts  in  Missouri,  it  will 
be  exempted  from  the  franchise  tax  being  discussed;*  In  the 
Case  of  State  ex  rel*  Central  Surety  Insurance  Company  v.  Tax 
Commission,  lf>3  S,W,  (2d)  43 » 348  Mo,  171,  the  Supreme  Court  of 
Missouri  spoke  as  follows  at  34$  Mo,,  l.c.  174*  on  construing 
this  franchise  tax  statute* 

’'The  only  statute  that  levies  a franchise 
tax  is  Section  £113,  and  it  expressly  exempts 
such  a tax  on  insurance  companies  that  pay  a 
tax  upon  gross  premium  receipts," 

Are  insurance  companies  formed  under  the  specific  provisions 
of  Sections  377.200  to  377*460,  RSMo  1949,  the  law  particularly 
applicable  to  insurance  companies  formed  on  the  stipulated 
premium  plan*  obligated:  $©  pay  % tax;  upon  their  gross  premium 
receipts?  Section  377*430,  RSMo  1949,  sets  forth  the  require- 
ments to  be  met  by  a foreign  corporation,  company,  association 
or  society  doing  business  in  Missouri,  as  authorized  by  Sections 
377.200  to  377*460,  RSMo  1949,  and  reads,  in  part,  as  follows : 

any  forei^  cor^oration, 
company,  association  or  society  be  author- 
ized to  do  business  in  this  state  under 
sections  377,200  to  377*460,  unless  it 
collects  in  advance  for  the  benefit  of 
its  policyholders  a net  premium  equal  to 
at  least  that  provided  for  by  the  terms 
of  sections  377*200  to  377*460}  provided, 
that  all  such  foreign  corporations  shall 
annually  pay  a tax  on  the  gross  premiums 
received  in  this  state  on  account  of  busi- 
ness done  in  the  state  at  the  rate  of  one 
per  oent  per  annum,  which  shall  be  in  lieu 
of  all  other  taxes  as  herein  otherwise  pro- 
vided} Said  tax  shall  be  levied  and  collected 
as  is  provided  for  in  the  collection  of  taxes 
on  other  Insurance  companies,” 

The  language  heretofore  quoted  from  Section  377*430, 

RSMo  1949,  clearly  brings  foreign  insurance  companies  operating 
in  Missouri  under  the  provisions  of  Section  377*200  to  377*460, 
RSMo  1949,  within  the  exception  clause  found  in  Missouri's 
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corporation  franchise  tax  statute.  Section  147*010,  RSMo  1949* 
heretofore  quoted,  and  causes  such  foreign  insurance  companies 
to  be  exempt  from  the  franchise  tax.  Prom  a close  examination 
of  the  stipulated  premium  insurance  company  law,  found  at  Sec- 
tions 377*200  to  377*460,  RSMo  1949,  it  becomes  evident  that 
no  statutory  provisions  therein  make  it  mandatory  for  Missouri 
companies  organized  thereunder  to  pay  a premium  tax.  Before 
passing  from  the  stipulated  premium  plan  insurance  law,  atten- 
tion is  directed  to  the  following  language  found  in  Section 
377*450,  RSMo  1949: 

"l,  Any  domestic  life  or  aeeident  in- 
surance corporation,  company  or  associa- 
tion existing  Or  doing  business  in  this 
state  under  the  stipulated  premium  plan 
law,  may,  by  a majority  vote  of  its  di- 
rectors or  trustees,  accept  the  provi- 
sions of  sections  376*010  to  376,670 
RSMo  1949,  and  amend  its  articles  of  in- 
corporation and  its  bylaws  to  conform  to 
said  chapter,  the  same  as  if  it  had 
originally  been  Incorporated  thereunder. 

The  above  reference  is  made  at  this  particular  point  of  this 
opinion  for  the  reason  that  we  now  consider  pertinent  statutes 
found  in  the  law  particularly  applicable  to  the  subject  of 
taxation  of  insurance  companies,  embraced  in  Sections  148,310 
to  148,460,  RSMo  1949.  Section  148.310,  RSMo  1949,  subjects 
insurance  companies  to  real  property  and  tangible  personal 
property  tax*  Section  148.320,  RSMo  1949,  subjects  stock 
companies  organized  under  the  provisions  of  Section  379,010 
to  379.19O,  RSMo  1949,  to  a premium  tax.  Section  148.340, 

RSMo  1949,  is  a general  statute  subjecting  foreign  insurance 
companies  to  a premium  tax*  Section  148.370,  RSMo  1949, 

(L.  1945,  P*  993)  provides  for  a premium  tax  on  (1)  domestic 
regular  life  companies,  (2)  domestic  mutual  companies  other 
than  life  and  fire,  (3)  domestic  title  insurance  companies, 
and  (4)  domestic  miscellaneous  mutual  fire  companies  organized 
under  Sections  379.010  to  379.190  RSMo  1949,  Nowhere  in  the 
above-mentioned  statutes  do  we  find  domestic  stipulated  premium 
companies  subjected  to  a premium  tax. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  domestic  stipulated 
premium  insurance  companies  organized  under  the  provisions  of 
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Sections  377,200  to  377,460,  RSMo  1949#  are  subject  to 
Missouri’s  corporation  franchise  tax  levied  under  Section 
147,010,  RSMo  1949*  unless  they  have  accepted  the  provisions 
of  the  regular  life  insurance  company  lawunder  authority 
contained  in  Section  377.450*  RSMo  1949 J that  foreign  in- 
surance companies  operating  in  Missouri  under  Sections 
377,200  to  377.460,  RSMo  1949,  being  required  by  Section 
377.430,  RSMo  1949,  to  pay  premium  taxes,  are  exempt  from 
Missouri's  corporation  franchise  tax. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  ray  assistant,  Julian  L»  O'Malley. 

Yours  very  truly, 


JOHN  M.  DALTON 
Attorney  General 
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SCHOOLS: 

SCHOOL  DISTRICTS: 


The  sale  of  a school  building  by  the  board 
of  education  of  a reorganized  school  district 
without  having  advertised  the  same  in  accord- 
ance with  Section  165.370,  RSMo.  1949,  is 
invalid. 


February  19,  1954 


Mr#  Donald  B.  Russell 
Prosecuting  Attorney 
Vernon  County 
Nevada,  Missouri 

Dear  Mr#  Russell: 

We  render  herewith  pur  opinion  based  upon  the  following 
request  received  from  you: 

"I  would  like  an  opinion  from  your  office 
as  to  the  sale  of  school  sites  abandoned 
by  a reorganised  school  district*  One  of 
the  reorganised  school  districts  of  this 
county  recently  sold  several  school  build- 
ings and  sites  which  were  no  longer  needed 
by  the  new  reorganised  district*  One  of 
the  buildings  and  sites,  in  particular, 
was  sold  privately  with  no  notice  or  adver- 
tisement of  any  kind* 

”The  only  statute  which  I find  to  be  appli- 
cable is  Section  165.370  of  the  Missouri 
Revised  Statutes  of  1949  which  provides 
’that  whenever  there  is  within  a district 
a school  property  that  is  no  longer  re- 
quired for  the  use  of  the  district  the 
board  is  authorised  to  advertise,  sell  and 
convey  the  same*  * This  seems  to  require 
an  advertisement  of  a sale  and  it  . would 
seem  to  follow  that  a failure  to  advertise 
would  make  the  sale  by  the  board  void.” 

The  authority  of  a reorganized  school  district  to  sell  the 
school  building  is  based  upon  this  portion  of  Section  165*667 
RSMo.  1949: 

"The  directors  above  provided  shall  be 
governed  by  the  laws  applicable  to  six- 
director  school  districts.” 
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We  turn,  then,  to  the  laws  relating  to  six-director  distriots, 
and  particularly  Section  165,370  RSMo.  1949,  the  pertinent  part 
of  which  reads  as  follows! 

" ^whenever  there  is  within  the  dis- 
trict any  school  property  that  is  no  longer 
required  for  the  use  of  the  district,  the 
board  is  hereby  authorized  to  advertise, 
sell  and  convey  the  same,  and  the  proceeds 
derived  therefrom  shall  be  placed  to  the 
credit  of  the  building  fund  of  such  dis- 
trict.” 

It  is  a well-known  principle  that  a school  district  must 
point  to  a specific  statute  to  justify  its  every  act.  It  has 
no  authority  beyond  that  given  it  by  statute.  In  State  vs. 
Kessler,  et  al,  11?  S.W.  85  at  l.c.  86,  the  court  said: 

"The  board  of  directors  of  the  school  dis- 
trict is  a body  clothed  with  authority  to 
discharge  such  functions  of  a public  nature 
as  are  expressly  prescribed  by  statute. 

It  can  exercise  no  power  not  expressly  con- 
ferred or  fairly  arising  by  necessary 
implication  from  those  conferred.” 

And  in  Wright  vs.  Board  of  Education,  295  Mo.  466,  246  S.W.  43, 
27  A.L.R.  1061,  the  court  said  at  S.W.  l.c.  45 * 

"The  power  of  the  board  to  make  the  rule 

in  this  case  is  to  be  considered  prior  to  i 

a determination  of  its  reasonableness. 

The  power  delegated  by  the  Legislature  is 
purely  derivative.  Under  a well-recognized 
canon  of  construction,  such  powers,  however 
remedial  in  their  purpose,  can  only  be 
exercised  as  are  clearly  comprehended  within 
the  words  of  the  statute  or  that  may  be 
derived  therefrom  by  necessary  implication; 
regard  always  being  had  for  the  object  to 
be  attained." 

Also  see  47  Am.  Jur.,  Schools,  Section  42. 

There  is  no  question  the  board  has  the  power  to  sell  the 
school  buildings,  having  determined  that  they  are  no  longer 
required  for  the  use  of  the  district.  The  question  is:  What 
is  the  effect  of  its  not  having  advertised  the  buildings  before 
selling,  as  required  by  the  above  quoted  Section  165.370  RSMo. 
1949?  Our  answer  is  that  It  renders  the  sale  invalid. 
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In  re  Farmers  & Merchants  Bank  of  Chillicothe,  63  S.W.2d  #29, 
the  court  said  (S.W.  l.c.  #30): 

’’The  school  district  did  not  have  power 
to  sell  its  property  or  authority  to  dis- 
pose of  its  public  revenue  save  in  the 
manner  provided  in  chapter  57,  R.S.  Mo. 

1929  (section  9194  et  seq.  (Mo*  St,  Ann. 

Sec.  9194  et.  seq.,  p.  7Q661).  An  examina- 
tion of  the  applicable  statutes  discloses 
that  the  Legislature  did  not  intend  to 
invest  the  board  of  directors  of  a school 
district  with  authority  to  execute  an 
Instrument  such  as  the  one  here  involved." 

This  case  Indicates  that  Missouri  recognizes  the  rule  stated  in 
47  Am.  Jur.,  Schools,  Section  43: 

"And  school  boards  come  within  the  general 
rule  that  where  a power  is  given  to  do  an 
act,  and  the  particular  method  by  which 
that  power  is  to  be  exercised  is  pointed 
out.  by  statute,  the  mode  is  the  measure 
of  the  power." 

For  that  proposition  is  cited  Barton  vs.  School  District,  77  Oregon 
30,  150  P.  251,  Ann.  Cas.  1917(a)  252.  Holding  invalid  a contract 
to  hire  a teacher,  which  contract  had  been  signed  by  the  directors 
individually  and  not  in  a meeting  of  the  directors  as  required  by 
statute,  the  court  said  at  P.  l.c,  252s 

"It  is  a principle  settled  by  numerous 
decisions  that  where  a power  Is  given  to  a 
corporation  to  do  an  act,  and  fche  particu- 
lar method  by  whiGh  that  power  is  to  be 
exercised  is  pointed  out  by  statute,/  the 
mode  is  the  measure  of  the  power.  Here  the 
power  or  duty  to  employ  teachers  is  pre- 
scribed, and  the  particular  method  by  which 
that  power  shall  be  executed  is  also  pointed 
out,  and  not  only  Is  this  the  case,  but  the 
statute  adds  the  mandatory  words: 

’Any  duty  imposed  upon  the  board  as 
a body  must  be  performed  at  a regu- 
lar or  special  meeting,  and  must  be 
made  a matter  of  record.’" 

CONCLUSION 

It  is  the  opinion  of  this  office  that  the  sale  of  a school 
building  by  the  board  of  education  of  a reorganized  school  district 
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without  having  advertised  the  same  in  accordance  with  Section 
165*370,  RSMo.  1949,  is  invalid. 

The  foregoing  opinion,  whioh  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Don  Kennedy. 

Very  truly  yours, 

John  M.  Dalton 
Attorney  General 

WDK/vtl 
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AGRICULTURE:  Application  of  the  Missouri  Community 

COMMUNITY  SALES  LAW:  Sales  Law  to  stated  transactions. 


L.  A.  Roaner,  DVM 
State  Veterinarian 
Department  of  Agriculture 
Jefferson  City,  Missouri 

Dear  Sir* 

Reference  Is  made  to  your  request  for  an  official  opinion 
of  this  office,  which  request  reads  as  follows: 

"*  * * X would  very  much  appreciate  an 
opinion  from  your  office  as  to  whether 
or  not  the  community  sales  law,  Senate 
Bill  No*  11,  1943,  would  apply  Co  (1) 
the  city  of  West  Plains  stockyards  and 
scale  facilities}  (2)  the  various  buyers 
who  utilise  the  scale  and  rent  holding 
facilities  in  the  West  Plains  stockyards; 

(3)  privately  owned  concentration  points 
and  facilities,  the  latter  being  the  small 
yard  loading  and  weighing  facilities  that 
some  dealers  in  feeder  pigs  maintain;  (4) 
to  terminal  markets  which  are  not  under 
federal  or  state  supervision* 

wBy  way  of  explanation  I would  like  to 
mention  that  the  West  Plains  stockyards 
are  nothing  more  than  the  holding  and 
weighing  facility  for  swine  purchased 
privately  in  most  instances.  It  is  a 
well  known  and  long  established  meeting 
point  for  the  consignor  of  feeder  pigs  and 
the  prospective  buyer*  No  commissions 
are  charged  except  a weighing  fee  of  3 1/2# 
per  head*  It  is  probable  that  holding  pens 
are  rented  for  a specified  period  of  time* 


L,  A.  Rosner,  DVM 


Due  to  the  lack  of  inspection  and  applica- 
tion of  the  same  regulations  as  apply  to 
swine  handled  through  the  community  auction 
sales i we  have  had  increasing  difficulty  in 
recent  years  with  the  pigs  Which  are  sold 
and  handled  through  this  sale . " 

The  questions  which  have  been  presented  will  be  discussed 
in  order.  You  first  inquire  whether  the  community  sales  law 
applies  to  the  "city  of  West  Plains  stockyards  and  scale 
facilities." 

We  understand  the  facts  to  be  as  follows  : The  city  owns 
and  maintains  stockpens  and  scales  for  the  weighing  of  live- 
stock. The  city  charges  a fee  Of  so  much  per  head  for  the  use 
of  the  scales  and  probably  rents  the  pen  facilities  for  a 
specified  time.  We  further  understand  from  our  conversation 
with  you  that  the  city  does  not  conduct  or  manage  the  sales  of 
livestock,  but  that  such  matters  are  handled  privately  by  per- 
sons using  the  facilities  above  mentioned. 

The  community  sales  law  to  which  you  refer  is  found  in 
Chapter  277 1 RSMo  1949*  The  term  "community  sales"  is  defined 
in  Section  277.020,  as  follows : 

"The  term  * community  sales  * means  any 
series  of  sales,  exchanges  or  purchases 
of  any  livestock  made  at  regular  or  ir- 
regular intervals  at  an  established  place 
in  this  state,  by  any  person,  directly  or 
indirectly,  for  or  on  account  of  the  pro- 
ducer or  producers,  consignor  or  consignors 
thereof,  at  public  auction  or  at  private 
sale,  except  that  this  term  shall  not  apply 
to  established  markets  operating  under 
federal  or  state  regulations , or  to  any 
public  or  private  farm  or  purebred  live- 
stock sale. " 


Section  277.030  provides  that:  "No  person  * * * shall 
engage  in  the  business  of  operating  a community  sale  unless 
duly  licensed,  * * Said  section  reads  as  follows: 

"No  person  as  defined  in  this  chapter  shall 
engage  in  the  business  of  operating  a com- 
munity sale  unless  duly  licensed,  as  herein 
provided. " 


2 


L.  A,  Rosner,  BVM 


It  is  noted  that  a person,  as  defined  in  this  chapter,  is 
prohibited  from  engaging  in  the  business  of  operating  a commun- 
ity sale  unless  licensed  and  that  a community  sale  is  defined 
in  part  in  Section  277.020,  supra,  to  be  the  sale,  exchange  or 
purchase  of  livestock  by  a person  directly  or  indirectly  for  or 
on  account  of  the  producer  or  producers,  cons ignoMpr  consignors 
thereof. 

Assuming  the  facts  as  above  stated  to  be  true,  and  upon 
which  this  opinion  is  based,  it  is  our  belief  that  the  city  is 
not  engaged  in  the  business  of  operating  a community  sale  since 
the  city  does  not  buy,  sell  or  exchange  livestock j nor  does  It 
operate  or  conduct  the  sale,  It  merely  leases  pen  facilities 
and  furnishes , for  a fee,  scales  for  the  weighing  of  livestock, 
and  therefore  Chapter  277  would  not  be  applicable  to  such  city. 

Tou  next  inquire  whether  the  various  persons  who  lease  the 
above-mentioned  facilities  would  be  subject  to  the  provisions 
of  Chapter  277.  Again  we  must  ref er  you  to  the  definition  of  a 
community  sale  as  above  noted.  Whether  or  not  said  person  would 
fall  within  the  above  definition  would  depend  upon  the  facts  of 
each  particular  case  and  each  case  would  have  to  be  considered 
upon  its  own  merits . However,  we  believe  that  it  can  be  safely 
said  that  if  such  persons  regularly  use  such  facilities  for  the 
sale,  purchase  or  exchange  of  livestock,  whether  directly  or  in- 
directly, regularly,  or  irregularly,  and  whether  by  public  auction 
or  by  private  sale,  they  would  be  subject  to  the  provisions  of 
Chapter  277,  since  it  would  be  carried  on  at  an  established  place 
in  this  State, 

Thirdly,  you  inquire  whether  said  law  applies  to  privately 
owned  concentration  points  and  facilities  which  are  small  yard 
loading  and  weighing  facilities  used  by  dealers  in  feeder  pigs* 
What  has  previously  been  stated  in  answer  to  questions  number 
one  and  two  would  be  applicable  to  question  number  three  with 
the  further  note  that  the  term  M community  sales”  does  not  apply 
to  public  or  private  farm  or  purebred  livestoek  sales. 

Lastly,  you  inquire  whether  the  community  sales  law  applies 
to  "terminal  markets”  which  are  not  under  federal  or  state  super- 
vision. We  understand  the  term  "terminal  markets"  to  be  used  as 
referring  to  stockyards  such  as  are  located  in  Kansas  City  and 
St,  Louis  and  this  opinion  is  based  upon  such  an  understanding. 
Section  277*020  exempts  from  the  operation  of  a community  sales 
law  "established  markets  operating  under  federal  or  state  regu- 
lations." The  stockyard  facilities  such  as  are  maintained  in 
St.  Louis  and  Kansas  City  are,  in  fact,  to  some  extent  regulated 
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toy  the  state  and  federal  governments . See  Chapter  276,  RSMo 
19if9  and  U*3*C*A«,  Title  7#  Sections  181  to  &|1.  Since  such 
markets  do  operate  under  state  and  federal  regulations  w©  are 
of  the  opihlon  that  Chapter  2*77  does  not  apply  thereto.  Such 
an  Interpretation  is  in  accord  with  the  popular  and  accepted 
definition  of  the  term  M community  sales”  and  it  is  doubtful 
that  the  Legislature  e* or  Intended  to  extend  |h©  provisions 
of  the  community  sales  law  to  such  established  markets* 

C PROLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  the 
community  sales  law  does  not  apply  to  a city  Which  maintains 
stock  pens  and  scale  facilities  where  the  city  does  not  actu- 
ally operate  or  conduct  sales  at  such  place  tout  merely  rents 
or  leases  such  facilities  to  others.  If  the  persons  who  use 
said  facilities  are  engaged  in  the  business  of  conducting  sales, 
exchanges  or  purchases  of  livestock,  whether  at  regular  or  ir- 
regular Intervals  and  Sregardless  of  whether  It  is  by  public 
auction  or  private  sale,  they  would  toe  subject  to  the  provisions 
of  the  community  sales  law* 

It  is  the  further  opinion  of  this  office  that  the  Missouri 
Community  Sales  Law  does  not  apply  to  an  established  market  such 
as  the  St*  Louis  and  Kansas  City  Stockyards  which  are,  to  some 
extent,  subject  to  state  and  federal  regulations. 


This  opinion,  which  I hereby  approve,  was  prepared  toy  my 
assistant  Donal  D.  Guffey* 


Very  truly  yours. 


DDG/LVB/VTL 


John  M.  Dalton 
Attorney  General 
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AGRICULTURE:  If  a person  employed  by  a serum  company 

STATE  VETERINARIAN:  receives  in  fact  compensation  for  the 
VETERINARIAN:  administration  of  anti-hog  cholera  serum — 

virus  and/or  vaccines  to  swine,  as  dis- 
tinguished from  compensation  for  the  sale 
thereof,  he  would  be  practicing  "veterinary  medicine"  and  required 
to  procure  a license  under  the  provisions  of  Chapter  340,  RSMo 
Cumulative  Supp.,  1953  A 


July  21,  1954 


& « A . Rosner,  UVM 
State  Veterinarian 
Department  of  Agriculture 
Jefferson  City,  Missouri 


Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion, 
which  request  reads  in  part  as  follows* 

"The  question  has  been  asked  * * * aa  to 
whether  or  not  the  veterinary  practice  act 
as  contained  in  section  subsection  1 of 
Senate  Bill  354  as  passed  by  the  6?th  Gen- 
eral Assembly  would  apply  to  those  individ- 
uals employed  by  the  company  who  are  engaged 
in  the  administration  of  anti-hog  cholera 
serum-virus  and/or  vaccines  to  swine . Pre- 
sumably the  livestock  owner  is  charged  only 
for  the  serum# 


”It  is  quite  possible  that  these  men  receive 
their  remuneration  in  the  form  of  a commis- 
sion which  would  represent  the  difference 
between  the  wholesale  and  retail  price  of 
the  product  used.  I should  like  your  opin- 
ion on  the  basis  of  whether  or  not  the  law 
applied  where  the  individual  was  working  on 
a commission  basis  and  where  the  individual 
was  strictly  in  the  employ  of  the  company 
and  received  a specified  salary  only  for  his 
work  in  connection  with  the  administering  of 
the  product.” 


Senate  Bill  354  as  enacted  by  the  67th  General  Assembly 
relating  to  the  licensing  of  persons  practicing  veterinary  medi- 
cine is  found  in  Chapter  340,  RSMo  Cumulative  Supp.,  1953. 
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Section  340.010  defines  the  term  ’’veterinary  medicine” 
in  the  following  language; 

s;c  ft  ft  ft  >;< 

”(3)  ’Veterinary  medicine, * the  practice 
Of  alleviating,  rectifying,  curing  or 
preventing  any  injury,  disease,  deformity 
or  physical  condition  of  animals  other  than 
human  beings  and  shall  include  the  diagnos- 
ing of  any  affliction,  the  dispensing  or 
administration  of  any  medicine,  appliance, 
treatment  or  operation,  or  the  advising, 
recommending  or  prescribing  the  administra- 
tion or  use  of  any  medicine,  appliance, 
treatment , course  or  program  of  treatment , 
or  operation  on  any  such  animal*” 

Section  340*020  provides  that  it  shall  be  unlawful  for 
any  person  not  licensed  as  a veterinarian  to  practice  veter- 
inary medicine  for  a valuable  consideration*  Said  section 
provides  in  part  as  follows: 

”It  shall  be  unlawful  for  any  person  not 
licensed  as  a veterinarian  under  the  pro- 
visions of  this  chapter  to  practice  veter- 
inary medicine  or  to  do  any  act  which 
requires  knowledge  of  veterinary  medicine 
for  valuable  consideration  or  for  any  per- 
son not  so  licensed  to  hold  himself  out  to 
the  public  as  a practitioner  of  veterinary 
medicine  by  advertisement,  the  use  of  any 
title  or  abbreviation  with  his  name,  or 
otherwise j except  that  nothing  in  this 
chapter  shall  be  construed  as  prohibiting: 

5{c  ft  sjc  ft  >|c  I! 

The  foregoing  noted  provision  contains  certain  exemptions 
which  do  not  appear  applicable  to  the  question  at  hand  and  are, 
therefore,  not  set  forth. 

We  believe  that  it  is  clear  beyond  doubt  that  the  admin- 
istration of  anti-hog  cholera  serum-virus  and/or  vaccines  to 
swine  falls  within  the  term  practice  of  veterinary  medielne  as 
noted  in  Section  340. 010.  However,  such  acts  by  a person  not 
licensed  under  the  provisions  of  Chapter  34-0  are  not  prohibited 
unless  such  is  done  for  valuable  consideration.  Section  340.020 
supra . 
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lou  first  inquire  whether  the  provisions  of  Chapter  340 
would  apply  to  a person  who  administers  anti-hog  cholera  serum- 
virus  and/or  vaccines  to  swine  and  receives  remuneration  in  the 
form  of  a commission  which  would  represent  the  difference  be- 
tween the  wholesale  and  retail  price  of  the  product  used*  It 
is  our  understanding  that  the  sale  of  the  product  is  negotiated 
by  the  person  who  administers  the  serum  rather  than  by  the 
serum  company  and  if  such  is  the  case,  other  facts  of  a particu- 
lar transaction  would  be  necessary  for  a complete  determination 
of  the  question.  If,  for  example,  a person  sells  serum  and 
administers  it  for  the  retail  price  of  the  serum  and  also  sells 
serum  at  the  retail  price  without  administering  it,  it  would 
appear  that  his  commission  was  obtained  for  the  sale  of  the 
Serum.  However » if  a person  would  sell  and  administer  serum 
at  a stated  price  and  at  the  same  time  would  sell  the  serum 
without  the  service  of  administration,  at  a lower  price,  it 
would  appear  that  such  person  was  receiving  consideration  for 
the  administration  of  the  serum.  It  is  obvious  then  that  the 
mode  of  operation  of  a particular  person  would  have  to  be  in- 
quired into  to  determine  if  in  fact  such  person  was  subject  to 
the  provisions  of  Chapter  340,  KSMo  Cumulative  Supp, , 1953* 

Tour  next  inquiry  under  the  provisions  of  Chapter  340  would 
apply  to  a person  employed  by  a serum  company  and  who  receives 
a specified  salary  for  his  work  in  connection  with  the  adminis- 
tration of  the  product . If  the  remuneration  is  for  the  adminis- 
tration of  anti-hog  cholera  Serum- virus  and/or  vaccines,  then 
it  is  our  opinion  that  aueh  person  should  procure  a license  to 
practice  veterinary  medicine  since  he  is  receiving  valuable  con- 
sideration for  performing  acts  defined  to  be  the  practice  of 
veterinary  medicine . 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  if  a per- 
son employed  by  a aerum  company  receives  in  fact  compensation 
for  the  administration  of  anti-hog  cholera  serum- virus  and/or 
vaccines  to  swine,  as  distinguished  from  compensation  for  the 
sale  thereof,  he  would  be  practicing  "veterinary  medicine"  and 
required  to  procure  a license  under  the  provisions  of  Chapter 
340,  RSMo  Cumulative  Supp.,  1953* 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Lonal  D.  Guffey, 

lours  very  truly, 


John  M.  Dalton 
Attorney  General 


VETERINARIANS : 
LICENSE: 


An  applicant  for  a nongraduate  license  under 
Section  34-0*04-0*  Missouri  Revised  Statutes 
Cumulative  Supplement,  1953*  cannot  be  re- 
fused a license  solely  by  reason  of  having 
been  convicted. 


October  13,  1954 


Minfiouri  Veterinary  Board 
P.Q . Box  630 

Jefferson  City,  Missouri 


Attention* 


L.  A.  loaner.  Chairman 


Gentlemen* 


This  will  acknowledge  receipt  of  your  recent  re- 
quest for  an  opinion.  Restating  your  request  for  sake 
of  brevity,  you  inquire  if  a person  may  obtain  a non- 
graduate license  provided  for  under  Section  34®  • 04-0* 
Missouri  Revised  Statutes  Cumulative  Supplement  1953# 
if  said  person  has  been  convicted  prior  to  filing  his 
application  for  said  license* 

Section  34.0*04.0,  supra,  reads* 


"Any  person  who  for  each  year  during  the 
past  twenty  years  has  made  the  greatest 
percentage  of  his  income  from  the  treat- 
ment of  animals  and  who  has  resided  in 
the  same  town  or  community  during  this 
time  shall  be  issued  a nongraduate  license 
upon  filing  proof  of  these  qualifications  • 
with  the  board.  This  license  will  allow 
the  holder  to  continue  the  treatment  of 
animals  as  long  as  he  does  not  represent 
himself  to  the  public  as  a practitioner 
of  veterinary  medicine  by  advertisement, 
the  use  of  any  title  or  abbreviation  with 
his  name  or  otherwise*  Any  person  re- 
ceiving a license  under  this  section  shall 
be  subject  to  the  other  provisions  of  this 
chapter." 


Nothing  in  the  foregoing  would  disqualify  any  ap- 
plicant from  receiving  a nongraduate  license  simply 


Missouri  Veterinary  Board 
Attention*  Dr.  L.A.  Rosner* 


because  he  may  have  been  convicted#  However,  said 
statute  concludes  that  any  person  receiving  a license 
under  said  section  shall  be  subject  to  the  other  pro* 
visions  of  said  chapter.  We  Construe  that  to  mean 
merely  that  anyone  licensed  under  Section  340,040, 

Missouri  Revised  Statutes  Cumulative  Supplement,  1953# 
must  so  conduct  himself  thereafter  to  conform  to  all 
other  provisions  and  requirements  In  Chapter  340#  Missouri 
Revised  Statutes  Cumulative  Supplement,  1953#  that  do  not 
in  anv  manner  conflict  with  the  provisions  of  Section 
340 #040,  supra#  Xn  other  words  the  qualifications  for 
obtaining  a nongraduate  license  are  found  in  Section 
340,040,  supra.  Furthermore,  said  statute  refers  to  per- 
sons receiving  a license  thereunder  who  shall  be  subject 
to  other  provisions  of  said  chapter,  that  is,  the  other 
provisions  of  said  chapter  that  only  apply  to  one  there* 
before  licensed  and  not  merely  an  applicant  for  a non- 
graduate  license. 

The  only  specific  mention  of  a conviction  found  in 
Chapter  340#  supra,  1b  in  Section  340.090,  Missouri  Re- 
vised Statutes  Cumulative  Supplement,  1953#  which  reads* 

”1,  The  board  may  suspend  or  revoke  the 
license  of  any  person  to  practice  veterinary 
medicine  for  any  of  the  following  causes: 

"CD  it  it  * (2)  * # (3)  ■»  it  it 

“(4)  For  the  conviction  of  any  i*elony 
or  crime  Involving  moral  turpitude,  or 
for  habitual  drunkenness  or  the  use  of 
narcotics  while  in  the  performance  of  his 
duties;  it  it 

Suoh  restriction  only  relates  to  the  power  of  said 
Missouri  Veterinary  Board  to  suspend  or  revoke  a license 
already  issued  to  a person  t;o  practice  veterinary  medicine, 
however  the  same  provisions  in  said  statute  apply  to  one 
holding  a nongraduate  license. 

Furthermore,  there  are  several  established  rules  of 
statutory  construction,  if  applied  to  the  instant  request 
will  clearly  indicate  that  the  legislative  intent  in  en- 
acting Chapter  340#  supra,  was  not  to  include  as  one  of 
the  qualifications  for  obtaining  a nongraduate  license, 
that  such  applicant  shall  not  have  been  convicted. 
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One  well  established  rule  of  construction  Is  that 
statutes  that  Impose  licenses  are  to  be  construed  liberally 
against  the  individual  and  strictly  against  the  state. 

State  v,  Hatfield,  73  Mo,  App,  5>06j  Section  392,  page  937, 
Volume  82  Corpus  Juris  Secundum;  Crawford  on  Statutory 
Construction,  Section  3->7*  Page  735*  Furthermore,  it  Is 
well  established  that  such  boards  or  officers  authorized 
to  determine  qualifications  and  Issue  or  refuse  licenses 
have  no  powers  or  duties  other  than  those  created  by 
statute.  Sections 32  and  437,  Page  623  and  page  646,  re- 
spectively. Volume  £3  Corpus  Juris  Secundum, 

We  are  not  unmindful  of  the  rule  that  certain  officers 
have  implied  authority  to  carry  out  that  power  expressly 
granted,  however,  such  Implied  authority  cannot  feo  beyond 
that  expressly  granted  in  the  statute. 

We  believe  the  legislative  intent  in  enacting  Chapter 
340,  Missouri  Revised  Statutes  Cumulative  Supplement,  1953, 
and  especially  Section  340*040  thereof,  was  that  an  appli- 
cant for  a nongraduate  license  in  order  to  obtain  such  a 
license  need  only  to  meet  the  requirements  as  contained 
in  that  particular  statute. 


CONCLUSION 

therefore,  it  is  the  opinion  of  this  department  that 
an  applicant  for  a nongraduate  license  under  Section 
340*040,  Missouri  Revised  Statutes  Cumulative  Supplement, 
1953,  cannot  be  refused  a license  solely  by  reason  of 
having  been  convicted. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Mr,  Aubrey  R,  Hammett,  Jr, 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 

ARHrvlw: irk 
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County  Court  in  counties  of  third  class  may  not 
employ  clerical  and  stenographic  personnel  for  the 
office  of  assessor  other  than  is  provided  in  Section 
53.095,  V .A.M.S, 


February  1,  1954 


Honorable  Earl  Saunders 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro*  Missouri 

Hear  Mr,  Saunders* 

Reference  Is  made  to  your  recent  request  for  an  official 
opinion  of  this  office  wherein  the  following  question  is  asked* 

"Has  the  County  court  the  authority  to  hire 
a clerical  or  stenographic  assistant*  fix  the 
compensation  of  said  assistant  and  pay  same 
out  of  the  County  Treasury,  for  the  use  of  the 
assessor  in  addition  to  the  provisions  of  Sec. 

53*095*  Mo,  R«S,  Cumulative  Supplement*  1951*” 

Tour  attention  is  directed  to  Section  53*095#  V,A,M#S#  enacted 
by  the  66th  General  Assembly  which  provides  as  follows* 

"The  county  assessor  in  each  county  of  classes 
three  and  four  may  appoint  and  fix  the  compens ac- 
tion of  such  clerical  or  stenographic  assistants 
as  may  be  necessary  for  the  efficient  performance 
of  the  duties  of  his  office*  The  compensation 
of  such  clerical  or  stenographic  assistants  shall 
be  paid  from  the  county  treasury  and  shall  not 
exceed  six  hundred  dollars  per  annum  in  counties 
of  class  three  nor  six  hundred  dollars  per  annum 
in  counties  of  class  four," 

This  section  provides  that  the  assessor  may  appoint  such 
clerical  and  stenographic  assistants  as  may  be  necessary  for  the 
efficient  performance  of  the  duties  of  the  office#  to  be  paid  from 
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ASSESSOR: 


Honorable  Earl  Saunders 


the  county  treasury  in  an  amount  not  to  exceed  #600*  per  annum. 

What  then  is  the  effect  of  this  provision? 

It  is  a familiar  rule  that  the  primary  and  fundamental  factor 
in  the  construction  of  a statute  is  the  ascertainment  of  the  law- 
maker's intent#  Turner  v*  Kansas  City#  191  S,W.  2d*  612,  and# 
further#  that  where  the  statute  limits  the  doing  of  the  thing  in  a 
prescribed  manner  it  necessarily  includes  in  the  power  granted 
the  negative  that  it  cannot  be  otherwise  done*  Lancaster  v*  County 
of  Atchison#  180  W.W*  2d*  706*  Keeping  in  mind  these  rifles  it  is 
our  opinion  that  Section  53*095  precludes  the  payment  out  of 
county  funds  of  clerical  or  stenographic  assistants  working  in 
the  office  of  assessor# 


The  General  Assembly  in  enacting  this  provision  took  into 
consideration  the  needs  of  the  various  assessors  for  olerioal  and 
stenographic  assistants  and  authorized  the  official  to  contract 
for  such  hire  and  provided  for  their  payment  from  county  funds  not 
to  exceed  a stated  amount*  The  Legislature  could  have  provided  for 
other  and  additional  clerical  and  stenographic  assistants  but  did 
not  and  in  so  doing  (under  the  rule  above  stated)  placed  an  implied 
prohibition  against  such  additional  employment  other  than  in  the 
manner  provided  and  in  excess  of  the  county  funds  specifically 
allowed  therefor* 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  the  county 
court  of  a county  of  the  third  class  has  no  authority  to  hire 
clerical  or  stenographic  assistants  for  the  assessor  and  pay  said 
employees  out  of  county  revenue  othei1  than  as  provided  by  Section 
53*095.  V.A.M.S. 

This  opinion,  which  I hereby  approve,  was  written  by  my 
assistant,  Mr*  Donal  D,  Guffey* 


Yours  very  truly. 


DDG : mw 


JOHN  M.  DALTON 
Attorney  General 
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COUNTY:  . County  court  unauthorized  to  bribe  a 

civil  action  to  determine  if  the  ro^d 
ROADS  AND  BRIDGES:  in  question  is  a public  road.  Prosecut- 
ing Attorney,  if  satisfied  that  it  is  a 
public  road,  may  bring  suit  to  abate  the 
obstruction  across  said  road  as  a nuisance. 


Hills boro*  Missouri 
Dear  Sir* 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  on  the  questions  contained  in  the  enclosed  copy  of 
a letter  from  the  County  Clerk  of  Jefferson  County*  addres- 
sed to  you  as  Prosecuting  Attorney  of  said  County* 

The  following  facts  are  contained  in  the  Clarkes  letter* 

In  19$1*  a petition  was  filed  in  the  county  court  of  Jefferson 
County*  Missouri*  requesting  said  court  to  declare  and  order  a 
certain  road  to  be  a public  road*  Apparently*  the  county  court 
took  no  action  on  said  petition.  Subsequent  thereto*  during 
the  past  years  said  road  was  closed  by  the  construction  of  a 
fence  across  said  road  by  a property  owner  over  whose  property 
said  road  is  constructed*  Said  property  owner  claimed  sueh 
right  because  of  non-use  and  relocation  of  said  road* 

The  Clerk  specifically  inquires:  1)  if  it  Is  the  duty 
of  the  county  court  to  institute  a civil  action  to  determine 
whether  or  not  a road  in  question  is  a public  road*  and* 

£)  Is  it  the  duty  of  persons  signing  a petltish  and  filing 
same  in  the  county  court  in  19*>1,  requesting  said  court  to 
declare  said  road  a public  road,  to  ins tltiite©  a civil  action 
to  determine  whether  or  not  the  read  in  question  is  a public 
road. 

The  Clerk  Inquires  in  both  instances  if  it  is  the  duty 
of  said  persons  to  institute  a civil  action  to  determine 
whether  said  road  is  a public  road*  We  find  no  statute  mak- 
ing it  the  mandatory  duty  of  any  of  sueh  persons  to  bring  any 
such  action.  However,  we  assume  that  you  really  are  inquiring 
if  they  may  do  so  under  the  law  and  if  so,  what  is  the  nature 
of  such  action. 
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Honorable  Earl  Saunders 


The  latter  request  contained  in  the  Clerk’s  letter  re* 
lates  to  the  right  of  certain  individuals  who  had  signed  a 
petition,  filed  in  the  county  court,  to  bring  a civil  suit 
to  determine  if  the  road  in  question  is  a public  road.  While 
we  believe  these  petitioners  do  have  a remedy  at  law,  they 
are  in  no  manner  county  or  public  officials  and  there  is  no 
official  duty  Incumbent  on  you  as  county  prosecuting  attorney 
to  furnish  them  legal  advice,  therefore  we  regret  to  advise 
you  that  as  of  necessity,  we  must  confine  this  opinion  to 
only  the  first  request  for  an  opinion  which  deals  specifically 
with  the  authority  of  the  county  court. 

Under  Section  7#  Article  VI,  Constitution  of  Missouri, 
1945*  it  provides  that  there  shall. be  elected  a county  court 
which  shall  manage  all  county  business  as  prescribed  by  law 
and  keep  an  accurate  record  of  its  proceedings.  See  also 
Sections  49.270,  49.310  to  49.£l0,  RSMo  1949. 

Therefore,  the  county  court  is  vested  with  only  such 
authority  as  may  be  granted  by  the  legislature  and  necessary 
implied  authority  to  carry  out  such  expressed  powers. 

A careful  examination  of  the  statutes,  constitution  and 
decisions  in  this  state  fail  to  disclose  wherein  the  county 
court  is  vested  with  any  authority  to  bring  such  civil  action 
to  determine  whether  sueh  road  be  a public  road. 

Therefore,  it  is  the  opinion  of  this  department  that  said 
county  court  is  not  authorized  to  bring  any  such  civil  action 
to  determine  if  the  road  in  question  is  a public  road. 

Notwithstanding  the  foregoing,  we  are  of  the  opinion  that 
if  you,  as  county  prosecuting  attorney,  upon  investigation 
shall  determine  that  this  is  a public  road,  that  such  obstruc- 
tion does  inconvenience  the  travel  in  the  county  and  is  not 
authorized,  that  you  may  bring  suit  in  the  circuit  court  at 
the  relation  of  the  state  to  abate  such  obstruction. 

It  has  been  held  that  the  construction  of  a fence  across 
a public  highway  constitutes  a nuisance  which  may  b©  abated 
by  action  of  the  prosecuting  attorney  in  behalf  of  the  State 
of  Missouri.  In  State  v.  Franklin,  I33  Mo,  App.  486*  l.e.  493, 
the  court  said: 

"Both  on  reason  and  authority,  it  is  quite 
clear  that  the  maintenance  of  the  obstructions 
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In  the  public  highway  by  the  defendant  B’ranklin 
and  the  neglect  of  the  town  to  perform  its  duty 
to  proceed  for  the  abatement  of  the  nuisance* 
justified  the  State  in  employing  its  visltorial 
power  for  the  correction  of  the  abuse." 

Furthermore , in  State  ex  rel.  v.  Vandalia,  119  Mo.  App»  406* 

1*  c,  IjJ-®#  the  court  said* 

"The  Attorney-General  of  the  State*  or  the 
prosecuting  attorney  of  the  county  in  which 
the  nuisance  exists,  may  proceed  in  equity 
in  behalf  of  the  sovereignty  of  the  State, 
for  its  abatement.  This  is  the  rule  inde- 
pendent of  any  statute  touching  the  matter, 
as  has  been  adjudged  in  many  cases.  (Smith  v. 
McDowell,  II4.9  111.  51 , 22  L.  R.  A.  393 1 
State  v.  Dayton,  36  Ohio  St,  434*  Hunt  v» 

Railroad*  20  111.  App.  282}  People  v. 

Beaudry,  91  Cal.  213,  220)" 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
the  county  court  in  this  instance  is  unauthorized  to  bring 
any  civil  action  to  determine  if  the  road  in  question  is  a 
public  road.  If  the  county  prosecuting  attorney  determines 
that  the  road  in  question  is  a public  road,  then  acting  in 
his  official  capacity,  he  may  bring  a suit  to  abate  the 
obstruction  across  said  road  as  a nuisance. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 

Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 

ARHtsm 


BARBERSHOPS: 


The  St.  Joseph  common  council  has  no 
power  to  enact  an  ordinance  prohibiting 
the  opening  of  barbershops  on  a weekday 
(i.e.,  a day  other  than  Sunday). 


February  27 * 1954 


Hon*  Wffl  i Orr  Sawyers 
Senator*  34th  District 
Donnell  Court 
St * Joseph*  Missouri 

■\  ‘ v.  _! 

Dear  Sir: 

¥e  render  herewith  our  opinion  based  upon  your  request 
of  February  15 * 1954*  which  request  reads  in  part  as  follows: 

"The  Sti  Joseph  Local  Union  of  the  barbers 
in  this  vicinity  AiFi  of  L»*  would  like  a,: 
law  regulating  barber  shops  whereby  barber  ' 
shops  would  be  prohibited  from  opening  for 
business  on  Mondays  or  some  other  week  day*  H 
Of  course, there  is  Already  a law  which 
prohibits  ' them  from 'opening  for  business  on 
Sunday  * ¥ « 

"The  St*  Joseph  barbers  feel  that  they  are 
entitled  to  such  a law*  which  in  a sense 
would  legalize  a five-day  week  in  the  opera- 
tion of  barber  shops*  *-  * *> 

"My  question  is  this:  Would  it  be  legally 
possible  under  the  Missouri  Constitution 
and  Statutes  for  the  common  council  of  the 
City  of  St*  Joseph  to  pass  an  ordinance 
prohibiting  barber  shops  from  remaining 
open  on  Mondays  or  any  week  day?  I have 
searched  diligently  and  have  not  found 
such  authority*  but  I can  be  mistaken*  , 
and  I need  your  opinion  in  the  matter* 

We  conclude  that  it  is  not  within  the  power  of  the  common 
council  of  the  City  of  St*  Joseph  to  enact  an  ordinance  pro- 
hibit ing  barber  shops  from  remaining  open  on  Monday  or  another 
weqk  day.  Our  reasoning  follows: 
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It  Is  a well-known  principle  of  law  that  a municipality 
has  and  can  exercise  only  such  powers  as  are  conferred  by 
express  or  implied  provisions  of  law,  their  charters  being 
a grant  and  not  a limitation  of  power,  subject  to  strictest 
construction  with  doubtful  powers  resolved  against  the  city. 
The  City  of  Springfield  v,  Clouse,  206  S,W.  (2d)  539  > 356 
Mo.,  1239.  St,  Joseph  is  a city  of  the  first  class. 

Let  us  look  then  at  the  statutes  concerning  a city  of 
the  first  class  for  a grant  of  authority  for  such  an  ordinance 
as  that  proposed. 

Section  71,750,  RSMo  194-9 » cited  in  your  letter,  reads 

thus ! 


"The  Legislative  bodies  for  all 
incorporated  cities  * * are 

hereby  empowered  to  pass  # -* 
ordinances  to  regulate  the  hours  of 
closing  of  barbershops,  * *:'<■ 

This  provision,  we  believe,  does  not  give  the  necessary 
authority.  It  contemplates  that  the  barbershop  will  open  on 
the  business  day,  and  gives  authority  only  to  prescribe  the 
hour  of  closing. 

If  the  municipality  has  such  power,  it  must  be  found  in 
Subsection  XVII  of  Section  73*110,  RSMo  1949,  granting,  the 
mayor  and  common  council  the  power  "to  license,  tax  and 
regulate  * » * barber  shops  * j or  in  Subsection  LVI 
thereof,  which  reads.  In  part,  as  follows: 

"The  mayor  and  common  council  of 
cities  of  the  first  class  are  hereby 
erapowered  and  authorized  to  pass  all 
needful  ordinances  for  preserving 
order,  securing  property  and  per- 
sons from  violence,  danger  or  destruc- 
tion, protecting  public  and  private 
property,  and  for  promoting  the  general 
interest  and  insuring  the  good  govern- 
ment of  such  city;  * # 

We  take  the  "general  interest"  used  in  the  last  above 
quoted  to  be  synonomous  with  the  "general  welfare",  and  to 
confer  upon  the  city  the  usual  police  power  to  enact  ordi- 
nances to  promote  the  health,  morals,  and  general  well-being 
of  the  community. 

We  believe,  however,  that  the  police  power  of  the  city 
will  not  permit  it  to  enact  the  proposed  ordinance. 
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in  pursuance  of  such  power,  it  has  been  held  that  it  is 
within  the  city’s  police  power  to  prohibit  the  sale  of  bakery 
products  by  bakers  and  baker shop  keepers  after  9t00  A.M*  on 
Sunday,  The  theory  was  not  that  Sunday  was  a special  day  which 
the  city  council  could  require  to  be  kept  holy,  but  that  one 
day  of  rest  and  quiet  during  the  week  was  conducive  to  the 
health  and  welfare  of  the  community,  Komen  v.  City  of  St, Louis, 
289  SW  838,  318  Mo,  9.  Indeed,  such  ordinances  and  statutes 
have  generally  been  held  valid,  and  on  the  same  theory.  See 
Anno,  20  A,L.R,,  1114#  Constitutionality  of  statute  regulating 
barbers « 

The  argument^ can  be  made  that  the  legislative  authority 
may  find  that  two  days  of  rest  would  be  more  conducive  to  the 
public  health,  and  that  this  would  justify  such  an  ordinance. 

But  we  think  that  does  not  follow. 

Since  time  immemorial,  it  has  been  considered  that  man's 
health  and  well-being  required  that  he  spend  one  day  in  seven 
in  rest  and  relaxation.  In  all  Christendom  the  first  day  of 
the  week  is  observed  as  that  day  — by  both  Christians  and 
non-Christians  — except  by  those  who  observe  Instead  the 
seventh  day.  There  is,  therefore,  sound  reasons  for  according 
the  first  day  of  the  week  special  legislative  treatment. 

But  it  is  not  widely  held  that  two  days  respite  from 
labor  Is  required  for  man’s  health.  We  think  that  the  relation- 
ship between  man*s  health  (which  is  a valid  concern  of  the 
police  power)  and  the  proposed  ordinance  is  too  remote  to 
authorize  the  enactment.  In  State  ex  rel,  Newman  v,  Laramie, 

40  Wyo,  74#  275  P,  106,  the  Court  struck  down  a municipal 
ordinance'  regulating  opening  and  closing  hours  of  barbershops, 
sayings 


M And  while  the  courts  repeatedly 

have  said  they  should  not  decide  as  to  the 
expediency  of  a measure,  it  has  come  to 
be  settled  by  the  high  court:  whose  decisions 
establish  the  rules  limiting  the  exercise  of 
police  power  that  a court  should .and  does 
determine  whethe'r^?  In  its  judgment,  the 
law  has  a real  or  substantial  relation  to 
objects  and  purposes  recognized  as  legiti- 
mate , , . The  claim  that  the  restriction 
in  the  law  bears  a reasonable  relation  to 
a public  interest  must  not  rest  on  mere 
conjecture,  but  must  be  supported  by 
something  of  substance  , , , . Unless  the 
closing  regulation  in  question  in  the 
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case  at  bar  bears  a r eal  and  substantial 
relation  to  the  purpose  of  protecting  the 
public  from  the  spread  of  disease,  it  stands 
on  the  same  footing  as  any  similar  restrict 
tion  on  the  right  of  a cltizfen  to  engage  in 
a harmless  and  useful  occupation.'' 

We  think  that  reasoning  is  applicable  here. 

We  could  go  further , If  the  council  could  decree  that 
barbershops  be  closed  on  a given  day  other  than  Sunday,  why 
not  two  days?  Or  three?  We  think  It  was  not  the  legislative 
Intention  to  Invest  it  with  that  power. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  St,  Joseph 
common  council  has  no  power  to  enact  an  ordinance  prohibiting 
the  opening  of  barberhsops  on  a weekday  (l,e»,  a day  other 
than  Sunday), 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Don  Kennedy, 


Yours  very  truly 


JOHN  M.  DALTON 
ATTORNEY  GENERAL 
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COUNTY-  HEALTH ; CENTER : Salary  of  dentists  employed  at 

county  health,  center  for  treatment 
of  indigent  persons  to  be  paid  out 
of  funds  of  such  health  center* 


Honorable  'lari  Saunders 
Pros e outing  Attorney 
Jefferson  County 
Hillsboro,  Missouri 

Dear  Sirs 

Reference  is  mad©  to  your  request  for  m official 
opinion  of  this  department  based  upon  a letter  received 
by  you  from  the  Presiding  Judge  of  the  Jefferson  County 
Court  reading  as  follows  : 

"The  enclosed  proposal  of  the  Jefferson 
County  Health  Center  has  been  submitted 
to  the  County  Court  for  consideration, 

"Our  question  is:  Gan  the  County  Court 
legally  participate  in  this  program  as 
outlined  in  paragraph  7? 

"Dr,  Rice  has  suggested  that  this  would 
not  properly  be  a function  of  the  Health 
Center  in  as  much  as  it  involves  actual 
medical  treatment  rather  than  preventative 
work, 

"The  Health  Center  is  providing  all  the 
necessary  equipment  to  put  the  plan  into 
operation  ( including  dentists  * chairs , 

X-ray,  etc.)  and  has  ordered  equipment 
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in  the  amount  of  approximately  |1700. 

" In  addition,  the  Health  Center  will 
provide  all  supplies  and  materials 
used  in  the  treatment*  (Paragraph  6) 

"Will  you  please  let  the  County  Court 
have  an  opinion  on  this  matter?” 

The  ”proposal”  referred  to  in  the  letter  of  inquiry 
reads  as  follows? 

"PROPOSED  PLAN  FOR  PROVIDING  DENTAL 
SERVICES  TO  NEEDY  CHILDREN 

"1|  This  plan,  as  described,  is  ad- 
vanced by  the  dentists  of  Jefferson 
County  as  a means  of  providing  some 
of  the  dental  care  that  is  greatly 
Indicated  among  needy  children  who  are 
residents  of  the  county* 

"Briefly,  the  proposal  is  that  at  the 
beginning,  at  least,  the  dental  service 
will  operate  one  day  a week  and  will  be 
for  children  twelve  years  of  age  or  under 
who  are  residents  of  this  county  and  whose 
parents  or  guardians  have  been  screened 
by  the  Welfare  Department  as  financially 
unable  to  provide  the  care  out  of  their 
own  res  our oe s# 

"The  dentist  who  will  serve  in  the  Health 
Center  will  be  a dentist  who  is  already 
in  practice  in  the  county, 

"2,  WHO  WILL  BE  SERVED— Only  children 
twelve  years  or  under.  This  is  the  period 
of  life  when  most  constructive  dental  re- 
sults may  be  obtained.  It  is  also  the 
period  of  life  when  a child  can  be  most 
easily  Influenced  concerning  his  future 
interest  in  his  own  dental  needs.  If 
some  limitation  from  an  age  standpoint 
is  not  enforced,  our  efforts  would  be  so 
scattered  that  little  Impression  on 
dental  needs  could  be  made.  All  children 
served  will  be  screened  by  the  Welfare, 
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m3.  TYPE  Qg  DENTAL  CARE  TO  BE  GIVEN 

{ 1)  Silver  and  silicate  fillings, 

(2)  Extractions  where  necessary,  (3) 

Gum  treatments,  (4)  Space  maintainors, 

($)  Oral  prophylaxis, 

”4.  HEPBRRALS-^-f e ac he r s who  observe  a 
dental'neQd  in  the  indicated  age  group 
may  refer  cases  through  the  Welfare  Agency* 
School  nurses  may  do  the  same*  Public 
Health  Nurses  will  also  have  this  privi- 
lege. Clearance  by  Welfare  may  be  an 
office  procedure  because  the  family  is 
already  known,  otherwise  parents  or 
guardians  of  the  child  must  visit  the 
Welfare  Agency  for  interview*  The  re- 
sponsibility for  getting  the  child  to 
the  Health  Center  should  be  left  with 
the  child1  s family  except  in  unusual 
situations*  The  person  referring  the 
child  to  the  Welfare  should  make  inquiries 
as  to  feasibility  of  the  family  following 
through  on  this  responsibility  without 
help. 

"5.  PERSONNEL {1}  One  dentist  employed 

the  equivalent  of  one  day  a week.  (2) 

One  assistant  for  the  dentist  employed  in 
the  same  manner, 

'*6,  RECORD S-BQIIIPMENT -OFFICE  SPACE-SUPPLIES 

—These  will  all  be  supplied  by  the  Jeffer- 
son County  Health  Department}  estimated 
cost  is  loOO.OO  annually. 

**7.  PAY  OF  DENTIST  AMD  DENTAL  ASSISTANT— 

As  the  work  outlined  is  of  the  nature  of 
medical  care,  it  seems  necessary  that  the 
pay  of  the  dentist  and  the  dental  assistant 
be  provided  from  sources  other  than  the 
revenue  derived  from  the  Health  Chit  tax. 

It  is  estimated  that  the  annual  cost  for 
the  dentist  and  dental  assistant,  on  this 
basis,  will  amount  to  #2000.00  annually.” 
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From  the  “proposal”  submitted  It  is  apparent  that  the 
purpose  of  the  agreement  Is  to  provide  limited  dental  care 
for  children  of  Indigent  parents  at  a cost  of  $2,000.00 
per  annum,  Tour  inquiry  submits  the  question  of  the  source 
from  which  such  sum  is  to  be  paid. 

It  first  becomes  pertinent  to  determine  whether  such 
dental  services  may  be  rendered  in  connection  with  the 
operation  of  a county  health  center*  We  direct  your 
attention  to  the  provisions  of  Section  20$*0$0f  HSMo  1949* 
reading  as  follows* 

“The  public  health  center  is  estab- 
lished, maintained  and  operated  for 
the  improvement  of  health  of  all  in- 
habitants of  said  county  or  counties," 

Certain  limitations  exist  with  respect  to  the  use  of 
county  health  centers  which  are  embodied  in  Section  205,060* 
RSMo  Cumulative  Supplement,  1953*  reading  as  follows* 

“The  board  of  county  health  center 
trustees  shall  not  enter  into  con- 
tracts for  the  private  practice  of 
medicine,  nor  shall  any  of  its  per- 
sonnel practice  medicine  nor  dispense 
drugs,  vaccines  or  serums  for  personal 
gain,  nor  shall  its  facilities  be  used 
for  such  purpose  in  any  way  except  as 
it  may  be  necessary  and  agreed  upon 
between  the  board  and  county  court  or 

courts  for  the  care  of the'  Inoigent 

for  whom  the  court™ or  c our ts  may "be 
responsible , or  except  in  furtherance 
of  diagnostic  and  communicable  disease 
control  programs.”  (Emphasis  ours.) 

The  limitations  expressed  disclose  that  it  is  properly 
within  the  purview  of  the  activities  of  a county  health 
center  to  render  medical  service  provided  such  services 
are  not  rendered  for  personal  gain  and  further  provided, 
that  such  services  are'  rendered  under  an  agreement  between 
the  county  health  center  and  a county  court  for  the  care  of 
the  indigent  for  idiom  the  court  may  be  responsible . 
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Adverting  to  the  "proposal"  attached  to  your  letter 
of  inquiry  we  note  that  only  children  of  indigent  parents 
will  be  permitted  to  receive  the  dental  services  described 
in  the  agreement*  Being  In  this  financial  classification 
such  children  therefore  are  proper  subjects  for  the  expendi- 
ture of  county  funds  for  their  medical  treatment. 

It  next  becomes  important  to  determine  the  source  from 
which  the  proposed  $2,000,00  shall  be  paid.  We  direct  your 
attention  to  Section  20j?«042»  RSMo  Cumulative  Supplement,. 
1953,  reading,  in  part,  as  follows  s 

"4,  The  board  of  health  center  trustees 
shall  make  and  adopt  such  bylaws,  rules 
and  regulations  for  their  own  guidance 
and  for  the  government  of  the  county 
health  center  as  may  be  deemed  expedient 
for  the  economic  and  equitable  conduct 
thereof*  They  shall  have  the  exclusive 
control  of  the  expenditures  of  ail  moneys 
collected  to  the  credit  of  the  county  health 
center  fund,  and  of  the  purchase  of  site  or 
J sites,  the  purchase  or  construction  of  any 
county  health  center  buildings,  and  of  the 
supervision,  care  and  custody  of  the  grounds, 
rooms  or  buildings  purchased,  constructed, 
leased  or  set  apart  for  that  purpose*  All 
moneys  received  for  the  county  health  center 
shall  be  deposited  in  the  county  treasury 
to  the  credit  of  the  county  health  center  , 
fund,  and  paid  out  only  upon  warrants 
ordered  drawn  by  the  county  court  upon 
properly  authenticated  vouchers  of  the 
board  of  health  center  trustees, 

“5,  The  board  of  health  center  trustees 
may  appoint  and  remove  such  personnel 
as  may  be  necessary  and  fix  their  com- 
pensation; and  shall  in  general  carry 
out  the  spirit  and  Intent  of  this  chapter 
pertaining  to  establishing  and  maintaining 
a county  health  center.  * * 

It  seems  to  us  that  this  provision  with  respect  to  the 
payment  of  the  salaries  of  personnel  of  the  county  health 
center  is  exclusive. 
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CONCLUSION 


In  the  premises  we  are  of  the  opinion  that  the  salaries 
of  dentists  employed  by  a county  health  center  for  the  pur- 
pose of  rendering  dental  care  to  the  children  of  indigent 
parents  pursuant  to  an  agreement  with  respect  thereto  with 
the  county  court  are  to  be  paid  from  the  funds  of  such 
county  health  center* 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant.  Will  F*  Berry,  Jr* 

Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


CORPORATIONS r 
'■'CRIMINAL  LAW: 
LIQUOR  CONTROLS 


A person  (and  ills  barmaids)  selling  intoxicating 
.liquor  other  than  malt  liquor,  such  person  hold- 
ing only  a malt  liquor  license,  should  be  charged 
with  violation  of  Section  3II.270  RSMo  1%9, 
-rather  than  3II.550  RSMo  1949.  The  malt  liquor 
license  of  a corporation  will  not  be  automatically 
revoked  under  the  provisions  of  Section  311.720 
RSMo  1949>  unless  said  corporation  shall  have 
been  convicted  of  violating  the  provisions  of 
Chapter  3H,  RSMo  1949.  Service  of  process  in 
a criminal  action  against  a corporation  is  by 
a summons,  said  summons  to  be  served  in  the  manner 
provided  for  service  on  a corporation  in  a civil 
action.  ;T- 


June  8,  1954 


Honorable  Earl  Saunders 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 


Attention  Mr.  Irvin  D.  Emerson 
Dear  Sir? 


By  recent  letter  yotir  office  requested  an  official 
opinion  as  follows? 

* 4*fhe  facts  again  briefly  are  that  the 
agents  of  the  Department  of  Liquor  Con- 
trol inspected  Quonsett  Inn,  Inc#*  a holder 
of  a malt  liquor  license  only,  and  found 
them  serving  whiskey  highballs  and  consider- 
able quantity  of  whiskey,  scotch  whiskey 
and  wine  upon  the  promises.  This  corpora- 
tion previously  had -its  3*2  beer  license 
revoked* 

"Question  1.  Can  the  corporation  be  tried 
under  the  criminal  provisions  of  chapter 
311  Revised  Statutes,  1949*»  and  if  so 
what  section? 

"Question  2.  Can  the  officers  of  the 
corporation  be  tried  under  the  criminal 
provisions  of  chapter  R.3.  Mo.,  1949? 

If  so  what  section? 
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"Question  3«  How  can  service  be  obtained 
In  a criminal  suit  against  a corporation? 

“Question  lj.»  Mill  a conviction  against  ■■■')' -i 

the  officers  of  the  corporation  forfeit 

the  license  of  the  corporation?  If  not 

what  will  be  necessary  to  forfeit  the 

license  of  the  corporation? 

“Question  5*  Is  there  any  section  other 
than  311.550  under  which  the  barmaids 
could  be  charged  with  a misdemeanor  for 
the  sale  of  liquor?  If  so  what  section. “ 

Your  questions  Ho.  1 and  No.  2 as  to  the  criminal  liability 
of  a corporation  and  its  officers  are  answered  by  a previous 
opinion  of  this  office  rendered  to  Honorable  Walker  Pierce* 
Supervisor*  Department  of  Liquor  Control  on  July  2lj.,  1939* 
and  an  opinion  rendered  to  Honorable  Joseph  L.  Gutting* 
Prosecuting  Attorney  of  Clark  County*  on  March  23*  193?. 

Copies  of  these  opinions  are  enclosed. 

In  answer  to  your  question  No.  3 as  to  service  on  a 
corporation,  you  are  referred  to  Supreme  Court  Rule  21.10, 
which  reads  as  follows* 

"If  a corporation  is  charged  with  the  commis- 
sion of  a criminal  offense  In  any  complaint* 
information  or  indictment,  a summons  shall  be 
issued  thereon  which  shall  recite  the  substance 
of  the  offense  charged  and  sha3J/  command  the 
corporation  to  appear  at  a time  and  place  stated 
therein.  Such  summons  shall  be  served  in  the 
manner  provided  for  service  on  a corporation 
in  a civil  action." 

Provision  for  service  of  process  in  civil  cases  is  made 
by  Section  506.150  RSMo  19i{.9  which  reads  as  follows* 

"The  summons  and  petition  shall  be  served 
together*  Service  shall  be  made  as  follows* 

* # •»  -x 


"(3)  Upon  a domestic  or  foreign  corporation 
or  upon  a partnership,  or  other  unincorporated 
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association*  when  by  law  it  may  be  sued  as  such, 

1 by  delivering  a copy  of  the  summons  and  of  the 

petition  to  an  officer,  partner,  a managing  or 
general  agent#  or  by  leaving  the  copies  at  any 
business  office  of  the  defendant  with  the  person 
having  charge  thereof,  or  to  any  other  agent 
authorized  by  appointment  or  required  by  law  to 
receive  service  of  process  and,  if  the  agent 
is  one  authorized  by  statute  toreceive  service 
and  the  statute  so  requires,  by  also  mailing  a 
copy  to  the  defendant*51 

•ft  «■  -ft 

Sectlon  311.720  provides  for  automatic  revocation  of  the 
license  of  a person  convicted  of  violation  of  Chapter  311*  Said 
Section  reads  as  follows? 

’'Conviction  in  any  court  of  any  violation 
of  this  chapter  shall  have  the  effect 
of  automatically  revoking  the  license 
of  the  person  convicted,  and  such  revo- 
cation shall  continue  operative,  until 
said  case  is  finally  disposed  of,  and 
if  the  defendant  is  finally  acquitted, 
he  may  apply  for  and  receive  a license 
hereunder#  upon  paying  the  regular 
license  charge  therefor,  in  the  same 
manner  as  though  he  had  never  had  a 
license  hereunder;  provided,  however, 
that  the  provisions  of  this  section 
shall  not  apply  to  violations  of  sec- 
tion 3II.O7O,  and  violations  of  said" 
section  shall  he  punished  only  as  there- 
in provided.” 

It  must  be  noted  that  the  above  Section  provides  for 
automatic  revocation  only  upon  conviction  of  a person.  The 
word  ’’person”  as  used  in  Chapter  3,11  includes  corporation 
according  to  Section  32*^«030»  RSMo  1949» 

"The  term  ’person*  as  used  in  this  chapter 
shall  mean  and  include  any  individual, 
association,  joint  stock  company,  syndicate. 
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copartnership*  corporation,  receiver,  trustee, 
conservator,  or  other  officer  appointed 
by  any  state  or  federal  court.” 

If  the  corporation  itself  Is  not  convicted,  automatic 
revocation  of  its  license  will  not  ensue.  If  the  corporation 
is  convicted  of  violating  the  provisions  of  Chapter  311,  its 
license  will  be  automatically  revoked. 

In  your  question  Ho.  5 you  inquire  whether  there  is  any 
Section  other  than  Section  311,550  under  which  the  barmaids 
could  be  charged  with  the  illegal  sale  of  liquor.  You  stated 
in  your  letter  that  the  corporation  in  question  is  the  holder 
of  a license  for  the  sale  of  malt  liquor.  Section  311,270 
makes  it  a misdemeanor  for  a person  holding  only  a malt  liquor 
license  to  sell  any  Intoxicating  liquor  other  than  malt  liquor 
fhat  Section  in  part  reads  as  follows! 

”1.  It  shall  be  unlawful  for  any  person, 
holding  a license  for  the  sale  of  malt 
liquor  only,  to  possess,  consume,  store, 
sell,  or  offer  for  sale,  give  away  or 
otherwise  dispose  of,  upon  or  about  the 
premises  mentioned  In  said  license,  or, 
upon  or  about  3aid  premises,  to  suffer 
or  permit  any  person  to  possess,  consume, 
store,  sell  or  offer  for  sale,  give  away 
or  otherwise  dispose  of,  any  intoxicating 
liquor  of  any  kind  whatsoever  other  than 
malt  liquor  brewed  or ■ manufactured Nby  the 
method.  In  the  manner,  and  of  the  ingre- 
dients, required  by  the  laws  of  this  state. 

Whosoever  shall  violate  any  provision  of 
this  section  shall  be  guilty  of  a misde- 
meanor, and  upon  conviction  thereof 
by  any  court  of  competent  jurisdiction 
shall  be  punished  as  in  this  chapter 
provided  as  to  misdemeanors.  Upon  such 
conviction  becoming  final,  the  license 
of  the  person  so  convicted  shall  forth- 
with, and  without  other  or  further  action, 
order  or  proceeding,  be  deemed  to  have 
been  revoked,  and  shall  by  the  licensee 
be  forthwith  surrendered  to  the  super- 
visor and  canceled,” 
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Section  311»550  makes  it  a felony  to  sell  Intoxicating 
liquor  without  a license  authorising  the  sale  thereof* 

That  Section  reads  in  part  as  follows: 

■ § ) ' * *»  «*  ; — 

tt7*  Any  person  who  shall  sell  in  this 
state  any  intoxicating  liquor  without  first 
having  procured  a license  from  the  super- 
visor  of  liquor  control  authorizing  him 
to  sell  such  intoxicating  liquor  shall  be 
deemed  guilty  of  a felony  and  upon  convic- 
tion shall  be  punished  by  imprisonment  in 
the  penitentiary  for  a terra  of  not  less 
than  two  years  nor  more  than  five  years, 
or  by  imprisonment  in  the  county  jail, 
for  a term  of  not  less  than  three  months 
nor  more  than  one  year,  or  by  a fine  of 
not  less  than  one  hundred  dollars  nor 
more  than  one  thousand  dollars,  or  by 
both  such  fine  and  imprisonment *M 

To  determine  under  what  Section  you  should  proceed  in  a 
criminal  action  against  the  parties  here  involved,  it  is  necessary 
to  consider  the  part3  of  Section  311,270  and  Section  311*550 
noted  above.  It  is  a fundaraental  rule  of  statutory  construction 
that  all  statutes  applicable  to  a given  subject  must  be  read 
and  considered  together  and,  if  possible,  harmonized.  State  v. 
Naylor,  328  Mo*  395#  k-0  S*¥.2d  1079,  It  is  another  fundamental 
rule  of  construction  of  criminal  statutes  that  they  be  construed 
liberally  in  favor  of  the  def endant , and  strictly  against  the 
State.  State  v.  Bartley,  30)+  Mo,  58*  263  S.W,  95 • Therefore, 
in  considering  the  two  statutes  together  and  construing  them 
strictly  in  favor  of  the  defendant,  we  conclude  that  the 
Legislature  considers  the  offense  of  selling  intoxicating  liquor 
on  a malt  liquor  license  to  be  less  heinous  than  the  sale  of 
intoxicating  liquor  by  a person  who  has  no  type  of  license  to 
sell  any  kind  of  intoxicating  liquor,' 

Therefore,  we  conclude  that  a person  selling  Intoxicating 
liquor  other  than  malt  liquor,  holding  only  a malt  liquor 
license,  should  be  charged  under  the  provision  of  Section  311*270. 
An  employee  of  a person  holding  a malt  liquor  license  is  entitled 
to  the  protection  of  that  license  to  the  same  extent  as  an 
employer,  while  said  employe©  is  engaged  in  selling  liquor  there- 

-5- 


Honorable  Sari  Saunders 


under,  The  St.  Souls  Court  of  Appeals  in  State  v.  Barnett, 

111  Mo.App.  688,  l.c.  691,  made  this  statement  on  that  subject: 

*It  is  conceded  that  appellant  sold  the 
liquor  as  charged  on  May  3rd,  1903,  and  that 
May  3rd  was  Sunday,  It  is  also  conceded  that 
appellant  had  no  license  himself  as  a dramshop 
keeper  but  that  he  was  acting  when  the  sale  of 
liquor  was  made  as  the  agent,  servant  or  bar- 
tender of  his  employer,  Ira  Barnett,  who  x»ras  a 
licensed  dramshop  keeper, 

’'There  can  be  no  doubt  that  if  the  evidence  had 
shown  the  sale  of  liquor  to  have  been  made  on 
Saturday,  May  2nd  or  Monday,  Mayy^th,  together 
with  a shotting  that  appellant  was  acting  for 
his  principal,  and  that  such  principal  was  a 
licensed  dramshop  keeper,  this  xfouid  have,  made 
a complete  defense  to  this  prosecii.tion  for 
selling  without  a license, & 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that  a person 
(and  his  barmaids ) selling  intoxicating  liquor  other  than  malt 
liquor#  such  person  holding  a malt  liquor  license  only,  should 
be  charged  with  violation  of  Section  311,270  HSMo  1949,  rather 
than  311, HSMo  1949 « it  further  the  opinion  of  this 
office  that  the  malt  liquor  license  of  a corporation  will  not 
be  automatically  revoked  under  the  provisions  of  Section  311,720 
RSMo  1949,  unless  said  corporation  shall  have  been  convicted 
of  violating  the  provisions  of  Chapter  3ii>  HSMo  1949, 

Service  of  process  in  a criminal  action  against  a.  corporation 
Is  by  a summons,  said  summons  to  be  served  in  the  manner 
provided  for  service  on  a corporation  in  a civil  action. 

This  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Mr,  Paul  McGhee, 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 
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Enclosures  7-24**39  to  Walker  Pierce 
3~23*-37  to  Joseph  Gutting 


PUBLIC  HEALTH  AND  WELFARE 
WOMEN: 

TAXATION: 

EQUITABLE  CONVERSION: 


The  names  of  the  owner  A of  real  estate,' 
if  known,  should  he  placed  in  the  real 
estate  book,  and  that  vendees  under  a 
contract  of  sale  of  real  property  may 
be  the  owners  to  be  listed  in  the  real 
estate  book  if  the  provisions  of  the 
contract  are  such  as  to  invoke  the  doc- 
trine of  equitable  conversion. 


June  17*  1954 


Honorable  Earl  Saunders 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 

Hear  Sir: 


By  letter  of  April  8,  1954*  you  requested  an  official 
opinion  on  two  questions*  four  first  question  reads  as  follows: 

"A  situation  has  developed  in  this  County  with 
regard  to  the  number  of  hours  that  a manufacturing 
establishment  may  permit  a female  employee  to  work 
in  one  day  or  in  one  week* 

"Hay  I respectfully  direct  your  attention  to 
the  provision  of  Section  290. 040,  8*  S.  Mo.  1949 
and  Section  290*9j>0  relating  to  the  hours  of  labor 
of  female  employees  ? 

"In  the  assumed  fact  situation  stated  below* 
would  an  employer  be  in  violation  of  Section 
290*04.0  making  it  unlawful  to  employ  a female  in 
a manufacturing  establishment  for  more  than  nine 
hours  in  any  one  day* 

"Jane  Doe  is  scheduled  to  work  the  3:30  P.M.  to 
Midnight  shift  Monday  through  Friday.  After  work- 
ing her  regular  shift  on  Wednesday,  she  elected, 
or  is  assigned,  to  fill  a job  opening  on  a shift 
beginning  at  7'iOO  A.  M.  Thursday  and  ending  at 
3*30  P«  M.  the  same  day. 

"In  other  words,  the  question  involves  a determi- 
nation of  whether  the  day  contemplated  in  the 
above  Act  is  a calendar  day,  commencing  at  Midnight 
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and  ending  2k  hours  later#  or  whether  it  is  any 
twenty-four  (2k)  hours  period  commencing  with 
the  start  of  the  employee  * a work-shift," 

That  question  is  answered  by  a previous  opinion  of  this 
office  rendered  to  Hon,  Orville  S,  Traylor,  Commissioner# 
Labor  and  Industrial  Inspection  Department#  on  July  13#  19kk* 
That  opinion  is  enclosed. 

Tour  second  question  reads  as  follows! 

"On  April  Ik.  19k7  _ of  Be  Soto# 

Missouri  filed  a plat  of  the  : - Subdivision, 
containing  thirty-four  lots  in  ike  office  of 
the  Recorder  of  Deeds  of  Jefferson  County  and 
said  plat  was  recorded  as  of  said  date. 

"Later#  caused  to  be  built  several 

houses  in  said  subdivision#  and  as  grantor#  sold 
these  houses  and  executed  only  a deed  of  contract 
to  the  grantees# 

"The  grantees  have  recorded  their  deeds  of  con- 
tract and  have  requested  that  the  real  estate 
described  on  the  several,  deeds  of  contract  be 
placed  on  the  Jefferson  County  Real  Estate  Tax 
Book. 

"The  Subdivision  was  laid  out 

on  37. 5o  acres  owns A by  . # and  said 

acreage  is  on  the  1953  real  estate  tax  book 
of  Jefferson  County  for  a valuation  of  #550! 

but  because  is  now  in  Europe#  the 

taxes  on  this'  $*?5G  valuation  for  1953  a1*©  delin- 
quent and  the  parties  holding  deeds  of  contract 
executed  by  feel  that  their  interest 

Is  in  jeopardy. 

"In  view  of  the  fact  that  has  not 

executed  a warranty  deed  to  the  grantees,  the 
County  Court  and  the  Assessor  would  like  a 
clarification  on  the  following  query* 

"Can  the  County  Court  or  the  Assessor  place 
on  the  real  estate  tax  book  of  Jefferson  County 
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a parcel  of  real  property  sold  on  a deed  of 
contract  plan  where  no  warranty  deed  has  been 
executed  delivered  and  recorded  by  the  grantor 
and  grantee  ?M 

Persons  owning  real  property  are  made  liable  for  taxes  there- 
on by  Section  137*075*  RSMo  1949. 

,fEVery  person  owning  or  holding  real  property 
or  tangible  personal  property  on  the  first 
day  of  January  including  all  such  property 
purchased  on  that  day,  shall  be  liable  for 
taxes  thereon  during  the  same  calendar  year." 

The  Assessor  is  required  to  be  furnished  a "real  estate 
book",  which  book  shall  contftlnthenama  of  the  owner  or  owners 
of  real  estate*  This  is  required  by  Section  137*225*  RSMo  1949* 
part  of  which  is  quoted  below* 

"1*  In  all  counties*  except  the  city  of 
St*  Louis,  the  assessor  shall  be  provided 
with  two  books,  one  to  be  called  the  * real 
estate  book*  * and  the  other  to  be  called 
the  * personal  assessment  book.*5* 

"2,  The  real  estate  book  shall  contain  all 
lands  subject  to  assessment.  It  shall  be  in 
tabular  form,  with  suitable  captions  and 
separate  columns*  The  first  column  shall  con- 
tain the  name  of  the  owner  or  owners,  if  known; 

«•  « « « «" 

Hnder  the  doctrine  of  equitable  conversion,  the  vendees  under 
the  contracts  of  sale  may  be  considered  the  owners  thereof.  This 
doctrine  is  stated  in  18  G*J*S.  CONVERSION,  Page  4^,  49  as  follows* 

"A  contract  for  the  sal©  of  land  ordinarily 
works  a conversion*  equity  treating  the  vendor 
as  holding  the  land  in  trust  for  the  purchased, 
and  the  purchaser  as  a trustee  of  the  purchase 
price  for  the  vendor.  The  vendor’s  interest 
thereafter  in  equity  is  in  the  unpaid  purchase 
price,  and  is  treated  as  personalty,  while  the 
purchaser’s  interest  is  in  the  land  and  is 
treated  as  realty.  Such  conversion  becomes 
absolute  if  the  terms  of  the  contract  of  sale 
are  subsequently  complied  with.  If  there  is 
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no  default  in  that  respect,  but  the  purchaser 
performs  all  the  conditions  precedent,  which, 
under  the  contract,  would  entitle  him  to  a 
conveyance*  he  will  be  deemed  at  the  time  of 
such  performance  to  be  the  owner  of  the  land 
and  the  vendor  to  be  the  owner  Of  the  purchase 
money. 

"The  general  rule,  however,  that  conversion 
results  from  the  making  of  a contract  for 
the  sale  of  realty  does  not  obtain  under  all 
circumstances,  and,  Where  something  more  than 
mere  payment  of  money  remains  to  be  done  before 
completion  of  the  contract  f Of  sale,  there  is 
no  conversion. 

"Condition  precedent.  Provisions  in  a con- 
trac t for"  the  sale  of  real  estate,  making  per* 
formance  on  the  part  of  the  purchaser  of  his 
contract  to  pay  a portion  of  the  purchase 
money  and  tb  sechre  the  balance  by  mortgage 
on  the  premises  a condition  precedent  to  a 
conveyance  by  the  vendor,  do  not  take  the 
ease  out  of  the  general  rule." 

We  have  not  been  informed  of  the  provisions  of  the  contracts 
of  sale  in  question.  Therefore,  we  cannot  state  whether  equitable 
title  has  passed  to  the  vendees.  You  should  consider  those  con- 
tracts in  the  light  of  the  above  rule  and  determine  whether 
equitable  title  has  passed  to  the  vehdees*  If  it  has,  their  names 
should  be  placed  on  the  real  estate  book  as  the  owners  of  the 
land  in  question. 

CONChUSIOH 

It  is,  therefore,  the  opinion  of  this  office  that  the 
names  of  the  owners  of  real  estate,  if  known,  should  be  placed 
In  the  real  estate  book,  and  that  vendees  under  a contract  of 
sale  of  real  property  may  be  the  owners  to  be  listed  in  the  real 
estate  book  if  the  provisions  of  the  contract  are  such  as  to 
invoke  the  doctrine  of  equitable  conversion. 
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This  opinion*  which  I hereby  approve,  was  prepared  by  ray 
Assistant,  Mr,  Paul  MoCJhee. 

Tours  very  truly, 

JOHN  M.  DALTON 
Attorney  general 

PMeGtlvd 

Enclosure  to  Orville  8,  Traylor 


MAGISTRATE  COURT: ( Opportunity  and  time  to  consult  with 
MISDEMEANORS:  ) friend  or  attorney  must  be  given  in 

...  - v„. . ( Magistrate  Court  to  person  charged  with 

) misdemeanor  at  time  of  arraignment* 

( Defendant  may  waive  such  right  if  con- 
) tinuance  granted  for  such  purpose  and 
( defendant  cannot  make  bail  should  be 
) committed  to  jail. 

July  2S,  1954 


Hon.  J*  B*  Sohnapp 
Prosecuting  Attorney 
Madison  County 
Fredericktown,  Missouri 

Dear  Mr#  Sohnapp* 

We  render  herewith  our  opinion  based  upon  your  request 
of  June  21,  1954 » which  request  reads  as  follows! 


,,tTThe  Honorable  E*  G#  Westhouse,  Magistrate 
Judge  of  this  County,  has  requested  that  I 
secure  an  opinion  from  you  on  the  following 
question*  to-wit : 

"■'Many  persons,  who  have  been  arrested  on  a 
warrant  issued  by  the  Magistrate  Court  or 
who  have  been  given  a * courtesy*  summons  by 
the  State  Highway  Patrol  to  anoear  before 
the  Magistrate  Court  and  answer,  to  a mis- 
demeanor charge* do  not  wish  to  have  ’an 
opportunity  and  reasonable  time  to  talk 
with  a friend  and  attorney ' (R.  3*  Mo*, 
194ft  eec.  55d.3DO)  .after  they  have  been 
arraigned,  but  on  the  contrary  desire  to 
ent|r  a plea  of  ’Guilty1  inmedi&tely  after 
the  charge  (information)  is  read  to  them 
{R,  S.  Mo. , 1949,  sec  543 .1B0  and  Supreme 
Court  rule  22.0?) # 


"’Does  the  phrase  *an  opportunity  and  reason- 
able time  to  talk  with  a friend  and  an 
attorney*  mean  and  does  it  apply  (1)  from 
the  time  the  charge  is  read  to  the  defendant 
in  court*  if  the  defendant  appears  voluntarily 
on  a ’courtesy*  summons,  and  (2)  from  the  time 
the  defendant  saw  and  understood  the  charge  on 
the  warrant  of  arrest? ’ 
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"*Gan  the  defendant  either  voluntarily 
or  involuntarily  waive  this  right  if  he 
is  fully  advised  of  it?'* 


tt,If  the  Magistrate  Court  determines 
that  a plea  of  * Guilty*  cannot  be  accepted 
because  neither  time  nor  opportunity  had 
been  given,  then  on  a resetting  of  the  case 

'■  iwaiSS?  £or  a P^-ea  wuld  the  court  issue 
* ? of  Committment  Pending  Plea*  or  should 

the  defendant  be  recommitted  on  the  original 

warrant? * f 


reada°as  lolloSs.1®  ba36d  Up°“  Seotion  55S.3SO  RSMo  1949,  which 


nAny  judge,  magistrate  or  police  judge 
who  shall  accept  of  a plea  of  guilty 
from  any  person  charged  with  the 
violation  of  any  statute  or  ordi- 
nance at  any  place  other  than  at  the 
place  provided  by  law  for  holding 
court  by  said  judge,  magistrate  or 
police  judge,  or  who  shall  accept 
of  any  plea  of  guilty  without  first 
giving  the  person  charged  with  an 
offense  an  opportunity  and  reason- 
able time  to  talk  with  a friend  and 
an  attorney,  shall  be  deemed  guilty 
of  a misdemeanor,  and  on  conviction 
shall  be  punished  by  a fine  of  not 
exceeding  one  hundred  dollars,  or 
by  imprisonment  in  the  county  jail 
not  exceeding  three  months,  or  by 
both  such  fine  and  imprisonment, 
and  in  addition,  shall  forfeit  his 
office*”  f 


,,  oar  first  question  is  whether  an  opportunity  ana  reason- 
ble  time  to  consult  with  a friend  or  attorney  must  be  given  to 
a defendant  who  has  seen  and  understood  the  charge  against  him 
from  the  warrant  of  arrest*-  Or,  in  other  words,  at  his  arraiffi 

t5e  ®harge*  must  he*  eve*  though  he  has ‘previously  befi 
advised  of  the  charge  and  has  had  an  opportunity  to  consult 
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friend  or  counsel ^ be  accorded  an  opportunity  and  reasonable 
time  to  consult  with  friend  or  counsel. 

We  believe  that  Section  556.360  supra,  contemplates  that 
the  opportunity  and  time  (if  the  latter  is  required)  be  given 
at  the  time  of  arraignment. 

We  think  it  unnecessary  to  give  a defendant  in  a criminal 
case  in  the  Magistrate  Court  time  to  consult  a frierid  or 
attorney,  when  he  states  that  he  does  not  want  such  time.  It 
is  necessary  for  the  judge,  Under  Section  556. 360,  quoted  above 
to  give  the  defendant  an  "opportunity**  to  do  soj  and,  should  he 
avail  himself  of  such  opportunity,  to  allow  him  a "reasonable 
time"  for  such  purpose,  before  accepting  his  plea  of  guilty. 
But,  having  given  him  the  opportunity,  and  he  not  availing 
himself  of  it,  the  judge  is  not  required  to  give  him  time  he 
does  not  want. 

In  State  v,  Rogers,  Mo,  Sup*,  265  S,W.  976,  the  facts 
were  as  follows* 

"The  information  was  filed  November  2, 

1925,  and  on  that  day  appellants  were 
arraigned  and  each  entered  his  plea  of 
guilty.  The  transcript  of  the  proceed- 
ings at  that  time  shows  that  before 
such  pleas  were  accepted  by  the  trial 
court  and  sentence  pronounced,  each  of 
the  appellants  was  asked  by  the  court 
whether  he  desired  to.  consult  with  a 
friend  or  an  attorney,  and  he  said  he 
did  not  so  desire.  Each  was  asked  if 
he  was  guilty,  and  each  said  that  he 
was  guilty*  ^ ^ * $ % % * * # ❖ * 

After  questioning  the  defendants  further  regarding  their 
guilt,  the  trial  court  made  this  announcement  and  entered  the 
same  upon  his  docket: 

" *Def endants  plead  guilty,  waiving  con- 
sultation. Each  is  sentenced  to  15  years 
in  the  state  penitentiary.*" 

Speaking  of  the  application  of  Section  556.360,;  supra,  to 
such  a state  of  facts,  the  Supreme  Court  said  (2$5  4^Sw.976, 
l.c.  976}: 
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•'Without  considering  the  effect  of  the 
violation  of  such  statute  upon  the 
validity  of  a plea  of  guilty  accepted 
in  violation  of  it*  it  is  sufficient  to 
say  that  the  record  before  us  conclusively 
shows  that  the  trial  judge  fully  complied 
with  the  statute  in  accepting  the  pleas 
of  appellant s,w 

This  case  is  authority  for  the  proposition  that  time  to 
consult  with  friend  or  attorney  may  be  waived. 

You  next  inquire,  when  a continuance  is  granted  to  give 
the  defendant  time  to  consult  with  a,  friend  or  attorney* 
wh ether  the  court  should  issue  a "warrant  of  commitment  pend-* 
ing  plea'*  or  whether  the  defendant  should  be  recommitted  on 
the  original  warrant* 

i 

The  matter  of  commitment  will  be  treated  just  as  com- 
mitment upon  continuance  for  any  other  cause*  The.  Supreme 
Court  rule  governing  the  matter  is  Eule  22*03  reading  thus! 

ffX£  the  defendant  shall  fail  or  refuse 
to  eater  into  such  bond  the  magistrate 
shall  commit  him  to  the  common  jail  of 
the  county  or  of  the  city  where  the  ferial, 
is  pending*  there  to  remain  until  the  day 
fixed  for  the  ferial  of  the  charge  alleged 
against  him*” 

The  commitment  should  not  be  "on  the  original  warrant" 
(which  we  take  to  be  the  warrant  of  arrest)*  but  should  be  an 
order  to  the  sheriff  to  commit  the  defendant  to  jail  until 
the  ferial  date.  The  warrant  of  arrest  simply  orders  the  arrest 
of  defendant  and  bringing  him  before  the  court.  The  paper 
delivered  to  the  sheriff  on  which  the  order  is  written  might 
perhaps  be  called  a "warrant  of  commitment",  although  it  would 
make  no  difference*  it  appears  to  Us,  whether  the  words,  "pend- 
ing plea"  were  added  to  the  title  of  the  paper* 


CONCLUSION 


It  is  the  opinion  of  this  office  that: 

1)  The  opportunity  and  reasonable  time  to  consult  with  a 
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friend  or  attorney,  required  to  be  Siven  by  Section 
n<3Mn  i qlq  must  be  given  at  the  time  of  arraignment,  eve**. 
thoS#  previously  thereto  defendant  has  had  such  opportunity 

and  time. 

2)  A defendant  charged  with 

Court  should  be  accorded  an  opportunity  to  oonsult  «ihh  a iriend 
or  attornev.  But  he  may  waive  the  right  to  do  so,  in  which  case 
the  magistrate  is  not  obliged  to  grant  a continuance  or  reason- 
able time”  to  do  so. 

3)  When  a continuance  is  granted  to  allow^  the  defendant 
to  consult  with  a friend  or  attorney,  he  not  making  ball,  the 
Magistrate  should  make  an  order  committing  him  to  the  Bounty 

jail, 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr*  W*  Bon  Kennedy. 

lours  very  truly 


JOHN  M,  DALTON 
ATTORNEY  GENERAL 
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SCHOOL  DISTRICTS:  Duties  of  county  clerk  and  county  assessor 
COUNTY  CLERK:  respective  when  boundary  line  between  school 

COUNTY  ASSESSOR:  districts  is  in  dispute. 


October  7,  1954 


Honorable  J.  B.  Schnapp 
Prosecuting  Attorney 
Madison  County 
Fredericktown,  Missouri 

Dear  Sir: 


Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department,  reading  as  follows: 

"The  county  clerk  of  this  county  has  re** 
quested  that  X secure  from  you  an  opinion 
advising  him  and  the  assessor  what  action 
they  should  take  under  the  following  facts, 
to-wlt : 

"On  or  about  May  31#  1954  the  county  asses- 
sor made  his  return  Of  the  assessor’s  book 
to  the  county  court  pursuant  to  Section 
137*245  R#S.  Mo*  1949* 

"A  certain  area  of  land  all  within  Madison 
County  is  claimed  by  School  District  C-2 
to  lie  within  its  boundary  and  the  same 
area  is  claimed  by  School  District  14  to 
lie  within  its  boundary. 

"The  assessor’s  book  for  1954  for  lands 
designated  the  area  to  be  in  School  District 
C-2  but  his  book  assessing  personal  property 
designated  the  property  of  persons  living 
within  the  said  area  as  being  situated  in 
School  District  14* 

"On  or  about  dune  11,  1954,  and  subsequent 
to  the  assessor  making  the  aforesaid  return 
of  this  book  for  1954,  a group  of  qualified 
voters  residing  in  the  disputed  area  peti- 
tioned School  District  14  and  alleged  that 
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the  aforesaid  area  was  unorganised  terri- 
tory and  petitioned  that  the  said  area  be 
attached  to  School  District  11,  as  provided 
in  Section  I65.I63  R.3.  Mo.  1949.  School 
District  14  approved  the  petition  and  certi- 
fied its  action  to  the  county  clerk. 

"The  county  clerk  now  proposes  after  receipt 
of  the  certified  petition  of  School  District 
14  to  extend  the  land  levy  covering  this  al- 
leged unorganized  territory  to  School  Dis- 
trict 14*  School  District  G-2  is  objecting 
to  this  action  claiming  that  they  are  entitled 
to  have  the  levy  on  the  real  estate  extended 
to  the  credit  of  their  district  and  to  also 
have  the  personal  property  levy  extended  to 
the  credit  of  their  district. 

"The  disputed  area  has  been  assessed  in  first 
one  and  then  the  other  of  the  two  aforesaid 
districts  down  the  years , but  the  realty  and 
personalty  were  both  assessed  in  School  Dis- 
trict G-2  in  1953. 

"Both  school  districts  complied  with  Section 
165.077  R.S.  Mo.  1949  by  submitting  to  the 
superintendent  and  he  to  the  county  clerk 
their  respective  estimates  for  1954* 

"A  suit  is  being  instigated  by  one  of  the 
districts  in  the  circuit  court  to  try,  de- 
termine and  quiet  the  boundary  between  School 
District  G-2  and  School  District  14* 

"The  area  in  dispute  involves  surface  rights 
in  and  to  the  land  only.  The  so  called  un- 
derground rights  or  mineral  rights  are  owned 
by  a mining  company  and  are  assessed  in  School 
District  G-2  in  1954  and  have  never  through- 
out the  years  of  dispute  over  the  surface 
rights  appeared  on  the  assessor^  books  for 
any  other  school  district. 

"The  County  Clerk  desires  to  know  what  action 
he  should  take  in  this  matter.  I believe 
that  it  would  also  be  advisable  to  know  what 
action  the  assessor  should  take  in  this  ques- 
tion. 
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’•Under  the  ruling  of  the  court  in  the  case 
of  State  vs.  Blackwell,  254  SW2nd,  24-3 » it 
is  conceivable  in  my  mind  that  both  districts 
could  mandamus  the  clerk  to  extend  the  levies 
to  their  credit. 

”1  understand  that  School  District  0-2  has 
threatened  mandamus  to  compel  the  assessor 
to  assess  the  personal  property,  as  he  did 
the  realty  in  School  District  0-2  in  1954 
and  also  has  threatened  mandamus  to  compel 
the  county  clerk  to  extend  the  levy  by  dis- 
tricts designated  by  the  assessor's  book 
without  regard  by  the  action  taken  by  School 
District  14  in  attaching  the  aforesaid  area 
as  unorganised  territory.  In  my  opinion,  if 
the  county  clerk  does  so,  as  well  as  the 
assessor,  then  School  District  14  will  prob- 
ably institute  a similar  action  in  injunction 
to  prevent  the  clerk  from  so  doing.” 

Fundamentally,  the  question  presented  in  your  opinion  re- 
quest is  the  actual  situs  of  the  red!  and  personal  property 
referred  to  therein  with  respect  to  the  imposition  of  levies 
of  school  taxes.  It  further  appears  that  the  matter  is  now  in 
actual  litigation  and.  that  a judicial  determination  will  be 
had  of  the  correct  boundary  line  between  the  two  districts . 

With  this  once  definitely  established,  it  appears  that  no  future 
controversy  need  arise,  nor  should  any  impediment  exist,  with 
respect  to  the  discharge  of  their  official  duties  by  the  respec- 
tive officers  in  connection  with  the  subsequent  assessment  levy 
and  extension  of  taxes  on  behalf  of  the  interested  school  dis- 
tricts. 

With  respect  to  the  duties  of  the  county  assessor,  it  ap- 
pears that  under  the  provisions  of  Section  165. 035,  HSMo  1949, 
it  is  the  duty  of  the  county  assessor  to  obtain  the  number  of 
the  school  district  wherein  each  resident  taxpayer  resides,. 

With  respect  to  nonresident  owners  of  real  property,  it,  of 
course,  becomes  necessary  that  the  county  assessor  resort  to 
the  plats  of  the  various  school  districts  on  file  in  order  to 
ascertain  the  proper  school  district  within  which  such  real 
property  is  located.  Further  than  this,  it  seems  that  the 
county  assessor  has  no  duties  in  the  matter,  and  inasmuch  as 
your  letter  of  inquiry  discloses  that  the  time  has  long  passed 
for  the  county  assessor  to  make  any  changes  or  alterations  in 
the  current  tax  books,  it  seems  that  nothing  further  remains 
for  him  to  do. 
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Under  the  provisions  of  Section  165.077,  RSMo  1949,  with 
which  statute,  as  we  understand  it,  both  of  the  contesting 
school  districts  have  complied,  the  necessary  estimates  were 
certified  to  the  county  clerk  for  the  current  year.  It  there- 
upon became  the  duty  of  such  official,  under  the  provisions  of 
Section  165* 0B3,  RSMo  1949,  to  extend  upon  the  tax  books  of  the 
county  the  proper  levy  based  upon  the  estimate  of  each  district. 
For  the  moment  this,  of  course,  would  result  in  dual  taxes  be- 
ing assessed  and  extended  upon  the  real  and  personal  property 
situated  within  the  disputed  area.  However,  there  ultimately 
can  only  be  one  valid  assessment  and  extension  of  taxes , and 
that  will  be  determined  in  the  litigation  to  which  you  have  re- 
ferred in  your  letter  of  inquiry.  We  do  feel  that  to  protect 
the  levy  on  behalf  of  whichever  school  district  ultimately  pre- 
vails in  the  litigation  the  county  clerk  should  extend  each  levy 
upon  all  of  the  land  within  the  disputed  area. 

We  have  examined  the  reported  case  of  State  v.  Blackwell, 
254  S.W.  2d  243*  We  find  nothing  therein  which  we  think  affects 
our  opinion  in  this  matter.  We  do  note  that  in  the  case  men- 
tioned the  court  emphasized  that,  under  similar  circumstances  to 
those  existing  in  your  county,  it  is  not  the  duty  of  the  county 
clerk  to  in  any  manner  attempt  to  determine  the  rights  of  the 
respective  districts.  That  is  a matter  for  judicial  determina- 
tion, The  suit  was  one  directed  at  the  county  clerk  of  Ray 
County  seeking  by  mandamus  to  require  such  official  to  extend 
a duly  certified  levy.  In  his  return  to  the  alternative  writ 
the  respondent,  in  effect,  advanced  the  claim  that  the  real  and 
personal  property  upon  which  It  was  sought  to  enforce  the  ex- 
tension of  the  levy  were  not  a part  of  the  relator  school  dis- 
trict, The  court  held  that  this  wets  no  defense  by  such  official 
and,  quoting  approvingly  from  State  ex  rel.  v,  Jones,  & S.W.  2d 
66,  320  Mo.  353,  said: 

n,It  must  be  borne  in  mind  at  this  point 
that  school  districts  Nos.  20  and  21  in 
New  Madrid  county  are  not  parties  to  the 
proceeding  nor  complaining  here.  This 
court  held  in  State  ex  rel,  (Consolidated) 

School  District  No.  1 v,  Hackmann,  277  Mo. 

56,  209  S.W.  92,  a proceeding  by  mandamus 
to  compel  the  state  auditor  to  register 
bonds  voted  and  issued  by  relator,  that 
the  respondent  state  auditor  did  not  rep- 
resent and  had  no  right  to  represent  or 
litigate  the  rights  of  those  school  dis- 
tricts. The  same  is  true  of  the  county 
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clerk  here.  He  does  not  represent  school 
districts  Nos.  20  and  21.  It  may  be  said 
further  that  he  does'  not  represent  individ- 
uals whose  land  is  sought  to  be  taxed. 

Those  very  persons,  at  least  a majority  of 
them,  whose  lands  the  relator  seeks  to  have 
extended  for  taxation  in  the  district,  have 
recognized  the  district,  sent  their  children 
to  school  there,  voted  there,  and  served  as 
officials  there.  They  are  not  complaining 
and  the  respondent  has  no  right  to  complain 
for  them  under  that  ruling.  In  the  Hackmann 
Case  some  of  the  very  facts  alleged  here  to 
show  laches  or  to  show  want  of  organization 
were  determined  against  respondent  by  this 
v court.  The  persons  whose  land  is  sought  to 

I be  taxed  are  not  complaining}  the  respondent 

I has  only  a ministerial  duty,  to  perform}  he 

I is  in  no  position  under  his  return  to  ques- 

I tion  either  the  incorporation  of  relator  or 

I the  inclusion  of  the  land  in  New  Madrid 

I county  within  the  district.’ ” 


ii 

J • CONCLUSION 


I In  the  premises,  we  are  of  the  opinion  that  under  the  cir- 
cumstances outlined  in  your  letter  of  inquiry  no  further  duties 
remain  to  be  discharged  by  the  county  assessor  of  Madison  County. 

I We  are  further  of  the  opinion  that  it  was,  and  is,  the  duty 
of  the  clerk  of  the  Madison  County  Court  to  extend  the  respective 
levies  certified  to  such  official  by  the  respective  school  dis- 
tricts upon  the  valuation  of  all  the  real  and  tangible  personal 
property  taxable  within  the  area  in  dispute.  It  is  our  further 
opinion  that  in  doing  so  such  official  should  apply  each  rate  of 
levy  to  each  item  of  valuation  so  that , in  effect,  two  complete 
computations  of  taxes  will  be  made*  It  is  our  further  opinion 
that  only  one  of  such  tax  levies  will  be  valid  dependent  upon 
the  judicial  determination  made  in  the  pending  litigation  involv- 
ing the  boundary  line  between  the  respective  districts* 

Theiforegoing  opinion,  which  I hereby  approve , was  prepared 
by  my  assistant,  Will  F.  Berry,  Jr. 


Yours  very  truly, 


WFB/vtl 


John  M,  Dalton 
Attorney  General 


BOUNTIES:  There  is  no  statute  in  this  State  authorizing  County 

Courts  of  any  county  \ of  any  class  in  this  State  to 
set  and  pay  out  of  the  county  treasury  bounties  on 
foxes  or  fox  puppies e 


February  l£,  19^4 


Honorable  t>,  W*  Sherman, 

Prosecuting  attorney 
Lafayette  County 
Lexington*  Missouri 

Dear  Mr.  Shermans 

This  is  the  opinion  you  requested  on  the  question  of  whether 
the  County  Court  of  a third  class  county  may  set  and  pay  out  of 
the  county  treasury  a bounty  on  foxes  and  fox  puppies  killed  by 
citizens  within  the  geographical  limits  of  such  county,  lour 
letter  requesting  this  opinion  reads  as  follows t 

nI  have  been  requested  by  the  County 
Court  of  Lafayeit©  .County  to  request 
the  following  opinion  of  your  office, 
to-wit i 


8 May  a County  Court  of  a third  class 
County  set  a bounty  on  fox  and  fox 
puppies,  to  be  paid  out  of  the  County 
treasury  for  fox  and  fox  puppies  killed 
by  citizens,  when  same  are  killed  within 
the  geographical  limits  of  the  County 
and  when  the  County  Clerk  keeps  a record, 
as  provided  in  cases  of  foxes,  etc.  in 
chapter  279#  Missouri  Revised  Statutes 
of  19^9? 

^Further  would  said  payment  on  the  bounty 
be  an  authorised  expenditure  if  said  sum 
was  reasonable  and  followed  the  amount 
set  forth  in  the  above  described  chapter, 
providing  further  that  the  authorized 
order  of  said  Court  complied  with  any 
rule  and  regulation  promulgated  by  the 
said  Oonseriatlon  Commission?^ 
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Your  letter  refers  to  Chapter  279#  RSMo,  1949,  and  the  record 
required  by  Section  279*040  of  such  chapter  to  be  kept  by  the  County 
Clerk  of  any  county  where  bounties  are  paid  on  wild  animals  named 
tii  the  chapter  which  are  taken  by  citizens  of  such  county.  It  is 
noted  specially  in  paragraph  2 of  your  letter  requesting  this  opinion 
you  refer  to  the  record  to  be  kept  by  the  county  clerk  ”as  provided 
in  cases  of  foxes,  etc*,  in  Chapter  279,  Missouri  Revised  Statutes 
Of  195-9?”  Chapter  279,  RSMo,  1949,  does  not  require  a record  to  be 
kept  of  foxes  or  fox  puppies  killed  in  any  county  in  this  state. 

Said  chapter  does  not  refer  to  foxes  or  fox  puppies  in  any  manner. 
Such  animals  are  not  made  the  subject  of  the  payment  of  bounties 
upon  being  killed  in  the  county, 

There  were  amendments  made  by  repeal  and  re-enactment  of 
Sections  279,010  and  279*030#  H,B,  88  by  the  67th  General  Assembly 
of  this  state (Ptnaniatlve  Supplement,  Laws  of  Missouri,  1933,  page 

424)  * 

Sections  279,010  and  279*030  before  they  were  repealed,  provided 
fbr  the  taking  of  and  payment  of  bounties  on  coyotes,  wolves  and 
vrlldcats.  Upon  the  repeal  of  said  Sections  279.010  and  279.030, 

RSMo  1949,  and  the  enactment  in  place  and  stead  thereof,  of  said 
Sections  279*010  and  279*030,  H.B,  88,  67th  General  Assembly, 
Cumulative  Supplement,  Laws  of  Missouri,  1933#  both  new  sections 
refer  in  like  manner  only  to  the  taking  of  coyotes,  wolves  and 
wildcats  and  the  payment  of  bounties  therefor.  In  none  of  these 
sections  repealed  or  re-enacted  was  there  or  is  there  any  provision 
made  for  the  taking  of  foxes  and  fox  puppies  or  the  payment  of 
bounties  therefor,-  if  and  when  taken  by  the  citizens  in  any  county 
of  this  state. 

It  is  not  deemed  necessary,  in  the  interest  of  brevity,  to 
quote  the  sections  repealed  and  re-enacted  on  the  subject  of  the 
killing  of  coyotes,  wolves  and  wildcats,  and  the  payment  of  bounties 
thereon,  since  said  section  may  readily  be  observed  and  read  at  the 
citations  given  referring  thereto.  Chapter  279,  RSMo  1949,  as 
amended,  H,B*  88,  67th  General  Assembly,  Cumulative  Supplement, 

Laws  of  Missouri,  1933,  page  424#  refer  only  to  the  taking  and 
payment  of  bounties  on  coyotes,  wolves  and  wildcats.  The  sections 
on  the  subject  do  not  Include  foxes  or  fox  puppies  in  naming  the 
wild  animals  which  may  be  killed  and  upon  which  bounties  may  be 
paid  by  counties  in  this  state.  Including  counties  of  the  third 
class.  It  Is  apparent,  therefore^  that  the  Legislature  did  not 
intend  that  bounties  should  be  paid  upon  any  other  class  of  wild 
animals  than  those  expressly  named  in  Chapter  279,  RSMo  1949,  when 
killed  within  the  geographical  limits  of  the  counties. 

A familiar  rule  of  construction  announced  and  followed  by  the 
text  writers  and  by  the  Appellate  courts  of  this  state  applied  in 
the  construction  of  statutes  is  that  the  expression  of  one  subject 
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by  the  provisions  of  a statute  implies  the  exclusion  of  all  other 
subjects.  59  G,J.,  page  981^,  states  the  rule  as  follows? 

”•»  & #Wherei  a statute  enumerates  the  things 
upon  which  it  is  to  operate,  or  forbids  cer- 
tain things,  it  is  to  be  construed  as  ex- 
cluding from  its  effect  all  those  not  ex- 
pressly mentioned;  * * •»,w 

This  rule  was  discussed  and  applied  by  our  Springfield  Court 
of  Appeals  in  the  case  of  Grevisour  et  al*  vs,  Hendrix,  136  S,W. 

2d,  It-Gij.#  in  a workmen^  compensation  case.  The  question  was 
whether,  uuader  a section  of  the  Compensation  Act  of  this  state 
which  provided  that  where  an  employer  employed  more  than  ten  men 
regularly  he  became  a major  employer  or  whether  in  order  for 
such  employer  to  be  a major  employer  such  employees  should  be 
employed  for  five  and  one-half  consecutive  days  in  addition  to 
being  ton  in  number  to  make  the  employer  a major  employer.  The 
decision  by  the  Springfield  Court  of  Appeals  held  that  the  statute 
providing  that  the  employment  of  ten  men  regularly  constituted 
the  employer  a major  one,  and  that -this  was  sufficient,  excluding 
all  other  conditions  of  employment.  The  Court,  l,c,  lj.08,  applying 
the  above-noted  rule  to  its  decision,  said? 

"It  is  an  elementary  rule  of  almost  universal 
application  that  the  expression  of  one  thing 
is  the  exclusion  of  another;  * * 

This  rule  was  applied  by  the  Supreme  Court  of  this  state  to 
the  facts  and  conditions  in  the  case  of  State  ex  rel,  Gonkling, 
Prosecuting  Attorney  vs,  Sweaney,  et  al,  270  Mo,  685#  The  Court 
considered  and  determined  the  question  in  the  construction  of  a 
statute  relating  to  the  boundary  lines  and  property  of  common 
school  districts  as  to  whether  the  provisions  of  the  statute 
respecting  the  division  of  property  between  common  school  districts 
when  boundary  lines  were  changed,  applied  to  town,  city  and  con- 
solidated districts  by  authorizing  the  division  of  a town,  city  or 
consolidated  school  district  into  ttroHhew  school  districts.  The 
Court  held  that  this  could  not  be  done;  that  the  statute  providing 
for  the  division  of  common  school  districts  did  not  apply  to  or 
include  village  school  districts.  The  Court  said  in  applying  this 
rule  of  construction,  l.c,  691,  692,  the  following? 

n*  # -K-Such  being  the  case  the  Legislature, 
when  it  enacted  Section  108Sl,  knew  that 
the  provisions  of  Section  10837,  relating  to 
the  division  of  one  common  school  district 
into  two  new  districts,  would  not  apply  to 
town  or  consolidated  districts  unless  it  so 
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provided  in  the  act,  and  knowing  this  to  be 
true  and  failing  to  so  provide  it  would  be 
but  to  do  violence  to  the  plain  language 
used  to  hold  that  it  expressed  an  intention 
to  apply  provisions  other  than  those  ex- 
pressly mentioned*  To  so  hold  would  be 
to  violate  the  well  known  canon  of  statutory 
construction,  vlz.i  That  the  expression  of 
one  thing  is  the  exclusion  of  another *w 

It  would,  therefore,  appear  plain,  we  believe,  that  Sections 
279*010  and  279.030,  H.B*  Qo,  67th  General  Assembly,  Cumulative 
Supplement,  Laws  of  Missouri,  19f>3»  page  4^4*  (RSMo,  194-9)  in 
expressly  providing  for  the  killing  and  payment  of  bounties  there 
for  on  coyotes,  wolves  and  wildcats,  all  other  wild  animals  in- 
cluding foxes  and  fox  puppies,  are  excluded  from  the  terns  there- 
of, and  that  under  the  decisions  noted  so  applying  said  rule  of 
construction,  the  payment  of  a bounty  or  bounties  for  the,  killing 
of  foxes  or  fox  puppies  would  not  be  an  authorized  expenditure 
by  a county  of  the  third  class,  or  any  other  class,  in  this  state 
out  of  public  funds. 


C0KCL0SI0H 


It  is,  therefore,  considering  the  premises,  the  opinion  of 
this  office  that  counties  in  this  state,  including  class  three 
counties,  are  not  authorized  to  pay  bounties  for  foxes  or  fox/ 
puppies  killed  within  the  geographical  limits  of  suph  counties 
under  the  provisions  of  Chapter  279*  RSMo.  1949  as  amended* 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr,  George  W.  Crowley. 


Yours  very  truly. 


GWC : irk  :rtiw 


JOM  M.  DALTON 
Attorney  General 


COUNTY  ASSESSORS:  County  assessor  elected  at  1952  general 

election  served  until  death  in  December  1953. 

VACANCIES:  Governor  subsequently  appointed  one  to  fill 

vacancy  under  authority  of  Sections  53,010 
and  105.030,  RSMo  1949,  and  appointee  could  not  serve  full 
unexpired  term  of  deceased.  Successor  must  be  elected  for  unex- 
pired term  at  general  election  in  1954,  but  such  term  will  not 
begin  until  September  1,  1955. 


April  7,  1954 


Honorable  W.  D.  Settle 
Prosecuting  Attorney 
Howard  County 
Payette,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  recent  request  for 
legal  opinion,  which  reads  as  follows: 

"I  respectfully  request  an  official  opinion 
on  the  following  proposition: 

"In  December,  1953*  the  assessor  of  Howard 
County,  who  was  elected  in  1952,  died  and 
the  Governor  issued  a Commission  to  a suc- 
cessor to  serve  until  'his  successor  is  duly 
elected  or  appointed  and  qualified. 1 The 
question  arises  whether  this  appointment  is 
good  for  the  full  unexpired  term  of  the 
deceased  or  must  the  office  be  filled  in 
the  1954  election.  If  the  latter  is  true, 
will  the  person  elected  serve  a full  term 
of  four  years  or  only  the  unexpired  term, 

"The  County  Clerk  requests  that  you  render 
this  opinion  as  soon  as  possible  so  that 
-he  will  know  whether  to  accept  Declaration 
of  Candidacy  before  the  deadline  of  April  27." 

Chapter  53,  RSMo  1949,  is  entitled  "County  Assessors, " and 
contains  all  the  general  statutory  provisions  in  regard  to  the 
election,  term,  duties,  and  other  miscellaneous  matters  pertain- 
ing to  the  office  of  county  assessor.  However,  no  section  of 
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this  chapter  prescribes  the  procedure  that  shall  be  followed 
in  filling  vacancies  caused  by  the  death,  resignation  or 
removal  of  the  incumbent  of  this  office.  Section  53*010, 

RSMo  1949,  specifically  provides  for  the  election  of  an  asses- 
sor in  each  county  of  the  state,  his  term  of  office,  and  when 
he  shall  enter  upon  the  discharge  of  his  duties.  Said  section 
reads  as  follows : 

"At  the  general  election  in  the  year  1946 
and  every  four  years  thereafter  the  quali- 
fied voters  in  each  county  in  this  state, 
except  those  under  township  organisation, 
shall  elect  a county  assessor.  Such  county 
assessors  shall  enter  upon  the  discharge  of 
their  duties  on  the  first  day  of  September 
next  after  their  election,  and  shall  hold 
office  for  a term  of  four  years , and  until 
their  successors  are  elected  and  qualified, 
unless  sooner  removed  from  office;  provided, 
that  this  section  shall  not  apply  to  the 
city  of  St.  Lpuis." 

Section  4 of  Article  IV  of  the  Constitution  of  Missouri, 

1945,  empowers  the  Governor  to  fill  all  vacancies  in  public 
office  unless  otherwise  provided  by  law,  and  reads  as  follows s 

"The  governor  shall  fill  all  vacancies  in 
public  offices  unless  otherwise  provided 
by  law,  and  his  appointees  shall  serve  un- 
til their  sufe'fessors  are  duly  elected  or 
appointed  and  qualified. " 

Section  105,030,  RSMo  1949,  provides  that  when  any  vacancies 
shall  occur  or  exist  in  any  state  or  county  offices  originally 
filled  by  election  by  the  people,  except  those  specifically  named, 
that  all  such  vacancies  shall  be  filled  by  appointment  of  the 
Governor.  We  note  that  the  office  of  assessor  is  not  among  those 
excepted  from  the  operation  of  this  section.  Therefore,  in  our 
opinion,  the  Governor  is  authorized  to  appoint  one  to  fill  a 
vacancy  in  the  office  of  county  assessor.  Said  section  reads  as 
follows : 

"Whenever  any  vacancy,  caused  in  any  man- 
ner or  by  any  means  whatsoever,  shall  occur 
or  exist  in  any  state  or  county  office 
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originally  filled  by  election  by  the  people, 
other  than  the  office  of  lieutenant  gover- 
nor, state  senator,  representative,  sheriff, 
or  coroner,  such  vacancy  shall  be  filled 
by  appointment  by  the  governor)  and  the  per- 
son so  appointed  shall,  after  haying  duly 
qualified  and  entered  upon  the  discharge  of 
his  duties ' under  such  appointment, ' continue 

tnTucroFf'ra^ 

' ■ January  next  follov/ing  bhe  first ' ensuing 
general  election  - at  which  said  general 
■ election  a person  shall  be ' ejected  to  iTll 
the  unexpired  portion  of  such  term,  or  for  ■ 
the  ensuing  regular  term,  as  the  case  may  be. 
and  shall  enter  upon  the  discharge  of  the 
duties  of  such'  office  the  first  Monday  in 
January  next  f oilowlhg ' saldrilscllohp  pro- 
vided, however, ' ihe  term  to  be  " 
filled  begins  or  shall  begin  oh  any  day  other 
than  the  first  Monday  In  January,  the  appointee 
df'~lh'Ie  governor  shall  be  entitled  to  hold  such 
office  until  such  other  date,”  (temphasis  ours.) 

In  the  case  of  State  ex  rel.  Bothwell  v.  Green,  352  Mo. 

SOI,  the  facts  involved  were  similar  to  those  given  in  the 
opinion  request,  In  that  case  the  collector  of  Pettis  County 
had  been  re-elected  at  the  general  election  in  1942  for  a four- 
year  terra  commencing  March  1 , 1943 * but  died  on  December  25, 

1942.  A vacancy  was  thereby  created,  which  was  filled  by  ap- 
pointment of  the  Governor  under  authority  of  Section  11509, 

R.  S.  Mo.  1939  (now  Sec.  105.030,  RSMo  1949)*  The  court  held 
that  the  appointee  was  not  entitled  to  hold  office  for  the 
entire  term  of  four  years  bub  only  until  a successor  was  elected 
at  the  next  general  election  in  1944  and  had  qualified,  and  also 
that  the  successor  would  hold  office  only  for  the  unexpired  term. 
It  was  also  held  by  the  court  that  said  appointee  could  not  hold 
the  office  beyond  the  date  when  the  term  of  the  newly  elected 
collector  should  begin.  At  l.c.  &Q5-SG&,  the  court  said: 

"The  question  for  decision  is  whether  Hazel 
Palmer,  after  serving  the  unexpired  term, 
holds  over  for  the  full  regular  term  of 
four  years  from 'March  1,  1943 l or  whether 
the  office  is  open  for  election  for  the  re- 
mainder of  the  regular  term  at  the  general 
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election  to  be  held  in  November  of  this 
year. 

^ >!<  # >I<  s {e  sfc  >[c  aj<  sji 

"There  Is  a general  statute  on  the  filling 
of  vacancies,  Section  11509*  R*S.  1939, 
which  provides?  * * * - 

"We  must  read  in  conjunction  with  the  stat- 
ute on  collectors  the  general  statute  on 
filling  vacancies.  This  was  the  ruling  in 
State  ex  inf*  Barker  v.  Koeln,  270  Mo,  174, 
192  S.W.  74$  in  which  we  held  it  was  proper 
to  elect  in  an  off  year  for  the  unexpired 
term  of  the  office  of  collector  a successor 
to  one  who  was  appointed  to  fill  a vacancy. 
It  was  also  held  in  State  ex  inf.  Major  v. 
Amiek,  247  Mo,  271,  152  S,  W.  591,  supra, 
that  the  general  statute  on  filling  vacan- 
cies is  to  be  considered  together  with  the 
statutes  relating  to  the  offices  to  which 
it  applies.  See  also  State  ex  inf,  Hadley 
v.  Herring,  20£  Mo.  70S,  106  S.W.  9&4« 

G1 early  in  this  case  the  office  became 
vacant  upon  the  incumbents  death  and  Sec- 
tion II509  furnished  the  authority  to  fill 
the  vacancy  and  the  conditions  on  which  it 
was  to  be  filled. 

"Applying  the  provisions  of  Section  11509 
to  this  case  we  find:  a vacancy  occurred 
upon  the  death  of  Greer ; the  vacancy  was 
filled  by  the  appointment  of  Hazel  Palmer; 
her  term  under  the  appointment  expires  at 
the  day  designated  for  the  beginning  of  the 
term,  that  is  March  1,  after  the  first  en- 
suing general  election1,  namely  the  general 
election  to  be  held  in  November,  1944;  and 
her  successor  should  be  elected  to  serve  the 
remainder  of  the  term  at  the  general  elec- 
tion in  November,  1944. 

* * * * * * * * * >;c 

"The  legislative  policy  for  filling  vacan- 
cies has  been  described  by  the  learned  Judge 
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White  in  State  ex  inf.  Barrett  v.  McClure, 

299  Mo.  6SS,  253  S.W.  743.  That  ease  con* 
strued  Section  11509  and  held  it  plainly 
provided  an  election  may  be  had  for  an  un- 
expired term  and  the  governor  wouldihave 
no  authority  to  make  an  appointment  which 
would  conflict  with  such  provision.  Judge 
White  then  stateds  ’Originally  special 
elections  were  provided  for  to  fill  vacan- 
cies, so  as  to  cut  short  the  tenure  of 
appointees.  Apparently  the  expense  and 
trouble  of  having  special  elections  to  fill 
vacancies  caused  the  legislature  in  1#79  to 
provide  for  vacancies  to  be  filled  by  ap- 
pointment until  the  next  succeeding  general 
election.  This  shows  that  the  legislative 
policy  of  the  state  has  been  to  fill  a vacan- 
cy for  an  elective  office  by  election  as 
soon  as  practicable  after  the  vacancy  occurs.’" 

From  the  facts  given  in  the  instant  case  an  assessor  was 
elected  at  the  general  election  held  in  Howard  County  in  Novem- 
ber, 1952,  for  a term  of  four  years.  After  qualifying  and 
serving  only  a few  months  the  newly  elected  official  died  in 
December  1953.  Thereafter,  the  Governor  appointed  a person  to 
fill  the  vacancy  in  this  office,  and  we  assume  that  the  ap- 
pointee is  still  serving  in  that  capacity. 

The  question  presented  in  the  opinion  request  is  whether 
the  person  appointed  by  the  Governor  shall  continue  in  office 
for  the  full  unexpired  term  of  the  deceased  or  whether  a suc- 
cessor to  such  deceased  official  must  be  chosen  in  the  1954 
general  election,  and  in  the  event  the  latter  is  true,  will  the 
person  elected  serve  for  a term  of  four  years  or  only  for  the 
unexpired  term* 

It  will  be  recalled  that  Section  105.030,  supra,  provides 
that  an  appointee  of  the  Governor  to  fill  a vacancy  in  office 
shall,  after  having  qualified  and  has  entered  upon  the  discharge 
of  his  duties j continue  in  office  until  the  first  Monday  in 
January  next  following  the  ensuing  general  election,  at  which 
election  a person  shall  be  elected  to  fill  the  unexpired  portion 
of  such  term,  or  regular  term  as  the  case  may  bei  and  that  such 
person  shall  enter  upon  the  discharge  of  the  duties  of  such  i| 
office  the  first  Monday  in  January  next  following  said  election 
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unless  the  term  to  be  filled  begins  on  some  day  other  than  the 
first  Monday  in  January.  In  the  latter  event  the  appointee 
shall  be  entitled  to  hold  the  office  until  such  other  date* 

Again,  from  the  facts  of  the  opinion  request  it  is  noted 
that  the  assessor  of  Howard  County  was  elected  at  the  general 
election  in  1952*  From  the  provisions  of  Section  53 • 010,  supra 
such  assessors  term  was  for  four  years  but  did  not  begin  until 
September  1,  1953,  and  would  expire  on  the  last  day  of  August, 
1957i*  However,  the  assessor  died  in  December,  1953,  thereby 
creating  a vacancy  in  such  office. 

In  view  of  the  provisions  of  Sections  53*010  and  105*030, 
supra,  particularly  the  underscored  portion  of  the  latter  sec- 
tion, it  is  our  thought  that  the  person  appointed  by  the  Gover- 
nor to  serve  as  assessor  of  Howard  County  will  not  serve  for 
the  full  unexpired  term  of  the  deceased.  An  assessor  shall  be 
elected  at  the  general  election  in  1954  to  fill  the  vacancy  and 
the  person  who  is  elected  will  serve  for  the  remainder  of  the 
unexpired  term*  However,  the  unexpired  term  will  not  begin 
until  the  first  day  of  September,  1955*  The  appointee  of  the 
Governor  now  serving  in  that  office  shall  continue  until  the 
first  day  of  September,  1955* 

CONCLUSION 

It  is  the  opinion  of  this  department  that  when  one  elected 
county  assessor  at  the  general  election  of  1952,  served  until 
his  death  in  December  1953,  and  the  vacancy  thus  created  was 
subsequently  filled  by  appointment  of  the  governor,  under 
authority  of  Section  53*010  and  105. 030,  RSMo  1949,  that  said 
appointee  could  not  serve  for  the  full  unexpired  term  of  the 
deceased*  A successor  to  the  deceased  must  be  elected  for  the 
unexpired  terra  at  the  general  election  of  1954*  Said  appointee 
shall  continue  to  serve  in  said  office  until  the  beginning  date 
of  such  unexpired  term  on  September  1,  1955* 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Paul  N*  Chitirood* 


Yours  very  truly, 


John  M*  Dalton 
Attorney  General 


PNC/sm/vtl 
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ANIMALS::  Cattle  may  be  allowed  to  run  at  large  In  a town- 

ship which  has  not  voted  to  enforce  the  provisions 
STOCK  LAW::  of  Chapter  270  concerning  the  restraint  of  animal.s 
from  running  at  large,  even  though  the  owner  of 
said  cattle  may  be  a resident  of  another  township 
which  has  voted  to  enforce  the  law  restraining 
animals  from  running  at  large . 


April  30,  1954 


Honorable  william  E.  Seay 
Prosecuting  Attorney 
Dent  County 
Salem,  Missouri 

Dear  Sirs 

By  a letter  dated  April  22,  1954#  You  requested  an 
- official  opinion  as  follows* 

' M'* 

"*  . xr 

"A  resident  of  this  county  has  come  Into 
my  office  and  stated  to  me  that  he  lives 
In  a township  which  has  voted  to  enforce 
the  provisions  of  Chapter  270  of  the  1949 
Revised  Statutes  of  Missouri,  which  chap-* 
ter  deals  with  restraining  animals  from 
running  at  large. 

"This  Individual  lives  within  a quarter 
of  a mil©  of  a township  which  has  not 
elected  to  come  under  said  chapter.  The 
individual  has  told  me  that  he  intends 
to  turn  his  cattle  out  in  the  township 
which  has  not  elected  to  come  under 
Chapter  2?0  and  I should  like  to  have 
an  opinion  as  to  the  following. 


"Will  It  be  a violation  of  the  provisions 
of  Chapter  270.010  as  an  Individual  living 
In  a township  elects  to  come  under  the  pro* 
visions  of  Chapter  270  to  turn  this  cattle 
out  in  a township  which  has  not  elected  to 
come  under  the  provisions  of  Chapter  270." 

All  statutory  citations  herein  are  RSMo  1949* 


Honorable  William  E.  Seay 


Section  270.080  provides  that  Chapter  270  shall  not 
be  enforced  in  any  county  until  a majority  of  the  legal 
voters  of  the  county  shall  elect  to  enforce  said  Chapter 
in  such  county# 

We  assume  from  your  letter  that  a majority  of  the 
legal  voters  of  Dent  County  have  not  voted  to  enforce 
the  provisions  of  Chapter  270# 

In  those  counties  which  have  not  adopted  Chapter  270, 
provision  is  made  for  voting  on  the  proposition  of  enforcing 
the  law  restraining  animals  from  running  at  large  by  cer- 
tain types  of  townships.  Those  Sections  are  270*130,  270#1J|0 
270. 1£0  and  270*160*  Those  Sections  are  not  quoted  here 
because  of  their  length,  and  because  the  quotation  of  them 
is  not  necessary  to  this  opinion*  Suffice  it  to  say  that 
certain  townships  may  adopt  the  law  to  enforce  restraint 
of  animals* 

Assuming  that  the  township  in  which  the  individual 
mentioned  in  your  letter  lives  has  legally  adopted  the 
provisions  of  Chapter  270,  we  turn  to  your  question.  That 
question  is  whether  a resident  of  a township  having  voted 
to  enforce  the  law  restraining  animals  from  running  at 
large  may  allow  his  cattle  to  run  at  large  in  an  adjoin- 
ing township  which  has  not  voted  to  enforce  said  law. 

It  appears  obvious  that  the  enforcement  or  suspen- 
sion of  the  law  in  the  place  where  the  cattle  are  actually 
located  is  controlling,  and  that  whether  the  stock  law  is 
in  force  at  the  place  of  the  residence  of  the  owner  is 
immaterial.  This  conclusion  is  supported  by  Spitler  vs. 
Young,  63  Mo.  42.  In  that  case,  the  owner  of  certain 
hogs  resided  outside  of  the  limits  of  the  town  of  Trenton. 

The  town  of  Trenton  had  adopted  an  ordinance  authorizing 
the  marshall  to  seize  and  restrain  any  hogs  found  running 
at  large  in  the  town  limits.  Plaintiff's  hogs  had  escaped 
from  their  pen  outside  of ■ the  town  limits  and  were  found 
by  the  marshall  on  the  streets  of  Trenton.  The  Supreme 
Court  made  this  statement  as  to  the  applicability  of  the 
ordinance  of  the  town  of  Trenton  to  a non-resident  owner, 

1*0*  i|lj.l 

’’That  the  plaintiff  was  a non-resident 
cannot  have  material  effect  or  alter 


Honorable  William  E.  Seay 


the  case.  It  is  true  that  the 
ordinance  of  a municipal  corpora- 
tion can  have  no  extra-terpitorial 
forcej  but  persons  or  property 
coming  within  the  territorial  limits 
of  the  corporation,  come  under  its 
authority,” 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that 
cattle  may  be  allowed  to  run  at  large  in  a township 
which  has  not  voted  to  enforce  the  provisions  of  Chapter 
2?0  concerning  the  restraint  of  animals  from  running 
at  large,  even  though  the  owner  of  said  cattle  may  be  a 
resident  of  another  township  which  has  voted  to  enforce 
the  law  restraining  animals  from  running  at  large. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Paul  McGhee. 

Very  truly  yours. 


PMeCJslvd 


JOHN  M.  DALTON 
Attorney  General 


'CIRCtiTT  CLERKS: 

% . 

:i  PEES: 


Change  of  venue  fee6  paid  in  to 
the  county  treasury  under  Section 
£08.230,  RSMo  19l|-9- 


J 


April  30,  1951*. 


Honorable  D.  W*  Sherman,  Jr# 

Prosecuting  Attorney 
Lafayette  County 
Lexington,  Missouri 

Bear  Sir* 

We  have  received  your  request  for  an  opinion  of  this 
office,  which  request  reads  as  follows: 

"Mr#  0#  H#  Henning,  Clerk  of  the  Circuit 
Court,  Lafayette  County,  Missouri  has 
asked,  and  I request  your  opinion  to  the 
following,  to«wit* 

What  disposition  should  be  made  of 
the  $10 #00  filing  application  fee, 
paid  to  the  clerk  on  a change  of 
venue  civil  case? 

Should  said  fee  be  paid  to  the  State, 
l#e«,  should  the  clerk  of  said  court, 
after  the  disposition  of  the  change 
of  venue  case,  send  the  aforesaid 
amount  to  the  Office  of  Comptroller, 
Department  of  Revenue,  State  of 
Missouri,  or  should  amount  be  paid 
to  the  County  treasurer  in  the  same 
manner  as  other  fees  of  the  court. 

MW©  have  in  our  possession  your  opinion 
dated  December  5,  19l*.6,  directed  to 
Forrest  Smith,  state  Auditor,  which  said 
in  substance  that  since  said  sum  is  a fee 
of  the  Circuit  Judge  it  should  be  paid  to 
the  State  Treasury;  however  since  said  date. 


Honorable  D.  w.  Sherman,  Jr* 


to -wit j in  1949  House  Bill  2118  now  known 
as  section  508.230  of  the  Missouri  Revised 
Statutes  of  194-9  would  seem  to  require  that 
money  be  paid  into  the  County  treasury  as 
would  other  fees  of  the  jury  and  court 
reporter,  for  this  section  does  hot  refer 
to  this  fee  as  the  judge ’ s fee  as  did  the 
statute  prior  to  its  amendment  in  1949*” 

Section  508, 220,  HSMo  1949,  provides ! 

“Whenever  any  change  of  venue  is  applied 
for  in  any  civil  cause  from  any  circuit 
court  of  any  county,  or  city  constituting 
a county,  to  any  other  county  or  such  city, 
in  another  circuit,  the  party  or  person 
applying  for  such  a change  of  venue  shall, 
with  his  application,  deposit  with  the 
clerk  of  the  circuit  court  the  sum  of  ten 
dollars}  and  thereupon,  if  such  change  of 
venue  is  awarded,  the  clerk  of  said  court 
shall  transmit  said  sum  of  ten  dollars, 
together  with  the  transcript  and  proceed- 
ings in  the  cause,  to  the  clerk  of  the 
court  to  which  the  removal  is  ordered; 
and  no  transcript  shall  be  transmitted  or 
received  by  any  clerk  On  such  change  of 
venue,  as  aforesaid,  unless  said  sum  of 
ten  dollars  shall  accompany  such  tran- 
script} provided,  however,  that  whenever 
any  cause  shall  be  transferred  to  another 
circuit  by  agreement  of  parties,  such  sum 
shall  be  paid  by  both  parties,  before  any 
change  of  venue  is  awarded,  in  equal  shares 
and  transmitted  as  aforesaid, " 

Section  508*230,  RSMo  1949*  provides* 

"1.  Said  sum  when  received  shall  be  paid 
into  the  county  treasury  in  the  same  manner 
as  other  fees  of  the  clerk  of  the  court 
except  that  In  any  case  in  which  a special 
judge  presides,  said  ten  dollar  fee  shall 
be  paid  to  such  special  judge  after  a trial 
had  or  upon  the  final  disposition  of  the 
cause  in  the  court* 
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”2,  All  moneys  received  by  the  clerk  of 
the  circuit  court  of  the  city  of  St#  Louis 
under  and  by  virtue  of  the  provisions  of 
this  and  section  508.220,  shall  be  paid  by 
him  Into  the  city  treasury,  and  used  for 
the  payment  of  the  salaries  of  the  circuit 
judges  and  eourt  stenographers  of  said  city. 

”3.  If  no  change  of  venue  is  granted,  the 
money  paid  under  this  and  section  508.220 
shall  be  returned  to  the  party  or  parties 
paying  the  same.” 

In  view  of  the  provision  of  Section  508.230,  above  quoted, 
which  requires  that  the  fee  be  paid  Into  the  county  treasury, 
the  question  involved  is  whether  or  not  this  provision  is  con* 
stltutlonal.  If  it  is#  It,  of  course,  governs  the  disposition 
to  be  made  of  the  fee.  The  constitutional  provision  involved 
is  found  in  Section  24,  Article  V of  the  Missouri  Constitution 
of  1945*  That  section  deals  with  the  salaries  and  compensation 
of  fudges,  and  contains  the  following  provision:  ”The  fee  of 
all  courts,  Judges  and  magistrates  shall  be  paid  monthly  into 
the  state  treasury  or  to  the  county  paying  their  salaries.” 

In  the  opinion  of  this  office  dated  December  5,  194&,  to 
which  you  refer  in  your  opinion  request,  it  was  concluded  that 
the  fee  under  the  statute  as  it  then  stood  (Sec.  1071}.,  R.S.  Mo. 
1939)  was  a fee  of  the  court  and  that  its  disposition  was  gov- 
erned by  the  constitutional  provision  referred  to  from  and 
after  the  effective  date  of  the  194£  Constitution.  At  that 
time  the  section  read  as  follows: 

”The  clerk  of  any  circuit  court  receiving 
with  any  transcript  said  sum  of  ten  dollars 
shall  pay  said  sum  to  the  judge  of  the  cir- 
cuit court,  or  to  any  special  judge  trying 
such  case,  after  a trial  had  or  upon  the 
final  disposition  of  such  cause  in  said 
courts  Provided,  that  if  no  change  of  venue 
is  granted,  the  money  paid  under  this  and 
the  preceding  section  shall  be  returned  to 
the  party  or  parties  paying  the  same;  Pro- 
vided, however,  that  all  moneys  received 
by  the  clerk  of  the  circuit  court  of  the 
city  of  St.  Louis,  under  and  by  virtue  of 
the  provisions  of  this  and  the  preceding 
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section,  shall  be  paid  by  him  into  the 
city  treasury#  and  used  for  the  payment 
of  the  salaries  of  the  circuit  judges 
and  court  stenographers  of  the  said  city#** 

The  statute  was  revised  by  the  1949  Legislature  in  view 
of  the  constitutional  provision  above  referred  to* 

A fundamental  rule  of  constitutional  law  Is  that  an  act 
of  the  Legislature  is  presumed  to  be  constitutional  and  will 
be  so  declared  by  the  courts  unless  it  is  plainly  shown  to 
violate  the  Constitution*  Insofar  as  Section  £08*230  is  con** 
earned#  it  appears  to  us  that  the  Legislature  by  its  amendment 
Of  this  section  In  194-9  removed  this  $10*00  fee  from  the  status 
of  a fee  of  the  court  or  judge*  It  will  be  noted  that  that 
section  requires  a sum  to  be  paid  into  the  county  treasury  ”ih 
the  same  manner  as  other  fees  of  the  clerk  of  the  court.”  By 
reference  to  the  fee  frTthis  manner  it  appears  that  the  Legis- 
lature intended  that  by  its  amendment  the  fee  should  be  classi- 
fied as  a fee  of  the  clerk  rather  than  a fee  of  the  court  or 
judge*  Inasmuch  as  this  fee  is  purely  a creature  of  the 
Legislature,  there  appears  to  be  no  Inherent  reason  why  the 
Legislature  should  not  determine  the  nature  of  the  fee.  In 
view  of  the  presumption  of  validity  above  referred  to,  we 
cannot  state  that  the  Legislature’s  determination  regarding 
the  disposition  of  the  fee  is  contrary  to  Section  2 4 of  Article 
V of  the  Missouri  Constitution,  19l|5#  and  therefore  the  fee 
should  be  disposed  of  as  required  by  Section  508.230#  RSMo 
1949. 

The  foregoing  relates  only  to  the  situation  when  a special 
judge  does  not  preside.  Inasmuch  as  your  inquiry  relates  to 
the  clerk’s  disposition  of  the  fee  as  between  the  county  and 
state,  we  do  not  pass  upon  the  situation  when  a special  judge 
presides. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  the 
change  of  venue  fee  of  #10*00  required  to  be  paid  under  Section 
508*220,  RSMo  1949»  should,  In  cases  in  which  a special  judge 
does  not  preside,  be  disposed  of  by  the  clerk  of  the  circuit 
court  in  the  manner  prescribed  by  Section  508*230,  RSMo  1949, 
by  payment  into  the  county  treasury  rather  than  to  the  State  of 
Missouri. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Robert  R.  Welborn. 


Yours  very  truly. 


JOHN  M.  DALTON 
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RESERVE  MILITARY'  FORCE : 
/SKELETAL  BASIS: 


The  State  of  Missouri  may  organize  and  main- 
tain and  pay  the  expenses  of  such  maintenance 
of  a cadre  reserve  military  force  without  the 
consent  of  Congress  or  authorization  by  the 
Federal  Government. 


May  20,  19.54 


Honorable  A.  Shappsrd 
Adjutant  General  of  Missouri  I 

State  Office  Building  f 

Jeff ere on  City*  Missouri  | 

Bear  General  Sheppard#  I 

•}  . " " 4 

This  will  be  the  opinion  you  requested  by  letter  from  this 
office  asking  whether  the  State  of  Missouri  may  organise  and  main- 
tain a reserve  Military  Force  on  a cadre  basis  without  the  consent 
of  Congress  and,  whether  the  state  may  equip  members  of  such  cadre 
military  organisation*  Your  letter  contains  informative  matter, 
including  reference  to  the  National  Defense  Act,  Section  10  of 
Article  I of  the  Constitution  of  the  United  States,  a brief  state- 
ment of  the  organisation  and  maintenance  of  a Homo  Guard  in  the 
First 'World  of  the  Korean 

Emergency,  but  which,  however,  wag  n|ver  perfected,  a statement 
outlining  the  purpose  for  which  such; cadre  force  would  be  organise* 
and  maintained,  the  relationship  of  such  force  to  the  national 
Guard  in  State  Emergency  Plans,  the  responsibility  of  undertaking 
a military  mission  on  behalf  of  this  t state  when  and  after  ether 
duly  authorized  military  organizations  are  inducted  into  Federal 
service,  and  to  act  in  case  of  Emergency  when  there  is  no  other 
available  military  organization  within  the  state  to  perform  such 
services.  We  deem  It  unnecessary  to!  quote  such  parts  of  your 
letter  here.  However,  such  references  end  suggestions  will  be 
considered  in  the  preparation  of  this  opinion.  That  part  of 
letter  requesting  the  opinion  and  identifying  the  subject  to  be 
considered,  reads  as  follows t § 

”1.  Your  opinion  is  requested  as  to  whether 
the  State  of  Missouri  may  organize  and  maintain 
a Reserve  Military  Force  on  & cadre  basis  without 
the  consent  of  Congress  or  authorization  of  the 
Federal  Government  and  pay  and  equip  the  members 
of  such  a skeletal  military  organization.” 


Hon.  A.  D,  Sheppard 


Tour  letter  eltea  as  statutory  authority  In  this  state  for  the 
organisation  and  maintenance  of  a reserve  military  force  Section 
41,760#  (laws  Mo,  1951#  p,  654)  19$  3 Gum,  8upp,,  p,  42,  Said  Section 
41*760  reads  as  follows* 

"When  the  organised  militia#  including  the  national 
guard  and  air  national  guard  are  absent  from  the 
state  in  federal  service#  or  when  for  any  reason 
the  strength  of  the  same  is  not  adequate  to  furnish 
a force  sufficient  to  execute  the  laws,  suppress 
insurrections#  repel  invasion,  suppress  lawlessness 
and  provide  emergency  relief  to  distressed  areas 
in  the  event  of  earthquake#  flood#  tornado,  or 
other  actual  or  threatened  enemy  attack  or  public 
catastrophe  creating  conditions  of  distress  or 
hazard  to  public  health  and  safety  beyond  the  ca- 
pacity of  local  or  established  agencies#  the 
governor  shall  have  the  power,  when  authorized 
by  the  federal  government,  to  organize  from  the 
unorganized  militia  of  Missouri,  a reserve  military 
force  for  duty  within  or  without  the  state.  Such 
force  shall  consist  of  such  organized  troops, 
auxiliary  troops,  staff  corps  and  departments  as 
he  may  deem  necessary.  He  shall  prescribe  the 
strength  and  composition  of  the  various  units  of 
the  same,  and  the  qualifications  of  its  members,? 

The  governor  shall  have  the  power  to  grant  dis- 
charges  therefrom  for  any  reason  deemed  by  him 
sufficient,"  | 

i £ 

Section  41*760,  supra,  is  positive  and  clear  in  providing  that 
when  the  emergencies  or  dangers,  or  any  of  them,  noted  in  the  said 
section,  are  threatened,  or  exist  within  this  state#  the  dec  ernor 
shall  have  the  power  when  authorized  by  the  Federal  Government,  to 
organize  from  the  unorganized  militia  of  Missouri  a reserve  military 
force  for  duty  within  or  without  this  state , It  is  made  equally 
clear  and  plain  in  your  letter  requesting  an  opinion  that  it  la 
not  the  purpose  here  to  organize  a military  force  as  if  for  service 
or  action  at  this  time*  but  to  organize  and  maintain  a force  on  a 
cadre  or  skeletal  basis  before  the  National  Guard  has  been  inducted 
into  federal  service  and  before  state  military  forces  have  been 
organized,  which  cadre  could  be  quickly  expanded  with  Federal 
authority  into  an  effective  force.  We  find  nothing  in  said  Section 
41*670  or  elsewhere  in  state  or  federal  statutes  prohibiting  the 
organization  and  maintenance  of  such  a cadre  military  force.  Tour 
letter  refers  us  to  Section  10  of  Article  I of  the  Federal  Constitution 
which  denies  the  states  certain  powers.  In  the  third  paragraph  of 
said  Section  10  it  is  provided  that  "no  state  shall,  without  the 
consent  of  Congress  *•  «•  fekeep  troops  # * #ln  time  of  peace," 


2- 


Hon.  A,  D,  Sheppard 


We  believe  the  organization,  maintenance  and  equipment  of  a 
cadre  of  a reserve  military  force  by  the  Governor  of  this  state 
would,  in  no  sense,  amount  to  keeping  "troops”  within  the  state  in  time 
of  peace  without  the  consent  of  Congress,  so  as  to  be  a violation  of 
said  Section  10,  Article  1,  of  the  Federal  Constitution, 

The  keeping  of  "troops”  by  the  state  implies  that  they  are 
presently  active , or  potentially  active  in  military  service.  The 
term  "troops”  is  defined  in  64  C,  J,,  page  1313#  thus* 

"In  a military  sense,  it  is  said  that  the 
word  has  an  established  meaning,  as  the  design 
nation  of  a body,  or  master  of  soldiers  $ an 
armyj  soldiers  collectively.  The  term  is  one 
that  conveys  to  the  mind  the  idea  of  an  armed 
body  of  soldiers,  whose  sole  occupation  Is  war 
or  service,  answering  to  the  regular  army, 
although  It  has  been  said  that  the  term  is  not 
confined  to  land  forces  but  may  include  men 
and  officers  in  every  branch," 

The  Supreme  Court  of  the  United  States  in  United  States  v. 

Union  JPac,  R,R,  Co.  249  U.S*  354*  l.e.  356,  defined  "troops"  as 
follows i 

"In  1850  the  word  * troops  * had  (and  it  has  ever 
since  had)  an  established  meaning; —namely, 

^soldiers  aoilectively,-*a  body  of  soldiers,1 
O «•  # 

The  question  of  whether  a state  militia  constituted  "troops" 
within  the  meaning  Of  Section  10,  of  Article  I of  the  Federal 
Constitution  prohibiting  the  states  from  keeping  "troops"  in  time 
of  peace,  was  before  the  Supreme  Court  of  the  State  of  Illinois 
in  Peter  J.  Dunne  v.  The  People  of  the  State  of  Illinois,  94  111. 

Rep.  120.  The  Supreme  Court  of  that  state  held  that  the  militia 
was  not  to  be  considered  "troops"  within  the  meaning  of  the  word 
"troops"  as  contained  in  said  Section  10  of  said  Article  I of  the 
Federal  Constitution.  The  court  so  holding,  l.c.  138,  said* 

* oSuch  an  organization,  no  matter  by  what 
name  it  may  be  designated,  comes  within  no 
definition  of  * troops, * as  that  word  is  used 
in  the  constitution.  The  word  * troops*  conveys 
to  the  mind  the  idea  of  an  armed  body  of  soldiers , 
whose  sole  occupation  is  war  or  service,  answering 
to  the  regular  army.  The  organization  of  the 
active  militia  of  the  State  bears  no  likeness 
to  such  a body  of  men.  It  is  simply  a domestic 
foree  as  distinguished  from  regular  * troops, * 
and  is  only  liable  to  be  called  into  service 
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when  the  exigencies  of  the  State  make  it 
necessary,  # •»  #** 

We  believe  it  is  clear  that  under  the  terms  of  Section  10  of 
Article  I of  the  Constitution  of  the  United  States,  and  Section 
41.760, (Laws  Mo.  1951,  page  65a)  1953  Cum,  Supp,,  page  42,  RSMo, 
1949,  the  organisation  and  maintenance  of  a reserve  military  force 
by  the  gpvernor  of  this  state  on  a cadre  basis  is  not  prohibited 
by  federal  or  state  laws  and  does  not  require  the  consent  of 
Congress  and  does  not,  in  the  opinion  of  this  office,  violate  the 
provisions  of  the  Federal  Constitution  which  provide  that  a state 
shall  not  keep  troops  in  time  of  peace  without  the  consent  of 
Congress*  ;-:Wyrv*- 

The  organization  and  maintenance  of  a cadre  military  reserve 
force  as  proposed  here,  according  to  statements  in  your  letter 
requesting  an  opinion  Is  so  that  it  may  be  quickly  expanded,  with 
federal  authority,  into  an  effective  force.  The  need  for  a state 
military  reserve  force  may  arise  if  and  when  the  State  National 
Guard  may  be  inducted  into  Federal  Service , and  in  the  absence  of 
such  a cadre  force  the  state  would  find  itself  without  an  organized 
military  reserve  force . It  is  apparent  that  the  organization  and 
maintenance  of  such  a cadre  military  force  would  not  constitute  the 
keeping  of  "troops’*  in  the  state  without  the  consent  of  Congress 
within  the  meaning  of  the  Constitutional  provision  here  noted  and 
discussed. 

CONCLUSION 


It  is,  therefore,  considering  the  premises,  the  opinion  of  this 
office  that  the  State  of  Missouri  may  organize  and  maintain  a 
reserve  military  force  on  a cadre  basis  without  the  consent  of 
Congress  or  authorization  of  the  Federal  Government,  and  pay  and 
equip  the  members  of  such  skeletal  military  organization. 

This  opinion,  which  I hereby  approve,  was  written  by  my 
assistant,  Mr.  George  W.  Crowley,  " 

fours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 

GWC  :mw 


SCHOOLS: 
SCHOOL  FUNDS: 
SCHOOL  BUS  TRANSPORTATION: 


Children  may  not  be  transported  to 
private  schools  at  the  expense  of 
the  public  school  district. 


June  II).,  1954 


Honorable  D,  W*  Sherman,  Jr* 
prosecuting  Attorney 
Lafayette  County 
Lexington,  Missouri 

Dear  Mr#  Sherman* 

This  Is  In  response  to  your  request  for  opinion  of  resent 
date#  uhl oh  reads#  In  part,  as  follows* 

"On  previous  occasions  t have  been  requested 
by  the  Hlgglnsvtll©  Consolidated  School  . 

District  of  Lafayette  County#  Missouri,  to- 
gether wi  th  the  parochial  Lutheran  school  in 
Hlgglnsvllle,  Missouri#  to  answer  the  follow- 
ing question  that  has  been  debated  and  that 
both  will  be  concerned  with  within  the  next 
few  months*  The  question  I should  like  your 
opinion  on  is  as  follows#  to-witj  *May  a \ 

private  bus  owner  enter  into  a contract  with 
a public  school  board  for  the  transportation 
of  public  rural  school  students#  and  the 
same  said  private  bus  owner  contract  with 
the  parents  and/or  board  of  parochial  school# 
for  the  transportation  of  parochial  students, 
charging  different  rates  for  the  parochial 
students  as  he  charges  for  the  public  students, 
or  must  the  rates  be  the  same?* 

"Would  the  answer  to  the  above  question  be 
the  same  if  the  contract  carrier  was  a member 
of  the  public  school  board?" 

Sine©  the  rendition  of  the  decision  in  the  case  of  KeVey  v. 
Hawkins#  258  8*W*  (2d)  927#  this  office  has  been  called  upon  to 
render  several  opinions  on  questions  and  problems  that  have  arisen 
thereunder*  Among  those  opinions  was  one  directed  to  Honorable 
F*  S*  Robinson  under  date  of  August  27#  1955#  & copy  of  which  wo 
enclose. 
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You  will  not©  that  the  Robinson  opinion  holds  that  a private 
individual  who  contracts  with  a school  district  for  the  trans- 
portation of  public  school  children  in  a privately  owned  bus  and 
receives  pay  therefor  from  public  funds  of  the  district  may  also 
contract  with  the  parents  of  individual  children  or  any  other 
person  or  with  a private  school  for  the  transportation  of  such 
children  to  a private  school*  transport  such  children  in  the  same 
bus  used  in  transporting  the  public  school  children  and  receive 
pay  therefbr  from  such  individuals  or  private  school*  Your  in- 
stant request  raises  the  further  question  as  to  whether  under  a 
situation  such  as  this  the  private  bus  owner  must  charge  the  same 
amount  for  transporting  the  private  school  children  as  he  charges 
for  transporting  the  public  school  children  under  his  contract 
with  the  school  board. 

This  problem  arises  out  of  the  holding  in  the  McVey  case, 
supra,  wherein  the  court  concluded  as  follows i 

" * * « We  must  and  do  hold  that  the  public 
school  funds  used  to  transport  the  pupils 
part  way  to  and  from  the  St*  Dennis  Catholic 
School  at  Benton  are  not  used  for  the  pur- 
pose of  maintaining  free  public  schools  and 
that  such  uso  of  said  funds  is  unlawful. 

It  necessarily  follows  that  such  transpor- 
tation of  said  students  at  the  expense  of 
the  district  is  unlawful  and  must  be  en- 
joined, We  express  no  opinion  on  any  issues 
not  directly  decided  herein.” 

It  is  apparent  then  that  the  essence  of  the  court's  decision 
is  that  children  cannot  be  transported  to  private  schools  at  the 
expense  of  the  public  school  district. 

In  answering  the  problem  presented  by  your  request  the  only 
extent  to  which  either  we  or  the  school  board  should  be  concerned 
about  what  the  private  bus  owner  charges  for  hauling  either  the 
public  school  children  or  the  private  school  children  is  insofar 
as  it  bears  on  the  basic  question  of  whether  in  fact  private 
school  children  are  being  transported  at  the  expense  of  the  district. 

It  can  be  readily  seen  that  no  rule  applicable  to  all  situa- 
tions can  be  laid  down  whereby  it  can  be  determined  under  any  given 
set  of  facts  just  how  much  the  private  bus  owner  must  charge  for 
hauling  the  private  school  children.  The  yardstick  and  guiding 
principle  to  be  applied  in  each  case  is  and  must  be:  Are  the 
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private  school  children  in  fact  being  transported  at  the  expense 
of  the  district?  If  they  are  not,  then  the  amount  that  the  private 
bus  owner  receives  from  private  Individuals  for  transporting  the 
private  school  children  is  Immaterial.  On  the  other  hand,  if  any 
amount  of  the  expense  of  transporting  the  private  school  children 
is  in  fact  being  defrayed  by  the  district,  then  such  expenditure 
is  unlawful  and  the  board  of  directors  may  be  subjected  to  individ- 
ual liability  for  the  amount  thus  unlawfully  expended  (State  to 
Use  of  Consol*  School  Dist.  No*  42  of  Scott  County  v*  Powell,  3*>9 
Mo*  321,  221  S*W,  (2d)  5o8). 

Therefore,  it  is  impossible  to  answer  your  first  question  In 
general  terras  because  the  inquiry  by  the  board  should  be  not  how 
much  the  bus  owner  should  charge  the  private  Individuals  for 
transportation  of  children  to  private  schools  but,  rather,  how 
much  it  should  pay  for  the  transportation  of  public  sehool  children. 
If  the  board  does  in  fact  pay  only  for  transportation  of  public 
school  children,  then  it  Is  of  no  concern  to  the  board  how  much 
the  private  bus  owner  charges  for  transporting  private  school 
children* 

In  answer  to  your  second  question  we  are  enclosing  a copy 
of  an  opinion  rendered  to  Honorable  Fred  G.  Sollow  under  date  of 
June  30,  1948*  This  opinion  holds  that  a member  of  a sehool 
board  cannot  contract  in  his  private  capacity  with  the  board  of 
which  he  is  a member. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  the  mere  fact  that 
a private  bus  owner  charges  a rate  for  transporting  children  to 
private  sohools  which  is  different  from  that  which  he  charges 
the  public  school  district  for  transporting  children  to  public 
schools  does  not  in  and  of  itself  render  such  arrangement  illegal, 
but  that  such  arrangement  would  be  illegal  only  if  the  facts 
showed  that  in  some  way  public  school  money  was  being  used  to  pay 
for  the  transportation  of  private  school  students. 

The  foregoing  opinion,  vrhich  I hereby  approve,  was  prepared 
by  my  Assistant,  John  W.  Inglish, 


Yours  very  truly. 


JOHN  M.  DALTON 

JWljral  Attorney  General 

Encs  (2) : Opn.  F.  E.  Robinson,  8-27«£3j 
Opn.  Fred  C.  Bollow,  6-3Q-48. 


CHILDREN : 

PUPILS : 

SCHOOL. DISTRICTS: 
TUITION: 


A child  having  a temporary  or  permanent 
home  in  the  school  district,  said  child 
being  unable  to  pay  his  tuition,  and 
whose  parents  do  not  contribute  to  his 
support,  is  entitled  to  attend  the 
schools  of  that  district  without  payment 
of  tuition. 


September  28,  1954 


Honorable  D,  W,  Sherman,  Jr* 
fro scouting  Attorney 
Lafayette  County 
Lexington,  Missouri 

Dear  Mr,  Sherman: 


In  your  letter  of  August  31,  1954*  you  requested  an  opinion 
from  this  office  as  fellows  t 

nt  have  recently  been  asked  for  an  inter- 
pretation of  whether  or  not  a student  is 
exempt  from  payment  of  tuition,  as  pro- 
vided in  Section  163,101,  R*  S,  Missouri, 

1949 » under  the  following  conditions: 

"A  student  now  9 years  of  age,  lives  with 
his  grandfather,  for  many  years  a resident 
and  taxpayer  of  Reorganized  School  District 
No,  R-2,  Lafayette  County,  Missouri,  The 
boy,  whose  parents  live  in  Clay  County, 

Missouri,  came  to  live  with  his  grandparents 
in  the  month  of  April,  1953,  No  promises 
were  made  by  the  grandfather  as  to  the  length 
of  time  the  boy  should  stay  in  his  home.  With 
the  exception  of  brief  visits  with  his  parents 
the  boy  spends  all  of  his  time  at  the  farm  of 
his  grandfather,  assists  in  doing  chores,  etc* 

The  boy  * s parent  s do  not  contribute  to  his 
support.  The  grandfather  was  not  asked  to 
pay  tuition  for  the  school  year  of  1953*54  but 
has  been  Informed  by  the  Board  of  Education 
that  he  is  expected  to  pay  tuition  for  the 
school  year  1954-55 •'  The  boy  does  not  live 
with  his  grandparents  for  the  purpose  of 
avoiding  payment  of  tuition. 
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"it  would  appear  under  Section  163.101* 

R.S,  Missouri,  1949,  that  the  grandfather 
should  not  be  required  to  pay  tuition. 

Furthermore,  the  case  of  State  ex  rel 
Halbert  vs*  Clymer,  et  al,  147  S.W.  1119, 
seems  to  be  in  point,  I shall  very  much 
appreciate  an  opinion  from  your  off ice  as 
to  whether  or  not  you  deem  the  grandfather 
liable  for  tuition  under  the  factual 
situation," 

We  presume  that  you  intend  to  refer  to  Section  163*010, 
RSMo  Cum,  Supp,  1953,  which  reads* 

"The  board  of  directors  or  board  of  educa- 
tion shall  have  power  to  make  all  needful 
rules  and  regulations  for  the  organization, 
grading  and  government  in  their  school  district 
- said  rules  to  take  effect  when  a copy  of  the 
same  duly  signed  by  order  of  the  board,  is 
deposited  with  the  district  clerk,  whose  duty 
it  shall  be  to  transmit  forthwith  a copy  of  the 
same  to  the  teachers  employed  in  the  schools; 
said  rules  may  be  amended,  or  repealed  in  like 
manner,  They  shall  also  have  the  power  to 
suspend  or  expel  a pupil  for  conduct  tending 
to  the  demoralization  of  the  school,  after 
notice  and  a hearing  upon  charges  preferred, 
and  may  admit  pupils  not  residents  within  the 
district,  and  prescribe  the  tuition  fee  to  be 
paid  by  the  same,  except  as  provided  for  in 
section  165.257  RSMo;  provided,  that  the  follow- 
ing children,  if  they  be  unable  to  pay  tuition 
shall  have  the  privilege  of  attending  school 
in  any  district  in  this  state  in  which  they 
may  have  a permanent  or  temporary  home:  First, 
orphan  children;  second',  children  bound  as 
apprentices;  third,  children  with  only  one 
parent  living,  and  fourth,  children  whose 
parents  do  not  contribute  to  their  support; 
provided,  further,  that  any  person  paying  a 
school  tax  In  any  other  district  than  that 
in  which  he  resides  shall  be  entitled  to  send 
his  or  her  children  to  school  in  the  district 
in  which  such  tax  is  paid  and  receive  credit 
on  the  amount  charged  for  tuition  to  the  extent 
of  such  school  tax," 
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„ *.Th®  above  sectlon  was  interpreted  by  the  Springfield 

MoUrAoof  671* rw1*  Halbert  VB*  cl-yKier,  161| 
fc  t?S‘  lf  ^ S*W*  wherein  the  court  said,  at 

”The  statute  is  not  ambiguous,  and  plain- 
ly provides  that  children  who  are  unable 
to  pay  tuition,  and  whose  parents  are  not 
contributing  to  their  support,  shall  have 
the  privilege  of  attending  school  in  any 
district  in  which  they  may  have  a permanent 
or  temporary  home.  It  will  be  noticed  that 
the  privilege  is  granted,  regardless  of  the 
residence  or  domicile  of  the  parent, n 

,?e  court  further  indicated  that  an  exception  to  the 
statute  might  be  raised  if  the  pupil  were  brought  into  the 

of  f°r  the  P^066  of  obtaining  the  benefits 

°h52-  thereln»  without  contributing  to  the  support 

J?wevej?'  such  was  not  done  in  that  case,  andaccordlng 
to  your  letter  was  not  done  In  the  instant  case.  If  the  child  g 
is  not  able  to  pay  his  tuition,  he  falls  within  the  fourth 

s^honT51?^  ?£  i6?*010*  ^ Is  thus  entitled  to  attend 

school  in  the  district  without  payment  of  tuition. 


CONCLUSION 


Pre®^-ses»  it  is  the  opinion  of  this  office  that  a 
f temP°rary  or  permanent  home  in  the  school  district 
said  child  being  unable  to  pay  his  tuition,  and  whose  parents  ’ 

bif  suPP°rt»  is  entitled  to  attend  the 
schools  of  that  district  without  payment  of  tuition. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Paul  McGhee.  P * P 

Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


In  a township  or  county  in  which  it  is  lawful 
for  domestic  animals  to  run  at  large,  a person 
who  wishes  to  keep  such  animals  off  of  his 
premises  must  fence  against  them. 


October  1$  , 19 £1+ 


Honorable  William  E.  Seay 
Prosecuting  Attorney 
Bent  County 
Salem,  Missouri 

Dear  Sirs 

Your  recent  request  for  an  official  opinion  reads  as  follows? 

"By  virtue  of  Chapter  270  of  the  191*9  Revised 
Statutes  of  Missouri,  certain  townships  may 
restrain  livestock  from  running  at  large,  if 
the  required  majority  of  voters  vote  for  such 
restraint*  Chapter  25?i*  of  the  19^9  Revised 
Statutes  of  Missouri  deals  with  creating  forest 
crop  land  and  sub-section  2 of  25i*-20Q  specifi- 
cally forbids  the  use  of  land  designated  as 
forest  crop  land  for  pasture,  therefore , I 
should  like  to  submit  the  following  question? 

"As  a lend  owner  who  has  land  in  a township  which 
has  not  voted  to  restrain  animals  from  running 
at  large  also  has  the  same  land  designated  as 
forest  crop  land  is  it  incumbent  on  that  land 
holder  to  fence  out  free-roaming  animals  in  or- 
der that  his  land  continue  to  be  classified  as 
forest  crop  land? * 

Section  270.010  RSMo  191*9,  states  that  it  shall  be  unlawful 
for  the  owner  of  any  horse,  mule,  ass,  cattle,  swine , sheep  or  goat 
to  allow  such  animals  to  run  at  large  outside  the  enclosure  of  the 
owner. 

However,  Section  270.080  RSMo  191*9,  reads? 

"The  provisions  of  this  chapter  are  hereby  sus- 
pended in  the  several  counties  in  this  state, 
until  a majority  of  the  legal  voters  of  any 
county  voting  at  any  general  or  special  elec- 
tion called  for  that  purpose  shall  decide  to  en- 
force the  same  in  such  county;  provided,  that 
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only  a majority  of  the  legal  voters  voting  on 
said  question  shall  be  necessary  to  decide  its 
adoption  or  rejection.” 

Tour  situation  is  one  where  sueh  an  election  as  is  mentioned 
in  the  above  section  has  not  been  called,  and  it  is,  therefore, 
lawful  for  stock  to  run  at  large  in  the  area  in  which  is  located 
the  forest  crop  land  mentioned  by  you. 

We  here  direct  attention  to  the  case  of  Leach  v.  Lynch,  li+i+ 
Mo.  App,  391,  which  at  l.c.  391+  states* 

"*  * * In  determining  this  question  we  note 
first  that  in  this  State  domestic  animals  are 
commoners  and  have  a right  to  run  at  large  and 
the  party  who  wishes  to  keep  them  off  his  prem- 
ises must  fence  against  them.  (Bradford  v. 

Floyd,  80  M.  207,  l.c.  211;  Woods  v*  Garty, 

110  Mo.  App.  1+16,  l.c.  1+23,  85  S.W.  121}.;  McClean 
v.  Berkabile,  123  Mo.  App,  l.c,  6£2,  100  S.W. 

1109.)  By  our  statute,  which  provides  for  elec- 
tions to  determine  whether  domestic  animals  shall 
be  restrained  from  running  at  large,  we  find  goats 
included  in  the  same  category  with  horses,  cattle, 
hogs  and  sheep,  sections  1+777,  1+783,  Revised  Stat- 
utes 1899. 

"Under  the  law  in  this  State,  where  there  has  been 
no  vote  of  the  people  ordering  goats  restrained, 
they  have  the  right  to  run  at  large,  and  defendant, 
having  conceded  that  his  fence  was  bad,  the  goat 
in  question  was  not  a trespasser  when  lie  was  found 
upon  his  premises.*  * *" 

In  addition  to  holding  that  where,  as  in  your  situation,  an 
election  has  not  been  had,  favorable  to  restricting  animals  from 
running  at  large,  that  animals  may  run  at  large,  the  above  case 
holds  that  "a  party  who  wishes  to  keep  them  off  his  premises  must 
fence  against  them".  This  would  seem  to  be  applicable  in  your 
case. 


As  you  state*,  according  to  Section  25J+.200,  RSMo  191+9,  use  of 
lands  for  pasture,  which  lands  have  been  classified  as  forest  crop 
lands,  subjects  the  lands  to  being  taken  out  of  that  classification. 

It  would  appear  that  a person  who  had  land  classified  as  forest 
crop  land  in  the  area  where  domestic  animals  could  lawfully  run  at 
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large,  would  have  the  responsibility  of  keeping  domestic  animals 
off  of  his  land  if  he  did  not  want  the  land  to  be  subject  to  los- 
ing its  classification.  We  believe  that  the  fundamental  point 
here  is  that  the  classified  lands  not  be  used  as  pasture  land,  and 
that  so  long  as  they  are  not  so  used,  they  would  not  lose  their 
classification  merely  because  they  were  not  fenced,  For  example, 
these  lands  might  be  in  an  area  where  domestic  animals  did  not  graze; 
or  they  might  be  entirely  surrounded  by  natural  barriers  which  domes- 
tic animals  could  not  pass,  or  the  owner  of  the  land  might  provide 
watchers  to  keep  domestic  animals  off  of  it.  So  long  as  it  was  not 
used  for  pasture,  we  do  not  believe  that  it  would  be  subject  to  los- 
ing its  classification.  - 

CONCLUSION 

It  is  the  opinion  of  this  department  that  in  a township  or 
county  in  which  it  is  lawful  for  domestic  animals  to  run  at  large, 
that  a person  who  has  land  classified  as  forest  crop  land  has  the 
responsibility  of  keeping  that  land  from  being  used  as  pasture  by 
domestic  animals,  which  is  to  say  that  he  has  the  responsibility  of 
keeping  domestic  animals  off  of  it*  This  he  may  ho  by  fencing  or 
by  any  other  effective  method,  if  the  land  is  in  an  area  where  do- 
mestic animals  do  not  graze,  the  land  would  not  be  subject  to  los- 
ing its  classification  because  it  was  not  fenced. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Hugh  P.  Williamson. 


Very  truly  yours. 


HPW/ld 


JOHN  M.  DALTON 
Attorney  General 


ELECTIONS;  VOTING;  WAGES;  Employee  whose  working  day  ends  at 

4; 30  P.M.  is  entitled  to  full  day's 
pay  when  employer  dismisses  him 
from  work  3:30  P.M.  election  day. 


FILED  82 


June  14, 


Honorable  Bernard  "Doc"  Simcoe 
State  Representative 
Callaway  County 
Route  #1 

Fulton,  Missouri 

Dear  Mr.  Simcoe; 

We  render  herewith  our  opinion  based  upon  your  request 
of  May  24,  1954,  which  request  reads  as  follows; 

"I  am  writing  requesting  an  opinion  on 
section  129. 060,  chapter  129>  of  R.S. 

Mo.  or  Senate  Bill  235  which  we  passed 
last  session. 

"There  are  two  unsettled  questions  that 
have  come  out  of  Senate  Bill  235.  First, 
if  an  employee  requests  a leave  of  ab- 
sence from  work  prior  to  election,  both 
the  employee  and  the  company  agree  in 
good  faith  that  the  designated  3 hours 
shall  be  from  4 P.M.  to  7 P.M.  on  election 
day,  with  the  30  minutes  from  4 to  4:30 
being  the  employees  working  time,  and 
the  company  shall  compensate  him  for  the 
above  30  minutes  mentioned, 

"However,  on  election  day  the  company 
stops  this  employees  working  day  at  3:30  P.M. 
instead  of  4;30  P.M.  as  usual,  or  at  4 P.M, 
as  previously  agreed  to.  Is  the  employee 
entitled  to  30  minutes  compensation? 

"Second,  If  an  employee  and  the  company 
participate  in  Section  129. 060  in  good 
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faith,,  stopping  at  4 P.M.  to  cast  his 
vote,  considering  30  minutes  of  compensa- 
tion and  2 and  1/2  hours  of  his  own  time 
after  the  usual  working  day  is  concluded* 

Due  to  the  large  number  of  employees  to 
ring  out  their  time  cards,  the  last  few 
employees  ring  out  at  4:04  P.M.  Does  the 
company  have  the  right  to  dock  them  for 
4 minutes  of  their  alloted.  30  minutes, 
paying  for  only  26  minutes  instead  of 
their  promised  30  minutes?" 

Section  129.060,  Mo.  R.  S.  Cumulative  Supplement,  1953* 
S. B,  235  67th  General  Assembly  referred  to  in  your  letter 
reads  as  follows: 


"*  * *Any  person  entitled  to  vote  at  any 
election  held,  within  this  State,  or  any 
primary  election  held  in  preparation  for 
such  election,  shall,  on  the  day  of  3uch 
election  be  entitled  to  absent  himself 
from  any  services  or  employment  in  which 
he  is  then  engaged  or  employed,  for  a 
period  of  three  hours  between  the  time 
of  opening  and  the  time  of  closing  the 
polls  for  the  purpose  of  voting;  and 
any  absence  for  such  purpose  shall  not 
be  sufficient  reason  for  the  discharge 
of  or  the  threat  to  discharge  any  such 
person  from  such  services  or  employment; 
and  such  employee,  if  he  votes,  shall 
not,  because  of  so  absenting  himself, 
be  liable  to  any  penalty,  nor  shall  any 
deduction  be  made  on  account  of  such 
absence  from  his  usual  salary  or  wages; 
provided,  however,  that  request  shall 
be  made  for  such  leave  of  absence  prior 
to  the  day  of  election,  and  provided 
further,  that  this  section  shall  not 
apply  to  a voter  on  the  day  of  election 
if  there  be  three  successive  hours,  while 
the  polls  are  open,  in  which  he  is  not 
in  the  service  of  his  employer. 

"The  employer  may  specify  any  three  hours 
between  the  time  of  opening  and  the  time 
of  closing  the  polls  during  which  such 
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employee  may  absent  himself  as  aforesaid. 

Any  person  or  corporation  who  shall  refuse 
to  any  employee  the  privilege  hereby  con- 
ferred, or  who  shall  discharge  or  threaten 
to  discharge  any  employee  for  so  exercising 
the  privilege,  or  who  shall  subject  the 
employee  to  a penalty  or  reduction  of  wages 
because  of  the  exercise  of  such  privilege, 
or  who  shall  directly  or  indirectly  violate 
the  provisions  of  this  section  shall  be 
deemed  guilty  of  a misdemeanor  and  upon 
conviction  thereof  shall  be  fined  in  any 
sum  not  exceeding  $500.00." 

We  assume  that  the  regular  working  day  of  the  employee 
ends  at  4:30  P.M.  Prior  to  the  day  of  election,  as  provided 
in  the  above  section,  the  employee  has  requested  three  hours 
leave  for  the  purpose  of  voting.  The  employer  has  designated 
the  period  from  4:00  P.M.  to  7:00  P.M.,  (the  hour  of  the 
closing  of  the  polls)  as  the  three  hour  period  for  the  em- 
ployee to  vote.  Thirty  minutes  of  that  time  would,  of  course, 
fall  within  the  regular  working  day  of  the  employee  and  under 
the  requirements  of  the  above-quoted  statute,  the  employer 
would  be  required  to  pay  the  employee  his  regular  compensation 
for  that  thirty  minute  period.  On  election  day,  however,  the 
employer  dismisses  the  employee  for  the  day  at  3*30  P.M.  Your 
question  in  that  case  is  whether  the  employee  is  entitled  to 
thirty  minutes  compensation. 

The  argument  of  the  employer  against  the  payment  of  suoh 
compensation  would  be  that  the  employee  from  3*30  P.M,  until 
7:00  P.M.  a period  of  more  than  three  hours  was  "not  in  the 
service  of  his  employer",  and  that  therefore  Section  129# 060, 
supra.  Is  not  applicable. 

We  do  not  believe  that  the  statute  would  permit  the  use 
of  any  such  device  by  an  employer  indirectly  to  violate  the 
provisions  of  said  section.  This  would  be  accomplishing  by 
indirection  what  the  statute  prohibits  being  done  directly, 
i.e.,  the  making  of  a deduction,  on  account  of  the  employee’s 
absence,  from  his  usual  salary  or  wages.  The  statute  provides 
that  any  person  or  corporation  "who  shall  directly  or  in- 
directly violate  the  provisions  of  this  section",  shall  be 
deemed  guilty  of  a misdemeanor. 

However,  there  is  some  question  whether  the  employee  is 
entitled  to  thirty  minutes  compensation  or  whether  he  would 
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be  entitled  to  compensation  for  the  period  from  3:30  P.M. 
to  4:30  P.M.  in  the  situation  which  you  have  outlined.  By 
dismissing  the  employee  for  the  day  at  3:30  P.M. , one  hour 
before  the  end  of  his  usual  working  day,  we  believe  that 
the  employer  could  be  held  to  have  designated  the  period 
from  3:30  P.M.  to  6:30  P.M.  as  the  statutory  three  hour 
voting  period.  This  is  the  employer's  privilege  under  the 
statute.  The  statute  says: 

"The  employer  may  specify  any  three  hours 
between  the  time  of  opening  and  the  time  of 
closing  the  polls  during  which  such  em- 
ployee may  absent  himself  as  aforesaid.*  *" 

Therefore,  the  employee  would  be  entitled  to  pay  for  the 
hour  between  3:30  P.M.  and  4:30  P.M. 

In  answer  to  your  second  question,  contained  in  the 
last  paragraph  of  your  request,  we  do  not  perceive  any  basis 
upon  which  the  employer  could  deduct  from  the  employee's  wages 
four  minutes'  compensation  from  4:00  to  4:04  P.M.  There  would 
evidently  be  no  question  about  the  employer's  liability  for 
wages  up  to  the  time  at  which  the  time  clock  was  punched  at 
4:04  P.M.  The  statute,  Section  129.060,  supra,  then,  would 
require  him  to  pay  compensation  for  the  additional  twenty-six 
minutes.  The  employer  in  this  instance  is  receiving  the  benefit 
of  four  minutes  of  the  employee's  labor  for  which  in  this 
situation  he  would  be  required  to  pay,  even  though  he  did  not 
actually  receive  it. 


CONCLUSION 


It  is  the  opinion  of  this  office  that: 

1)  Where  an  employee  prior  to  the  date  of  an  election 
has  requested  of  his  employer  that  he  have  three  hours  on 
election  day  in  which  to  vote,  the  employee's  usual  working 
day  ending  at  4:30  P.M.  under  a contract  of  employment,  express 
or  implied,  and  the  polls  closing  at  7:00  P.M.,  and  the 
employer  dismisses  the  employee  from  his  day's  work  at  3:30 
P.M. j the  employee  is  entitled  to  one  hour's  wages  for  the 
period  from  3:30  P.M.  to  4:30  P.M. 

2)  Where  an  employee  being  entitled  to  quit  work  at 
4:00  P.M.  in  order  to  have  three  hour  period  in  which  to  vote 
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on  election  day,  actually  punches  the  time  clock  at  4:04  P.M 
his  employer  Is  not  entitled  to  deduct  from  his  wages  four 
minutes'  compensation. 

The  foregoing  opinion,  wfilchi  I hereby  approve,  was 
prepared  by  my  assistant,  Don  Kennedy. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


CITIES*  TOWNS  AND  VILLAGES: 
LICENSE:  MERCHANTS: 


City  of  third  class  does  not 
have  power  to  exact  license 
fee  from  nurseryman. 


June  1,  1954 


Honorable  George  A*  Spencer 
Member,  Missouri  State  Senate 
Columbia,  Missouri 

Dear  Sirs 

Reference  is  made  to  you r request  for  an  official 
opinion  of  this  department  which  may  b©  summarized  in  the 
following  language! 

’’Does  a city  of  the  third  class  have  the 
right  to  require  a person  who  sells 
nursery  plants  from  an  established  place 
of  business  to  buy  a city  license? 

“The  seller  is  not  a peddler  of  plants, 
but  maintains  a place  where  people  may 
purchase  the  plants." 

You  have  supplied  us  also  with  the  following  additional 
Information, 

# * However,  the  ones  I am  interested 
in  are  those  who  raise  practically  all 
of  the  merchandise  they  sell*  1 don’t 
suppose  that  any  regular  nursery  men 
raise  every  particular  species  of  every 
kind  of  plant  but  most  of  the  larger 
nursery  men  do  raise  practically  all  of 
their  stock,-  That  is  the  case  in  this 
instance*  * ® 


Honorable  George  A.  Spencer 


Tour  attention  is  first  directed  to  Section  71.6X0. 

BSMo  1949,  reading  as  follows! 

"lo  municipal  corporation  in  this 
state  shall  have  the  power  to  impose 
a license  tax  upon  any  business  avoca- 
tion, pursuit  or  calling,  unless  such 
business  avocation,  pursuit  or  calling 
is  specially  named  as  taxable  in  the 
charter  of  such  municipal  corporation, 
or  unless  such  power  be  conferred  by 
statute,” 


From  the  foregoing  it  becomes  apparent  that  it  is 
necessary  to  examine  statutes  relating  to  the  licensing 
power  of  cities  of  third  class.  We  find  that  the  power  to 
impose  such  license  tax  has  been  conferred  upon  such  cities 
under  the  provisions  of  Section  94.110,  RSMo  1949,  which 
reads  in  part  as  follows: 

MThe  council  shall  have  power  and 
authority  to  levy  and  collect  a license 
tax  on  wholesale  houses,  auctioneers, 
architects,  druggists,  grocers,  banks, 
brokers,  wholesale  merchants,  merchants 
of  all  kinds,  confectioners,  * # * 
nursery  stock  agents,  * «■  '#  and  all 
other  vocations  and  business  whatsoever, 
and  all  others  pursuing  like  occupations," 

The  enumerated  businesses  are  the  only  ones  appearing 
in  the  statute,  which  is  quite  lengthy,  that  could  conceivably 
refer  to  the  operations  conducted  by  the  business  houses  as 
to  which  you  have  inquired. 

The  term  merchant"  as  used  in  statutes  relating  to  the 
power  of  cities  to  impose  license  taxes  has  been  defined  bv 
the  Supreme  Court  of  Missouri,  The  following  appears  in 
Viquesney  v,  Kansas  City,  266  S.  W.  700,  l.c.  702: 

"Appellant  calls  attention  to  section 
8702,  R.  S,  1919,  which  provides  that 
no  municipal  corporation  shall  have 
the  power  to  impose  a license  tax  upon 
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any  business,  avocation,  etc*,  unless 
such  business,  avocation,  ©to.,  is 
specifically  named  as  taxable  in  the 
charter  of  such  municipality*  Section 
1,  art.  3>  ol.  4»  of  the  charter, 
enumerates  ’merchants ’ among  others  who 
may  be  taxed  and  regulated*  The  dictionary 
definition  of  ’merchant’  is:  ’One  making 
a business  of  buying  and  selling  commodi- 
ties J a trafficker}  a trader*’  Secondary 
meaning:  ’One  who  carries  on  a retail 

business*’  * *» 

To  the  same  effect  see  Village  of  Beverly  Hills  v*  Schulter, 
130  S*  W,  (2d)  532*  In  view  of  the  information  supplied 
this  office  to  the  effect  that  the  businesses  under  considera- 
tion involve  the  growing  and  sale  of  nursery  stock,  it 
appears  that  such  business  operations  are  not  comprehended 
within  the  definition  of  the  term  ''merchant1*  as  used  In  the 
license  tax  statutes* 

Neither  do  we  believe  that  such  operations  are  such  as 
to  constitute  the  proprietors  thereof  ^nursery  agents."  It 
is  common  knowledge  that  an  "agent"  is  one  who  does  and  per- 
forms services  or  conducts  business  on  behalf  of  a principal. 
It  does  not  appear  that  the  proprietors  of  the  businesses 
under  consideration  acted  in  such  capacity  and  we  therefore 
conclude  they  are  not  "nursery  agents*" 

CONCLUSION 


In  the  premises  we  are  of  the  opinion  that  a person 
whose  business  consists  of  the  growing  of  nursery  stock 
and  the  sale  thereof,  at  an  established  place  of  business. 
Is  not  engaged  in  any  of  the  operations  enumerated  in 
Section  9^«110,  RSMo  1949,  upon  which  a city  of  the  third 
class  may  levy  a municipal  license  tax. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant.  Will  F*  Berry,  Jr,’ 

Very  truly  yours. 


WPBrvlw 


JOHN  M,  DALTON 
Attorney  General 


; ' 'T'T  - ' J ■■  V 

NAVIGABLE  RIVERS—  Ownership  l)  The  Osage  River’  in  Missouri 
of  sand  and  gravel  in  the  beds  is  a navigable  stream;  2)  Miller 
of  such  rivers . County  is  the  owner  of  the  de- 

posits of  sand  and  gravel  in  the 
bed  of  the  Osage  River  in  said 
county  as  parts  of  islands  formed 
in  navigable  waters  of  this  State, 
and  holds  the  same  for  school 
purposes;  3)  The  county  may  sell 
such  property  for  school  purposes. 

October  22,  1954 


Honorable  LeRoy  Snodgrass 
Prosecuting  Attorney 
Miller  County 
fuseumbia,  Missouri 

Dear  Mr*  Snodgrass I 

this  will  be  the  opinion  you  requested  by  letter 
from  this  office  on  the  following  subject* 

"Ownership  of  Gravel  in  the  Osage  River  in  Miller 
County,  Missouri*  and  whether  the  Osage  River  is  a 
navigable  stream,1*  Your  request  for  an  opinion  reads 
as  follows* 

MI  would  like  to  have  an  opinion  from  your 
office  in  regard  to  the  above  matter,  since 
it  has  become  most  important  from  a pecuniary 
standpoint,  in  that  if  the  gravel  belongs  to 
the  county,  a considerable  sum  of  money  may 
be  secured  for  the  school  funds  of  the  county. 
(MRS  - 1949  * Sec.  241.290  at  seq) 

"FACTS*  During  the  past  years,  considerable 
amount  of  gravel  and  sand  have  accumulated 
In  the  river  bed  of  the  Osage  River.  Sotos 
of  this  gravel  has  been  deposited  by  way  of 
accretion,  some  by  forming  what  we  call  toe- 
he  ads  ( islands } , and  some  by  the  fill  ing  up 
of  the  river  bed.  Bagnell  Dam  regulates  the 
flow  of  the  water  in  the  river  to  a great 
extent,  and  Union  Electric  has  a water  case- 
ment over  the  land  below  the  dam  that  extends 
to  about  18  foot  level.  Dow  water  mark  of 
the  river  leaves  practically  a solid  gravel 
bar  from  Tuscumbia  to  the  Homer  L.  Wright 
eddy,  a bar  approximately  3lr  allies  long  and 
averaging  approximately  100  feet  wide.  Other 
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are  not  quite  as  large.  With,  the  river  stage 
at  approximately  6 feet#  practically  all  the 
gravel  and  sand  is  under  water. 

"Tens  of  thousands  of  cubic  yards  of  gravel 
and  sand  are  removed  from  the  river  bed, 
practically  all  of  which  is  of  first  grade* 

It  is  being  taken  from  the  river  constantly 
for  road  and  construction  purposes.  Ease- 
ments are  given  across  town  property  and 
private  property  whereby  trucks  haul  the 
gravel  and  sand  from  the  river.  Practically 
all  the  gravel  is  taken  from  above  low  water 
mark#  some  is  taken  from  below  the  low  water 
mark.  The  usual  charge  for  the  easements  is 
based  upon  the  gravel  or  sand  taken,  10/  per 
yard.  The  town  of  Tuscumbia  and  the  private 
land  owners  do  not  sell  the  gravel  or  sand, 
just  charge  for  the  easements. 

"QUESTIONS*  Is  the  Osage  River  a navigable 
stream? 

Is  the  gravel  in  the  river, 
whether  below  or  above  low  water 
mark,  whether  formed  by  accre- 
tion to  land-owner’ s land  or  by 
toe-heads  (islands),  owned  by 
Miller  County?  If  owned  by 
Miller  County,  may  the  County 
Court  sail  the  gravel  and  sand 
per  yard?  By  surveyed  areas?” 

Your  letter  directs  our  attention  to  Section  2I4I.29O, 
V.A.M.S.  19^9#  on  the  question  of  whether  Miller  County, 
Missouri,  is  the  owner  of  such  sand  and  gravel  and  holds 
the  same  as  parts  of  islands  formed  in  the  navigable  waters 
of  this  State  for  school  purposes  under  the  terms  of  said 
section* 

Said  section,  under  the  separate  sub-title  of  "ISLANDS 
AND  ABANDONED  RIVER  BEDS",  reads  as  follows* 

"All  lands  belonging  to  the  state,  not  other- 
wise appropriated  under  the  lawB  thereof,- 
which  have  been  formed  by  the  recession  and 
abandonment  of  their  waters  of  the  old  beds 
of  lakes  and  rivers  in  this  state,  or  by  the 
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formation  of  islands  in  the  navigable  waters 
of  the  state*  are  hereby  granted  and  brans-* 
f erred  to  the  respective  counties  in  which 
such  lands  are  located*  to  be  held  by  such 
counties  for  school  purposes*” 

you  have  favored  us*  at  our  request*  with  additional 
info  mat  ion  indicating  that  some  of  such  islands  in  the 
Osage  River  in  Miller  County,  Missouri*  began  to  be  formed 
thirty  years  and  more  ago*  and  at  that  time  steamboats  were 
using  said  river  for  Commercial  navigation,  %jhich  informa- 
tion constitutes  substantial  and  convincing  proof  that  at 
that  time  and  for  a long  time  prior  thereto  the  Osage  River 
was  a navigable  stream  in  fact. 

The  test  of  navigability  of  a stream*  gem  rally*  in 
the  United  States,  is  stated  in  4J»  G*J,  lj.06,  ij.07  and  lj.08, 
as  follows  t 

”For  the  reason  that  the  common-law  test  of 
navigability,  based  upon  the  ebb  and  flow 
of  the  tide,  is  not  adapted  to  a country 
abounding  in  large  fresh  water  rivers  and 
lakes,  the  rule  in  the  great  majority  of 
the  states  and  Canada  is  that  water  is 
navigable  in  law,  although  not  tidal,  where 
navigable  in  fact,  and  is  navigable  in  fact 
where  it  is  of  sufficient  capacity  to  be 
capable  of  being  used  for  useful  purposes 
of  navigation,  that  is,  for  trade  and  travel 
in  the  usual  and  ordinary  modes*  This  is 
also  the  doctrine  of  the  civil  law  under 
which  rivers  are  navigable  when  they  are 
navigable  In  the  common  sense  of  the  term 
and  although  not  rivers  in  which  the  tide 
flows  and  reflows,  * « 

The  Missouri  Supreme  Court  gave  a definition  of  the 
term  ^navigable”  in  State  ex  rel.  vs*  Taylor,  et  al . , 

Judges  of  the  County  Court,, .22k  Mo.  383,  l.c.  lj.85,  as  fol- 
lows* 

”The  substance  of  the  legal  definition  of 
the  latter  word,,  as  given  by  Mr.  Burrill* 
is,  by  the  common  law,  a river  is  consid- 
ered navigable  only  so  far  as  the  tide 
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ebbs  and  flows  Into  it.  That  is  also  the 
doctrine  In  several  of  the  states*  but  not 
of  this  State.  Here  all  streams  which  are 
actually  capable  of  floating  and  of  permitting 
the  passage  of  ordinary  boats  upon  the  bosom 
of  their  waters  are  considered  navigable 
rivers.  # # ».n 


la  the  recent  case  of  Elder  vs.  Deleour,  269  S.W. 

(2d)  17  (not  yet  permanently  published)*  South  Western 
Advance  Sheets,  of  date  August  10,  1954#  our  Supreme 
Court  gave  another  construction  and  definition  of  the 
” navigability”  of  a stream,  l.e.  4-85  (Advance  Sheets) 
as  follows  * 

”#  # # The  capability  of  use  by  the  public 
for  the  purpose  of  transportation  and  com- 
merce affords  the  true  criterion  of  the 
navigability  of  a river,  rather  than  the 
extent  and  manner  of  that  use.  If  it  be 
capable  in  its  natural  state  of  being 
Used  for  purposes  of  commerce,  no  matter 
In  what  mode  the  Commerce  may  be  conducted, 
it  is  navigable  in  fact,  and  becomes  in  law 
a public  river  or  highway.  Vessels  of  any 
kind  that  can  float  upon  the  water,  whether 
propelled  by  animal  power,  by  the  wind,  or 
by  the  agenoy  of  steam,  are,  or  may  become, 
the  mode  by  which  a vast  commerce  can  be 
conducted,  and  it  would  be  a mischievous 
rule  that  would  exclude  either  in  deter- 
mining the  navigability  of  a river.  * # 

Under  the  facts  recited  and  the  information  conveyed 
to  us  it  is  indicated  that  the  Union  Electric  Company 
has  a water  easement  from  the  Federal  Government  over 
the  land  below  Bagnell  Dam  In  Hiller  County,  Missouri, 
that  extends  to  the  prospective  18  foot  level  in  said 
rlverj  that  when  the  Osage  River  stage  is  at  approximately 
6 feet  in  depth,  practically  all  of  the  sand  and  gravel 
which  constitute  parts  of  islands  in  said  river,  is  under 
water}  that  the  flow  of  water  in  said  river  is  regulated 
to  a great  extent  by  Bagnell  Dam;  that  before  and  at  the 
period  when  the  islands  in  question  began  to  form  in  the 
Osage  River,  boats  carried  commerce  on  the  river  to 
Warsaw  and  perhaps  farther  upstream  of  said  river;  that 
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the  Coast  Guard  has,  presently,  and  exercises  Jurisdic- 
tion over  the  Lake  of  the  Ozanks  in  Miller  County  as  a 
part  of  the  Osage  Rlverj  that  the  look  and  data  system 
of  controlling  the  flowofwaterin  said  river  in  Miller 
County,  Missouri,  has  been  abandoned  and  that  the  gates 
are  left  open  for  the  free  flow  of  water  through  them 
at  all  times j that  while  commercial  navigation  of  the 
Osage  River  is  no  longer  tarried  on,  yet  the  said  river 
Is  used  and  navigated  by  smaller  craft  for  recreation, 
pleasure  and  fishing  purposes,  and  that  at  times  the 
said  river  does  reach,  and  had  reached,  the  stage  of  18 
feet.  These  facts,  all  and  singular,  constitute  sub- 
stantial and  convincing  evidence  that  the  Osage  River 
was,  at  the  time  such  Islands  in  said  river  in  Miller 
County,  Missouri,  began  and  continued  to  fora  therein 
and  had  been,  since  this  State  was  admitted  to  the  Union, 
continuously  and  consistently,  applying  the  rule  and  test 
of  determining  navigability  adopted  by  our  Supreme  Court, 
and  still  is,  a navigable  stream  in  fact. 

At  common  law  the  title  and  dominion  of  lands  af- 
fected by  the  tide  were  in  the  King  for  the  benefit  of 
the  Nation,  The  American  Colonies  succeeded  to  the  same 
rights,  as  grantees  under  royal  charters,  in  trust  for 
the  communities  to  be  established.  Upon  the  American 
.Revolution  these  rights  charged  with  a like  trust  were 
vested  in  the  original  States  within  their  respective 
borders,  subject  to  the  rights  surrendered  by  the  Con- 
stitution of  the  United  States,  Upon  the  acquisition 
of  the  territory  by  the  United  States,  the  same  title 
and  dominion  passed  to  the  United  States,  for  the  benefit 
of  the  whole  people,  and  in  trust  for  the  several  States 
to  be  ultimately  created  out  of  the  territory*  The  new 
States  admitted  into  the  Union  since  the  adoption  of  the 
Constitution  have  the  same  rights  as  the  original  States 
in  tidewaters  and  lands  under  them,  within  their  respec- 
tive jurisdictions,  (Shively  vs,  Bewlby,  ij?2  U*S,  1, 
l.o*  £7) * 

The  information  so  submitted  to  us,  and  our  research, 
establish  as  facts  that  all  islands  fornad  or  existing 
in  the  Osage  River  in  Miller  County,  Missouri,  and  in  all 
other  counties  of  this  State  formed  in  the  navigable  waters 
of  the  State,  at  the  admission  of  the  State  of  Missouri  to 
the  Union,  became,  under  the  common  law,  the  property  of 
the  State. 
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The  State  of  Missouri  as  the  owner  of  lands  under 
the  navigable  waters  of  the  State  took  no  action,  made 
no  grant,  and,  as  our  research  reveals,  passed  no  en- 
actment alienating  the  title  of  such  lands  until  the 
year  l8f5» 

The  General  Assembly  of  this  State,  April  8,  1095, 
passed  an  Act  (laws  of  Missouri,  1095,  page  207),  grant- 
ing certain  lake  and  river  bed  lands  to  the  counties  in 
which  they  were  located,  to  be  held  by  such  counties  for 
school  purposes. 

Section  1 of  said  1895  Act  reads  as  follows* 

hA11  lands  belonging  to  this  state,  not 
otherwise  appropriated  under  the  laws 
thereof,  which  have  been  formed  by  the 
recession  and  abandonment  by  their  waters 
of  the  old  beds  of  lakes  and  rivers  in 
this  state,  are  hereby  granted  and  trans- 
ferred to  the  respective  counties  in  which 
such  lands  are  located,  to  be  held  by  such 
counties  for  school  purposes ,M 

It  will  be  noted  that  said  Section  1 of  the  1895 
Act,  supra,  as  it  was  enacted,  did  not  include  islands 
formed  in  the  navigable  waters  of  this  State  in  the 
lands  of  the  State  granted,  and  subject  to  grant,  by 
the  State  to  the  counties  in  which  such  lands  are  located 
for  school  purposes.  Said  Section  1 of  the  1 895  Act  was 
amended  by  the  Act  of  1899  (Laws  of  Missouri,  1899,  page 
276)  to  include  such  islands  in  such  State  lands.  Section 
1 of  the  1899  Act,  so  amending  Section  1 of  the  1895  Act, 
and  providing  for  the  granting  of  such  islands  to  such 
counties  along  with  other  State  lands  for  school  purposes 
is  now  Section  241.290,  supra,  which  we  are  here  discuss- 
ing. 

We  have  herein  determined  and  hold  it  to  be  a fact 
that  the  Osage  River  in  Miller  County  is,  and  at  all  of 
the  times  herein  mentfoned,was,  a navigable  stream  as  of 
the  navigable  Webers  of  this  State.  We  have  herein 
determined  and  hold  it  to  be  the  further  fact,  also,  that 
the  islands  in  the  Osage  River  in  said  Miller  County, 
Missouri,  including  sand  and  gravel  as  component  physical 
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parts  of  snob  islands#  were  formed  in  said  Osage  River 
as  a navigable  stream  of  this  State. 

These  factors  and  conditions  bring  the  question 
here  considered  inevitably  within  the  terns  of  said 
Section  241.290,  supra#  as  to  whether  such.  sand  and 
gravel  as  are  parts  of  islands  which  were  formed  In 
the  navigable  Waters  of  this  State  in  Miller  County, 
Missouri,  and  whether  such  sand  and  gravel  are  owned 
by  said  Miller  County,  and  to  be  held  by  Said  county 
for  school  purposes.  In  view  of  the  facts  herein 
existing  and  under  the  law  herein  cited  and  quoted 
applicable  thereto,  it  appears  indisputable  that  Miller 
County,  Missouri#  is  the  owner  of  such  sand  and  gravel 
in  the  Osage  River  and  that  such  sand  and  gravel  are 
parts  of  Islands  formed  in  said  river  as  of  the  navigable 
waters  of  this  State,  and  we  so  hold.  Having  answered 
the  principal  questions  submitted,  to  the  effect  that 
said  Miller  County,  is  the  owner  of  such  sand  and  gravel 
as  parts  of  islands  Which  were  formed  in  the  navigable 
waters  in  the  State,  in  this  case  the  Osage  River  in 
said  Miller  County,  we  deem  it  unnecessary  to  refer 
further  to  your  question  as  to  the  method  or  proceed- 
ings  to  be  followed  respecting  the  sale  of  such  sand 
and  gravel,  as  the  property  of  said  Miller  County,  other 
than  to  direct  your  attention  to  Section  49.270,  RSMo 
1949,  which  gives  County  Courts  of  the  counties  of  this 
State  authority  to  manage , control  and  sell  property 
of  their  respective  counties,  either  real  or  personal, 
belonging  to  their  counties. 


CONCLUSIQg 

Considering  the  premises  it  is  the  opinion  of  this 
office* 

1)  That  the  Osage  River  in  Missouri  is  a navigable 
stream? 

2)  That  the  gravel  and  sand  deposits  in  the  bed 
of  the  Osage  River  in  Miller  County,  Missouri,  as  parts 
of  islands  formed  in  said  river,  a navigable  stream,  are 
owned  by  said  Miller  County  and  are  held  by  said  county 
for  school  purposes? 
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3)  That  Section  lj-9,270,  RSMo  19l}-9#  authorizes 
the  several  counties  of  this  State  to  sell  county- 
property,,  either  real  or  personal. 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  ray  Assistant,  Mr.  George  W.  Crowley 


Very  truly  yours, 


JOHN  M.  DALTON 
Attorney  General 


MISSOURI  STATE  SCHOOL:  Division  of  Mental  Diseases  having  estab- 

lished a location  at  Higginsville,. 
Missouri,  as  a unit  of  the  Missouri  State 
School  in  pursuance  of  Section  202*590, 
RSMO  1949,  it  is  the  opinion  of  this 
office  that  the  money  appropriated  for 
the  use  of  the  Missouri  State  School 
for  ’’erection  of  a building  or  buildings 
suitable  for  housing  500  additional 
patients  and  equipment  for  such  buildings 
may  be  used  to  erect  such  building  or 
buildings  at  the  Higginsville , Missouri, 
location* 


March  16,  1954 

Honorable  Christian  F,  Stipp 
Representative  of  Carroll  County 
House  of  Representatives 
Jefferson  City,  Missouri 

Dear  Mr*  Stipp 8 


We  herewith  render  our  opinion  based  upon  your  request  of 
February  24,  1954,  which  request  reads  as  follows: 

’♦Section  5*150  of  House  Bill  #3# 3 of  the 
Sixty-Seventy  General  Assembly,  regular 
session,  provides  as  follows: 

"’There  is  hereby  appropriated  out  of  the 
state  treasury,  chargeable  to  the  fund® 
herein  designated,  for  the  use  of  the  Missouri 
State  School,  for  payment  of  salaries  and  wage s 
of  the  officers  and  employees}  for  the  original 
purchase  of  property}  for  the  repair  and  re- 
placement of  property}  and  for  the  operating 
and  other  expenses}  for  the  period  beginning 
July  1,  1953  and  ending  June  30,  1955. 

’’For  the  Missouri  State  School,  payable  from 
General  Revenue  Fund  as  follows: 

’’Personal  Service : 

"Salaries  of  the  superintendent,  psychiatrists, 
psychologists,  social  workers,  assistant  physicians, 
dentists,  steward,  and  other  employees.  • .§1,200,000,00 

’’Additions: 

"Erection  of  a building  or  buildings  suitable  for 
housing  500  additional  patients  and  equipment  for 
such  buildings 11,000,000.00’ 

"This  said  House  Bill  Ho,  3 $3  containing  the  quoted 
portion  of  said  Section  5*150  was  approved  by  the 
Governor  on  July  14,  1953* 
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“At  that  time  the  Ms  sour!  State 
School  consisted  of  the  Missouri 
State  School  at  Marshall,  the  Missouri 
State  School  at  Carrollton,  and  the 
St.  Louis  Training  School,  At  that 
time  there  were  no  schools  in  temporary 
or  permanent  camps  established  in  any 
other  place  in  this  state  by  the  Divi- 
sion of  Mental  Diseases  within  the 
meaning  of  Section  #202,590,  Revised 
Statutes  of  Missouri  1949* 

‘‘Thereafter,  on  February  3,  1954,  the 
Director  of  the  Division  of  Mental 
Diseases,  with  the  approval  of  the 
Director  of  the  Department  of  Public 
Health  and  Welfare,  by  departmental 
order,  established  upon  state-owned 
property  formerly  known  as  the  Con- 
federate Home  at  Higginsville  a unit 
of  the  Missouri  State  School, 

"I  respectfully  request  an  opinion 
from  your  office  on  the  question  of 
whether  or  not  the  sum  of  one  million 
dollars  appropriated  by  said  Section 
5,150  of  said  House  Bill  #3&3  may  be 
used  for  the  erection  of  a building  or 
buildings  suitable  for  housing  five 
hundred  additional  patients  at  Higgins- 
ville,, 

“In  my  opinion  the  legislature  must  have 
the  correct  answer  to  this  question  before 
it  can  properly  consider  the  subject  of 
an  additional  appropriation  for  the  branch 
of  the  Missouri  State  School  at  Higgins- 
ville as  requested  in  the  recent  message 
of  the  Governor,  and  I therefore  request 
sa  prompt  reply," 

It  is  noted  first,  that  the  appropriation  bill  referred 
to,  Section  5*150  of  House  Bill  No,  3$3,  67th  General  Assembly, 
contains  no  reference  to  the  place  at  which  the  building  or 
buildings  shall  be  erected*  Looking  only  to  such  appropriation 
bill,  then,  there  would  be  no  legal  objection  to  the  erection 
of  the  buildings  or  building  at  Higginsville, 

Does  the  general  law  contain  any  egress  or  implied  pro- 
hibition against  the  erection  of  such  building  or  buildings  at 
Higginsville?  We  think  not,  but  believe  that  Section  202,590, 
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RSMo  1949.  expressly  permits  the  Division  of  Mental  Diseases 
to  establish  "such  other  schools  in  temporary  or  permanent 
camps  * * * in  other  places  in  this  state*"  Said  section  reads 
in  full  as  follows i 

"There  is  hereby  established  in  this 
state  a colony  for  feeble-minded  and 
epileptic s,  to  be  known  as  *The  Missouri 
State  School, * which  shall  consist  of 
the  Missouri  State  School  at  Marshall,  • 
the  Missouri  State  School  at  Carrollton, 
the  St*  Louis  Training  School,  and  such 
other  schools  in  temporary  or  permanent 
camps  as  the  division  of  mental  diseases 
may  establish  in  other  places  in  this 
state*" 

This  section  after  naming  the  Missouri  State  School  at 
Marshall,  the  Missouri  State  School  at  Carrollton  and  the  St* 
Louis  Training  School,  provides  specific  authority  for  the 
Division  of  Mental  Diseases  to  establish  other  schools  in  other 
places  in  this  state  as  units. of  the  Missouri  State  School*  It 
was  in  pursuance  of  this  authority  that  Hlgginsville  was  estab- 
lished as  one  of  such  units*  Having  been  established  as  one  of 
such  units,  it  stands  on  the  same  footing  as  those  specifically 
named  in  the  law  - at  least  so  far  as  the  appropriation  measure 
is  concerned* 

Construing  the  appropriation  bill  with  reference  to  this 
section,  we  conclude  that  the  #1,000,000*00  appropriated  by 
Section  5,150  of  House  Bill  No*  3&3 > 6?th  General  Assembly,  may 
be  used  for  the  "erection  of  a building  or  buildings  suitable 
for  housing  500  additional  patients  and  equipment  for  such  build- 
ings" to  be  located  at  Higginsville , Missouri,  such  location 
having  been  established  as  a unit  of  the  Missouri  State  School 
by  order  of  the  Director  of  the  Division  of  Mental  Diseases  with 
the  approval  of  the  Director  of  the  Department  of  Public  Health 
and  Welfare  * 


CONCLUSION 

The  Division  of  Mental  Diseases  having  established  a loca- 
tion at  Higginsville,  Missouri,  as  a unit  of  the  Missouri  State 
School  in  pursuance  of  Section  202*590,  RSMo  1949,  it  is  the 
opinion  of  this  office  that  the  money  appropriated  for  the  use 
of  the  Missouri  State  School  for  "erection  of  a building  or 
buildings  suitable  for  housing  500  additional  patients  and 
equipment  for  such  buildings"  may  be  used  to  erect  such  build- 
ing or  buildings  at  the  Higginsville,  Missouri,  location* 
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The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr,  Don  W#  Kennedy, 


Very  truly  your a, 


JOHN  M.  DALTON 
Attorney  General 
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1)  The  County  Collector  is  empowered  under  Section  140.150, 
et  seq. , RSMo  1949,  ( Jones-Munger  Act)  to  sell  a leasehold 
interest  in  land  and  a building  located  thereon,  assessed 
separately  from  the  fee  and  against  the  lessee;  2)  The  con- 
veyance authorized  by  Section  140.420,  RSMo  1949,  should  be 
in  the  usual  form  describing  the  lessee Ts  interest  in  the 
land  and  the  building;  3)  It  would  not  be  proper  to  assess 
said  leasehold  and  building  to  the  owner  of  the  fee  and  the 
lessee  jointly. 


July  26,  1954 

Honorable  H*  K.  Stumberg 
Prosecuting  Attorney 
St  * Chari es  County 
St«  Charles | Missouri 

Bear  Mr*.  Stumberg:  * 

We  render  herewith  our  opinion  based  upon  your  request 
of  November  16,  1953,  which  request  reads  as  follows: 

"In  St.  Charles  County,  there  is  a 
number  of  Club  Houses  owned  by  in-* 
dividuals  and  placed  on  lease  or 
rented  ground*  In  most  cases  the 
cost  of  construct! on  has  been  borne 
by  the  lessee,  for  a number  of  years 
these  club  houses  have  been  assessed 
against  the  lessee,'  owner  of  the  build- 
ing  and  have  been  carried  in  real  estate 
tax  books  in  this  County. • The  County 
Collector  has  asked  me  to ..  obtain  your 
opinion  on  the  following  questions: 

"Is  the  County  Collector  empowered  to 
sell  the  improvements  or  lease  lend 
under  the  Jones-Munger  Act?  If  so, 
what  kind  of  Deed  does  he  give  Certi- 
ficate of  purchaser  after  two  years? 

Would  it  be  proper  to  assess  this 
against  the  land  owner  and -the  lessee 
jointly?" 

We  begin  by  pointing  out  that  it  is  proper  to  assess 
the  leasehold  interests  and  the  building  (owned  by  the  lessee 
as  your  request  states)  as  "real  estate"  and  to  the  lessee. 
This  practice  is  sanctioned  by  State  of  Missouri  ex  rel.  vs. 
Mission  free  School,  62  S.W.  99$,  162  Mo,  332*  In  that  case 
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one  Thompson  had  leased  certain  real  estate  from  the  Mission 
Free  School  and  had  erected  thereon  a building.  The  lease 
provided  that  said  building  should  remain  the  property  of 
Thompson,  the  lessee.  The  Court  said  at  Missouri  loo.  cit, 
337: 

n*  * * All  property  except  such  as  is 
specifically  exempted  by  the  Constitu- 
tion and  the  statute  made  in  pursuance 
thereof,  is  subject  to  taxation,  and 
we  can  see  no  difficulty  in  assessing 
the  separate  and  distinct  property  of 
Thompson  in  this  building  any  more 
than  would  be  encountered  in  assess- 
ing the  property  of  any  other  indi- 
vidual, Whether  it  is  real  or  per- 
sonal property,  or  whether  the  State 
is  bound  to  regard  it  as  personalty, 
is  not  now  the  question.  The  point 
is,  is  it  separately  liable  to  taxation 
as  his  property?  We  hold  that  it  is, 

And  it  is  Thompsons  duty  to  list  it 
just  as  every  other  taxpayer  is  re- 
quired to  list  his  property  or  suffer 
the  penalties i The  point  may  be  new 
in  this  court,  but  has  often  been 
solved  in  other  jurisdictions.  {People 
ex  rel.  Muller  v.  Board  of  Assessors,  93 
New  York , 308 j People  ex  rel.  v.Commrs. 
of  Taxes,  82N.Y.  459}  Russell  v.  City 
of  New  Haven,  51  Conn.  259 l Smith  v. 

Mayer,  68  N.  Y.  552.) 

MIn  most  States  the  interest  of  Thompson 
under  a lease  like  this  is  real  estate, 
and  as  our  statute  provides  that  the 
words  ’real  estate*  shall  be  construed 
to  include  all  interest  and  estate  in 
“lands,  tenements,  and  hereditaments  " 

(sections  4917  an(*  4916,  Revised 
'Statutes  1889 },  little  doubt  Can  exist 
that  Thompson’s  interest  in  this  realty 
and  building  should  be  assessed  as  real 
estate*  * * * ' # 

You  ask  then  whether  the  Collector  can  sell  the 
improvements  and  leasehold  interest  under  Section  140*150,  et 
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seq*,  RSMo  1949.  popularly  known  as  the  Jones-Munger  Act, 

Gur  opinion  Is  that  he  can*  Said  Section  140*150,  subsection 
1,  reMs  thus  : 


"1.  All  lands  and  lots  on  which  taxes 
are  delinquent  and  unpaid  shall  be  sub 
ject  to  sale  to  discharge  the  lien  for 
said  delinquent  and  unpaid  taxes  as 
provided  for  in  this  chapter  on  the 
fourth  Monday  in  August  of  each  year  • 


The  term  ’’land  and  lots”  we  take  to  have  the  same 
meaning  as  f*real  estate”  under  Section  137*010,  subsection 
2,  RSMo  1949,  and  to  include  a leasehold  interest  and 
building  such  as  we  are  here  considering*  State  vs*  Mission' 

Free  School,  supra* 

You  ask  what  kind  of  deed  the  Collector  gives  the 
purchaser  after  the  redemption  period?  Section  140,420, 
subsection  1,  RSMo  1949,  provides  that  the  Collector  "shall 
execute  to  the  purchaser,  his  heirs  or  assigns,  in  the  name  •. 
of  the  state,  a conveyance  of  the  real  estate  so  sold,  which 
shall  vest  in  the  grantee  an  absolute  estate  in  fee  simple,  '*$1.:. 

< * : ; ?_/  . ■. 

The  conveyance  would  be  in  the  usual  form  describ- 
ing the  interests  of  the  lessee  — a leasehold  interest,  and 
the  building  located  thereon* 

Although  the  statute  says  that  the  conveyance  shall  vest 
in  the  grantee  ir an  absolute  estate  in  fee  simple"  subject  to 
certain  claims,  this  does  not  mean  that  the  grantee  in  all 
cases  receives  an  estate  of  inheritance}  the  term  "fee  simple" 
is  not  used  here  in  its  technical  sense*  It  evidently  means > 
only  that  the  tax  deed  cuts  out  all  encumbrances  junior  to  the 
lien  for  taxes  for  which  the  property  was  sold*  If  "fee  simple" 
were  used  in  its  technical  sense  it  would  mean  that  a life 
estate  or  a leasehold  interest  could  not  be  assessed  and  sold 
separately  from  the  reversionary  interest}  and  it  has  been 
recognized  by  many  Missouri  cases  that  they  can  be  so  separated 
for  tax  purposes*  Duffey  vs*  MeCaskey,  et  al,,  134  S*W*(2d) 

62,  65  {14)5  Bradley  vs*  Goff,  243  Mo.  95t  147  S.W.  1012,  both 
cases  involving  life  estates}  State  vs*  Mission  Free  School, 
supra* 

You  then  ask  whether  it  would  be  proper  to  assess  "this" 
(presumably  the  leasehold  and  buildings)  against  the  lessee 
and  owner  of  the  fee  jointly?  We  think  not.  Lands  are  to 
be  assessed  in  the  name  of  the  owner  if  known.  Section  137*2X5, 
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subsection  1,  RSMo  1949.  The  owner  of  the  fee  is  not  the 
owner  of  the  leasehold  or  of  the  building.  As  the  Court 
said  in  State  ex  rel,  vs*  Mission  Free  School,  supra,  at 
Missouri  loe.  cit.  336$ 

"As  there  was  no  assessment  of  Thompson* s 
building  by  the  assessor,  and  as  his  owner- 
ship is  distinct  from  that  of  the  Mission 
Free  School,  the  assessment  of  his  building 
as  a part  of  the  school* s lot  was  clearly 
erroneous,  as  the  law  requires  all  property 
in  this  State  to  be  assessed  to  the  owner 
if  known V and  this  lease  was  open  to  the 
assessor.  As  said  on  the  former  appeal, 
Thompson  is  not  to  be  subjected  to  the 
tax  on  t^e  ground,  nor  the  school,  even 
if  not  wholly  exempt,  to  pay  the  tax 
on  his  building*  * * *.n 

Also,  in  State  vs.  Convention  Hall  Association,  301 
Mo.  663^  257  S.W.  113,  the  Court  said,  Missouri  loc.  cit. 674 

"As  said  in  the  foregoing  case  the  assess- • 
ment  and  levy  of  taxes  is  purely  statutory, 
and  the  statutes  require  lands  and  real 
estate  to  be  assessed  in  the  name  of  the 
owner  thereof  • The  fee  to  both  lot  and 
building  was  in  the  city  of  Springfield. 

The  property  itself  should  hev.e  been 
assessed  (if  subject  to  assessment  and 
taxation)  to  the  owner,  the  city  cf  • 
Springfield.  The  leasehold  estate  (if. 
subject  to  assessment  and  taxation  at 
all)  should  have  been  assessed  to  de- 
fendant, unless  the  terms  of  the  lease 
precludes  this  view.  The  assessment  here 
is  not  upon  the  leasehold  and  hence  not 
upon  anything  owned  by  the  defendant. 

This  suffices  for^an  j affirmance  of  the 
judgment,"  - j 


CONCLUSION 


1)  The  County  Collector  is  empowered  under  Section 
140.150,  et  seq. , RSMo  1949,  ( Jones-Munger  Act)  to  sell  a 
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leasehold  interest  in  land  and  a building  located  thereon 
ss eased  separately  from  the  fee  and  against  the  lessee}  * 

1949  Tsho£?rf  STK®*?1 athorl*eJ  ^ Section  140*420,  RSMo 

intek !rSd;Se  >he  *sual  form  describing  the  lessee’s 
interest  in  the  land  and  the  building}  3)  It  would  not  be 

o??h£  f».aSSnSafd  lea8eholi  “d  Gilding  to  too  o°mer 
ol  the  fee  and  the  lessee  jointly. 

The  foregoing  opinion,  which  I hereby  armrove 
prepared  by  ay  Assistant,  Ar.  W.  Don  Sedy?  ’ 


Very  truly  yours 


¥DK;irk:a 


JOHN  M.  DALTON 
Attorney  General 
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SCHOOL  DISTRICTS: 
SCHOOL  FUNDS:  ,; 
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Funds  derived  from. school  lunch  program  and  from 


school  athletic  and  dramatic  funds  are  school 
district  monies  which  must  be  disbursed  in  ac- 
cordance with  Sec.  I65.HO,  MoRS,  Cum.  Supp., 
1953*  If  school  board  uses  district  funds  in 
purchasing  sale  of  candy  and  soda,  such  funds 
must  also  be  disbursed  in  the  same  manner. 


September  29,  1954 


Honorable  H*  K*  Stumberg 
Prosecuting  Attorney 
St*  Charles  County 
St*  Charles*  Missouri 

Scar  Mr*  Stumberg* 

This  is  in  response  to  your  request  for  opinion  dated 
August  28*  1954*  which  reads*  in  part*  as  follows* 

"In  this  connection  will  you  please  reader  ' 

your  official  opinion  as  to  whether  monies 
received  from  school  lunch  programs  * school 
athletic  and  dramatic  activities*  odd  the 
Sdle  of  candy  and  soda  by  the  school  and 
which  are  deposited  in  the  bank  as  ’Wentzville 
High  School  Fund*  * are  monies  belonging  to 
t he_gcheel**#istrict  and  monies  which  must 
he" disbursed  in  accordance  with  Section 
165*110  Missouri  Revised  Statutes  1949*” 

As  a basic  premise  for  t he  answer  to  your  inquiry,  we  call 
attention  to  that  portion  of  Section  165*110*  MoRS,  Cum.  Supp., 

1953*  which  provides  that:  "All  school  moneys  received  by  a 
school  district  shall  be  disbursed  only  for  the  purposes  for 
which  they  were  levied*  collected  or  received*”  That  section 
further  provides  that*  ” School  district  moneys  shall  be  dis- 
bursed only  through  warrants  drawn  by  order  of  the  board  of  edu-  . 
cation,”  and  specifies  the  manner  in  which  such  warrants  shall  V 
be  drawn.  Therefore,  the  only  real  question  is  whether  these 
particular  funds  are  "school  district  moneys 

As  a general  proposition*  we  believe  it  safe  to  say  that 
revenue  received  by  the  district*  whether  derived  from  taxation* 
donation,  state  aid*  or  as  the  result  of  some  school  activity 
which  is  an  incidental  part  of  the  administration  and  government 
of  the  schools  of  the  district*  is  properly  classified  as  "school 
district  moneys."  In  other  words  * funds  which  are  received  or 
should  be  received  by  the  school  district  In  its  capacity  as  such 
must  be  funded  and  disbursed  in  accordance  with  Section  165*110* 
supra. 
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In  connection  with  the  first  item  mentioned,  1.  e.,  monies 
derived  from  the  school  lunch  program,  we  call  attention  to 
Section  165*103*  RSMo  1949*  which  authorized  the  hoard  to  pro- 
vide for  the  sale  of  lunches  to  children.  That  section  reads 
as  follows : 

“The  hoard  of  directors,  or  hoard  of 
education,  shall  have  the  power,  in  its 
discretion,  to  install  In  the  school 
buildings  under  its  care,  the  necessary 
apparatus  and  appliances,  and  to  purchase 
the  necessary  food  to  enable  it  to  pro- 
vide and  sell  lunches  to  children  attend- 
ing the  schools!  provided,  however,  that 
such  lunches  shall  not  be  so  sold  for  a 
less  price  than  the  cost  of  the  food, 
exclusive  of  the  cost  of  the  necessary 
% apparatus  and  appliances  and  exclusive  of 

costs  necessary  and  incidental  to  the  pur- 
das  e of  the  food  and  the  preparing  and 
serving  of  the  lunches!  provided  further, 
that  in  cities  now  having,  or  which  may 
hereafter  have  five  hundred  thousand  in- 
habitants, any  surplus  fiiad  heretofore  or 
hereafter  derived  from  the  sale  of  such 
lunches  may,  in  the  discretion  of  the 
board  of  education  of  said  city,  be  used 
to  furnish  lunches  at  leas  than  cost  to 
such  public  school  pupils  of  compulsory 
school  age  as  would  otherwise  be  unable 
by  reason  of  Insufficient  nutrition,  to 
attend  school  and  to  pursue  the  courses 
of  study  prescribed.” 

There  Is  no  express  statutory  direction  as  to  the  fund  into 
which  the  proceeds  derived  from  the  sale  of  school  lunches  shall 
be  placed.  However,  Section  165*110,  supra,  creates  only  the 
following  funds:  “Teachers’  Fund,  Incidental  Fund,  Free  Textbook: 
Fund,  Building  Fund,  Sinking  Fund  and  Interest  Fund."  It  has  been 
held  by  this  office  in  an  opinion  rendered  to  Honorable  Charles  A. 
Lee  under  date  of  January  11,  1935*  copy  enclosed,  that  “Since  the 
statute  has  prescribed  the  funds  which  may  be  set  up  on  the  books 
of  the  district  or  its  treasurer,  It  necessarily  follows  that  the 
school  board  or  treasurer  thereof  has  no  legal  authority  to  set 
up  a fund  for  a purpose  not  named  in  any  statute." 

Section  165.110,  supra,  makes  further  directions  as  to  the 
funds  into  which  revenue  derived  from  certain  specified  sources 
shall  be  placed.  It  then  provides  that:  "Money  r eceived  from 
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any  other  source  whatsoever  shall  be  placed,  to  the  credit  of  the 
fund  or  funds  designated  by  the  board,"  In  other  words,  if  the 
statutes  do  not  provide  Into  what  fund  certain  revenue  shall  be 
placed,  the  fund  into  which  it  shall  be  placed  is  left  to  the 
discretion  of  the  board,  but  the  board  is  limited  to  one  of  the 
funds  created  by  Section  165,110,  supra. 

Since  the  school  lunch  program  is  conducted  by  the  school 
board  and  in  so  doing  the  board  is  performing  a governmental  func- 
tion (Krueger  v.  Board  of  Education  of  St*  Louis,  310  Mo.  239, 

27I4.  S,  W,  oil),  we  believe  it  is  clear  that  the  money  derived 
from  and  used  in  the  conduct  of  that  program  belongs  to  the  school 
district  and  must  be  disbursed  as  provided  in  Section  165*110, 
supra , 

Your  next  inquiry  Involves  funds  derived  from  school  athletic 
and  dramatic  activities.  With  regard  to  such  activities,  this  of- 
fice held  in  an  opinion  directed  to  Honorable  W,  H,  Pinnell  on 
September  10,  1951*  copy  enclosed,  that  "school  sponsored  athletic 
events,  school  plays  and  entertainments , are  » eduoatlonal  functions 
and  activities’"  so  as  to  fall  within  the  exemption  clause  of  the 
Sales  lax  law.  Prom  the  cases  cited  in  that  opinion  we  take  it 
that  athletic  and  dramatic  activities  are  an  integral  part  of  the 
school  curriculum. 

Educational  activities  are  a function  of  the  school  district, 
the  government  and  Control  of  which  is  vested  In  the  board  of  edu- 
cation (Section  165*317*  MoRS,  Cum,  Supp,,  1953)*  Therefore,  we 
perceive  no  reason  why  the  funds  derived  from  or  expended  In  the 
conduct  of  school  sponsored  athletic  events  or  dramatic  activities 
which  are  an  incident  of  the  educational  program  should  not  be 
considered  the  same  as  other  funds  of  the  district  and,  hence,  sub- 
ject to  the  control  of  the  board.  Being  district  funds,  they  can 
be  disbursed  only  as  provided  in  Section  165*110,  supra. 

You  next  refer  to  "the  sale  of  candy  and  soda  by  the  school," 
If  the  word  "school"  as  used  in  your  letter  refers  to  the  school 
district,  and  if  you  mean  that  the  hoard  of  education  furnishes 
district  funds  for  the  operation  of  this  activity  or  at  least  fur- 
nished the  initial  capital  therefor  from  district  funds  and  does 
In  fact  receive  revenue  therefrom,  whether  or  not  the  board  has 
the  authority  to  engage  in  such  activity,  such  funds  should  be 
handled  in  the  same  manner  as  other  fluids  of  the  district  in  ac- 
cordance with  Section  165*110,  supra* 

On  the  other  hand,  of  course,  if  the  funds  for  the  operation 
of  this  activity  were  and  are  derived  from  some  source  other  than 
district  funds  and  such  activity  is  not  conducted  by  the  board, 
then  they  are  not  district  funds  over  which  the  board  would  have 
control  and  Section  165*110,  supra,  would  not  apply. 
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It  Is  the  opinion  of  this  office  that  funds  received  from 
a school  lunch  program  conducted  by  the  hoard  of  education  of  a 
school  district  are  funds  of  the  district  which  must  he  disbursed 
in  accordance  with  the  provisions  of  Section  16^*110,  MoRS,  Gum. 
Supp,,  1953, 

It  is  the  further  opinion  of  this  office  that  revenue  de- 
rived  from  school  sponsored  athletic  and  dramatic  events  are 
also  funds  of  the  school  district  which  must  be  disbursed  in  ac- 
cordance with  Section  165,110,  supra. 

If  the  board  of  education  uses  district  funds  in  the  pur- 
chase and  sale  of  candy  and  soda,  regardless  of  whether  or  not 
the  board  has  the  authority  to  engage  in  such  activity.  It  is 
our  further  opinion  that  such  funds  must  be  disbursed  by  the 
board  in  accordance  with  Section  165,110,  supra. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  W.  Inglish, 

Yours  very  truly, 


JOHN  M,  DALTON 
Attorney  General 


Enclosures  (2) 

1-11-35  to  Hon*  Charles  A*  Lee 
9-10-51  to  Mr.  W«  H,  Pinnell 

JWI:ml:da 


REVENUE:  Township  entitled  to  taxes  derived  from 
imposition  of  township  levy  on  real  and 
personal  property  located  therein  accord 
ing  to  general  law. 


October  29,  1954 


Honorable  Christian  F.  Stipp 
Representative,  Carroll  County 
Carrollton,  Missouri 

jx. 

vl  ; 

Dear  Sirs  | •?;' 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows i 

. Jf:1  • . • 

"Carroll  County  operates  under  the  township 
organisation  law.  Carrollton  Township  has 
been  duly  ’named  and  described  by  the  county 
court  and  consists  of  Township  53 N of  Range 
23  W#  Wakenda  Township  has  been  duly  named 
and  described  by  the  county  court  and  con- 
sists of  Township  52N  of  Range  23  W. 

"The  Town  of  Carrollton  is  located  partly 
in  Carrollton  Township  and  partly  in  Wakenda 
Township  with  the  greater  part  (both  in  area 
and  population)  in  Carrollton  Township. 

"For  many  years  the  property  located  in  that 
part  of  the  Town  of  Carrollton  which  lies  in 
Wakenda  Township  has  been  assessed  by  the 
Carrollton  Township  assessor  and  taxes  as- 
sessed and  levied  against  said  property  have 
been  collected  fey  the  Carrollton  Township 
Collector.  In  other  words,  we  have  always 
proceeded  in  tax  matters  as  if  the  entire 
Town  of  Carrollton  was  in  Carrollton  Town- 
ship.* 

"Please  advise  me  whether  or  not  the  taxes 
levied  for  township  purposes  against  property 
located  within  the  Town  of  Carrollton  and  in 
Wakenda  Township  should  go  to  Carrollton 
Township  or  Wakenda  Township. 

"It  is  rather  important  that  I have  your 
opinion  as  soon  as  possible." 


i 

TAXATION  AND 
TOWNSHIPS:  - 


Honorable  Christian  F.  Stipp 


Your  attention  is  first  directed  to  the  provisions  of 
Section  137.440,  RSMo  1949,  relating  to  the  making  of  assess- 
ments in  counties  under  township  organization,  which  reads 
as  follows i 

”The  asssesor  or  some  suitable  person  em- 
powered By  him,  shall,  within  the  time 
prescribed  by  law,  and  after  being  furnished 
with  the  necessary  blanks  proceed  to  take  a 
list  of  the  taxable  property  of  his  township 
and  assess  the  value  thereof  in  accordance 
with  the  provisions  of  the  general  laws  of 
this  state  in  relation  to  the  assessment  of 
real  and  tangible  personal  property  by  county 
assessors,  in  all  things  pertaining  to  the 
discharging  of  his  official  duties,  except 
when  the  same  may  be  inconsistent  with  the 
provisions  of  this  chapter}  provided,  that  in 
counties  under  township  organization  the 
assessor  shall  not  be  required  to  give  bond 
and  his  compensation  shall  be  such  as  is  pro- 
vided in  section  65. 240,  RSMo  1949  for  his 
services.11 

Your  attention  is  further  directed  to  the  provisions  of 
Section  137.435,  RSMo  1949,  reading  as  follows: 

"All  real  property  shall  be  assessed  in  the 
township  in  which  the  same  is  situated,  with 
the  owner1  s name  thereof,  if  known}  if  the 
owner’s  name  is  not  known,  then  it  shall  be 
assessed  as  nonresident.” 

We  will  not  undertake  to  point  out  the  various  statutes 
relating  to  the  tax  situs  of  tangible  personal  property,  inas- 
much as  such  situs  is  affected  by  the  ownership  of  such  property. 
Suffice  it  to  say  that  in  each  Instance  the  tax  situs  will  be 
determined  according  to  the  general  laws  relating  to  the  assess- 
ment of  property  of  this  type.  As  bearing  upon  this  question, 
and  in  the  belief  that  they  might  be  helpful  to  you,  we  attach 
hereto  copies  of  official  opinions  previously  delivered  under 
dates  of  March  10,  1950  and  July  28,  1954,  to  W.  V.  Mayse, 
Prosecuting  Attorney,  Harrison  County,  and  John  R.  Caslavka, 
Prosecuting  Attorney,  Dade  County,  respectively. 

The  foregoing  clearly  indicates  that  in  each  township  all 
real  property  located  within  the  boundaries  thereof,  together 
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with  such  personal  property  as  may  have  acquired  a tax  situs 
therein,  is  to  be  assessed  for  township  purposes  by  the  town- 
ship assessor.  Subsequently  taxes  derived  from  sueh  assessments 
are  to  be  paid  into  the  proper  funds  of  such  township.  The  mere 
fact  that  a city,  town  or  village  may  lie  partly  in  one  township 
and  partly  in  another  does  not  interfere  with  the  assessment  of 
such  portion  of  the  real  property  embraced  in  such  city  as  is 
located  within  a particular  township.  Similarly,  if  tangible 
personal  property  has  its  tax  situs  within  such  township,  then 
it  is  properly  assessable  therein. 

CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  real  property 
forming  a part  of  a city  lying  in  two  separate  townships  is  to 
be  assessed  for  township  purposes  within  the  township  where 
actually  located. 

We  are  further  of  the  opinion  that  all  tangible  personal 
property  having  its  tax  situs  within  such  township  is  to  be 
similarly  assessed. 

We  are  further  of  the  opinion  that  taxes  derived  from  levies 
imposed  upon  the  valuations  of  such  property  are  to  be  collected 
by  the  township  collector  of  the  township  wherein  such  real  and 
tangible  personal  property  is  assessed  and  the  proceeds  of  such 
collections  credited  to  the  benefit  of  such  township. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Will  F.  Berry,  Jr. 


Respectfully  submitted, 


John  M.  Dalton 
Attorney  General 

WFB/vtl 

Enclosures:  3-10-50  W.V.  Hayse 

7-2G-54  John  R.  Gaslavka 
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CIRCUIT  COURTS;  Section  54-0*020  RSMo  1949 > providing  that  grand 
GRAND  JURIES;  jury  be  convened  upon  Order  of  judge  of  court 
WHEN  CONVENED;  of  record  having  jurisdiction  of  felonies  is 

directory  rather  than  mandatory.  Does  not  re- 
quire grand  jury  convened  at  least  once  during  certain  period 
of  time.  Calling  of  grand  jury  discretionary  with  judge,  who 
may  order  same  convened  at  such  times  as  he  deems  necessary. 


Dear  Sir* 

This  department  is  in  receipt  of  your  recent  request  for 
an  opinion  which  reads  in  par!,  as  follows  s 

“Is  it  or  is  it  not  by  law  mandatory  or 
even  obligatory  that  the  Judge  of  a Cir- 
cuit Court  in  any  County  of  this  State 
tall  a Grand  Jury  in  such  Comity  at  least 
once  during  any  specified  length  of  time;" 

There  are  a number  of  Missouri  statutes  specifically  pro- 
viding the  procedure  that  shall  be  followed  in  convening  a 
grand  jury  in  counties  or  cities  of  a certain  population*  The 
question  propounded  in  the  opinion  request  Is  not  concerned  with 
such  procedure  as  it  pertains  to  counties  or  cities  of  a certain 
population*  but  it  is  concerned  with  the  proposition  as  to  whether 
it  is  the  mandatory  duty  or  even  obligatory  upon  the  Circuit  Judge 
to  cal  la  grand  jury  In  “any  county  of  this  State*  at  least  once 
during  a specified  period  of  time* 

As  we  construe  the  inquiry*  and  particularly  the  words  “any 
county  of  this  State"*  such  inquiry  has  reference  to  the  proce- 
dure for  convening  a grand  jury  in  every  county  of  the  state* 

If  we  were  to  attempt  to  answer  the  inquiry  in  its  present  form* 
this  would  necessitate  the  writing  of  an  opinion  in  regard  to  the 
procedure  for  convening  a grand  jury  as  it  applies  to  the  114 
counties  of  Missouri  and  the  City  of  St*  Louis. 

Neither  time  nor  gpaee  will  permit  us  to  write  such  a general 
opinion*  and  it  is  believed  that  you  did  not  intend  to  request  one 
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of  this  kfnd,  since  the  duties  of  your  office  as  prosecuting 
attorney  would  relate  only  to  your  dealings  with  grand  juries 
in  Cass  County,  and  you  would  have  no  legal  right  or  authority 
Or  duties  to  perform  with  reference  to  grand  juries  in  any  other 
counties  of  the  state*  Therefore  the  scope  of  our  discussion  of 
the  matter  of  inquiry  will  be  limited  to  such  matter  only  as  it 
concerns  Cass  or  other  counties  of  the  same  or  similar  population. 

From  the  last  federal  census  report,  your  county  of  Cass  had 
a population  of  19,325.  Upon  our  examination  of  the  Missouri  Re- 
vised Statutes  of  194-9,  it  appears  that  there  are  no  sections  of 
said  statutes  specifically  relating  to  the  procedure  for  calling 
grand  juries  applicable  to  counties  or  cities  having  a population 
as  small  as  Cass  County,  Consequently,  the  procedure  to  be  fol- 
lowed in  the  smaller  counties  is  that  provided  generally  by  Sec- 
tion 54-0.020  RSMo  1949.  Said  section  reads  as  follows : 

wl*  Ho  grand  jury  shall  be  convened  except 
■ upon  an  opder'  of  a judge  of  a court  having 
the  "power,  to  try  and  determine  felonies,  but 
x-rhen  ' so , ass emble d Sddh  ' grand  jury  ' shall  have 
the  power  ' 'sind  return ' indie'€^~ 

men  ts  for . all  grades  of  crimes . and  hexteaffter, 
whenever1  the  .judge  of'  any  cdhrt  hav  ing  power  ' 

to  try  and  determine  felonies  shall deem  it 

necessary  to  cause  a grand  jury  to  be  convened. 
he  shall  make  an  order,  and  if  in  vacation  ’ , 
file  the  same  with  'the  clerk  of  said  court 
and  in  tern  time  he  shall  cause  the  same  to 
be  spread  upon  the  records  of  said  court, 
which  order  shall  specify  the  time  and  place 
said  grand  jury  shall  be  convened,  and  shall 
further  specify  whether  . said  grand  jury  shall 
be  drawn  and  selected  by  the  board  of  jury 
commissioners  or  selected  by  the  sheriff * and 
if  said  order  shall  require  that  said  grand 
jury  be  drawn  and  selected  by  the  board  of 
jury  commissioners#  the  clerk  of  said  board 
of  jury  coramiss loners  shall  cause  said  board 
of  jury  commissioners  to  be  convened  and 
said  board  of  jury  commissioners  shall  there- 
upon draw  and  select  said  grand  jury  and  the 
same  shall  be  summoned  in  the  same  manner  as 
provided  by  lax*  for  the  selection  and  summon- 
ing of  petit  jurors*  And  if  the  said  order 


Hon.  George  T.  Sweitzer,  Jr, 


shall  require  the  sheriff  of  said  county  to 
select  said  grand  jury*  the  clerk  shall  issue 
a special  venire  and  deliver  the  same  to  the 
sheriff  and: he  shall  forthwith  proceed  to 
select  the  same,  selecting  them  as  nearly 
equal  from  each  township  in  said  county  as 
possible.” 

”2.  A. grand. jury  shall  be  convened  at  the 
discretion  of  a .judge  of  the  court  having  the 
power  to  try  and  determine  felonies,  to  ex- 
amine  publio  buildings,  and  report  on  their 
conditions}  to  inquire  into  violations  of  the 
game  and  fish  law,  the  election  laws,  the 
.various  liquor  laws,  and  such  other  violations 
as  the  court  may  direct.  The  grand  jury  shall 
make  careful  inquiry  into  the  failure  or  re- 
fusal of  county  and  municipal  officers  to  do 
their  duty i as  provided  by  law,  and  the  court 
shall  charge  each  grand  jury  to  make  inquiry 
into  any  violations  by  county  officers  of  laws 
relating  to  the  finances  or  financial  adminis- 
tration of  the  county,” 

(Underscoring  ours} 

From  the  provisions  of  this  section,  it  is  obvious  that  a 
grand  jury  can  be  convened  only  when  ordered  by  a judge  of  a 
court  of  record  of  the  county  having  power  to  determine  felony 
cases*  In  Cass  or  other  similar  counties,  this  reference  would 
necessarily  be  to  the  Circuit  Judge,  as  he  is  the  only  Judge  of 
a court  having  jurisdiction  of  felony  cases  and  would  be  the 
only  one  who  could  order  a grand  jury  convened. 

This  section  provides,  "that  whenever  the  judge  having  power 
to  determine  felonies  shall  determine  it  necessary  to  cause  a 
grand  jury  to  be  convened,  he  shall  make  an  order  * -3s-  « which 
shall  specify  the  time  and  place  said  grand  jury  shall  be  con- 
vened * -#*/.  A grand  jury  shall  be  convened  at  the  discretion 

of  a judge  having  power  to  try  and  determine  felonies  * 

Keither  this  nor  any  other  section  of  the  statutes  requires 
the  circuit  judge  in  such  small  counties  to  call  a grand  jury  at 
least  once  during  a specified  period  of  time*  As  we  read  Section 
540.020,  supra,  it  appears  to  be  the  legislative  intent  from  the 
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language  expressed  in  said  section  that  the  Convening  of  a grand 
jury  Is  left  to  the  sound  discretion  of  the  circuit  judge  who  has 
the  power  to  order  a grand  jury  convened  if  and  when  he  deems  it 
necessary.  ■ 


CONCLUSION 

It  is  the  opinion  of  this  department  that  the  provisions  of 
Section  514-0.020  RSMo  19ii-9,  which  provide  that  a grand  jury  shall 
he  convened  upon  the  order  of.  a judge  of  a court  of  record  of  a 
county,,  having  jurisdiction  of  felonies,  are  discretionary  rather 
than  mandatory,  and  do  not  require  said  judge  to  order  a grand 
jury  convened  at  least  once  during  any  certain  period  of  time* 
Such  matter  "being  left  to  the  discretion  of  said  judge,  he  may 
order  a grand  jury  convened  at  such  times  as  he  deems  necessary* 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  ray  Assistant,  Hr*  Paul  H.  Chitwood* 

Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 
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COUNTIES:  Payment  of  warrant  by  county  treasurer  for 

COUNTY  COURT:  services  of  an  attorney  representing  in- 

COUNTY  TREASURER:  dividual  members  of  the  county  court  in 

contempt  proceedings  and  habeas  corpus  pro- 
ceedings, invalid. 


SEE : State  ex  rel.  Lack  v.  Melton  692  S.W.2d  302  (Mo.  banc  1985) 


FILED 


October  13,  1954 


Honorable  J*  0*  Swink 
Attorney  at  Law 
7 North  Jefferson  Street 
Farmington*  Missouri 

Dear  Judge  t 

This  will  acknowledge  : 
restate  for  sake  of  brevity 

You  Inquire  if  payment  of  the  following  warrant  issued  by 
the  County  Court  of  St*  Francois  County*  Missouri*  constitutes  a 
valid  expenditure  of  the  county*  Three  members  of  said  county 
court  retained  a lawyer  to  defend  them  in  contempt  proceedings  in 
the  circuit  court  of  said  county  and  also  in  habeas  corpus  pro- 
ceedings filed  by  said  members  in  the  St*  hauls  Court  of  Appeals* 
Said  warrant  was  issued  in  the  amount  of  #600  to  said  attorney  for 
such  services  rendered  and  the  county  treasurer  paid  same* 

In  proceedings  in  the  circuit  court  said  members  of  the  county 
court  were  found  guilty  and  committed  to  jail*  whereupon  the  St* 
Louis  Court  of  Appeals  In  the  habeas  corpus  proceedings  released 
them*  The  proceeding  in  the  St*  Louis  Court  of  Appeals  is  reported 
in  the  case  of  Pogue  et  al*,  v*  Swollen*  238  S*W*  (2d)  20*  The 
contempt  proceeding  in  the  circuit  court  was  filed  for  alleged 
failure  of  three  members  of  said  county  court  to  pay  additional 
salary  of  a deputy  of  the  circuit  clerk  as  authorized  and  ordered 
by  the  circuit  court*  The  decision  in  Pogue,  et  al*,  v*  Swallen* 
supra*  merely  held  that  the  order  of  the  circuit  court  authorizing 
a raise  in  salary  of  the  deputy  circuit  Clerk  was  valid;  however* 
payment  of  same  could  only  be  enforoed  by  proper  remedy  and  not  by 
contempt  proceedings. 

County  courts  ere  merely  agents  of  the  county  and  under  the 
Constitution  of  the  State  of  Missouri  such  courts  are  not  longer 
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wCottrts”  In  a judicial  sense,  but  are  ministerial  bodies  managing 
the  counties*  business,  with  certain  taxing  and  administrative 
power , /Outside  of  the  management  of  fiscal  affairs  of  the  county 
such  county  courts  possess  no  powers  except  those  conferred  by 
statute*  State  ex  rel  Floyd  v*  Phllpott,  266  S.W.  (2d)  704* 

It  is  well  established  that  a public  official  holds  his  office 
cum  onere  with  all  responsibilities  attached  thereto.  State  on  inf. 
of'  Mckit'trick  v*  Williams,  II4J4-  S*W.  (2d)  98,  34.6  Mo.  1003.  Further- 
more, the  courts  have  held  that  officers  are  creatures  of  law  and 
agents  with  limited  authority  and  are  trustees  of  public  money* 

Lamar  Twp*  v*  City  of  Lamar,  169  S.W*  12,  26l  Mo.  171. 

There  is  no  statute  specifically  authorizing  the  individual 
members  of  the  oounty  court  to  retain  counsel  for  the  purpose  of 
defending  them  under  the  facts  stated  herein  at  expense  of  the 
county*  In  this  instance  the  St.  Louis  Court  of  Appeals  held  for 
the  members  of  the  county  court,  however,  said  opinion  was  premised 
on  the  improper  procedure  Instituted  therein  and  not  on  the  fact 
that  said  members  could  ignore  the  order -of  the  circuit  court  author- 
izing said  increase  of  salary*  It  further  held  that  the  order  of  the 
circuit  Court  was  valid..  While  under  certain  circumstances  this  may 
be  a harsh  rule  to  require  county  officers  when  found  to  be  properly 
administering  the  law  to  Incur  the  additional  expense  of  retaining 
counsel  to  defend  them,  that  is  just  one  of  the  things  that  go  with 
the  office  and  in  the  absence  of  a statute  authorizing  such  expendi- 
ture it  must  be  paid  by  the  county  officers. 

There  are  statutes  authorizing  the  retention  of  speolal  counsel 
by  the  county  or  county  officials  for  certain  specified  purposes. 

In  such  instances  it  naturally  follows  that  such  expenditures  are 
legitimate  and  the  appellate  courts  have  so  held* 

Section  56.250,  Revised  Statutes  of  Missouri  1949,  vests  in 
county  courts  of  third  and  fourth  class  authority  to  employ  special 
counsel  in  said  instances  and  reads* 

"The  county  courts  of  all  counties  in  this 
state  of  the  third  and  fourth  classes  may, 
in  their  discretion,  employ  special  counsel 
or  an  attorney  to  represent  said  county  or 
counties  in  prosecuting  or  defending  any 
suit  or  suits  by  or  against  said  county  or 
counties,  and  may  pay  to  such  special  counsel  ( 
or  attorney  reasonable  compensation  for  . 
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their  services | such  compensation  to  be 
fixed  by  the  county  court  of  such  county, 
to  be  paid  out  of  such  funds  as  the  county 
court  may  direct;  and  such  counsel  or  at- 
torney shall  be  a person  learned  In  the 
law,  and  at  least  twenty-five  years  of 
; age.”  ||v:  "j'M  . . 

The  foregoing  statute  authorizes  the  employment  of  special 
Counsel  to  represent  the  county  either  in  the  prosecution  of  or 
defending  any  suit  by  or  against  the  county.  Under  the  facts  V: 
stated  herein  we  believe  Section  £6.250  supra,  gives  no  authority 
to  the  members  of  the  county  court  to  employ  special  counsel  in 
this  instance,  for  the  reason  that  he  is  not  being  employed  to 
represent  the  county  but  Individual  members  of  the  court* 

This  department  long  ago  under  date  of  July  8,  1938  rendered 
an  opinion  to  the  Prosecuting  Attorney  of  Morgan  County,  Honorable 
G,  Logan  Marr,-  a copy  of  which  we  are  attaching  hereto,  wherein  it 
was  held  that  the  county  count  was  not  authorized  to  pay  attorney 
fees  for  defending  the  county  collector  in  a civil  suit  charging 
official  wrong  doing  of  the  collector. 

The  decision  in  the  above  referred  to  litigation  in  no  manner 
changes  the  liability  for  said  counsel's  fee.  In  other  words,  lia- 
bility does  not  hinge  upon  whether  the  court  sustains  said  officer’s 
contention  or  rejects  it.  There  just  simply  is  no  authority  for 
paying  same. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  the  pay- 
ment of  said  warrant  was  unauthorized  and  same  may  be  recovered 
under  the  law. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Aubrey  R.  Hammett,  Jr. 

Yours  very  truly. 


JOHN  M.  DALTON 

Attorney  General 

ARHsvlwjsm 

Enc.-  Opn.  to  Hon.  G.  Logan  Marr 
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CORONERS:  (l) 


Coroner  in  City  of1  St.  Louis  as  such  has 
no  authority  to  order  the  arrest  or  deten- 
tion of  persons  suspected  of  complicity 
in  crime  causing  death  by  violence  or  of 
a material  witness  thereto,  prior  to  the 
holding  of  inquest.' 


January  28,  1954 


Honorable  Patrick  E.  Taylor 
Coroner,  City  of  St.  Louis 
1500  Clark  Avenue 
St.  Louis,  Missouri 

Dear  Sirs 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows? 

''Customarily  In  the  past  years  in 
our  relationship  with  the  Police 
Department  it  has  been  the  practice 
that  the  Police  Department  would 
hold  a supposed  defendant  in  custody 
or  permit  them  to  make  bond  with 
our  G.&.  pending  the  outcome  of  the 
Coroner  * a Deque  st. 

"Secondly,  material  witnesses  would 
be  held  for  us  or  only  given  a bond 
on  the  Coroner 1 s approval  pending  a 
Coroner's  Inquest. 

"I  might  remark  at  this  time  that 
due  to  the  fact  that  we  handled  over 
2600  cases  in  1952  and .2514  cases  in 
1953*  it  is  sometimes  impossible  for 
us  to  have  our  inquests  immediately. 

It  sometimes  takes  two  or  three  days 
before  we  are  able  to  hold  the  inquest. 
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"Hoping  that  you  or  your  office  are 
able  to  give  us  an  opinion  on  this 
in  the  very  near  future,  I remain 

■SS1  -;<•  , " 

The  first  two  paragraphs  of  your  letter  of  inquiry 
indicate  that  in  the  past  the  coroner  for  the  City  of  St, 

Louis  has  notified  the  police  department  of  that  city  of 
persons  suspected  of . complicity  in  crimes  of  violence  and 
thereupon  the  police  department  would  detain  such  person  or 
persons  or  admit  them  to  bail  upon  the  approval  of  the 
coroner.  It  further  appears  that  material  witnesses  would 
also  be  detained  by  such  police  department  or  would  be  released 
only  upon  giving  a bond,  subject  to  the  approval  of  the  coroner. 

It  further  appears  that  such  procedure  would  be  followed 
prior  to  the  holding  of  the  formal  inquest  by  the  coroner, 

We  have  carefully  examined  the  provisions  of  Chapter  £8 , 
RSMo  1949,  and  we  do  not  find  that  such  authorization  has 
been  granted  to  the  coroner  of  the  City  of  St,  Louis,  Power 
has  been  granted  to  that  officer  to  issue  subpoenas  for  persons 
to  attend  inquests  to  be  held  to  inquire  into  deaths  thought 
to  have  occurred  from  violence.  This  authorization  appears 
In  Section  £8,330,  RSMo  1949.  Coroners  are  further  authorized 
under  Section  £8,3£0  to  require  material  witnesses  to  enter  into 
recognizance  for  their  appearance  before  the  Court  having 
criminal  jurisdiction  of  the  county  wherein  the  felony  appears 
to  have  been  committed.  Coroner  has  further  power  under  Sec- 
tion £8,380  to  issue  a writ  of  attachment  for  the  bringing  in 
of  any  witness,  who  shall  have  failed  without  just  cause  to 
attend  an  inquest  after  .having  been  duly  subpoenaed,  if  it 
appears  that  the  testimony  of  such  witness  is  material. 

One  further  duty  has  been  Imposed  upon  the  coroner  under 
the  provisions  of  Section  £8,370,  which  reads  as  follows: 

"The  coroner,  upon  an  inquisition 
found  before  him  of  the  death  of  any 
person  by  the  felony  of  another,  shall 
speedily  inform  one  or  more  magistrates 
of  the  proper  county,  or  some  judge  or 
justice  of  some  court  of  record,  and 
it  shall  be  the  duty  of  such  officer 
forthwith  to  issue  his  process-  for  the 
apprehension  and  securing  for  trial 
of  such  person."- 


2 


Honorable  Patrick  E.  Taylor 


Prom  the  foregoing  it  appears  that  the  duty  of  making 
arrests  of  persons  suspected  of  complicity  in  felonies  re- 
lating to  deaths  by  violence  remains  with  those  enforcement 
officials  who  customarily  are  chargeable  xtfith  the  discharge 
of  such  duties.  It  also  appears  that  it  is  only  after  the 
materiality  of  a particular  witness*  testimony  appears  at 
a formal  inquest  that  any  author! zttion  has  been  granted  to 
any  coroner  to  require  such  witness  to  enter  into  a recogni- 
zance for  his  further  appearance  at  criminal  proceedings 
arising  out  of  the  death  by  violence.  In  the  absence  of 
statutory  duties  with  respect  to  these  matters  having  been 
enjoined  upon  the  coroner  for  the  City  of  St,  Louis  it  is 
our  belief  that  no  such  duty  devolves  upon  that  officer  and 
that  in  ordering  the  arrest  and  detention  of  persons  sus- 
pected of  complicity  in  death  thought  to  have  occurred  by 
violence  or  the  arrest  and  detention  of  a witness  whose 
testimony  is  thought  to  be  material  to  an  inquest  into 
such  death  to  be  held  subsequently,  the  coroner  for  the 
City  of  St.  Louis  exceeds  his  authority. 

Of  course,  it  is  not  meant  to  infer  in  this  opinion 
that  the  proper  officers  are  required  to  delay  the  arrest 
and  detention  of  persons  suspected  of  complicity  in  such 
crimes.  However,  such  arrests  may  be  made  only  in  accordance 
with  the  legal  standards  prescribed  therefor, 

CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  the  coroner 
of  the  City  of  St,  Louis  does  not  have  the  authority  to  order 
the  arrest  and  detention,  pending  an  inquest,  of  persons 
suspected  of  complicity  in  a death  thought  to  have  occurred 
by  violence,  nor  of  witnesses  whose  testimony  is  thought  to 
be  material  to  such  inquest. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr,  Will  F,  Berry,  Jr, 

Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 
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Specimens  of  human  bodies  collected  by 
previous  coroners  of  the  City  of  St. 

Louis  should  be  disposed  of  in  accordance 
with  the  provisions  of  Chapter  194-.120, 
et  seq.,  RSMo  1949. 


February  2,  1954 


Honorable  Patrick  H* ' Saylor 
Coroner  of  the  City  of  st.  Louie 
130°  Clark  Avenue 
Bt.  Louis,  Missouri 

Dear  Sir* 

By  letter  dated  January  13th»  195*4,  you  requested  an 
official  opinion  of  this  department*  as  follows  : 

"Enclosed  pleas©  find  copy  of  letter 
received  by  me  from  Dr*  H*  0*  Harring, 

President  of  the  Missouri  Chiropractic  / 

College, 

“Over  a period  of  years  the  previous 
Coroners  have  collected  some  specimens 
which  were  used  for  display  purposes. 

Since  I have  been  Coroner,  I have  elimi- 
nated this  practice,  but  I find  myself 
with  those  specimens  on  my  hands , The 
Missouri  . CMroprac tie-  Coile,ge.  has  re- 
quested .them  to  use  and  later  dispose 
of* 

f,I  am  writing  to  you  for  an  opinion  as 
to  whether  I have  the„  authority  to  give 
them  to  this  college*” 

In  a subsequent  letter  you  stated: 


CORONERS: 

DEAD  BODIES: 
ANATOMICAL  BOARD: 


Honorable  Patrick  M*  Taylor 


please  be  advised  that  these 
specimens  consist  of  lungs,  hearts, 
calculi,  carcinomas*  etc,  from 
various  bodies  that  showed  pathology. 

«■ 


The  Legislature  of  Missouri  has  provided  for  the 
disposition  of  certain,  unclaimed  human  bodies  by  Chapter 
19k,  HSMo  1949*  Section  194*120  provides  for  the  formation 
of  the  Missouri  State  Anatomical  Board  as  follows: 


»l4  That  the  heads  of  departments  of 
anatomy*  professors  and  associate  pro** 
feasors  of  anatomy  at  the  educational 
Institutions  of  the  state  of  Missouri 
which  are  now  or  may  hereafter  become 
incorporated,  and  in  which  said  educa- 
tional institutions  human  anatomy  is  In- 
vestigated or  taught  to  students  in 
attendance  at  said  educational  institu- 
tions, shall  be  and  hereby  are  constituted 
the  Missouri  State  Anatomical  Board, 
herein  referred  to  in  sections  194*120 
to  19k„l80  as  ’the  board*' 


tt2*„  The  board  shall  have  exclusive 
charge  and  control  of  the  disposal  and 
delivery  of  dead  human  bodies,  as  de- 
scribed in  sections  194*120  to  194*180* 
to  and  among  such  educational  institu- 
tions as  under  the  provisions  of  said 
sections  are  entitled  thereto. 

"3..  The  secretary  of  the  board  shall 
keep  an  accurate  record  of  all  bodies 
received  and  distributed  by  the  board, 
showing  the  dates  of  receipt  and  distri- 
bution, the  sources  from  which  they  came 
to  the  board,  and  the  name  and  address 
of  the  educational  institutions  to 
which  the  same  were  sent,  which  record 
shall  be  at  all  times  open  to  the  in- 
spection of  each  member  of  the  board 
and  of  any  prosecuting  attorney  or  cir- 
cuit attorney  of  any  county  or  city 
within  the  state  of  Missouri. n 
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section  194*140*  Paragraph  2,  requires  the  giving 
of  a bond  by  any  educational  institution  receiving  bodies 
under  this  chapter,  as  follows?  60 


"2.  Ho  educational  institution  shall 
be  allowed  or  permitted  to  receive  any 
body  or  bodies  in  the  manner  provided 
for  by  sections  194*120  to  194,180  until 
a bond,  approved  as  to  form  by  the 
attorney  general  of  this  state,  shall 
have  been  given  to  the  board  by  or  in 
behalf  of  such  educational  institution, 
which  bond  shall  be  in  the  penal  sum 
of  one  thousand  dollars,  conditioned 
that  all  such  bodies  which  the  said 
educational  institution  shall  receive 
thereafter  in  the  manner  provided  by 
said  sections,  shall  be  used  only  for 
the  promotion  or  application  of  anatomical 
knowledge  and  science j and  whosoever  shall 
sell  or  buy  such  body  or  bodies,  or  part 
kQ<ly  or  bodies,  or  in  any  way 
traffic  in  the  same.,  or  shall  transmit  or 
convey  or  cause  to  be  transmitted  or  con- 
veyed such  body  or  bodies,  or  pai’t  or 
parts  of  such  body  or  bodies,  to  any  place 
outside  of  this  state,  shall  be  deemed 
guilty  of  a misdemeanor  and  shall,  upon 
conviction,  be  subject  to  a fine  not  ex- 
ceeding two  hundred  dollars  or  be  im- 
prisoned for  a terrii  not  exceeding  one 
year,  or  bothj  but  this  section  shall 
not  be  construed  as  prohibiting  any 
physician  or  dentist  licensed  to  prac- 
tice his  profession  in  this  state',  or 
teachers  or  Investigators  of  anatomy 
in  said  institutions,  from  transporting 
human  specimens  outside  of  the  state 
for  temporary  use  at  scientific  meetings 
or  exhibits." 


to  r8qUJrff  t3?e  coronei’>  among  other  persons, 

to  notify  the  oecretary  of  the  Anatomical  Board,  or  other 

person  designated  by  said  board,  whenever  any  body  is  in  said 

Mhloh  is  sub'ieo,:  to  the  p™viXs v ai 
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wl*  Superintendents  or  wardens  of  peni- 
tentiaries, houses  of  correction  and 
bridewells,  hospitals.  Insane  asylums 
and  poor  houses,  and  coroners » sheriffs, 
jailers,  city  and  county  undertakers, 
and  all  other  state,  county,  town  or  city 
officers  having  the  custody  of  the  body 
of  any  deceased  per, sop  required  to  be 
furled  ,aj'  public  expense,  shapL  be  and 
Hereby  are  required  im-ne di  ately  to  notify 
the  secretary  of  the  board,  or  the  person 
duly  designateT”by  the  board  or  by  its 
secretary  to  receive  such  notice,  when- 
ever any  such  body  or  bodies  come  into 
his  or  their  custody,  charge  or  control, 
and  shall,  without  fee  or  reward,  deliver, 
within  a period  not  to  exceed  thirty-six 
hours  after  death,  except  in  cases  within 
the  jurisdiction  of  a coroner  where  reten- 
tion for  a longer  time  may  be  necessary, 
such  body  or  bodies  into  the  custody  of 
the  board  and  permit  the  board  or  its 
agent  or  agents  to  take  and  remove  all 
such  bodies,  or  otherwise  dispose  of 
themj  provided,  that  each  educational 
institution  receiving  a body  from  the 
board  shall  hold  such  body  for  at  least 
thirty  days,  during  which  time  any  relative 
or  friend  of  any  such  deceased  person  or 
persons  shall  have  the  right  to  take  and 
receive  the  dead  body  from  the  possession 
of  any  person  in  whose  charge  or  custody 
it  may  be  found,  for  the  purpose  of  inter- 
ment, upon  paying  the  expense  of  such 
interment*  * (Emphasis  ours)* 

The  specimens  which  you  have  on  hand  are  not  complete 
human  bodies,  but  instead  are  organs  or  other  portions  of 
the  human  body,  which  have  become  severed  from  the  main 
part  of  the  body.  The  question  is  thus  raised  whether 
the  provisions  of  Sections  194*120,  et  seq*,  are  applicable 
to  these  severed  portions  of  the  human  body.  It  was  the 
apparent  intent  of  the  Legislature,  in  enacting  Sections 
194*120,  et  seq.,  to  provide  a method  for  disposition  of 
certain  bodies  which  are  unclaimed  and  which  would  otherwise 
require  disposition  at  public  expense.  And,  further,  that 
such  bodies  be  given  to  further  the  study  of  the  human  body 
and  its  infirmities  by  educational  institutions  of  this 
state  wherein  human  anatomy  is  investigated  or  taught*  It 
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Is  our  opinion  that  since  the  same  problem  is  raised  as 
to  the  disposition  of  severed  parts  of,  a human  body,  as 
is  raised  in  the  disposition  of  the  entire  human  body, 
and  that  the  same  beneficent  purpose  would  be  served, 
it  must  be  concluded  that  the  provisions  of  Sections 
194*120  et  seq.,  were  intended  by  the  Legislature  to  b© 
api>licabl©  to  the  disposition  of  unclaimed  portions  of 
a human  body  which  have  become  severed  from  the  main  part 
of  the  body. 

According  to  the  Office  of  the  Secretary  of  State, 
the  present  Secretary  of  the  Anatomical  Board  iss  Hon. 

M.  D,  Overholsor,  c/o  University  of  Missouri*  Columbia, 
Missouri* 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that 
specimens  of  human  bodies  collected  by  previous  coroners 
of  the  City  of  St.  Louis  should  be  disposed  of  by  the 
Missouri  State  Anatomical  Board,  in  accordance  with  the 
provisions  of  Sections  194*120,  et  seq*,  RSMo  1949* 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr,  Paul  McGhee. 

Very  truly  yours. 


JOHN  M.  DALTON  ■ 
Attorney  General 
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SHERIFFS:  Mileage  to  be  allowed  sheriff  of  Jasper  County  for 

transportation  £>f  prisoners  between  Joplin  and  Carthage 


November  5,  1954 


Hon*  Stewart  E.  Tatum 
Prosecuting  Attorney 
Jasper  County 
Carthage,  Missouri 

Attention:  R.  A.^  Esterly,  Assistant  Prosecuting  Attorney 
Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows: 

MA  question  has  arisen  between  the  Sheriff Ts 
office  here  in  Jasper  County  and  the  Jasper 
County  Court  concerning  the  mileage  allow- 
ance to  the  Sheriff.  In  submitting  his 
monthly  report,  the  Sheriff  is  seeking  to 
claim  mileage  for  each  prisoner  transported 
between  Joplin  and  Carthage  in  cases  where 
more  than  one  prisoner  is  transported  in  the 
same  vehicle.  The  County  Court  takes  the 
position  that  the  Sheriff  should  only  be 
allowed  mileage  for  the  actual  miles  travelled 
insofar  as  his  reimbursement  from  the  County 
is  concerned. 

nWould  you  please  give  us  your  opinion  upon 
this  quest ion." 

Your  attention  is  first  directed  to  the  following  portion 
of  Section  57.290,  RSMo  1949,  Cum.  Supp.  1953,  reading  as  follows: 

"4.  # # * No  compensation  shall  be  allowed 
under  this  section  for  taking  the  prisoner 
or  prisoners  from  one  place  to  another  in 
the  same  county,  excepting  in  counties  which 
have  two  or  more  courts  with  general  criminal 
jurisdiction.  In  such  counties  the  sheriff 
shall  have  the  same  fees  for  conveying 
prisoners  from  the  jail  to  place  of  trial 
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as  are  allowed  for  conveying  prisoners  in 
like  Gases  from  one  county  to  another,  * * *J 
provided^  that  the  court  is  held,  at  a place 
more  than  five  miles  from  the  jail;  and  no 
court  shall  allow  the  expense  of  a guard, 
although  it  may  have  actually  been  incurred, 
unless  from  the  evidence  of  disinterested 
persons  it  shall  be  satisfied  that  a guard 
was  necessary;  * # *. 

M5.  These  costs  shall  be  taxed  as  other 
costs  in  criminal  procedure  immediately  after 
conviction  of  any  defendant  in  any  criminal 
procedure.  The  clerk  shall  tax  all  the  costs 
in  the  case  against  such,  defendant  and  de- 
liver a certified  copy  of  the  same  to  the 
sheriff,  who  shall  immediately  proceed  to 
collect  such  costs  from  the  defendant , to- 
gether with  ten  per  cent  on  the  amount  of 
costs,  so  collected,  as  a commission  for 
collecting  the  same,  and  the  clerk  shall 
receive  of  such  commission  an  amount  equal 
to  ten  per  cent  of  the  fees  collected  and 
due  such  clerk,  and  the  remainder  of  such 
commission  shall  be  retained  by  the  sheriff; 

. provided,  that  in  no  case  shall  such  commis- 
sion be  taxed  against  or  paid  either  by  the 
county  or  the  state;  * * *.H 

It  appears  that  Jasper  County  falls  within  the  exception 
mentioned  in  the  statute,  inasmuch  as  under  the  provisions  of 
Section  47$. 527.  RSMo  1949,  two  separate  courts  of  general 
criminal  jurisdiction  have  been  established  in  such  county, 
and  from  the  further  fact  that  according  to  the  mileage  chart 
prepared  by  the  Missouri  State  Highway  Commission,  the  distance 
between  the  cities  of  Carthage  and  Joplin  is  16  miles.  It 
therefore  becomes  necessary  to  ascertain  the  fees  allowed  sher- 
iffs for  conveying  prisoners  from  one  county  to  another  as 
mentioned  in  the  statute. 

Such  fees  are  provided  under  other  provisions  of  the  same 
statute  mentioned,  and  appear  in  the  following  language: 

,f4.  The  sheriff  or  other  officer  who  shall 
take  a person,  charged  with  a criminal  of- 
fense, from  the  county  in  which  the  offender 
is  apprehended  to  that  in  which  the  offense 
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was  committed,  or  who  may  remove  a prisoner 
from  one  county  to  another  for  any  cause 
authorized  by  law,  * * * shall  be  allowed  by 
the  court,  having  cognizance  of  the  offense, 
one  dollar  and  twenty-five  cents  per  day  for 
every  day  he  may  have  such  person  under  his 
charge,  when  the  number  of  days  shall  exceed 
one,  and  seven  cents  per  mile  for  every  mile 
necessarily  traveled  in  going  to  and  returning 
from  one  county  to  another,  and  the  guard  em- 
ployed, who  shall  in  no  event  exceed  the  num- 
ber allowed  the  sheriff,  marshal  or  other 
officer  in  transporting  convicts  to  the  peni- 
tentiary, shall  be  allowed  the  same  compensa- 
tion as  the  officer.  * * 

In  view  of  the  short  distance  to  be  traveled  between  the 
cities  of  Carthage  and  Joplin,  it  appears  that  normally  no 
allowance  will  be  made  the  sheriff  except  the  mileage. 

It  has  been  the  well-established  public  policy  of  the 
State  of  Missouri  to  allow  officers  charged  with  travel,  includ- 
ing the  service  of  process  and  other  legal  papers,  and  the  con- 
veying of  prisoners  to  and  from  trial,  or  to  the  penitentiary, 
mileage  based  only  upon  necessary  travel.  For  instance,  Section 
57.290,  RSMo  1949,  prohibits  sheriffs  from  splitting  up  loads  of 
persons  sentenced  to  the  penitentiary  and  requires  that  except 
in  unusual  circumstances  all  of  such  prisoners  convicted  at  the 
same  term  shall  be  taken  in  one  group.  Section  57.2^0,  RSMo 
1949,  providing  for  the<fees  of  sheriffs  in  civil  cases,  allows 
mileage  which  is  restricted  only  to  one  trip  when  more  than  one 
witness  is  summoned  or  other  papers  are  served  in  the  same  cause 
on  the  same  trip.  The  same  is  true  of  mileage  allowed  under 
Section  57.300,  RSMo  1949,  where  in  the  service  of  summonses, 
subpoenas,  etc.,  in  criminal  cases  the  same  limitation  applies. 
In  class  two  counties,  to  which  Section  57*350,  RSMo  1949,  is 
particularly  applicable,  we  find  the  same  limitation. 

The  foregoing  statutes  and  others  indicate  that  the  General 
Assembly  has  never  contemplated  that  a sheriff  might  receive 
mileage  to  be  taxed  as  costs  in  several  cases  when  he  in  fact 
performs  but  one  service.  This,  we  believe,  is  bottomed  upon 
the  principle  that  mileage  is  not  meant  as  "compensation,”  but 
rather  is  in  the  nature  of  "reimbursement"  to  the  officer  for 
actual  expenses  necessarily  Incurred  in  the  discharge  of  his 
official  duties.  In  the  circumstances  which  you  have  outlined, 
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the  sheriff  does  not  incur  more  necessary  expenses  in  trans- 
porting more  than  one  prisoner  between  Carthage  and  Joplin,  or 
vice  Versa,  than  he  incurs  if  he  transports  but  one  prisoner. 
Therefore,  keeping  in  mind  the  purpose  for  which  mileage  is 
allowed  and  the  expressed  public  policy  of  the  State  of  Missouri 
in  this  regard,  we  reach  the  conclusion  that  the  sheriff  may 
collect  mileage  based  only  upon  actual  miles  traveled  without 
regard  to  the  number  of  prisoners  actually  transported. 

5 CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  the  sheriff 
of  Jasper  County  is  entitled  to  be  reimbursed  for  mileage  in 
transporting  prisoners  for  trial  or  for  commitment  between  Car- 
thage and  Joplin,  or  vice  versa,  only  upon  the  basis  of  miles 
actually  traveled,  and  that  without  regard  to  the  number  of 
prisoners  actually  transported  in  one  trip. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Will  F.  Berry,  Jr. 

Yours  very  truly, 


John  M,  Dalton 
Attorney  General 
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SCHOOL  DISTRICTS:  : Tangible  personal  property  of  manufacturing 

TAXATION:  : corporations  subject  to  taxation,  should 

MANUFACTURER* S TAX:  : be  assessed  in  the  school  district  in 

PERSONAL  PROPERTY  TAX::  which  the  property  is  located. 


December  28,  1954 


Honorable  Stewart  E,  Tatum 
Prosecuting  Attorney 
Jasper  County 
Joplin#  Missouri 

Dear  Mr.  Tatums 

You  have  requested  this  office  to  render  an  opinion 
on  the  following  question  raised  by  the  Assessor  of  your 
county  t 


’’May  a manufacturer  be  assessed  in  two  school 
districts  in  a case  where  its  office  and  opera* 
tions  are  located  in  two  districts? 

‘"To  be  more  specific#  X refer  to  the  manufac- 
turer* s tax  of  the  Hercules  Powder  Company. 

Their  office  and  all  raw  materials  are  located 
in  one  school  district*  A short  distance  to 
the  south#  and  across  a school  district  line# 

Is  their  plant  where  all  their  manufacturing 
of  powder  etc*  is  done  and  where  all  magazines 
are  located  for  storage  of  their  products, 
when  finished.  1 am  enclosing  the  regular 
assessment  blank  for  manufacturers  in  order 
that  you  may  see  the  required  break-down  in 
the  assessment  figures. 

“Must  the  assessment  be  made  and  the  tax  paid 
in  the  school  district  where  the  principal  of- 
fice is  located  or  may  it  be  divided  as  sot 
out  above?" 

Section  150*320  (all  statutory  citations  herein  are 
RSMo  1949)  requires  the  County  Assessor  to  enter  in  a book 
kept  for  that  purpose#  the  valuation  of  property#  subject 
to  manufacturer’s  tax,  located  in  each  school  district  in 
the  county. 


Honorable  Stewart  E*  Tatumt 


The  question  arises  as  to  the  situs,  for  taxation 
purposes,  of  tangible  personal  property  subject  to  manu- 
facturer’s tax. 

Section  137*090  provides  that  tangible  personal 
property  is,  generally,  taxable  in  the  county  where  the 
owner  resides*  However,  Section  137*095  provides  that 
tangible  personal  property  of  manufacturing  corporations 
is  taxable  where  located*  Section  137*095  reads t 

”A11  tangible  personal  property  of  business 
and  manufacturing  corporations  shall  be  tax- 
able in  the  county  in  which  such  property 
may  be  situated  on  the  first  day  of  January 
of  the  year  for  which  such  taxes  may  be 
assessed,  and  every  business  or  manufactur- 
ing corporation  having  or  owing  tangible 
personal  property  on  the  first  day  of  January 
in  each  year,  which  shall,  on  said  date,  be 
situated  in  any  other  county  than  the  one 
in  which  said  corporation  is  located,  shall 
make  return  thereof  to  the  assessor  of  such 
county  or  township  where  situated,  in  the 
same  manner  as  other  tangible  personal  prop- 
erty Is  required  by  law  to  be  returned. 

Section  137 .140  provides! 

"The  real  and  tangible  personal  property  of 
all  corporations  operating  in  any  county  in 
the  state  of  Missouri  and  in  the  city  of  St. 

Louis,  and  subject  to  assessment  by  county 
or  township  assessors,  shall  be  assessed  and 
taxed  where  situated.” 

There  appears  to  be  no  cases  determining  whether  the 
above  statutes  require  the  tangible  property  of  corporations 
subject  to  manufacturer’s  tax  to  be  assessed  and  taxed  In 
the  school  district  wherein  such  property  is  located. 

However,  in  considering  Sections  137.090,  137*095  and 
137.140  in  parla  materia,  we  conclude  that  it  was  the  intent 
of  the  Legislature  that  tangible  personal  property  subject  to 
manufacturer’s  tax,  should  be  assessed  in  the  school  district 
where  located. 


Honorable  Stewart  E,  Tatum  t 


Section  137.190  merely  provides  that  tangible  personal 
property  situate  in  another  county  shall  be  assessed  in  the 
county  where  the  owner  resides.  Yet  this  has  been  construed 
to  mean  that  such  property  is  subject  to  taxation  for  school 
purposes  in  the  school  district  of  the  residence  of  the  owner 
even  though  such  property  is  located  in  another  school  dis- 
trict within  the  same  county.  State  ex  rel*  Kelly  vs.  Shepherd 
218  Mo.  656,  663,  11?  S.W.,  1169.  See  also  our  enclosed  opinion 
to  Honorable  Dick  B.  Dale,  Jr.,  Prosecuting  Attorney  of  Ray 
County,  Richmond,  Missouri,  under  date  of  December  21,  1954-* 
Section  137.195  provides  for  a different  method  of  determin- 
ing the  situs,  for  taxation  purposes,  of  tangible  personal 
property  of  manufacturing  corporations.  Since  Section  137*190 
makes  the  situs  of  tangible  personal  property  of  individuals 
In  the  school  district  in  which  they  live,  we  conclude  that 
Section  137.190  was  intended  to  place  the  situs  of  tangible 
personal  property  of  manufacturing  corporations  la  the  dis- 
trict in  which  such  property  is  located.  Section  137.14° 
lends  weight  to  that  conclusion. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  the 
tangible  personal  property  of  manufacturing  corporations 
subject  to  taxation,  should  be  assessed  in  the  school  district 
In  which  the  property  is  located. 

fhe  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Mr.  Paul  McGhee. 


Yours  very  truly. 


EMcG: irk 


Enc: 


JOHN  M.  DALTON 
Attorney  General 


'V 


f-  INHERITANCE  TAXES:  ' Under  Sectior?  145.150,  RSMo.  1949- ~"£a  * 

PROBATE  COURT  TO  DETERMINE  every  instance  when  administration  pro- 
WHEN  ESTATE  SUBJECT  TO:  ceedings  are  pending  in  probate  court 

having  jurisdiction  thereof,  immediately 
upon  filing  of  inventory  and  appraisement,  if  in  court's  opin- 
ion estate  is  not  subject  to  inheritance  tax,  it  is  mandatory 
duty  of  court  to  enter  such  finding  and  opinion  in  the  records 
of  said  court.  If  estate  appears  subject  to  tax,  the  court 
shall  set  a day  for  hearing  and  determination  of  tax.  Before 
such  hearing,  the  court  may,  upon  its  own  motion,  or  that  of 
any  interested  party,  appoint  one  to  appraise  estate  property, 
interest  therein,  or  income  therefrom,  at  clear  market  value 
subject  to  tax,  and  make  written  report  of  appraisement  to 
court.  If  court  finds  report  correct,  then  it  is  mandatory 
duty  of  court  to  make  an  order  approving  report  and  assessing 
tax  at  amount  shown  therein.  Said  finding  and  order  shall  be 
entered  in  records  of  said  court. 

January  11,  1954-. 

/ Hr#  Donald  P#  Thomas  son  

! Prosecuting  Attorney  •'•••- 

Bollinger  County 
Marble  Hill,  Missouri 

Dear  Sir: 

This  department  Is  in  receipt  of  your  recent  request 
for  a legal  opinion  which  reads  as  follows : 

BIn  the  matter  of  Inheritance  tax,  particularly 
with  reference  to  the  provisions  of  Section  lip *150* 

RSMo.  194-9*  i0  it  mandatory  that  the  Probate  Court 
make  a finding  with  reference  to  such  tax  in  every 
estate  that  Is  probated  in  said  court*  whether  In 
fact  the  estate  is  or  is  not  liable  for  such  a tax?” 

Section  lip>.l£0,  RSMo.  1949#  provides  what  duties  are  im- 
posed upon  the  probate  court  and  the  procedure  that  shall  be 
followed  by  such  court  in  the  determination  and  assessment  of 
state  Inheritance  taxes. 

Said  section  reads,  in  part,  as  follows: 

”1.  The  probate  court  which  grants  letters 
testamentary  or  of  administration#  either 
original  or  ancillary,  on  the  estate  of 
any  decedent,  shall  have  jurisdiction  to 
determine  the  amount  of  the  tax  provided 
for  In  this  chapter  and  the  person,  persons, 
association,  Institiition  or  corporation 
liable  therefor#  and  to  determine  any  question 
which  may  arise  In  connection  therewith,  and  to 
do  any  act  in  relation  thereto  which  is  authorized 
by  law  to  be  done  by  such  court  in  other  matters 
or  proceedings  coming  within  Its  jurisdiction# 


1 


Mr*  Donald  P,  Thomas son 


”2*  Such  court  or  the  judge  thereof  in  vacation 
shall  irmediately  upon  the  filing  of  the  inventory 
and  appraisement  of  the  estate  of  a decedent, 
examine  the  same,  and  if  it  is  apparent,  in  the 
opinion  of  the  said  court  or  judge,  that  such  es- 
tate is  not  subject  to  the  tax  provided  for  in 
this  law,  such  finding  and  opinion  shall  be  entered 
of  record  in  said  court,  and  thereupon  the  provisions 
of  section  llj.5*210  shall  become  inoperative  as  to 
the  holders  of  funds  or  other  property  thereof,  and 
there  shall  be  no  further  proceedings  relating  to  such 
tax,  unless  upon  the  application  of  interested  parties 
the  existence  of  other  property  or  an  erroneous  appraise- 
ment be  shown* 

”3*  If  it  appear  that  said  estate  may  be  subject  to 
such  tax,  it  shall  be  the  duty  of  the  court  to  set 
a day  for  the  hearing  and  determining  the  amount  of 
said  tax  and  to  cause  notice  thereof  to  be  given  in 
the  same  time  and  manner  and  to  the  same  parties  as 
is  herein  provided  for  appraisers,  or  the  court,  before 
determining  sxich  matters,  may  of  its  own  motion,  or  on 
the  application  of  any  Interested  person,  including 
the  director  of  revenue,  the  prosecuting  attorney  or 
attorney  general,  appoint  some  qualified  tax-paying 
citizen  of  the  county,  who  is  not  executor,  administrator 
or  beneficially  interested  in  said  estate  or  the  attor- 
ney for  any  of  such  parties,  as  appraiser  to  appraise 
and  fix  the  clear  market  value  of  any  property,  estate 
or  Interest  therein,  or  income  therefrom  which  is  sub- 
ject to  the  payment  of  a tax  under  the  provisions  of 
this  chapter*" 

Section  114-5*150*  supra,  provides  “that  the  probate  court 
which  grants  letters  testamentary  or  of  administration  on  the 
estate  of  any  decedent,  has  jurisdiction  to  determine  the  amount 
of  inheritance  tax,  and  those  liable  for  the  payment  of  same, 
to  determine  any  question  arising  in  connection  therewith,  also 
to  do  any  act  relating  thereto  authorized  by  law  and  coming  with- 
in the  jurisdiction  of  that  court* 

Said  section  further  provides  that  immediately  upon  the 
filing  of  the  inventory  and  appraisement  of  a decedent,  it  shall 
be  the  duty  of  the  probate  court  in  which  the  administration  pro- 
ceedings are  pending  to  examine  such  Inventory  and  appraisement. 
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If,  after  such  examination  the  court  is  of  the  opinion  that 
the  estate  is  not  subject  to  inheritance  taxes,  then  the 
finding  and  opinion  of  the  court  shall  be  entered  of  record 
in  said  court,  and  no  further  proceedings  relating  to  the 
taxes  shall  be  had,  unless  upon  the  application  of  interested 
parties  the  existence  of  other  estate  property,  or  an  erro- 
neous appraisement  Is  shown. 

If,  upon  the  examination  of  the  Inventory  and  appraise- 
ment it  appears  that  the  estate  may  be  subject  to  inheritance 
taxes*  it  shall  be  the  duty  of  the  probate  court  to  set  a day 
for  hearing  and  determination  of  the  amount  of  tax,  and  to 
notify  all  interested  parties  In  the  same  time  and  manner  as 
provided  for  appraisers. 

The  section  further  provides  that  before  the  determination 
of  the  tax  liability,  and  amount  due,  on  the  day  set  for  the 
hearing  of  such  matters  the  court  may,  instead  of  making  the 
determination  of  the  tax  liability  and  assessment  of  the  tax 
itself,  upon  its  own  motion,  or  upon  that  of  interested  parties, 
including  those  specifically  named  in  said  section,  appoint 
some  qualified  taxpaying  citizen  of  the  county  who  is  not 
executor,  admini strut or , or  is  beneficially  interested  in  the 
estate,  or  for  the  attorney  of  any  such  parties  as  appraiser 
to  appraise  and  fix  the  clear  market  value  of  any  estate 
property  or  interest  therein,  or  income  therefrom,  subject  to 
the  payment  of  state  inheritance  taxes. 

Upon  the  filing  of  the  appraiser's  report  within  the  time 
and  manner  authorized  by  Seotion  l4.j?*l60,  RSMo.  1914-9*  if  the 
court  approves  such  report,  then  it  is  the  mandatory  duty  of 
the  court  to  make  an  order  approving  same  and  assessing  the 
tax  at  the  amount  shown  in  said  report,  which  finding  and 
report  shall  be  entered  in  the  records  of  said  court.  The 
order  and  judgment  of  the  court  as  to  the  tax  liability  be** 
comes  final  and  the  payment  of  the  tax  due  Immediately,  subject 
however,  to  the  filing  of  exceptions  to  the  appraiser's  report 
within  the  time  provided  by  Section  ll|.5*170,  RSMo.  191+9. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  under  the  pro- 
visions of  Section  RSMo*  I9I4.9*  in  every  instance  when 
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administration  proceedings  are  pending  in  the  probate  court 
having  jurisdiction  thereof,  immediately  upon  the  filing  of 
the  inventory  and  appraisement,  if  after  examination  of  same 
the  court  is  of  the  opinion  that  the  estate  is  not  subject  to 
inheritance  taxes,  then  it  is  the  mandatory  duty  of  the  court 
to  enter  its  findings  and  opinion  as  a matter  of  record  in 
said  court.  If  the  court  is  of  the  opinion  that  such  estate 
may  be  subject  to  the  tax,  it  shall  set  a day  for  hearing  and 
determination  of  the  tax,  and  shall  give  notice  of  such  hearing 
within  the  time  and  manner  prescribed  by  the  statute*  That 
before  the  date  6$  said  hearing  the  court  may,  upon  its  own 
motioni  or  that  of  any  interested  party,  including  those  sped* 
fled  by  the  statute,  appoint  an  appraiser  to  appraise  and  fix 
the  clear  market  value  of  any  estate  property.  Interest  therein, 
or  income  therefrom,  subject  to  the  tax,  which  appraiser  shall 
make  a written  report  of  his  appraisement  to  the  court  as  pro- 
vided by  Section  145*160,  RSMo.  1949*  If  the  court  finds  the 
report  to  be  correct,  then  it  is  the  mandatory  duty  of  said 
court  to  make  an  order  approving  same  and  to  assess  the  tax  at 
the  amount  shown  in  said  report  and  to  enter  its  findings  and 
order  in  the  matter  in  the  records  of  said  court. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Paul  N.  Chitwood, 

Very  truly  yours. 


JOHN  M,  DALTON 
Attorney  General 


COUNTY -TREASURER: 
TOWNSHIP  ORGANIZATION: 
COUNTIES* 

ELECTIONS: 


The  term  of  the  treasurer  of  Daviess 
county  will  expire  on  December  31,  1954; 
that  the  office  may  be  filled  by  appoint- 
ment by  the  governor  at  any  subsequent 
time;  that  the  treasurer,  whose  term 
expired  on  December  31,  1954,  may  hold 
over  in  this  office  until  her  successor 
is  duly  elected  or  appointed  and  qualified; 
that  she  should  not  have  been  a candidate 
for  reelection  in  1952  nor  in  1954* 

Further,  that  she  may  serve  until  April  1, 
1957,  unless  her  office  is  filled  by 
appointment  by  the  Governor. 

February  Id,  1954 


Honorable  Walter  H*  Toberman 
Secretary  of  State 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Sir; 

This  department  is  in  receipt  of  your  recent  request  for  an 
official  opinion*  You  thus  state  your*  request: 

"Enclosed  is  a letter  from  Mrs,  Ethel  E.  Manring, 
Treasurer  of  Daviess  County,  received  in  this 
office  today* 

"Her  question  is  self  evident  in  this  letter* 

However i we  woulcf  like  clarified  through  an 
opinion,  memorandum  or  other  appropriate  method 
these  three  questions: 

"1*~  Under  section  54;  030 » Revised  Statutes 
of  Missouri  1949,  should  Mrs*  Manring 
have  been  a candidate  for  re-election 
in  1952? 

"2.-  If  not*  does  she  run  for  re-election 
In  1954? 

M3*-  If  neither  is  the  case,  does  she  serve 

until  April  1,  1957  before  relinquishing 
the  office  or  beginning  a new  term? 

"Although  it  is  not  stated  in  her  letter,  Mrs. 

Manring  was  elected  in  1950* n 

The  letter  of  Mrs.  Manring,  to  which  you  refer  and  which  you 
enclose,  la  noted; 


Honorable  Walter  H.  Toberman 

On  January  5,  1951,  this  department  rendered  an  official 
opinion  to  Honorable  C.  Bradley  Brandom.  Prosecuting  Attorney  of 
Daviess  County,  in  which  opinion  we  defined  the  status  of  the 
treasurer-elect,  who  was  of  course  Mrs.  Manring.  A copy  of  that 
opinion  is  enclosed.  In  it  we  held,  page  5,  paragraph  6,  that! 
HThe  treasurer  elect  will  assume  the  duties  of  his  office  on  the 
first  day  of  January,  1951,  and  shall  hold  this  office  for  a term 
of  four  years.” 

This  opinion,  as  you  will  note,  held  that  the  treasurer-elect 
would  take  office  January  1,  1951,  and  would  hold  office  for  a 
term  of  four  years,  which  would  end  the  term  on  December  31,  1954* 

The  question  with  which  we  are  now  confronted  is  whether  the 
office  of  county  treasurer  in  your  county  will  become  vacant  on 
December  31,  1954.  In  this  regard  we  direct  attention  to  Section 
54*030  RSMo.  1949,  which  reads j 

”In  counties  of  classes  three  and  four  the 
qualified  electors  shall  elect  a county  treas- 
urer at  the  general  election  in  the  year  1950, 
and  every  four  years  thereafter,  except  that 
in  those  counties  having  adopted  the  township 
alternative  form  of  county  government  the 
qualified  electors  shall  elect  a county  treas- 
urer at  the  November  election  in  194$,  and 
every  four  years  thereafter.  The  county 
treasurer  so  elected  shall  be  commissioned  by 
the  county  court  of  his  county,  shall  enter 
upon  the  discharge  of  the  duties  of  his  office 
on  the  first  day  of  January  following  his 
election,  and  shall  hold  his  office  for  a term 
of  four  years  and  until  his  successor  is  elected 
and  qualified  unless  sooner  removed  from  office. 

In  counties  which  have  adopted  the  township 
alternative  form  of  county  government  the  treas- 
urer’s term  shall  extend  until  the  first  day  of 
April  next  after  the  election  of  his  successor.” 

It  will  be  noted  that  the  above  section  holds  that  in  regular 
organization  counties  of  classes  three  and  four,  the  county  treas- 
urer is  to  be  elected  at  the  January  election  in  1950,  and  every 
four  years  thereafter.  This  would  put  the  election  of  a county 
treasurer  in  such  counties  in  the  years  1950,  1954,  195$,  etc. 
However,  the  above  section  holds  that  in  those  counties  which  have 
adopted  the  township  alternative  form  of  government,  the  county 
treasurer  shall  be  elected  at  the  November  election  in  194$,  and 
every  four  years  thereafter,  which  would  put  such  elections  in 
194$,  1952,  1956,  etc. 
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We  have  held  in  the  above  opinion  that  a county  treasurer 
elected  in  1950,  in  a county  which  was  at  that  time  not  under 
township  organization,  would  hold  for  four  years  even  though  the 
county  changed  over  to  township  organization,  which  your  county 
did  on  the  last  Tuesday  in  March,  1951 » according  to  the  pro- 
visions of  Section  65,030  RSMo.  1949.  The  situation  thus  created 
is  that  there  will  not  be  any  election  for  treasurer  in  your 
county  in  November,  1954,  because  Daviess  County  will  at  that  time 
be,  as  you  are  now,  and  as  it  has  been  since  the  last  Tuesday  in 
March,  1951*  a township  organization  county;  and  that  the  regular 
four  year  term  of  its  treasurer  will  expire  on  December  31,  1954. 

In  this  situation,  as  we  stated  above,  the  question  presented  is 
whether,  on  December  31,  1954,  this  office  will  become  vacant. 

If  so,  then  can  it  be  filled  by  appointment  by  the  governor,  since 
Section  4 of  Article  IV  of  the  Constitution  of  Missouri  states 
that  the  governor  shall  fill  all  vacancies  in  public  offices  un- 
less otherwise  provided  by  law,  and  his  appointees  shall  serve 
until  their  successors  are  duly  elected  or  appointed  and  qualified. 

In  this  respect  we  now  direct  attention  to  Section  12  of 
Article  VIZ  of  the  Constitution  of  Missouri,  which  reads: 

"Except  as  provided  in  this  Constitution,  and 
subject  to  the  right  of  resignation,  all  officers 
shall  hold  office  for  the  term  thereof,  and  until 
their  successors  are  duly  elected  or  appointed  and 
qualified." 

Section  105.010,  RSMo.  1949,  reads: 

"All  officers  elected  or  appointed  by  the 
authority  of  the  laws  of  this  state  shall  hold 
their  offices  until  their  successors  are  elected 
or  appointed,  commissioned  and  qualified." 

Section  105. 030,  RSMo.  1949,  reads: 

"Whenever  any  vacancy,  caused  in  any  manner  or 
by  any  means  whatsoever,  shall  occur  or  exist  in 
any  state  or  county  office  originally  filled  by 
election  by  the  people,  other  than  the  office  of 
lieutenant  governor,  state  senator,  representative, 
sheriff  or  coroner,  such  vacancy  shall  be  filled 
by  appointment  by  the  governor;  and  the  person  so 
appointed  shall , after  having  duly  qualified  and 
entered  upon  the  discharge  of  his  duties  under 
such  appointment,  continue  in  such  office  until 
the  first  Monday  in  January  next  following  the 
first  ensuing  general  election--at  which  said 
general  election  a person  shall  be  elected  to  fill 
the  unexpired  portion  of  such  term,  or  for  the 
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ensuing  regular  term,  as  the  case  may  be, 
and  shall  enter  upon  the  discharge  of  the 
duties  of  such  office  the  first  Monday  in 
January  next  following  said  election;  pro- 
vided, however,  that  when  the  term  to  be 
filled  begins  or  shall  begin  on  any  day  other 
than  the  first  Monday  in  January,  the  appointee 
of  the  governor  shall  be  entitled  to  hold  such 
office  until  such  other  date." 

The  above  section  12  of  Article  VII  of  the  Constitution  has 
been  construed  in  the  ease  of  Langstron  v«  Howell  County,  79 
S.W.  (2d)  99.  At  l.c.  102  of  that  opinion,  the  court  states! 

"Our  Constitution  (section  5,  art.  14)  pro- 
vides that!  ’In  the  absence  of  any  oontrary 
provision,  all  officers  now  or  hereafter 
elected  or  appointed,  subject  to  the  right  of 
resignation,  shall  hold  office  during  their 
official  terms,  and  until  their  successors 
shall  be  duly  elected  or  appointed  and  qualified,’ 
and  section  11196  R.S.  1929  (section  91o5, 

R.S.  1919),  Mo.  St.  Ann.  section  11196,  p.  6141, 
reads:  ’All  officers  elected  or  appointed  by  the 

authority  of  the  laws  of  this  state  shall  hold 
their  offices  until  their  successors  are  elected 
or  appointed,  commissioned  and  qualified. ’ We 
find  no  constitutional  or  statutory  provision 
which  either  expressly  or  by  implication  excludes 
the  county  highway  engineer,  or  the  office  of 
county  highway  engineer,  from  the  operation  and 
effect  of  the  foregoing  constitution  and  statu- 
tory rule  so  that  since  there  is  no  "contrary 
provision"  the  rule  so  prescribed  must  be  applied. 

It  is  said  in  46  C.J.  p,  965:  ’The  general  trend 
of  decisions  in  this  country  is  that,  in  the 
absence  of  an  express  or  implied  constitutional 
or  statutory  provision  to  the  contrary  an  officer 
is  entitled  to  hold  his  office  until  his  successor 
is  appointed  or  chosen  and  has  qualified.”!*  * 

In  the  case  of  State  v.  Clark,  57  Conn.  537,  the  court  held 
that  under  the  constitutional  provision  that  judges  of  the  city 
and  police  courts  may  be  appointed  for  terms  of  two  years,  there 
"was  a vacancy"  In  the  office  of  police  judge  of  the  city  on  the 
expiration  of  the  two-year  term  for  which  he  was  appointed,  though 
he  was  held  over  until  his  successor  was  appointed  by  the  Legis- 
lature . 

In  the  case  of  State  v.  Young,  65  So.  241,  the  Supreme  Court 
of  Louisiana  held  that  the  word  "vacancy"  in  its  literal  and  precise 
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sense  means  a place  that  is  empty  or  unoccupied,  but,  as  applied 
to  the  expiration  of  a term  of  office,  it  is  ordinarily  given  a 
more  liberal  and  figurative  meaning,  conforming  to  the  intention 
of  the  law  maker  and  the  purpose  to  be  accomplished.  According 
to  the  latter  meaning,  the  expiration  of  the  term  of  office  creates 
a vacancy,  though  the  incumbent  is  willing  to  continue  performing 
the  duties  of  the  office. 

In  the  case  of  Walsh  v.  People,  211  Pac,  646,  the  Supreme 
Court  of  Colorado  held  that  where  the  constitution  provided  that 
every  officer  should  exercise  the  duties  of  his  office  until  his 
successor  was  duly  qualified,  does  not  give  the  incumbent  a hold- 
over terra  until  the  qualification  of  his  successor,  and  that,  there- 
fore, a vacancy  exists  on  the  expiration  of  his  term  within  the 
meaning  of  the  constitution,  which  authorizes  the  governor,  in  case 
of  a vacancy,  to  appoint  a person  to  discharge  the  duties  of  the 
office.  Numerous  other  cases  of  like  holdings  could  be  cited,  but 
we  do  not  feel  that  there  is  any  point  in  so  doing* 

In  view  of  the  above,  it  would  appear  that  this  office  will 
become  vacant  on  December  31»  1954,  and  that  the  governor  may  fill 
it  by  appointment  at  any  time  subsequent \ that  the  incumbent  may 
hold  over  until  such  appointment  is  made  and  the  appointee  is 
qualified  admits  of  no  doubt. 

In  making  the  above  holding,  we  are  not  unaware  that  Section 
54*030  RSMo*  1949,  quoted  by  us  above,  states  that  a comity  treas- 
urer shall  ’’hold  his  office  for  a term  of  four  years,  and  until 
his  successor  is  elected  and  qualified* * * *”  {Underscoring  ours). 

It  will  be  noted  that  the  above  uses  the  word  ’’elected”  only* 
and  does  not  use  the  word  ’’appointed’’*  Under  this  statute,  there- 
fore, the  incumbent  would  hold  over  until  her  successor  was  elected 
and  qualified,  which  election,  as  we  stated  above,  would  be  in  1956, 
since  Daviess  has  become  a township  organization  county.  However, 
it  seems  to  us  that  this  portion  of  Section  54*030*  supra,  consti- 
tutes an  attempted  restriction  upon  Section  12  of  Article  VII  of 
the  Missouri  Constitution  in  that  it  attempts  to  restrict  the  fill- 
ing of  the  office  after  the  expiration  of  its  regular  term  to  elec- 
tion, whereas  Section  12  of  Article  VII,  supra,  states  that  it  may 
be  filled  by  election  or  appointment*  It  is,  of  course,  elementary 
that  the  statute  cannot  so  restrict  a provision  of  the  Constitution. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  the  term  of  the  treas- 
urer of  Daviess  county  will  expire  on  December  31*  1954}  that  the 
office  may  be  filled  by  appointment  by  the  governor  at  any  subsequent 
time;  that  the  treasurer,  whose  term  will  expire  on  December  31* 

1954*  may  hold  over  in  this  office  until  her  successor  is  duly  elected 
or  appointed  and  qualified;  that  she  should  not  have  been  a candidate 
for  reelection  in  1952  nor  in  1954* 
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It  is  our  further  opinion  that  she  nay  serve  until  April  1, 
1957»  unless  her  office  is  filled  by  appointment  by  the  governor. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Hugh  P.  Williamson. 


Very  truly  yours, 


John  M.  Dalton 
Attorney  General 


Enclosure 

HPW/ld/vtl 
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REORGANIZED  SCHOOL  When  a school  district  becomes  a part  of 

DISTRIGT:  a reorganized  district,  it  loses  its  form- 

, er  itlentityj  it  cannot  thereafter  be  re- 
moved from  or  voted  out  of  the  reorganized 
district,  for  the  reason  that  it  has  lost 
its  original  identity,  and  for  the  further 
reason  that  even  if  it  had  not  lost  its 
former  identity,  no  such  powers  are  vest- 
ed in  the  reorganized  district;  that  if 
and  when  the  reorganized  district  becomes 
dissolved,  all  of  the  territory  formerly 
comprised  in  it  becomes  unorganized  ter- 
ritory. 

April  7,  195*1- 

Honorable  Donald  t*  Thomas  eon 
Prosecuting  Attorney 
Bollinger  County 
Marble ''Hill*  ;■  Missouri 

Dear  Sirs 

your  recent  bequest  for  an  official  opinion  reads  as  fol- 
lows* 

’’When  a school  district  is  consolidated  with 
other  adjoining  school  districts  into  a re- 
organized school  and  Contribute^  all  its  school 
funds  on  hand  into  the  funds  of  the  reorgan- 
ized school  .'district#,  is  it  entitled  to  Its  pro- 
portionate share  of  such  funds  originally  con- 
tributed in  the  event  it  is  removed  from  or 
voted  out  of  the  reorganised  school  district.” 

Subsequently,  in  response  to  some  inquiries  by  us  regard- 
ing your  opinion  request,  you  wrote  as  follows* 

”Thank  you  for  your  letter  of  March  17th  and  in 
reply,  by  a reorganized  school  district  I refer 
to  the  reorganization  of  a school  district  in  ac- 
cordance with  Section  165 *67?  RSMo  1949 * The  par- 
ticular reorganized  school  district  to  which  I 
refer  is  the  Patton  School  District  of  Bollinger 
County,  Missouri,  which  was  enlarged  in  accordance 
with  the  reorganization  plan  prepared  by  the  Bol- 
linger County  Board  Of  Education  and  Included  sev- 
eral school  districts,  two  of  which  are  now  con- 
templating removing  or  disassociating  themselves 
from  the  reorganized  district.  It  is  my  under- 
standing that  a reorganized  school  district  may 
disorganize  in  accordance  with  Section  165*707 
and  Section  165.263  through  Section  165*373  HSMo 
1949*  If  one  or  more  common  school  districts  can 
remove  themselves  from  a reorganized  school  dist- 
rict then  these  common  school  districts  want  to 
take  back  the  exact  amount  of  all  the  funds  which 
they  contributed  at  the  time  they  went  into  the 
reorganized  school  district.” 
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Your  question,  whether,  when  a school  district  is  removed 
from  or  voted  out  of  a reorganised  school  district,  it  is  en- 
titled  to  its  proportionate  share  of  the  reorganized  district 
funds,  is  predicated  upon  the  assumption  that  after  a school 
district  has  been  consolidated  with  other  school  districts  in 
a reorganized  district  It  "may  be  removed  from  or  voted  out  of 
the  reorganized  school  district*" 

We  believe  this  assumptl  On  to  be  without  foundation#  We 
are  unable  to  find  any  method  by  which  a district  may  be  removed 
from  or  voted  out  of  a reorganized  district.  On  the  contrary, 
we  do  hot  believe  that  there  is  any  way  in  which  this  can  be 
done* 

We  not®  your  statement  that  the  reorganization  in  the  in- 
stant case  was  under  Section  165*66?  RSMo  1949*  The  subject  of 
"reorganization  of  school  districts"  is  treated  in  Section 
165*65?  through  Section  165*70?,  and,  of  course,  includes  Sec- 
tion 165*67?,  mentioned  by  you.  That  section  reads! 

"Upon  the  receipt  of  such  reorganization  plan  from 
the  county  board  of  education,  as  provided  in  sec- 
tion 165*673,  subsections  2,  3 and  4,  the  state 
board  of  education  shall  examine  and  either  approve 
or  disapprove  such  plan*  If  the  plan  includes  any 
proposed  district  with  territory  in  more  than  one 
county,  the  board  shall  designate  the  county  con- 
taining the  greater  portion  of  such  proposed  dist- 
rict based  upon  the  assessed  valuation,  as  the 
county  to  which  that  district  shall  belong.  Such 
approval  or  disapproval  shall  be  conveyed  to  the 
secretary  of  the  county  board  of  education  within 
sixty  days  following  receipt  of  such  plan  by  the 
state  board  of  education.  In  the  event  the  state 
board  of  education  shall  find  that  such  reorganiza- 
tion plan  is  inadequate,  it  shall  return  said  plan 
to  the  secretary  of  the  county  board  of  education 
accompanied  by  a full  statement  from  said  state 
board  of  education  as  to  its  reasons  for  finding 
such  reorganization  plan  inadequate.  The  county 
board  of  education  shall  have  sixty  days  to  re- 
view the  rejected  plan,  make  alterations,  amend- 
ments and  revisions  as  may  be  deemed  advisable  and 
return  the  revised  plan  to  the  state  board  ofeduca- 
tion  for  its  approval*  If  the  revised  plan  is  dis- 
approved by  the  state  board  of  education  the  county 
board  of  education  is  hereby  required  to  propose  and 
submit  its  own  plan  to  the  voters  on  the  first  Tues- 
day in  November,  19491  provided,  that  no  enlarged 
district  may  be  so  proposed  or  submitted  without  the 
approval  of  the  state  board  of  education  which  does 
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not  have  an  assessed  evaluation  of  at  least  five 
hundred  thousand  dollars,  or  one  hundred  pupils 
in  average  daily  attendance  for  the  preceding 
year,  and  such  plan  shall  be  submitted  to  the 
qualified  voters,  as  herein  provided,  in  the 
same  manner  as  if  the  plans  had  been  approved 
by  the  state  board  of  education,  Nothing  in 
sections  165*657  to  165*707  shall  be  construed 
as  preventing  the  establishment  and  operation 
of  more  than  one  school  in  any  enlarged  district,” 

Section  16(5,707 , R*  S.  Mo.  19i|9»  reads:  ‘’Changes  of  bound- 
ary lines  and  disorganization  of  enlarged  districts  may  be  ef- 
footed  as  now  or  hereafter  provided  by  sections  165*263  to 
165* 373# M 

It  will  be  noted  that  the  above  section  relates  to  changes 
of  boundary  lines  of  the  reorganized  district  and  to  disorgan- 
ization of  the  entire  reorganized  district. 

Section  165*263  through  165*373#  referred  to  above,  certainly 
do  not  provide  for  the  removal  of  a district  from  a reorganized 
district  by  changing  the  boundary  lines  of  the  reorganized  dist- 
rict, nor  do  they  provide  any  means  of  voting  a district  out  of 
a reorganized  district.  As  a matter  of  fact,  it  appears  to  us 
that  when  a school  district  goes  Into  and  becomes  a part  of  a 
reorganized  district,  it  completely  loses  Its  Itentity,  becomes 
rareged  indistinguishably  with  the  other  district  which  together 
compose  the  reorganized  districts,  and  could  not  be  recreated 
by  any  act  of  the  reorganized  district,  or  by  the  courts. 

This  is  clearly  true  when  the  entire  reorganized  district 
is  dissolved. 

In  the  1919  case  of  State  v,’  Consolidated  School  District 
Ho*  3#  209  S*W.  96,  an  information  in  the  nature  of  a quo  war- 

ranto was  filed  for  the  purpose  of  annulling  the  corporate  fran- 
chise of  Consolidated  School  District  No*  3,  on  the  ground  that 
It  had  failed  to  perform  all  of  the  duties  imposed  upon  it  by 
law,  to-wit,  the  maintenance  of  a high  school. 

At  l.c*  97#  the  Missouri  Supreme  Court  in  its  opinion  stated: 

® The  learned  trial  judge  found  that  respon- 
dents had  not  established  or  maintained  a high 
school  or  consolidated  district  school  since  the 
organization  of  said  consolidated  school  district 
No.  3#  whereupon  he  rendered  judgment,  on  June  1J|, 

1918,  ’that  said  consolidated  school  district  No, 3 
of  Pike  County,  be  and  the  same  is  hereby  dissolved, 
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and  Its  charter,  rights,  and  franchises  in  all 
respects  forfeited  and  held  for  naught,1  and 
further,  that  its  directors  named  in  the  present 
proceeding  be  ousted  from  their  positions  and 
shorn  of  ail  authority  as  such  directors.  The 
learned  trial  judge  further  ordered  and  decreed 
that  the  several  school  districts  out  of  whose 
territory  said  consolidated  district  was  formed 
be  restored  to  all  the  rights  they  had  prior  to 
the  establishment  of  said  ^consolidated  district 
with  full  power  and  authority  in  each  of  said 
districts  23,  26,  28,  32*  and  33  fco  manage  its  own 
school  affairs  by  a board  of  directors,  as  if  no 
consolidated  school  district  had  ever  been  formed,*’ 

At  l.c,  98,  the  court  stated! 

’'Plainly  the  judgment  of  the  circuit  court  which 
sought  to  resuscitate  the  defunct  school  district 
was  dehors  the  pie  adings  in  this  case  and  dehors 
the  power  of  the  court  to  render,  haws  1913,  P* 

723*  See,  6j  State  ex  inf,  v*  Smith,  271  Mo,  loe, 
cit,  177,  196  $,¥,  17,  If  the  present  consolidated 
school  district  was  legally  established  (which  is 
the  basic  allegation  of  relator's  suit),  then  its 
dissolution,  even  if  validly  decreed,  would  not,  per 
se,  restore  the  corporation  franchises  of  the  pre- 
vious school  districts,  nor  restore  its  directors 
to  their  former  offices  and  functions,  Neither  was 
it  the  judicial  power  of  the  circuit  court,  after 
dissolving  the  consolidated  district,  to  re-create 
and  restore  the  former  districts  or  their  officers, 
even  if  such  Issue  had  been  within  the  pleadings, 
for  when  the  former  districts  ceased  to  exist  as 
such,  the  terrain  comprehended  within  them  became  a 
part  of  the  new  consolidated  districts  formed  there- 
of, and  upon  a valid  dissolution  of  the  latter  such 
terrain  would  become  'unorganised  territory'  (R, 8,1909, 
Sec,  10776),  and  could  thereafter  be  organised  into 
school  districts  only  by  the  method  prescribed  in  the 
statute  and  upon  the  votes  of  its  inhabitants  (R.S. 
1909,  Sec,  I0B36)#  It  is  clear,  therefore,  that  so 
much  of  the  judgment  of  the  learned  trial  court  as 
undertook  to  reincorporate  the  former  school  dist- 
ricts and  refuncfcion  their  officers  was  outside  the 
issues  on  trial,  as  well  as  outside  the  pale  of  judi- 
cial authority.  So:  much,  therefore,  of  the  decree 
in  the  present  case  as  undertook  to  do  this,  was  a 
simple  nullity.” 
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In  the  more  resent  (19^9)  case  of  Hydosburg  Common  School 
District  v#  Rensselaer  Common  School  District,  218  3.W.(2d) 

833,  the  St,  Louis  Court  of  Appeals  affirmed  the  holding  in  the  j 
1919  case  referred  to  above. 

These  cases,  we  believe,  are  authority  for  our  position  that, 
when  a common  school  district  goes  into  a reorganised  district, 
it  loses  its  identity  and  cannot  be  re-established  by  any  actibn 
of  the  district  or  of  a court}  that  when  the  reorganized  dist- 
rict becomes  dissolved  all  of  its  territory  becomes  unorganized 
territory;  and  that  school  districts  can  only  be  formed  out  of 
it  by  positive  action  on  the  part  of  people  residing  in  it,  by 
acting  to  establish  a new  district  or  districts  out  of  the  old 
territory.  There  is,  of  course,  specific  statutory  procedure 
by  which  this  can  be  done.  Since  this  is  the  situation,  there 
can  be  no  question  of  a district  recovering  any  money  or  prop- 
erty from  the  reorganized  district,  Min  the  event  it  is  removed 
from  or  voted  out  of  the  reorganized  district.”  This, because 
of  the  fact  that  it  cannot  be  removed  from  or  voted  out  of  the 
reorganized  district. 

CONCLUSION. 

It  is  the  opinion  of  this  department  that  when  a school 
district  becomes  a part  of  a reorganized  district,  it  loses  its 
former  identity;  that  it  cannot  thereafter  be  removed  from  or 
voted  out  of  the  reorganized,  district  for  the  reason  that  it 
has  lost  its  original  identity,  and  for  the  further  reason  that 
no  such  powers  are  vested  in  the  reorganized  district;  that  if 
and  when  the  reorganized  district  becomes  dissolved  all  of  the 
territory  formerly  comprised  in  it  becomes  unorganized. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr,  Hugh  P.  Williamson. 


Very  truly  yours, 
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Attorney  General 


ELECTIONS;  Fred  C.  Bollow  not  the  legal  nominee  of  the 

Democratic  party  to  the  office  of  Circuit  Judge 
JUDICIAL  COMMITTEE;  of  the  Second  Judicial  Circuit  because  there 

was  no  quorum  of  the  Judicial  committee  present 
QUORUM;  at  the  meeting  at  which  he  was  nominated  on 
July  29 t 1954o 


September  15,  1954 


Honorable  Walter  H.  Toberman 
Seoretary  of  State 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Mr.  Toberman; 

This  is  in  response  to  your  request  for  opinion  dated 
July  30,  1954*  which  reads  as  follows; 

’’This  office  has  received  a Certificate 
of  Nomination * from  two  members  of  the 
second  Judicial  district  committee  attesting 
to  the  nomination  of  Fred  G*  hollow  to  be 
the  district  nominee  for  the  remainder  of 
the  unexpired  term  of  the  late  Judge  Harry  J* 
Libby*  who  died  on  July  14*  1954* 

”We  are  also  in  receipt  of  a Notice  of 
Meeting*  directed  to  Mrs.  Preston  Walker, 

Vice  Chairman  and  Acting  Chairman  of  the 
Kacon  County  Democratic  Committee.  She 
is  also  the  third  member  of  the  existing 
judicial  committee.  Also  attached  are  two 
1 Waiver  of  Notice*  forms  signed  by  Mr. 

Bollow  and  Alice  McCarty,  Vice-Chairman  of 
the  Shelby  County  Democratic  Committee* 

Both  of  the  latter  are  Members,  of  course, 
of  the  second  judicial  district  committee. 

H0n  the  reverse  side  of  the  enclosed  ‘Notice 
of  Meeting*  is  a written  statement  signed  by 
a deputy  sheriff  of  Macon  County. 

’’These  various  documents  stated  Mrs.  Preston 
was  notified  of  a meeting  held  July  29,  1954* 
in  Macon,  but  she  did  not  appear*  They  also 
etate  that  at  this  meeting  Members  McCarty 
and  Bollow  declared  Mr.  Bollow  nominated  by 
virtue  of  receiving  the  only  two  votes  cast,  ,, 
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It  Is  also  set  forth  in  the  attached  'Certif- 
icate of  domination'  that  a vacancy  has  existed 
on  this  judicial  committee  for  'some  months' 
because  Hornet  Bradshaw*  Ghalrman  of  the  Macon 
County  Democratic  Committee  resigned  and  no 
successor  had  been  elected  and  qualified  to 
fill  this  position* 

"This  offioe  respectfully  requests  an  opinion 
on  the  following  questions; 

1*  Is  Mr*  Bo How  legally  made  the  nominee 
by  virtue  of  only  two  votes  being  cast  for  him? 

2.  If  he  was  nominated  properly,  is  this 
true  because  he  reoeived  a majority  of  the  votes 
cast  by  thoee  present*  or,  wae  he  nominated  be- 
cause he  reoeived  two  votes  out  of  a possible 
three  because  the  vacancy  had  reduced  the  com- 
mittee, legally,  from  a four  member  body  to  a 
three  member  group  at  the  time  of  the  meeting? 

3*  If  Mr*  Bollow  was  not  legally  nominated 
at  this  meeting  what  procedure  should  the  com- 
mittee have  followed  on  this  matter? 

4*  If  Mr.  Bollow  wae  not  legally  nominated 
and  it  is  necessary  to  call  another  meeting  of 
the  second  district  judicial  committee  after  the 
election  of  new  oounty  oommittee  offioers  on 
August  17th,  should  the  new  nomination  be  made 
by  the  old  oounty  oommittee  officers  or  the  new 
chairmen  and  vice-chairmen?" 

We  know  from  the  provisions  of  Section  476*080,  RSMo  1949, 
that  the  Second  Judicial  Circuit  is  composed  of  the  comities  of 
Maoon  and  Shelby,  and  from  Section  120.000,  RSMo  1949,  that  the 
judicial  oommittee  is  composed  of  the  ohairman  and  vice-chairman 
of  each  county  committee  in  the  district}  therefore,  the  judiolal 
oommittee  of  the  Second  Judicial  Circuit  ie  composed  of  four 
members* 

Upon  the  death  of  Judge  Harry  J.  Libby,  it  became  the  duty 
of  the  judicial  committee  of  each  party  to  nominate  a candidate 
for  the  ensuing  general  election  under  the  provisions  of  Section 
120.35*60)#  MoRS,  Gum.  Supp.,  1933*  That  section  reads; 
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’’The  party  committee  of  the  county,  district 
or  state,  as  the  case  may  be,  shall  have 
authority  to  make  nominations  in  the  follow- 
ing cases? 

■»  «■  i'?  % 

”{3)  When  a vacancy  in  office  which  is  to 
be  filled  for  the  unexpired  term  at  the  fol- 
lowing general  election,  shall  occur  after 
the  last  day  in  which  a person  may  file  as  a 
candidate  for  nomination,” 

Prom  the  documents  presented  with  your  request,  it  appears 
that  the  Chairman  of  the  Macon  County  Democratic  Committee  had 
resigned  some  months  prior  to  July  29,  1954*  and  that  this  vacancy 
on  the  committee  had  not  been  filled  on  that  date*  Gn  July  29, 
1954*  the  Chairman  and  Vice-Chairman  of  the  Shelby  County  Committee 
met  for  the  purpose  of  nominating  a candidate  for  circuit  judge* 
Although  the  Viee-Ghairman  of  the  Macon  County  Committee  was  noti- 
fied of  this  meeting,  she  did  not  appear,  whieh  raises  the  first 
question  as  to  whether  there  was  a quorum  present  at  thie  meeting 
so  as  to  make  the  action  taken  thereat  effective. 

The  term  “quorum”  is  defined  as  the  number  of  members  of  a 
deliberative  or  judicial  body  whose  presence  is  necessary  for 
transaction  of  business,  23  Am,  and  Eng.  Sney.  of  Law,  Second 
Edition,  page  589 $ State  ex  rel.  Kiel  v.  Riechmann,  239  Mo,  81, 

106,  142  S,W,  304 I Bouvler * a Law  Plot,,  Rawles*  Third  Edition* 
Volume  3*  page  2790$  Black* e Law  Diet.,  Fourth  Edition,  page 
1421*  For  the  origin  of  the  term  "quorum,  ” see  Blaekatone  • a 
Commentaries  I. 351* 

Often  the  number  necessary  to  constitute  a quorum  of  a 
deliberative  body  will  be  expressly  stated  by  the  creative  power 
or  the  authority  to  designate  what  shall  constitute  a quorum 
delegated  to  such  body,  but  it  is  significant  to  note  that  the 
statutes  providing  for  the  judicial  oommittees  do  not  specify 
what  shall  constitute  a quorum,  nor  is  the  authority  to  define 
a quorum  delegated  to  euoh  committee.  Under  euoh  circumstances 
as  stated  in  State  ex  rel,  Robert  Otto,  Attorney  General,  v. 

Kansas  City  et  al.,  310  Mo.  542,  586? 

We  must  look  then  to  the  common  law 
as  to  what  in  such  case  would  constitute  a 
quorum,  and  the  rule  here  clearly  applicable 
is  thus  stated  in  29  Cyc,  1688? 
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,f ’Where  a quorum  1b  not  fixed  by  the  constitu- 
tion or  statute  creating  a deliberative  body, 
conei sting  of  a definite  number,  the  general 
rule  ie  that  a quorum  is  a majority  of  all  the 
members  of  the  body,’” 

The  statement  of  the  common-law  rule,  above  quoted,  does  not 
fully  solve  our  problem  in  this  case,  however.  We  must  further 
determine  what  is  meant  by  "a  majority  of  all  the  member e of  the 
body”  because  the  potential  and  contemplated  membership  of  the 
Judicial  Committee  of  the  Second  Circuit  is  four,  whereas,  by 
virtue  of  the  vacanoy  thereon,  there  were,  in  fact,  only  three 
membero  remaining  and  existing-  If  the  phraseology  above  quoted 
refero  to  the  potential  membership,  a majority  thereof,  and  hence 
a quorum,  would  be  three,  but  if  it  refers  to  the  exieting  member- 
ship, making  a deduction  for  vacancies  in  arriving  at  the  number 
constituting  ”all  the  members  of  the  body,”  a majority  thereof, 
and  henoe  a quorum,  would  be  two. 

Although  we  find  no  Missouri  case  based  upon  the  common  law 
involving  this  precise  factual  situation,  we  know  from  the 
Missouri  cases  on  the  subject  of  quorums  generally  that  we  must 
turn  to  the  common  law  in  order  to  find  the  answer  to  the  question 
here  presented.  State  ax  rel,  Otto  v,  Kansas  City,  supra}  State 
ex  rel,  Kiel  v.  Rieohmann,  supra.  Although  the  term  rt common  law” 
has  variouo  meanings,  generally,  when  wa  use  the  term  in  this 
connection  we  mean  the  unwritten  law  ae  defined  by  Blacks  tone, 
that  portion  of  the  law  of  England  which  is  based,  not  on  legis- 
lative enactment,  but  on  immemorial  usage  and  the  general  coneent 
of  the  people,  15  C.J.S,,  Common  Law,  Section  l{o),  page  612. 

As  will  be  hereinafter  noted,  we  find  conflicting  statements 
from  various  text  writers  as  to  what  the  English  law  is,  and  wao, 
on  this  precise  subject.  They  are  all  in  agreement  that  a majority 
of  the  body  constitutes  a quorum,  but  differ  as  to  the  method  of 
reckoning  the  membership  of  the  body. 

For  example,  in  MoQuillin,  Vol*  if.*  Municipal  Corporations, 
Third  Edition,  Section  13.28,  page  i$.?8,  it  is  stated? 

”At  common  law,  in  corporations  consisting  of 
an  indefinite  number,  a major  part  of  those 
who  are  exieting  at  the  time,  when  legally 
convened,  are  competent  to  act  for  the  cor- 
poration. Tills  rule  is  applicable  to  New 
England  towns.  But  when  the  body  is  definite 
there  must  be  a major  part  of  the  whole  number 
of  members  composing  It,,  and  not  merely  a ~ 
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major  part  of  its  existing  members « When 
suoK"boly""is  1 egalXy "as s amble d , a majority 
thereof  may  do  valid  acts  for  the  corpora- 
tion, This  rule  of  the  common  law  has  often 
been  declared  by  statute."  (Emphasis  ours.) 

In  Gushing,  Law  and  Practice  of  Legislative  Assemblies, 
Section  2^7,  page  94?  the  rule  is  stated  thus! 

"In  all  councils  and  other  oolleotive  bodies 
of  the  earns  kind,  it  is  nsoessary,  therefore, 
that  a certain  specified  number,  called  a 
quorum,  of  the  members,  should  meet  and  be 
present,  in  order  to  the  transaction  of  buei- 
nees.  This  number  may  be  preoieely  fixed  in 
the  first  instance*  or  acme  proportional  part 
eetablished,  leaving  the  particular  number  to 
be  afterwards  ascertained,  with  reference  to 
each  assembly,  and  this  may  be  done  either  by 
usage,  or  by  positive  regulation}  and,  if  not 
so  determined.  It  is  supposed,  that  a majority 
of  the  members  composing  the  body  constitute 
a quorum.  # * «" 

Section  261,  page  100 i 

"When  the  number,  of  which  an  assembly  may 
oonaist,  at  any  given  time,  is  fixed  by  con- 
stitution, and  an  aliquot  proportion  of  such 
assembly  is  required  in  order  to  constitute  a 
quorum,  the  number  of  which  such  assembly  may 
consist  an5  not'  the  numbsr  of  which  it  doe  s in 
fact  consiet,  at  the  time  in  question,  Isihe 
humber  'o'^'  the  assembly,  and  the  number  neoeeeary 
to  constitute  a quorum  is  to  be  reckoned  accord- 
ingly, Thus,  in  the  senate  of  the  United  States, 
to  which  by  the  constitution  each  Stats  in  the 
Union  may  elect  two  members,  and  which  may  con- 
sequently consist  of  two  members  from  each  State, 
the  quorum  is  a majority  of  that  number,  whether 
the  States  have  all  exercised  their  constitutional 
right  or  not.  So,  in  the  second  branch  of  con- 
gress, ih  which,  by  the  constitution,  the  whole 
number  of  representatives  of  which  the  houee  may 
consist  is  fixed  by  the  laet  spportionment,  in- 
creased by  the  number  of  members  to  which  nswly 
admitted  States  may  be  entitled,  ths  quorum  is 
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a majority  of  the  whole  number,  including  the 
number  to  whioh  such  hew  States  may  be  en- 
titled,  whether  they  have  elected  members  or 
not,  and  making  no  deductions  on  account  of 
vaoant  districts.”  (Emphasis  ours.) 

It  is  interesting  to  note,  hovrever,  that  this  latter  rule 
was  departed  from  during  the  War  Between  the  Statee  when  several 
of  the  states  seceded  from  the  Union  and  did  not  send  members  to 
Gongreee.  The  Supreme  Court  of  Florida,  in  Opinions  of  the 
Justices,  12  Pla,  653,  recognised  this  but  deolared  it  an  error 
excusable  only  because  of  the  exigency  of  the  situation* 

In  the  Florida  opinion,  above  cited,  the  senate  had  con- 
vened and  adopted  a resolution  impeaching  the  governor.  The 
Florida  Constitution  provided  for  twenty-four  senatorial  dis- 
tricts and  that  each  district  should  be  entitled  to  one  senator. 
Twelve  senators  were  present*  It  wae  held  that  the  least  number 
which  could  constituts  a quorum  was  thirteen,  a majority  of  the 
whole  number,  and  that  vaoanoiea  from  death,  resignation  or  fail- 
ure to  elect  oould  not  be  deducted  in  ascertaining  a quorum.  In 
the  course  of  the  opinion  it  was  said,  l.c.  679t 

” ‘According  to  the  authorities  afforded  by 
the  English  books  relating  to  municipal  cor- 
porations, there  must  be  present  at  a cor- 
porate assembly,  besides  the  President,  a 
majority  of  each  integral  part,  if  composed 
of  a definite  number,  and  not  merely  a major- 
ity of  the  surviving  or  existing  members  of 
each  class*.  Indeed,  If  there  be  not  a sur- 
viving majority  of  the  oonstltutlonal  members, 
no  corporate  assembly,  say  those  authorities, 
can  be  formed,  and  the  functions  of  svery 
meeting  in  whioh  that  e la  as  ought  to  partioi- 

Cate  are  suspended.1  4 T*  R.  823}  6 do.,  278} 

East*,  26}  do.,  307}  Gowen's  notes  to  ex 
parte  Willeoeks,  7 Cow*,  410}  7 S,  and  R.» 

517}  9 Foster,  213}  Angell  and  Amee  on  Corp., 
ssos.  501,  506..” 

See  aleo  46  C,  JV,  Parlimentary  Law,  Section  8,  page  1378} 

”It  is  a well  established  parlimentary  rule 
that  a quorum  of  the  body  must  be  present  in 
order  to  validate  its  action  or  to  transact 
any  business.  In  order  to  constitute  a 
quorum  it  is  not  neoassary  that  the  entire 


Honorable  Walter  H.  Toberman 


membership  of  the  assembly  be  present.  In 
reckoning  & quorum  the  general  rule  is  that. 

In  the  absence  of  a contrary  provision  af- 
fecting the  rule,  the  total  number  of  all  the 
membership  of  the  body  be  taken 'as  the  basis; 
and  ordinarily  a majority  cf  the  authorized 
membership  of  a body,  consisting  cf  "a  'definite 
number  of  members,  constitutes  a quorum  for 
the  purpose  of  transacting  business;  ■»  * *■” 

(Emphasis  ours*) 

Contrary  to  the  above  authorities,  wa  find  this  statement  in 
62  C • J*  s. , Municipal  Corporations,  Section  399(c),  page  758: 

” Although  there  is  some  authority  to  the 
contrary,  particularly  where  a charter  or 
statute  defines  a quorum  aa  a majority  of 
the  whole  number  of  counoilmen,  as  a gen- 
eral rule,  if  there  Is  a vacancy  in  the 
council  or  governing  body,  a majority  of 
the  remaining  members  will  suffice  for  a 
quorum,  especially  where  a statute  or  char- 
ter defines  a quorum  as  a majority  of  the 
council,  or  similar  phrase,  as  distinguished 
from  a majority  of  the  entire  board  1 elected, 1 
or  similar  terms*  Thus,  in  reckoning  a quorum, 
the  rule  ordinarily  is  not  to  count  as  members 
those  who  are  not  at  the  date  of  the  meeting 
legal  members  of  the  body;  and,  hence,  those 
are  omitted  from,  the  count  of  members  who,  by 
reason  of  resignation,  recall,  or  removal  from 
their  respective  wards,  are  out  of  offio©;  and 
also  those  whose  terms  of  office  have  expired.” 

The  cases  cited  as  authority  for  the  above  proposition  are: 
Nesbitt  v.  Sola,  91  P.  2d  879,  13  Cal.  2d  677;  Ross  v.  Miller, 

178  A,  771?  115  N.J.  Law  61;  State  v.  Qrr,  $6  N.E.  14,  61  Ohio 
St*  384;  and  People  v,  Wright,  ?1  P,  365,  30  Colo*  439*  All  of 
these  cases  involve  the  problem  of  filling  a vacancy  existing  on 
the  body  itself,  and  only  one,  Rosa  v*  Miller,  supra,  purports 
to  be  based  upon  the  common  law.  All  the  rest  involve  the  con- 
struction cf  a statutory  or  constitutional  provision  and  represent 
an  effort  by  the  courts  to  arrive  at  the  intent  of  the  Legislature 
or  the  framers  of  the  Constitution.  Without  going  into  the  merits 
of  the  argument  to  be  made  for  the  rule  contained  in  the  above 
oases  respecting  the  filling  of  a vacancy  on  a body  itself,  we 
should  like  to  point  cut  that  this  office  has  ruled  contrary  to 
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tho  cases  above  cited  in  an  opinion  issued  to  Honorable  Chas.  A. 
Lee  under  - date  of  September  27,  1934,  copy  enclosed.  See  also 
sState  ex  rel.  Thurlo  v,  Harper  (Ho,),  80  S.W.  (2d)  349,  852. 

Ross  v.  Hiller , supra,  does , however,  make  the  flat  statement 
that  the  common  law  was  that  in  case  of  a vacancy  a quorum  con- 
sisted of  a majority  of  the  remaining  members.  At  1?8  A.,  l.c. 
772,  the  court  said} 

nAt  common  law,  a majority  of  all  the  members 
of  a municipal  governing  body  constituted  a 
quorum?  and  in  the  event  of  a vacancy  a quorum 
consisted  of  a majority  of  the  remaining  mem- 
bers. Hutohinson  v.  Belmar,  81  M,  J.  Law,  443* 

39  A.  643,  affirmed  62  H.J*  Law,  450,  45  A. 
i092;  Tappan  v.  Long  Branch,  etc,.  Commission, 

59  N.J.  Law,  371,  35  A.  1070}  Mueller  v.  Sgg 
Harbor  City,  55  N*J.  Law,  245,  26  A.  89} 

Cadmus  v.  Farr,  47  H,J*  Law,  208,  And  it  was 
likewise  the  rule  at  common  law  that  a majority 
of  a quorum  was  empowered  to  fill  a vacancy, 
or  take  any  other  action  within  its  proper 
sphere,  Houaraan  v.  Earle,  98  R.J.  Law,  379, 

120  A,  738}  Gadraus  v.  Farr,  supra}  19  R.C.L. 

890}  43  C.J.  506,  507. n 

The  oldest  Haw  Jersey  case  cited  in  Ross  v.  Miller,  supra, 
is  Cadmus  v,  Farr,  42  N.J.  Law  208,  19  R,0*L.  890.  That  case 
merely  declared  the  common  law  in  general  and  cited,  among  other 
cases,  that  of  The  King  v.  Bellringer,  4 T*R.  810,  decided  in 
the  thirty-second  year  of  the  reign  of  George  III.  Therefore, 
in  order  to  check  the  accuracy  of  the  statement  of  the  common 
law  contained  in  Ross  v.  Miller,  supra.  It  behooves  us  to  analyze 
the  case  of  The  King  v.  Bellringer,  supra. 

In  that  case  the  charter  of  tho  City  of  Bodmin  required  that 
the  mayor  and  common  clerk  for  the  time  being,  and  the  common 
council  for  the  time  being,  or  the  major  part  of  them,  should 
elect  all  the  officers  and  ministers  of  the  borough.  The  common 
council  was  a definite  body  consisting  of  thirty-six  members,  but 
on  the  date  in  question  there  were  only  eighteen  of  the  common 
council  living  and  surviving.  On  this  date  a majority  of  those 
remaining  elected  the  defendant  as  one  of  the  capital  burgesses 
by  which  he  claimed  title.  The  action  was  one  of  quo  warranto 
in  which  the  defendant  was  ousted. 

Lord  Kenyon,  Ch.  J,,  delivered  the  unanimous  opinion  of  the 

court,  wherein,  at  4 T.E.,  l.c.  823,  he  said  inter  alia: 
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” -;f  •?:-  * But  the  oases  which.  were  cited  in  the 
argument  of  this  oasa  ,are  all  one  way,  that 
there  must  he  a major  part  of  the  whole  number, 
constituted  by  the  charter,  in  order  to  make 
the  elections,  and  to  do  the  several  other  acts 
under  it.  In  R,  v,  Varlo  (b).  Lord  Mansfield 
observed  upon  the  distinction,  which  is  ex- 
tremely well  foxmded,  between  corporations  con- 
sisting of  a definite  and  an  indefinite  number | 
that  in  the  latter  a major  part  of  those  who  are 
existing  at  the  time  Is  competent  to  do  the  aot| 
but  that  where  the  body  is  definite  (as  it  is 
in  this  case)  there  must  be  a major  part  of  the 
whole  number.  His  Lordship’s  words  are,  ’Upon 
the  words  of  the  charter  alone,  1 myself  have 
no  doubt  about  the  construction  of  it.  In  this 
corporation  there  are  an  indefinite  number  of 
freemen j and  it  is  a corporation  in  which  honor- 
ary freemen  may  be  made.  It  is  in  the  nature  of 
all  corporations  to  do  corporate  acts?  and  where 
the  power  of  doing  them  is  not  specially  delegated 
to  a particular  number,  the  general  mode  is  for 
the  members  to  meet  on  the  charter-days,  and  the 
major  part  who  are  present  do  the  act.  But  where 
there  is  a select  body,  it  is  a different  thing, 
for  there  it  is  a special  appointment.  All  the 
reasoning  therefore  is  different.1  It  appears 
to  me  therefore  that  it  was  his  opinion,"  and  that 
of  the  Court,  that  where  there  is  a definite 
body,  there  must  exist  at  the  time  when  the  act 
is  done  a major  part  of  that  definite  body?  it 
is  not  necessary  indeed  that  they  should  all  con- 
cur in  the  election,  or  other  act  done}  but  they 
must  be  present!  and  the  election  at  suoh  meeting 
is  In  point  of  law  an  election  by  the  whole.  In 
the  ease  of  R.  v,  Monday  (a).  Lord  Mansfield 
asked  this  question,  ’Is  there  any  case  where 
the  charter  hae  directed  the  election  to  be  by 
the  majority  of  the  body,  in  which  it  has  been 
held  that  a less  number  than  a majority  of  the 
whole  corporate  body  can  elect?  For  instance, 
suppose  the  corporate  body  consisted  of  twelve, 
and  two  were  dead;  is  there  any  instance  where 
the  charter  has  said  that  the  election  shall  be 
by  a majority  of,  the  body,  in  which  it  has  been 
held  that  six,  which  are  a majority  of  the  re- 
maining ten,  ware  sufficient  to  elect?*  this 
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question  was  immediately  answered  by  Aston, 

J»  who  said,  that  *Xn  R»  v*  Rees®  and  R.  v, 

Hew sham,  it  was  clearly  understood  that  if  the 
major  part  of  the  corporation  had  been  dead, 
it  would  have  been  in  fact  dissolved,  or  at 
least  those  who  survived  could  not  have  assem- 
bled for  the  purpose  of  an  election#*  «•  'bn 

It  is  clear  from  a reading  of  The  King  v.  Bellringer,  supra, 
and  the  cases  cited  therein*  that  when  the  body  is  definite  as 
it  is  in  this  case  there  must  be  a major  part  of  the  whole  body 
and  not  merely  a major  part  of  the  remaining  members  in  order  to 
constitute  a quorum  at  common  law*  Therefore,  the  statement  of 
the  common-law  rule  as  contained  in  Ross  v#  Miller,  supra,  on 
uhloh  the  text  of  C«J,S*  is  based,  is  erroneous* 

The  King  v.  Bellringer,  supra,  was  cited  in  Slack  at  v. 
Bllzard,  9 3 i G 8£l,  which  in  turn  was  cited  in  State  ex  rel# 
Otto  v.  Kansas  City,  supra,  and  recognized  as  a part  of  the 
common  law  of  .England#  Although,  this  precis®  factual  situation 
was  not  present  in  the  last-mentioned  case,  wo  can  only  assume 
that  the  Supremo  Court  of  Missouri,  in  recognising  the  line  of 
cases  represented  by  Blacket  v.  Blizard,  supra,  as  declaratory 
of  the  common  law,  would  also  render  the  same  recognition  to 
The  King  v.  Bellringer,  supra,  as  declaratory  of  the  common  law 
under  the  facta  as  here  presented. 

Since  action  b>»  a deliberative  body  at  a raaetlng  of  which 
no  quorum  was  present  la  void,  and  sine®  we  must  use  the  common- 
law  rule  in  arriving  at  the  number  necessary  to  constitute  a 
quorum,  which  rule  requires  a majority  of  the  whole  body  and  not 
merely  a majority  of  the  remaining  members  in  case  of  a vacancy, 
we  can  only  conclude  that  the  action  of  the  Democratic  Judicial 
Committee  of  the  Second  Judicial  Circuit  taken  at  the  meeting 
thereof  on  July  29,  195J-*-,  which  Fred  C.  Bellow  was  nominated 
for  the  office  of  Circuit  Judge  for  the  Second  Judicial  Circuit, 
was  void  because  of  the  lack  of  a quorum# 

Therefore,  the  answer  to  your  first  question  is  that  Mr* 
Bollow  is  not  legally  the  nominee  of  the  Democratic  party  for 
the  office  of  Circuit  Judge  for  the  Second  Judicial  Circuit. 

Having  answered  this  first  question  In  the  negative,  this 
being  the  only  question  properly  presented  to  you  at  this  time, 
vis  respectfully  refrain  from  answering  the  remaining  questions 
in  your  request. 


Honorable  Walter  H*  Toberman 


CCNCLUL- J02? 

It  Is  tile  opinion  of  this  office  that  the  meeting  of  the 
.Democratic  Judicial.  Commit} tee.  of  the  Second  Judicial  Circuit  on 
was  not  a valid  meeting  for  the  lack  of  a quorum 
and  that  as  a consequence  Fred  0*  Bellow  is  not  at  this  time  the 
JiOgRlly  crh did ^ to  of1  tlx©  D&iuo cx*& tic  p&r'fcy  £qs?  tiio 

office  of  Circuit  Judge  of  the  Second  Judicial  Circuit* 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  W.  Ingllsh.  F p 


1'oura  very  truly. 


JWI  ml 


johh  h.  mh’fon 

Attorney  General 


Patents  (should  he  Issued  for 
swamp  and  overflowed  lands  to 
counties  in  which  such  lands ' 
lie,  by  the  State,  under  Sec* 
2U1.080,  ESMo  191+9-  2)  When 

such  patents  to  such  lands  have 
been  issued  by  the  State  to 
counties  and  when  payment  in  full 
has  been  made  for  such  lands  by 
the  purchaser,  the  County  Court 
shall  cause  the  clerk  of  said 
court  to  issue  to  the  purchaser 
or  his  heirs  or  assigns,  a patent 
under  Sec*  24.1*220,  RSMo  19+9* 


Honorable  Waites*  H*  Tobarman 
Secretary  of  State 
Jefferson  City,  Missouri 


Attention*  Honorable  Will  Davis, 
Chief  Clerk* 


Dear  Mr,  Tobermant 

This  will  refer  to  your  recent  request  for  the 
opinion  of  this  office  respecting  the  question  of 
whether  or  not  the  Secretary  of  State  may  issue  a 
certified  copy  of  a patent  t©  a parcel  of  land  in 
Ray  County,  Missouri*  whore  the  records  of  your  of- 
fice do  not  show  that  a patent  has  been  issued  to 
Kay  Gouhty,  Missouri*;  or  to  an  individual*  and  if 
eo*  to  whom  should  said  patent  be  issued*  Your 
letter  requesting  the  opinion  states  the  following* 

"This  office  has  bsen  asked  to  furnish 
a certified  copy  of  a patent  to  a parcel 
of  land,  described  as  the  Southwest  Quarter 
of  the  Northwest  Quarter  of  Section  22* 
Township  5l*  Hang©  2?  Meet*  situated  in 
Hay  County,  Missouri*  to  comply  with  re- 
quirements made  on  said  land  by  Gardner 
Smith*  Attorney  for  Phoenix  Mutual  Life 
Insurance  Company,  Kansas  City*  Mo* 

“We  fail  to  find  any  record  of  a patent 
having  been  issued  to  an  individual  or 
to  the  County  of  Bay  for  this  land*  We 
do  find  a certification  made  on  the  15 th 
day  of  July,  1867,  in  which  it  was  order- 
ed that  the  olork  of  th©  county  court 
certify  to  the  Governor  that  S.A*  Richardson 


SWAMP  AMD'  OVERFLOWED  LAMBS::;  l) 

♦ 

PATENTS:  : 


November  29,  1954- 


! 


Honorable  Walter  H*  Toberraan: 


had  made  full  payment  of  the  principal 
and  interest  on  the  following  described 
Swamp  and  Overflowed  Lands,  to -wit : 

”SWf  of  UWi  of  Section  22,  Township  Si,  Range  27  W,  Xiay  County 
sw}  of  sw}  " M " » « « « » « » 

jpfJL  0f  gvfi  ” n « » « « « « «f  » 

”This  certificate  is  signed  by  Geo,  N.  McGee, 

Clerk  of  the  County  Court  of  Hay  County*  We 
find  that  a patent  was  issued  for  only  the 
SW-J  of  SW-|>  None  were  issued  for  the  SW^  of 
NWy  and  for  the  NW-^  of  SW|> 

“The  Garner  Abstract  and  Title  Company, 

Richmond,  Missouri,  have  asked  if  a patent 
can  be  issued  for  this  land  at  this  time 
and  have  referred  us  to  Section  241,080, 

R.S,  Mo,,  1949* 

“Will  you  please  give  us  your  opinion  as 
to  whether  or  not  such  patent  oan  be  Is- 
sued, and  if  so,  to  whom  should  said  patent 
be  issued, 

“Thanking  you,  we  remain” 

The  question  to  be  considered  and  here  determined  is 
apparently  inoldental  to  the  oompletion  of  an  abstract  of 
title  to  said  parcel  of  land  in  the  negotiation  of  a loan 
from  a life  Insurance  company  which  requires  the  abstraot 
to  include  a patent,  or  patents,  transferring  the  legal 
title  to  suoh  land  from  the  State  and  county  to  the  owner. 

The  description  of  the  land  for  which  the  issuance 
of  the  certified  copy  of  a patent  has  been  requested  is 
designated  in  your  request  as  the  Southwest  Quarter  of  the 
Northwest  Quarter  of  Section  22,  Township  51,  Range  27  West, 
situated  In  Ray  County,  Missouri,  The  request  advises  that 
there  is  no  rooord  in  the  office  of  the  Secretary  of  State 
of  a patent  having  been  issued  to  an  individual  or  to  the 
County  of  Ray,  in  the.  State  of  Missouri,  for  the  Southwest 
Quarter  of  the  Northwest  Quarter  of  Section  22,  Township  $ 1 , 

Range  27  West,  in  said  county. 

Your  request  further  advises  that  you  do  find  a cer- 
tification, dated  July  1 f>,  186.7,  by  the  County  Clerk  of  Ray 
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Honorable  Walter  H«  Tobermani 


County,  Missouri,  and  signed  by  him,  of  an  order 
sumably  made  by  the  County  Court  of  said  Hay  County) 
that  the  Clerk  of  the  County  Court  certify  to  the 
Governor  that  a named  individual  had  made  full  payment 
of  the  purchase  price  of  the  following  described  Swamp 
and  Overflowed  Lands,  to-wit?  'fm;. 


“SWi  of  NWl-  of  Section  22,  Township  5l,  Range  27  W,  Ray  Gounfcy 
SW^  of  SW?  11  M M M M " u tt  « « 

of 


HI 


» 


« II 


We  are  further  advised  that  a patent  was  issued  for  the 
Southwest  Quarter  of  the  Southwest  Quarter  of  said  Section, 
Township  and  Range,  as  so  described,  but  no  patents  were  is- 
sued for  the  other  two  Quarter  Quarter  Sections  of  said  Sec- 
tion, Township  and  Range,  so  described  in  said  certification, 
one  of  the  two  Quarter  Quarter  Sections  being  the  Southwest 
Quarter  of  tho  Northwest  Quarter  of  eaid  Section,  Township 
and  Range  in  Ray  County,  Missouri,  and  being  the  Quarter 
Quarter  Section  Tract  for  which  a certified  copy  of  a patent 
thereto  hae  been  requested.  ~ 


On  the  question  of  the  authority  of  your  office  to  is- 
sue a patent  now  to  the  Southwest  Quarter  of  the  Northweet 
Quarter  of  Section  22,  Township  £1,  Range  27  West,  of  the 
Swamp  and  Overflowed  Lands  in  Ray  County,  Missouri,  atten- 
tion hae  been  directed  to  your  office  for  our  observation, 
on  the  right  to  issue  such  patent,  to  Section  2^1*080,  RSMo 
1949,  in  the  coneide ration  of  this  matter.  That  section 
re  ado  as  follows  s 

“In  order  to  convey  to  the  different  counties 
in  the  State  of  Missouri  a oomplete  title  to 
all  the  swamp  and  overflowed  lands  which  have 
been  granted  and  patented  to  the  state  of 
Missouri  by  an  act  of  congress , entitled  *An 
act  to  enable  the  state  of  Arkansas  and  other 
etates  to  reclaim  the  swamp  lands  within  their 
limits, ' approved  September  28,  1850,  the 
seoretary  of  state  is  hereby  directed  to  pre- 
pare a patent  or  patents,  embracing  all  tho 
swamp  or  :'.o vo rf lowed  lands  lying  within  the 
limits  of  the  several  counties  of  this  state, 
conveying  thereby  all  the  title  and  interest 
1 of  the  state  of  Missouri  in  and  to  such  lands. 
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Honorable  Walter  HL.  lobermant 


to  tile  counties  in  which,  such  lands  may 
lie,  and  when  such  patents  have  been  pre- 
pared as  provided  In  eections  241*010  to 
241*280,  they  shall  be  presented  to  and 
signed  by  the  governor  of  this  etate,  at- 
tested by  the  secretary  of  state,  and  re- 
corded by  the  secretary  of  state  in  his  of- 
fice.*1 

In  connection  with  Section  241*080,  eupra.  Section 
241*220,  in  the  same  chapter  of  the  present  revision  of 
the  statutes  of  this  State,  must  be  considered  and  its 
terms,  in  sequence  to,  and  as  a complement  thereof,  must 
be  applied  to  the  question  of  the  issuance  of  a patent 
dr  patents  in  this  case  to  the  Quarter  Quarter  Section 
of  land  here  Involved* 

We  assume  that  it  will  be  agreed  by  all  that  the 
legal  title  te  any  swamp  cr  overflowed  land  must  emanate 
from  the  government,  the  state,  or  a county,  as  the  case 
may  require,  in  perfecting  the  title  to  such  land,  by 
patent*  50  C. J*  1016  , states  the  text  on  this  principle 
as  follows  1 

"The  fee  in  ewamp  lands  remains  In  the  state 
or  the  county  until  the  execution  by  the 
proper  officer  of  a patent  or  deed  as  pro- 
vided by  the  statute,  but  when  the  patent 
for  such  land  Issues  It  relates  back:  to  the  ' 
date  of  the  sale* 

"Ordinarily  the  deed  or  patent  for  swamp 
lands  transfers  legal  title  to  the  grantee 
or  patentee,  and  It  is,  of  course,  evidence 
cf  such  title  in  the  grantee  or  patentee, 
and  Is  conclusive  or  sufficient  in  this  re- 
gard in  the  absence  of  any  showing  to  the 
contrary}  and  the  legal  title  must  prevail, 
unless  a prior  right  or  superior  equity  In 
the  opposing  claimant  I©  shown,  * # 

‘ (Citing  supporting  Missouri  authorities 
in  the  footnotes. ) 


Honorable  Walter  H.  Doberman: 


Tour  request  states,  as  we  Have  noted,  that  there 
Is  no  record  of  a patent  being  Issued  to  the  Southwest 
Quarter  of  the  Northwest  Quarter  of  Section  22,  Town- 
ship 51,  Range  27  West,  situated  in  Ray  County,  Missouri, 
to  an  individual  or  to  the  County  of  Ray* 

Said  Seotion  2i|l .080,  supra,  provides  for  the  issuing 
of  patents  by  the  State  to  the  different  counties  of  the 
State  wherein  swamp  and  overflowed  lands  lie  to  make  a 
complete  legal  title  to  any  such  lands  In  such  counties, 
which  said  lands  were  granted  and  patented  to  this  State 
by  the  Act  of  Gongress,  authorised  September  28,  185©* 

Sueh  purpose  clearly  appears  from  the  terns  of  the  section 
Itself,  The  seotion  provides  that  the  patent  conveying 
the  title  cf  the  State  to  any  county  in  which  such  lands 
11©  shall  be  prepared  by  the  Secretary  of  State  in  con- 
formity to  the  provisions  of  Seotions  2ijl,010  to  241*280, 
inclusive,  whioh  patent  shall  be  presented  to  and  signed 
by  the  Governor  of  this  State,  attested  by  the  Secretary 
of  State,  and  recorded  by  him  In  his  office* 

K Compliance  with  the  terms  of  eaid  Seotion  2l|l*080 
would  divest  the  State  of  its  title  to  such  swamp  and 
overflowed  lands,  and  invest  the  legal  title  to  such  lands 
In  the  several  counties  in  which  such  lands,  respectively, 
may  lie*  It  would  not  complete  the  legal  title  to  such 
land  in  a purohaser*  The  legal  title  in  that  event  would 
etill  remain  in  the  county  where  such  land  is  situated 
until  a patent  or  a deed  is  executed  by  the  proper  of- 
ficers conveying  the  title  of  the  oounty,  as  provided  by 
statute,  to  a purohaser,  or  his  heirs  or  assigns. 

Referring  further  to  the  certification  of  an  order 
by  the  County  Clerk  of  Ray  County  to  the  Governor  of 
this  State,  dated  July  l£,  1867#  that  an  individual  had 
paid  in  full  the  purchase  price  for  the  svrarap  and  over- 
f lotted  lands  described  in  your  request  as:  SW^  of 
of  Section  22,  Township  Si,  Range  27  W,  Ray  County;  SWf 
of -SW§-  of  Seotion  22,  Township  pi.  Range  2?  W,  Ray  County  j 
MW|-  of  SW-|  of  Section  22,  Township  $1,  Range  27  W,  Ray 
County,  and  giving  eon  si  deration  to  the  operation  and 
effect  of  such  payments  on  the  right  of  said  purchaser 
to  a patent  to  said  lands,  we  turn  to  the  statute  in 
force  at  the  time  of  the  certification  noted.  Ths  pro- 
visions of  the  Revised  Statutes  of  Missouri,  186*>, 


Honorable  Walter  H,  Tobemani 


constituted  the  law  of  this  State  on  that  subject  on 
July  l£,  1867#  the  date  of  the  certification  of  the 
order  to  the  Governor  by  the  Clerk  of  the  County  Court 
of  Ray  County,  Missouri,  that  the  purchase  price  had 
been  so  paid  for  the  Quarter  Quarter  Section  in  said 
Section,  Township  and  Range,  in  Ray  County,  Missouri* 
Ssction  ^ of  Chapter  lj.8  of  the  Revised  Statutes  of 
this  State,  1865>,  page  278,  then  read  as  follows* 

"Section  4*  Whenever  full  payment  shall 
be  made  for  any  of  said  lands  by  the  pur** 

. , chasers  thereof,  the  county  courts  shall 
cause  the  same  to  be  certified  to  ths 
governor, who  shall  thereupon  grant  to  ths 
purohaser,  hie  he ire  and  assigns,  a patent 
for  the  same;  which  patent  shall  be  signed 
by  the  governor,  countersigned  by  the  sscre- 
tary  of  stats,  and  be  recorded  in  the  office 
of  the  secretary  of  state," 

Section  4 of  Chapter  ij.8,  RSMo  186£,  supra,  was 
amended  haws  of  Missouri,  1868,  page  69,  to  authorize 
the  register  (registrar)  of  lands  to  issue  a patent  to 
swamp  and  overflowed  lands  conveying  ths  legal  title  of 
the  State  to  such  lands  to  the  purchasers  upon  certifi- 
cation by  the  County  Court  that  the  full  purchase  price 
therefor  has  been  paid.  The  saotlon  as  eo  amended  reads 
as  follows* 

"Whenever  full  payment  shall  be  made  for 
any  of  said  land  by  the  purchaser  thereof, 
the  ocunty  court  shall  cause  the  same  to 
be  certified  to  the  register  of  lands,  who 
shall  thereupon  issue  to  the  purchaser  or 
purchasere,  hie  or  their  heire  or  assigns, 
a patent  for  the  same,  whioh  patent  shall 
be  eigned  by  the  governor,  countersigned 
by  the  seoretary  of  state,  and  recorded 
in  the  offics  of  register  of  lands,” 

This  was  the  only  method  then  provided  by  lav;  for 
the  title  to  such  lands  to  pass  from  the  State,  The 
State  was  dealing,  eo  far  as  the  title  to  suoh  lands  was 
concerned,  directly  with  the  purchasers,  hence  a patsnt 
to  such  lands  was  granted  direotly  to  the  purchaser  by 
the  Governor  under  eald  section.  Section  Laws  of 
Missouri,  1868,  eupra,  page  69,  was  amended  by  Section 


Honorable  Walter  H.  Toberraant 


61 5k»  RSMo  1879*  Said  Section  6l5k  ae  eo  amended 
reads  as  follows t 


“After  full  payment , patent  to  issue,  bow-- 
Whenever  full  payment  shall  bs  made  for  any 
of  eaid  land  by  the  purchaser  thereof,  the 
oounty  court  ehall  cause  the  clerk  of  said 
Court  to  issue  to  the  purchaser  or  purchasers, 
his  or  their  heirs  or  assigns,  a patent  for 
the  same,  which  patent  shall  be  signed  by  ’ 
the  presiding  Judge  of  the  county  court* 

0 Clint e rs igned  by  the  clerk  thereof,  and  re- 
corded in  the  swamp  land  patent  book,  in 
the  office  of  the  county  clerk*  (Laws 
1868,  p,  69,8  4#  amended, )“ 

The  swamp  and  overflowed  lande  belonging  to  the  State 
were,  by  the  provisions  of  Chapter  III,  RSMo  1879*  donated 
by  the  State  to  the  several  oounties  in  which  suoh  lands 
lie,  as  the  absolute  property  of  such  counties,  in  order 
to  provide  for  the  reclamation  of  e uoh  lands  which  were 
granted  to  the  State  by  the  said  Act  of  Congress,  approved 
September  28,  1828,  and  to  be  sold  for  a county  echool 
fund  under  Section  6155*  RSMo  1879.  The  General  Assembly 
in  enacting  Seotion  61 5&*  RSMo  Xo79#  omitted  from  the  sec- 
tion the  provision  for  the  County  Court  of  a county  con- 
taining such  lands  to  certify  to  the  Register  of  Lands 
that  full  payment  had  been  made  for  any  euoh  land  by  a 
purchaser. 

The  General  Aseembly,  in  said  Section  6154  of  the 
Revision  of  1879#  having  donated  all  such  lande  in  the 
oounties  wherein  they  lie  to  suoh  counties,  separately, 
as  the  absolute  property  of  such  respective  oounties,  the 
General  Assembly  made  further  provision  to  effectuate 
such  donation  by  providing  that  such  counties  under  Sec- 
tion 61^3#  RSMo  1879,  may  sell  suoh  lands  as  public  lande, 
and  that  under  Sootion  6155  the  net  prooeeds  of  the  sale 
of  eueh  lands  by  such  oounties  shall  be  paid  into  the 
county  treasury  to  become  a part  of  the  public  school  fund 
of  any  such  county. 

The  General  Assembly  in  the  Session  of  1869  (Laws  of 
Missouri  1869,  page  66),  passed  a new  and  comprehensive 
Act  relating  to  patents  to  swamp  and  overflowed  lands  in 
this  State,  Seotion  1 of  that  Act  provided  that  the  State* s 
title  to  all  eueh  lands  should  be  conveyed  to  the  counties 
by  patent,  signed  by  the  Governor,  atteeted  by  the  Seoretary 
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of  State  and  recorded  by  the  Register  of  Lands  in  his 
office*  Said  Section  1 was  carried  into  the  Revision 
of  1879  as  Section  6200*  That  section,  RSMo  1879#  pages 
1221,  1222,  reads  as  follows* 

“Title  to  swamp  lands  to  be  conveyed  to 
counties* — In  or5er~ to  convey  to  the  dif- 
ferent counties  in  the  state  of  Missouri  a 
complete  title  to  all  the  swamp  and  over- 
flowed lands,  whloh  have  been  granted  and  ? 
patented  to  the  state  of  Missouri  by  an 
act  of  congress,  entitled  *An  act  to  enable 
the  state  of  Arkansas  and  other  states  to 
reclaim  the  swamp  lands  within  their  limits, 1 
approved  September  28,  1850,  the  register  of 
lands  is  hereby  directed  to  prepare  a patent 
or  patents,  embracing  all  the  swamp  or  over** 
flowed  lands  lying  within  the  limits  of  the 
several  counties  of  this  state,  oonveylng 
thereby  all  the  title  and  interest  of  the 
state  of  Missouri  in  and  to  such  lands , to 
the  counties  in  which  such  lands  may  lie, 
and  when  suoh  patents  have  been  prepared 
as  herein  provided,  they  shall  be  present- 
ed to  and  signed  by  the  governor  of  this 
state,  attested  by  the  secretary  of  state, 
and  recorded  by  the  register  of  lands  in 
his  office.  # -mV* 


The  Act  of  1869  (Laws  of  Missouri,  1869,  page  66), 
and  the  provisions  of  the  Revie  ion  of  the  ewamp  and  over- 
flowed lands  statutes  of  1879  contained  the  material  in 
their  several  sections  from  whioh  our  present  Section 
21J.1.080  relating  to  the  issuance  of  patents  to  such  lands 
is  derived.  The  preparation  of  patents  to  suoh  land  for 
their  signature  by  the  Governor  and  the  attestation  there- 
of by  the  Secretary  of  State,  and  their  later  reoording  in 
his  office,  were  among  the  duties  of  the  Register  of  Lands, 
The  office  of  Register  of  Lands  was  abolished  In  this  State 
in  1891*  The  Act  of  the  General  Assembly  discontinuing 
said  office  of  Register  of  Lands  (Laws  of  Missouri,  1891, 
page  181),  and  imposing  the  duties  of  that  office  upon  the 
Secretary  of  State  reads  as  follows  1 

“SECT 10 H 1*  The  of  flee  of  register  of  lande 
for  the  state  of  Missouri  shall  be  and  is 
hereby  abolished* 
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SEC.  2.  The  secretary  of  state  shall  per- 
form all  the  duties  heretofore  perfox'med 
by  and  no*? required.  of  the  register  of  lands* 

On  account  of  such  additional  duties  imposed 
upon  the  secretary  of  state,  he  shall  have 
one  .addltlondj;  Cierh. 

SEC.  3«  This/  law  shall  be  in  effect  from 
and  after  the  expiration  of  the  term  of  of- 
fice for.  which; the  present  register  of  lands 
v?as  elected.  Approved  February  25,  1891." 

The  provisions  for  the  assumption  and  performance  of 
the  duties  by  the  Secretary  of  State  formerly  imposed  upon 
the  Register  of  Lands  to  the  effect  that  the  Secretary  of 
State  should  prepare  a patent,  or  patents,  to  such  swamp 
and  overflowed  lands  lying  within/the  limits  of  such  coun- 
ties conveying  all  the  title  and  interest  to  the  State  of 
Missouri  in  and  to  such  lands  to  such  counties  and  that 
such  patents  be  presented  to  and  signed  by  the  Governor 
of  this  State,  attested  by  the  Secretary  of  State  and  be 
recorded  by  the  Secretary  of  State  in  his  office,  appear- 
ed in  the  Revised  Statutes  of  1899  as  Section  8244?  in  the 
Revision  of  1909  as  Section  8023?  in  the  .Revision  Of  1919 
as  Section  7020 j in  the  Revision  of  1929  as  Section  11156? 

In  the  Revision  of  1939  as  Section  12780,  and  appears  in 
the  present  Revision  'of  1949  as  our  present  Section  241.030. 

Upon  the  payment  of  the  purchase  price  for  such  lands 
and  the  certification  pf  the  order  to  the  Governor  by  the 
said  County  Clerk  of  Ray  County,  Missouri,  on  July  15,  1867, 
acknowledging  such  payment,  the  purchaser  then  and  thereby 
became  the  owner  of  the  equitable  title  to  such  swamp  and 
overflowed  land.  There  are  numerous  decisions  by  the 
Supreme  Court  of  this  State  so  holding. ' We  quote  from 
one  of  such  cases,  Kline  vs.  Groeschner,  280  Mo.  Rep.  599, 
where  the  Court,  l.c.  60S,  009,  saidi 

”**  * It  was  held  by  this  court  in  case  of 

Mosher  v.  Bacon,  229  Mo.  338,  where  land 
belonging  to  a county  is  sold  by  the  county, 
and  paid  for,  and  the  purchaser  receives  a 
certificate  of  purchase,  thereafter  the 
county  is  powerless  to  convey  it  to  another 
person.  The  purchaser  receiving  the  cer- 
tificate of  purchase  would  have  an  equitable 
title  which  would  be  good  againet  all  the 
world.  It  was  further  decided  in  that  case. 
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l.c.  349,  that  a purchaser  has  no  control 
over  the  land  office,  nor  over  the  state 
officers,  whose  duty  it  is  to  issue  a patent 
and  conform  to  the  requirements  of  the . law,  .•* 
and  the  failure  of  such  officer  to  do  his 
duty  in  that  respect  would  not  affeot  a pur- 
chaser^ right  or  title ,M 

Notwithstanding  the  payment  of  the  purchase  price  in 
full  for  such  lands,  and  that  thereby  the  purchaser  became 
the  owner  of  the  equitable  title  to  such  lands,  the  legal 
title  to  such  lands  still  remains  in  the  State  until  a 
patent  is  issued  by,  the  State  to  the  county*  and  remains 
in  the  county  until  a patent  is,  issued  to  such  land  by 
the  county  to  the  purchaser  or  his  heirs  Or  assigns,  W© 
not*  turn  to  said  Section  241 • 220  for  directions  for  issuing 
county  patents.  By  this  seotion  when  the  purchase  price 
for  swamp  and  overflowed  lands  has  been  paid  in  full,  as 
has  been  done  in  this  case,  the  State  having  00 nv eyed  its 
title  to  suoh  lands  by  patent  to  the  county,  a patent  con- 
veying the  legal  title  of  the  county  should  issue  from  the 
county  to  the  purchaser  or  his  heirs  and  assigns,  and  in 
this  oase  a patent  should  issue  from  Ray  County  to  the 
purchaser  or  his  heirs  or  assigns  to  the  Southwest  Quarter 
of  the  Northwest  Quarter  of  Section  22,  Township  £l#  Rang© 

2?  West,  in  Say  County,  Missouri,  to  complete  the  legal 
title  to  said  Quarter  Quarter  Seotion  so  involved. 

The  facts  and  conditions  recited  In  the  request  dis- 
close that  no  patent  has  ever  been  Issued  by  the  State  to 
Ray  County,  Missouri,  and  that  there  is  no  record  in  the 
office  of  the  Secretary  of  State  of  the  issuance  of  such 
patent  to  comply  with  the  terms  of  Section  241,080,  supra, 
to  the  Southwest  Quarter  of  the  Northwest  Quarter  of  Seotion 
22,  Township  51#  Range  2?  West,  in  said  Ray  County,  The 
purchaser  of  said  Quarter  Quarter  Section  of  land,  upon 
the  completion  of  the  payment  of  the  purchase  price  there- 
for, as  the  owner  of  the  equitable  title  to  said  land,  was 
than  entitled,  and  is  now  entitled,  to  patents,  respectively, 
from  the  State  to  Ray  County  and  from  said  county  to  said 
purchaser  or  his  heirs  and  assigns,  to  said  land. 

It  appears  to  be  clear  in  this  matter  that  a patent 
should  be  issued  by  the  Governor  for  the  State  according 
to  the  terras,  and  in  conformity  with  such  terms,  of  Section 
24l,080,  to  said  Ray  County,  to  said  lands.  But  this  is 
not  enough  to  complete  the  legal  or  "paper”  title  to  said 
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lands*  A patent  also  should  be  issued  to  said  lands  from 
the  County  of  Hay  to  the  present  owner  of  said  land,  under 
the  terms  of  said  Section  241*220,  conveying  to  such  owner 
the  legal  title  of  the  county  to  such  land* 


QQNC&HSIOH 

It  is,  therefore,  considering  the  premises,  the  opinion 
Of  this  offices 

1)  tat  in  order  to  perfect  the  legal  title  to  swamp 
and  overflowed  lands  in  any  county  in  this  State  wherein 
Such  lands  lie,  the  Governor  of  the  State  under  Section 
24-1  *080,  RSMo  1949,  may  sign  and  issue  a patent,  attested 
by  the  Secretary  of  State,  to  any  such  lands,  conveying 
thereby  all  title  and  interest'  of  the  State  of  Missouri 

in  and  to  such  lands  to  the  respective  counties  In  which 
such  lands  may  lie,  and  that  when  such  patent  Is  signed 
and  Issued  by  the  Governor,  attested  by  the  Secretary  of 
State,  it  Shall  be  recorded  by  the  Secretary  of  State  in 
his  office!  ' 

2)  That  it  is  the  further  opinion  of  this  office  that 
when  such  patent  to  the  county  wherein  such  lands  lie  has 
been  Issued  and  recorded  in  compliance  with  the  terms  of 
said  Section  241*080,  RSMo  1949,  and  when  payment 'in  full 
has  be  on  made  for  any  of  such  land  by  the  purchaser  there- 
of, the  County  Court  shall  cause  the  clerk  of  said  court 
under  Section  241*220,  RSMo  1949,  to  issue  to  the  purchaser, 
or  purchasers,  his  or  their  heirs  or  assigns,  a patent  for 
the  same,  which  patent  shall  be  signed  for  the  county  by 
the  Presiding  Judge  of  the  County  Court,  countersigned  by 
the  clerk  thereof  and  recorded  in  the  Swamp  Land  Patent 
Book  in  the  office  of  the  County  Clerk, 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr*  George  W»  Crowley, 

Very  truly  yours. 


GWC:Irk 


JOHN  M.  PALTON 
Attorney  General 


BTATE  PARKS:  Missouri  State  Park  Board  unauthorized  to 

APPROPRIATION:  establish  revolving  fund  for  payment  of 

expenses  of  concessions  in  state  parks. 


Honorable  0*  P,  Turley 

Chairman  of  the  Missouri  State  Park  Board 
Van  Buren,  Miss  ouri 

Dear  Mr  • Turley: 

This  will  acknowledge  receipt  of  your  request  for 
an  opinion  which  reads: 

n I should  like  to  have  an  opinion  on 
this  question: 

"Under  the  present  lav/  does  the  State 
Park  Board  have  authority  or  pov/er  to 
set  up  a revolving  or  operating  fund  and 
employ  some  person  on  a straight  salary 
to  operate  the  concessions  in  a state 
park?*4 

If  we  understand  your  request  correctly,  you  inquire 
if  the  Missouri  State  Park  Board  is  authorised  to  take  a 
portion  of  certain  money  appropriated  by  the  General  Assembly 
to  said  board  for  the  operation  ©f  state  parks  and  place  it 
In  a so-called  revolving  fund  to  be  placed  at  the  disposal 
of  an  employee  of  said  board  for  the  purpose  of  paying  ex- 
penses incurred  in  the  operation  of  a concession  or  conces- 
sions at  state  parks.  You  further  propose  to  place  in  said 
revolving  fund  all  income  derived  from  such  operations  of 
concessions  at  said  parks  and  finally  to  hold  said  employee 
accountable  for  same  to  your  board. 

Public  officers  are  merely  creatures  of  statutes  with 
limited  authority  and  possess  only  such  authority  as  vested 
in  them  by  statute  and  such  necessary  implied  authority  to 
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carry  out  that  expressed,  Lamar  Township  v.  City  of  Lamar, 

169  S,W.  12,  261  Mo*  171,  Ann.  Cas . 916,  D*  740}  State  ex  rel. 
Rosenthal  v»  Smiley,  263  S.W,  825,  3@4  Mo ♦ £49* 


Therefore,  the  Missouri  State  Park  Board  being  a creature 
of  statute  as  provided  Chapter  253 , Vernon* s Annotated  Missouri 
Statutes,  is  vested  only  with  such  authority  as  granted  by  the 
Legislature  and  necessary  implied  authority  to  carry  out  that 
granted  by  that  body. 

Chapter  253, supra,  does  not  provide  for  any  such  revolving 
fund  as  proposed  in  your  request*  Section  253.070*  Vernon*s 
Annotated  Missouri  Statutes  does  authorize  the  Missouri  State 
Park  Board  to  make  certain  necessary  expenditures  in  order  to 
perform  the  duties  imposed  upon  it  by  law.  However,  said  statute 
contains  a clause  restricting  the  manner  of  payment  and  provides 
that  expenditures  by  said  board  shall  be  allowed  and  paid  out 
of  funds  appropriated  for  such  purposes  in  the  manner  provided 
by  law* 

We  are  cognizant  of  the  fact  there  are  certain  revolving 
funds  established  by  acts  of  the  General  Assembly  for  certain 
departments  and  agencies  of  the  state.  However,  this  is  only 
by  reason  of  an  act  of  the  General  Assembly  authorizing  same, 
and  in  the  absence  of  such  legislation,  there  can  be  no  such 
revolving  fund. 

Since  the  Legislature  has  not  seen  fit  to  provide  for  such 
a revolving  fund  for  the  operation  of  concessions  in  state  parks 
by  the  Missouri  State  Park  Board,  we  must  conclude  that  it  was 
the  legislative  intent  that  said  board  should  not  operate  under 
a revolving  fund. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  in 
the  absence  of  a statute  authorizing  a revolving  fund  for 
operation  of  concessions  at  Missouri  State  Parks,  the  Missouri 
State  Park  Board  is  not  vested  with  authority  to  set  up  a re- 
volving fund  out  of  appropriations  to  said  board  for  such  purpose 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Aubrey  R.  Hammett,  Jr. 


Yours  very  truly. 


JOHN  M.  DALTON 
Attorney  General 


COURT  REPORTERS: 
COUNTY  COURTS: 


County  courts  not  required  to  defray 
any  costs  of  supplies  used  by  court 
reporter  in  preparing  transcripts 
called  for  in  Section  425.100,  RSMo 
1949  o 


January  11,  1954 


Honorable  Raymond  H.  Vogel 
Prosecuting  Attorney  of 

Cape  Girardeau  County 
Cape  Girardeau,  Missouri 

Dear  Sir* 

The  following  opinion  is  rendered  in  reply  to  your 
request  reading,  in  part,  as  follows: 

"The  former  Court  Reporter  for 
the  22th  Judicial  Circuit  made 
certain  bills  in  1951  for  paper 
clips,  envelopes  for  transcripts 
and  paper.  Apparently  all  of  these 
supplies  were  to  be  used  in  the  pre- 
paration of  transcripts  for  which  the 
Reporter  is  paid  according  to  the 
provisions  of  Section  4$5.100  V,A*M.S, 

Is  Cape  Girardeau  County  liable  to 
pay  its  proportional  share,  according 
to  population,  of  these  expenses?" 

Section  425.100,  RSMo  1949,  A.L.  1951,  H.  B.  2 55,  pro*. 
Tides  a definite  fee  as  compensation  to  a Court  Reporter  for 
preparing  a transcript  of  testimony.  No  reference  is  made  in 
such  statute  to  any  allowance  to  be  made  to  the  Reporter  for 
actual  expense  incurred  in  preparing  such  transcript.  Sections 
425.090  and  425.095,  RSMo  1949,  A.  L.  1951,  H.B.  32,  are  the 
only  statutes  w©  have  discovered  which  relate  specifically  to 
allowance  to  a Court  Reporter  for  money  actually  expended  by 
him  in  carrying  out  his  statutory  duties.  Such  statutes  read 
as  follows: 
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”435.090.  Certain  reporters  allowed 
actual  expenses  attending  court. ~ 

Every  official  court  reporter  of  a 
circuit  or  criminal  court  of  a judi- 
cial circuit  comprised  of  two  or  more 
counties  shall  be  allowed  and  paid 
all  sums  of  money  actually  expended 
only  in  necessary  hotel  and  traveling 
expenses  while  engaged  in  attending 
any  regular,  special  or  adjourned  term 
Of  court  at  any  place  in  the  judicial 
circuit  in  which  he  is  appointed,  other 
than  the  county  of  his  residence,  or 
while  engaged  in  going  to  and  from 
any  such  place  for  the  purpose  of 
attending  such  terms  of  court.  Such 
moneys  shall  be  paid  out  of  the  county 
treasuries  of  the  respective  counties 
in  said  judicial  circuit  in  proportion 
to  their  respective  population.” 

”435.095*  Expenses  of  reporter  when 
transferred.— Whenever  any  official 
court  reporter  of  any  circuit  court 
or  a court  of  common  pleas  shall  be 
temporarily  transferred,  as  provided 
in  section  435.055,  he  shall,  in  addi- 
tion to  the  salary  provided  by  law,  be 
reimbursed  for  his  actual  and  necessary 
travel  and  other  expenses  Incurred  in 
the  performance  of  such  temporary  duty. 

Such  expenses  shall  be  paid  out  of  the 
state  treasury  upon  certification  by 
such  transferred  official  court  reporter, 
and  approval  by  the  chief  justice  of  the 
supreme  court.” 

A reading  of  the  statutes  quoted  above  discloses  that  the 
allowance  to  be  made  to  the  Court  Reporter,  referred  to  therein, 
only  comprehends  necessary  hotel  and  traveling  expenses. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  Circuit  Court  Re- 
porters are  required  to  furnish,  at  their  own  expense,  supplies 
required  in  the  preparation  of  transcripts  called  for  by  Section 
435*100,  R.  S.  Mo.  1949,  A.L.  1951,  H.  B.  33,  and  County  Courts 
are  not  required  to  defray  any  portion  of  the  cost  of  such  sup- 
plies. 
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The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Mr,  Julian  L,  O’Malley, 

Yours  very  truly, 


JOHN  M.  DALTON 
Attorney  General 
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TAXATION:  Steamboat  engaged  in.  interstate  commerce  and  owned 

STEAMBOATS:  by  Delaware  company  is  not  subject  to  ad  valorem 
taxes  in  Missouri. 


July  21,  1954 


Honorable  Raymond  H.  Vogel 

Prosecuting  Attorney 

Gape  Girardeau  County 

Farmers  & Merchants  Bank  Building 

Gape  Girardeau,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
Of  this  department  reading  as  follows* 

«I  hereby  request  your  official  opinion 
on  the  matter  set  out  in  the  following 
paragraphs  * 

RA  motor  vessel,  the  Stanton  K.  Smith,  is 
owned  by  the  Missouri-Illinois  Barge  tine 
Company,  a Delaware  corporation*  Fifty 
per  cent  of  the  stock  of  this  corporation 
is  owned  by  persons  who  reside  in  Cape 
Girardeau  and  fifty  per  cent  is  owned  by 
persons  who  reside  in  Illinois*  It  ap- 
pears that  the  State  of  Delaware  has  not 
ahseseed  any  tax  against  this  property* 

The  assessor  of  Gape  Girardeau  County  has 
assessed  personal  property  taxes  against 
the  property.  The  property  is  used  to 
transport  goods  along  the  Mississippi 
River  and  its  tributaries  and  the  intra- 
coastal canal.  Apparently,  the  property 
does  not  stay  within  Cape  Girardeau  County 
for  very  long  periods  of  time.  At  present 
there  is  no  repair  dock  in  Cape  Girardeau 
County  for  this  property,  although  it  is 
expected  that  one  will  be  built  in  the 
future  and  repairs  will  be  made  in  Cape 
Girardeau  County. 
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* * ■ # # ■ * 

"May  the  assessor  of  Cape  Girardeau  County 
assese  personal  property  tax  against  motor 
Vessels  and  barges  of  a foreign  corpora- 
tion, which  boate  and  bargee  are  sometimes 
located  within  Cape  Girardeau  County  but 
are  almost  continually  operating  in  Inter- 
state commerce?  Would  it  make  any  differ- 
ence if  the  veesele  are  manned,  serviced 
and  repaired  in  Cape  Girardeau  County?*1 

Steamboats  and  other  vessels  used  in  navigating  the  waters 
of  this  etate  have  been  classified  specially  for  the  purpose  of 
taxation  under  ths  provisions  of  Chapter  154  > RSMo  1949*  The 
pertinent  statutes  read  as  follows t 

154.010? 

"1,  Steamboats  and  other  boats  and  vessels 
used  in  navigating  the  waters  of  this  etate, 
and  all  shares,  stocks  and  interest  therein, 
are  hereby  declared  a special  class  of  prop- 
erty for  the  assessment  and  collection  of 
taxes  * 

”2.  All  taxee  on  such  property  shall  be 
assessed  and  collected  in  the  county  or  city 
In  which  the  owner  or  owners  of  said  property 
may  reside  at  the  time  of  assessment.” 

154.02C: 

”1.  Upon  due  return  being  made  to  the  as- 
sessor of  the  proper  county  or  city  by  the 
owner  of  any  steamboat  or  other  water  craft, 
upon  demand  therefor  the  assessor  ehall 
issue  a certificate  for  suoh  boat  setting 
forth  the  fact  of  the  return,  with  ths  name 
of  the  owner  and  that  of  the  boat  and  also 
the  residence  of  the  owner  and  the  date  of 
the  return,  stating  the  same  to  have  bsen 
done  in  accordance  with  this  ohapter . The 
certificate  shall  be  taken  and  held  to  be 
conclusive  evidence , of  the  statements  and 
facts  therein  made  and  reoited,  by  all 
courts  and  officers  in  this  state. 


2- 
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”2,  Such  certificate  shall  be  framed  and 
hung  up  in  the  cabin  of  the  boat  in  a 
conspicuous  place. ” 

Inasmuch  as  your  letter  of  inquiry  disoloses  that  the 
steamboat  under  consideration  is  owned  by  a Corporation,  your 
attention  ie  further  directed  to  Section  137 » 095,  RSMo  1949, 
which  reads  as  follows { 

"All  tangible  personal  property  of  business 
and  manufacturing  corporations  shall  be 
taxable  in  the  county  in  which  such  property 
may  be  situated  on  the  first  day  of  January 
of  the  year  tor  which  such  taxes  may  be  as- 
sessed, and  eyery  business  or  manufacturing 
corporation  having  or  owing  tangible  personal 
property  on  the  first  day  of  January  in  each 
year,  which  shall,  on  said  date,  be  situated 
in  any  other  County  than  the  one  in  which 
said  corporation  is  located,  shall  make  re- 
turn thereof  to  the  assessor  of  euch  county 
Cr  township  where  situated,  in  the  same  man- 
ner as  other  tangible  personal  property  is 
required  by  law  to  be  returned." 

in  an  early  case  entitled  Gity  of  St.  Louis  v.  Wiggins 
Ferry  Company,  reported  40  Mo.  581  (erroneously  cited  580  in 
Mo.  Big.),  the  court  had  under  consideration  the  validity  of 
a tax  imposed  under  a city  ordinance  upon  a ferry-boat  op era t 
ing  between  Illinois  and  Missouri. 

In  upholding  the  validity  of  the  tax  the  court  made  the 
following  specifications? 

"The  faots  stated  show  that  the  city  of 
St.  Louis  was  the  domicil  and  home  port 
of  these  ferry  boats ; that  the  owner, 
though  a corporation  created  in  another 
State , had  a principal  office  and  place  of 
business  in  this  city,  and  was  a resident 
here  within  the  meaning  of  our  law;  that 
the  chief  officers  of  the  company  resided 
here,  and  were  the  acting  managers  for  the 
owner,  and  that  the  boats  plied  from  and 
to  their  home  port,  and  were  subject  to 
the  immediate  control  of  the  officers  and 
agents  residing  here.  That  the  boats, 
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when  not  in  Use,  were  laid  up  on  the  oppo- 
site shore,  or  that  the  harbor  regulations 
did  not  permit  them  to  lie  at  the  city 
wharf  longer  at  a time  than  was  necessary 
for  receiving  and  discharging  freight  and 
passengers , or  that  ths  company  also  had  an 
office  and  place  of  business  in  Illinois , 
or  that  two-thirds  of  the  stook  was  owned 
in  this  city  and  in  other  States  than  Illin- 
ois, are  all  immaterial  circumstances.  The 
property  ie  not  assessed  to  the  stockholders, 
but  to  the  corporation  by  name.  It  makes  no 
difference  where  the  shareholders  reside*- 
Queen  v*  Arhaud,  9 Adolph  & Ellis , 606  j Ang. 

Corp.  Seo.  109.  The  corporation  is  taxed 
as  owner,  and  in  respect  of  the  boats  as 
specific  personal  chattels,  and  not  at  all 
in  respect  of  ths  stock  or  income . The 
personal  property  of  the  company  which  is 
permanently  located,  or  actually  situated 
in  Illinois,  is  no  doubt  taxable  there  only, 
but  these  registered  boats  must  be  held  to 
be  taxable  here  only.  * * 

However,  in  a subsequent  suit  involving  taxss  of  the  same 
nature  which  ultimately  reached  the  Supreme  Court  of  the  United 
States  and  ie  reported  as  City  of  St.  Louis  v.  Wiggins  Perry 
Company,  75  U.S.  423,  11  Wall.  20  Lawyer^  Edition  192,  the 
action  of  the  Circuit  Court  of  the  United  States  for  ths  Dis- 
trict of  Missouri  in  holding  the  subsequent  taxss  invalid,  was 
affirmed.  The  case  was  decided  upon  a factual  issue  in  that 
the  lower  court  had  determined  ae  a matter  of  fact  that  at  no 
time  was  the  ferry  boat  involved  "within  the  City  of  St.  Louis" 
as  would  have  been  necessary  to  confer  jurisdiction  upon  that 
municipality  to  Impose  a tax  thereon.  In  disposing  of  the  case 
and  referring  to  the  factual  determination  made  by  the  lower 
court  the  Supreme  Court  said: 

" * * * The  court  found  that  the  boate, 

'when  not  In  actual  use,  were  laid  up  by 
the  Illinois  shore , and  wers  forbiddsn, 
by  a general  ordinance  of  the  city  of  St, 

Louis  regulating  ferries  and  ferry-boats , 
to  remain  at  the  St.  Louie  wharf  or  land- 
ing longer  than  ten  minutes  at  a time . * 

A tax  was  paid  upon  the  boats  in  Illinois. 

Their  relation  to  the  city  was  merely  that 
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of  contact  there,  ae  one  of  the  termini 
of  their  transit  across  the  river  in  the 
prosecution  of  their  business.  The  time 
of  suoh  contact  was  limited  by  the  city 
Ordinance.  Ten  minutes  was  the  maximum 


of  the  Stay  they  were  permitted  to  make 
at  any  one  time.  The  owner  wae  in  the  eye 
of  the  law  a citizen  of  that  state,  and 
from  the  inherent  law  of  its  nature  could 
not  emigrate  or  become  a citizen  elsewhere. 
As  the  boats  were  laid  up  on  the  Illinois 
shore  when  not  in  use,  and  the  pilots  and 
engineers  who  ran  them  lived  there,  that 
locality,  under  the  elrcumetancas , must  be 
taken  to  be  their  home  port.  They  did  not 
so  abide  within  the  city  ae  to  become  in- 
corporated with  and  form  part  of  its  per- 
sonal property.  Hays  v,  Pacific  S.  3.  Go,, 
1?  HoW i 599,  I?  L.  ed/~25ffT  ATbany  y, 
Meekin,  3 Ind.  431 • Hence  they  were  beyond 
the  "Jurisdiction  of  the  authorities  by 
which  the  taxes  were  assessed,  and  the 
validity  of  the  taxes  cannot  be  maintained. 
R.  Co.  v.  Jackson,  7 Wall.  262,  19  1.  ed. 
58.^  *“*» TKpAasis  theirs . S 


There  are  two  later  cases  of  the  United  States  Supreme 
Court  which  bear  Upon  the  problem  you  have  presented.  In  Qtt 
V,  Mississippi  Valley  Barge  Line  Company,  et  al.,  reported 
336  United  States  169,  69  Supreme  Court  432,  that  court  had 
under  consideration  the  validity  of  a tax  imposed  by  the  State 
of  Louisiana,  The  property  owners  were  foreign  corporations 
of  that  state  and  were  engaged  in  interstate  commerce  up  and 
down  the  Mississippi  and  Ohio  Rivers,  No  taxes  ware  imposed 
upon  the  physical  assets  of  the  corporations  in  the  states  of 
their  incorporation. 


The  Supreme  Court  applied  the  rule  that  vessels  engaged 
in  interstate  commerce  are  normally  taxable  eolely  at  the  domi- 
cile of  the  owner  exoept  in  instances  in  which  such  property 
acquired  an  actual  situs  eleswhere.  Tbe  Wiggins  Ferry  Company 
caee,  cited  supra,  wae  referred  to  in  the  course  of  the  opinion 
ae  enunciating  this  rule.  However,  the  validity  of  the  Louisi- 
ana tax  was  sustained  upon  a finding  that  under  the  facts  a 
taxable  situs  had  been  acquired  within  the  State  of  Louisiana. 
However , the  Supreme  Court  further  declared  that  even  in  those 
circumstances  a reasonable  apportionment  must  of  necessity  be 
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made  by  the  taxing  authority  in  order  that  neither  the  Due  Pro- 
cess clause  nor  the  Commerce  clause  of  the  Federal  Constitution 
might  be  impinged  upon.  The  decision  turned  to  a great  extent 
^upon  the  assurance  of  the  Attorney  General  of  the  State  of 
Louisiana  that  the  tax  sought  to  be  sustained  in  fact  was  only 
an  average  portien  of  the  property  of  the  foreign  corporation 
permanently  within  the  State  of  Louisiana  throughout  the  taxing 
year. 

Subsequently,  the  same  court  decided  Standard  Oil  Company 
V.  Peck,  which  is  reported  342  U.S*  382,  72  Supreme  Court  309. 

; There  under  consideration  wee  the  applicability  of  the  Ohio 
taxing  statutes  to  the  property  of  a domestic  corporation  of 
that  state  consisting  of  transportation  barges,  etc*,  which  in 
fact  did  not  oome  within  the  State  of  Ohio  but  wers  continuously 
used  in  the  waters  of  foreign  statee.  The  State  of  Ohio  again, 
upon  language  found  in  the  Wiggins  Ferry  oase  cited  supra,  Urged 
its  power  to  tax  the  whole  of  the  corporation  property*  The 
court  declared,  however,  that  the  rationale  of  the  earlier  cases 
had  been  revoked  in  Ott  v.  Mississippi  Barg©  Line  Company,  cited 
and  dieoussed  herein  supra.  The  State  of  Ohio  further  urged 
that  the  faots  in  the  case  then  under  disoussion  did  not  disclose 
that  any  specif! oally  defined  portion  of  the  domiciliary  corpus 
had  acquired  a taxable  situs  elsewhere.  The  Supreme  Court  held 
that  inasmuch  as  property  so  used  was  susceptible  of  being  sub- 
jected to  the  taxing  power  of  other  jurisdictions  wherein  a 
taxable  situs  might  be  acquired,  the  State  of  Ohio  could  not  tax 
the  entire  property  of  the  corporation*  The  court  used  the  fol- 
lowing language? 

« * *■ * No  one  vessel  may  have  been  con- 
tinuously in  another  state  during  the  tax- 
able year.  But  we  do  know  that  most,  if 
not  all,  of  them  were  operating  in  other 
waters  and  therefore  under  Ott  v.  Missis- 
sippi Barge  Line  Co* , supra,  oould  be  taxed 
by  the  several  states  on  an  apportionment 
basis.  The  rule  which  permits  taxation  by 
two  or  more  states  on  an  apportionment 
baeis  precludes  taxation  of  all  of  the 
property  by  the  state  of  the  domicile.  See 
Union  Refrigerator  Transit  Co.  v.  Common- 
wealth of  Kentucky,  199  U.S.  194,  26  S.  Ct. 

36,  50  L.  Sd,  150.  Otherwise  there  would 
be  multiple  taxation  of  interstate  opera- 
tions and  the  tax  would  have  no  relation  to 
the  opportunities,  benefit© , or  protection 
which  the  taxing  state  gives  those  opera- 
tions.” 
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We  have  examined  the  statutory  law  of  the  State  of  Mis- 
souri and  have  given  due  regard  to  the  facts  relating  to  the 
operation  of  the  steamboat  as  set  forth  in  your  letter  of 
inquiry.  We  believe  that  neither  the  State  of  Missouri  nor 
any  of  its  eubdi visions  have  the  power  to  Impose  ad  valorem 
tax  upon  the  veesel  mentioned  in  your  letter  of  inquiry  for 
the  following  reasons t 

. •*.  , . ■ ■ : • 

fl)  The  operations  of  the  vessel  are  not  such  as  to  indi- 
cate that  a taxable  eitus  has  been  acquired  within  the  State  of 
/ Missouri;  and, 

(2)  That  even  assuming  that  such  a taxable  situs  has 
been  acquired,  no  basis  for  the  ratable  apportionment  of  the 
valuation  of  such  vessel  has  been  establlehed  under  Missouri 
statutes  so  as  to  avoid  the  inhibitions  of  the  Due  Procese  and 
Commerce  clauses  of  the  Federal  Constitution. 

CONCLUSION 

In  the  premises  we  are  of  the  opinion  that  a vessel  engaged 
in  interstate  commerce  and  owned  by  a foreign  corporation  may 
not  be  subject  to  ad  valorem  taxation  by  the  State  of  Missouri 
or  any  of  its  subdivisions. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  aesistant,  Will  F.  Berry,  Jr. 

Very  truly  yours, 


John  M.  Dalton 
Attorney  General 


WFB/vlw/vti 
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: Priority  of  service  of  terms  of  punishment, 


March.  11,  1951+ 


Honorable  Stanley  Walla ch 
X’roseoutlng  Attorney 
St.  Louis  County 
Clayton,  Missouri 

Pear  Sir: 

Reference  is  made  to  your  request  for  an  official 
opinion  of  this  department  reading  as  follows: 

‘'Request  is  herewith  presented  for 
opinion  directing  us  as  to  proper  pro- 
cedure in  the  following  cause. 

"One  John  Poe  was  charged  in  this  juris- 
diction with  3 separate  felonies. 

"in  the  first  case  tried  he  was  charged 
Burglary  1st  Degree,  found  guilty  and 
convicted  for  a term  of  10  years,  10 
due  course  motion  for  new  trial  was  over- 
ruled and  defendants  application  for 
Appeal  to  Supreme  Court  filed.  Same  now 
pending  in  process. 

"While  his  motion  for  new  trial  was  pending 
in  the  matter  above  mentioned  he  was  tried 
on  a further  charge  and  found  guilty  and 
punishment  assessed  at  1 year  in  County 
Jail » 

"The  3d  charge  is  pending  awaiting  trial. 
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’’Our  question  is,  shall  we  retain  custody 
of  defendant  In  our  County  to  jail  to  serve 
first,  the  sentence  of  1 year  in  the  County 
jail,  and  upon  completion  thereof  commit 
him  to  the  State  Penitentiary  on  the  first 
mentioned  sentence?  or,  commit  him  at  this 
time  to  the  State  Penitentiary  in  accord* 
ance  with  the  10  year  sentence  and  place 
our  ’’Hold”  upon  completion  thereof  to  be 
returned  to  serve  the  1 year  County  jail 
sentence, 

"As  it  now  stands  our  Sheriff  is  holding 
2 commitments j one  for  the  1 year  county 
jail  sentence  and  tile  other  for  commitment 
of  the  defendant  to  the  State  Penitentiary 
on  the  10  year  sentence, 

"Will  you  kindly  advise  promptly,  and  oblige." 

In  the  above-quoted  request  we  have  taken  the  liberty 
of  inserting  the  name  "John  Doe”  for  that  of  the  person 
which  appears  therein.  Further,  in  preparation  of  the  opinion 
we  have  assumed  that  the  acts  constituting  the  second  felony 
were  not  committed  subsequent  to  the  first  trial  and  that  the 
record  in  both  cases  is  silent  as  to  whether  the  sentences 
are  to  be  served  concurrently  or  consecutively. 

It  will  ;be  observed  at  the  outset  that  the  only  convic- 
tion which  has  become  final  is  the  one  under  which  sentence 
of  one  year  in  the  eounty  jail  has  been  imposed.  It  there- 
fore seems  appropriate  that  the  Sheriff  of  St.  Louis  County 
Incarcerate  the  defendant  under  such  commitment  in  order  that 
compliance  may  be  had  with  the  punishment  imposed  thereunder. 

It  is  true  that  ordinarily  sentences  imposed  by  the 
same  court  upon  the  same  defendant,  in  the  absence  of  a 
direction  of  the  trial  court  to  the  contrary,  are  to  be 
served  concurrently.  In  this  regard  we  direct  your  attention 
to  Williford  v,  Stewart,  198  S.W*  (2d)  12,  in  which  the  de- 
fendant had  pleaded  guilty  on  February  6,  1933*  in  the  Jackson 
County  Circuit  Court  to  four  felonies.  Subsequently,  on 
April  8th,  1933*  iw  the  same  court,  although  in  a different 
division  thereof,  the  same  defendant  was  convicted  of  a further 
crime.  Ho  direction  appeared  in  the  judgment. in  the  latter 
case  as  to  whether  the  sentence  imposed  therein  should  be 
served  concurrently  or  consecutively  with  the  sentences  imposed 
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In  the  four  prior  eases*  The  Supremo  Court  of  Missouri  held. 

In  these  circumstances  that  all  of  the  sentences  imposed 
should  run  concurrently.  The  Court  said,  l*c.  15* 

Hfhe  ^judgment  of  the  trial  court  being 
controlling,  we  must  reject  the  spurious 
recital  in  the  commitment  that  the  burglary 
and  larceny  four  year  aggregate  sentence 
and  the  automobile  theft  15  year  sentence 
should  run  consecutively,  and  must  hold  they 
run  concur  re  n t ly  — whi  ch  means  that  the  period 
of  the  petitioner’s  legal  incarceration  began 
on  February  jS,  1933  and  ran  for  2 months  and 
2 days  under'  the  burglary  and  larceny  aggregate 
sentence  until  April  8,  1933 » when  the  15  year 
sentence  in  the  automobile  theft  case  was  pro- 
nounced , From  there  on  the  sentences  in  the 
five  cases  ran  concurrently  as  far  as  coinci- 
dent, and  until  the  end  of  the  15  year  sentence, 
making  a total  period  of  15  years,  2 months 
and  2 days,  Under  the  three-fourths  rule, 
allowed  by  Sec . 9086  for  good  behavior,  this 
time  would  be  reduced  to  11  years,  4 months 
and  17  days.” 

We  think  that  this  rule  would  be  controlling  in  the 
instant  case  were  it  not  for  the  further  fact  that  the  de- 
fendant in  the  case  about  which  you  have  inquired  was  sentenced 
to  separate  institutions.  This  circumstance  invokes  a further 
rule  which  has  been  declared  by  the  Supreme  Court  in  Anthony 
V,  Kaiser,  169  S.W,  (2d)  47,  l.c,  49  to  the  following  effect: 

"Ordinarily  sentences  to  different  insti- 
tutions are,  in  the  very  nature  of  things , 
cumulative  and  not  concurrent.  * 

The  converse  of  this  ‘rule  was  again  stated  by  this 
Court  in  McCracken  v*  Kaiser,  179  S.W.  (2d)  470,  where  the 
following  language  appears: 

"The  general  rule  is  that  in  the  absence 
of  an  applicable  statute  making  the  terms 
successive,  or  a direction  to  that  effect 
in  the  sentence  or  commitment,  terms  imposed 
by  the  same  court  to  the  same  institution 
are  to  be  regarded  as  concurrent.  ■» 
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From  the  foregoing  we  take  it  to  be  the  rule  that  sen- 
tences to  separate  institutions  in  the  circumstances  described 
in  your  letter  of  inquiry  are  to  be  served  consecutively  in 
the  absence  of  a direction  by  the  trial  court  to  the  contrary. 
We  are  further  persuaded  to  this  view  with  respect  to  the  in- 
stant case  by  reason  of  the  fact  that  the  sentence  in  the 
first  case  has  not  as  yet  become  final  in  the  sense  that  it 
amounts  to  a "conviction"  until  affirmed  on  the  pending  appeal. 
It  is  of  eourse  true  that  the  defendant  may  be  committed  pend- 
ing the  appeal  absent  the  giving  of  a supersedeas  bond  (as  to 
which  your  letter  of  inquiry  is  silent)  but  in  the  event  of  a 
reversal  and  possible  discharge  of  the  defendant  the  case 
would  stand  as  though  no  "conviction"  had  ever  been  had. 


COM  CLUSION 

In  the  premises  we  are  of  the  opinion  that  in  the  circum- 
stances outlined  in  your  letter  of  inquiry  the  defendant  should 
be  committed  to  the  county  jail  of  St.  Louis  County,  Missouri, 
to  serve  the  sentence  imposed  upon  him  of  one  year  in  that  in- 
stitution, and  there  to  be  held  until  discharged  according  to 
law. 


We  are  further  of  the  opinion  that  upon  compliance  with 
such  sentence  the  defendant  should  thereafter  be  committed 
to  the  Missouri  State  Penitentiary  to  serve  the  sentence  of 
ten  years  in  that  institution  in  accordance  with  the  sentence 
imposed  upon  him  in  such  other  case,  provided  of  course,  that 
such  conviction  be  affirmed  on  the  pending  appeal  to  the  Supreme 
Court  of  Mis  s ouri , 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant.  Will  F,  Berry,  Jr, 


Very  truly  yours, 


WFB : vlw 


JOHN  M.  DALTON 

Attorney  General 


LOTTERIES:  ’’Automobile  Game*’  consisting  of  numbered 

’’AUTOMOBILE  GAME”  IS  A rectangular  track  over  which  small  auto- 
LOTTERY:  mobile  is  made  to  run  is  game  of  chance 

rather  than  of  skill.  For  payment  in  ad- 
vance of  cash  fee,  one  is  permitted  to  operate  device.  Device  is 
operated  when  the  player  first  selects  number,  then  propels  auto- 
mobile so  that  it  hits  bumpers  at  each  end  of  track.  Only  when 
automobile  stops  on  previously  selected  number  is  player  awarded 
a prize.  Said  operation  involves  consideration,  chance  and  prize 
and  is  a lottery  within  the  meaning  of  Missouri  lottery  statutes, 
particularly  Section  563-430  RSMo  1949,  declaring  the  making  or 
establishing  of  a lottery  a crime. 


June  7,  1954 


Ion,  Stanley  Wallaoh 
Prosecuting  Attorney 
St* ■ Louis  County 
Clayton, . Missouri ' 

Peer  Sin 

This  department  is  In  receipt  of  your  recent  request  for  a 
legal  opinion  which  reads,  in  part,  as  follows* 

’’’Mr,  George  F,  Dusker  of  37  Sappington  Acres 
Drive,  St*  Louis  (23)  Missouri,  called  at 
this  office  accompanied  by  Rev*  O’Connell 
of  the  Seven  Holy  Founders  Church  in  Affton, 
Missouri,and  presented  to  me  yourletter 
to  Mr,  Dusker  dated  April  28,  1954*  in 
reference  to  your  legal  opinion  on  whether 
♦Parte*  and  ‘Hoopla*  are  games  of  chance* 

ttIn  addition  they  submitted  to  me  the  attached 
memorandum  of  the  contest  they  propose  to  con- 
duct at  their  Church  picnic  on  Saturday,  May  29, 

1954,  and  they  have  requested  that  I ask  your 
office  to  render  a further  opinion  as  to  whether 
the  contest  as  set  forth  in  said  memorandum 
constitutes  a violation  of  the  gambling  laws 
of  this  State *” 

The  pertinent  parts  of  the  memorandum  attached  to  the  opinion 
request  also  read  as  follows: 

c*  # The  concession  stands,  which  we  propose 
to  operate  are*  Country  Store,  Fancy  Work, 

Ham  and  Bacon,  Esquire  and  Sports,  At  these 
booths  merchandise  prises  will  be  gJven  to 
the  person  who  displays  the  most  skill  at 
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hitting  the  target  with  a dart  or  at  pro- 
pelling a small  auto  so  that  it  will  stop 
on  the  number  he  has  previously  selected, 

"«■  * In  the  auto  game  the  contestant  must 
select  his  number  and  then  push  the  car  on 
a track  so  that  it  hits  both  bumpers,  located 
at  the  ends  of  the  track  and  then  have  it 
stop  on  the  number  he  has  selected.  When 
this  is  done,  the  contestant  is  awarded  a 
basket  of  groceries,  or  a pair  of  pillow 
cases  or  some  other  prize*  # « «■” 

Helther  your  letter  nor  the  attached  memorandum  indicate 
whether  a certain  amount  of  money  Is  required  to  be  paid  in  ad- 
vance to  the  attendant  in  charge  of  the  automobile  game  by  one 
desiring  to  play  said  game.  However,  from  the  statement  of 
facts,  it  appears  that  said  automobile  game  is  to  be  one  of  the 
main  attractions  of  the  proposed  picnic,  and  also  since  the  pro- 
ceeds from  the  concessions  at  the  picnic  are  to  be  used  for  spe- 
cified purposes,  we  assume  that  a certain  sum  of  money  must  be 
paid  in  advance  by  all  the  persons  who  play  said  game. 

The  inquiry,  in  effect,  is  whether  or  not  the  game  referred 
to  in  your  letter  and  attached  memorandum  is  a lottery,  and  in 
violation  of  the  gambling  laws  of  this  State, 

Before  the  operation  of  any  device  or  game  can  be  classified 
as  a lottery,  within  the  contemplation  of  the  statutes  governing 
lotteries,  it  is  generally  considered  that  three  necessary  ele- 
ments must  co-exist  at  the  time  such  device  or  game  is  operated, 
namely,  consideration,  chance  and  prize,  A detailed  discussion 
of  these  elements,  and  whether  or  not  in  the  instances  referred 
to,  the  devices  were  lotteries  within  the  meaning  of  the  Missouri 
statutes  is  given  in  an  official  opinion  of  this  department  render- 
ed to  the  Hon*  Douglas  W.  Green,  Prosecuting  Attorney  of  Greene 
County,  Missouri,  on  March  17,  195>3«  Said  opinion  is  supported  by 
some  Supreme  Court  decisions  which  define  and  elaborate  upon  the 
subject  of  lotteries.  The  ruling  of  said  opinion  is  in  point,  and 
is  fully  applicable  to  the  present  inquiry,  therefore  we  enclose  a 
copy  of  same  for  your  consideration. 

When  we  re-examine  the  description  and  manner  of  playing  the 
game  as  given  in  the  opinion  request  and  memorandum,  it  is  apparent 
that  the  operation  of  said  game  involves  a consideration.  Suoh 
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consideration  is  the  cash  price  paid  in  advance  by  the  contestant 
for  the  privilege  of  playing  said  game. 

It  is  obvious  that  chanee  plays  a large  part  in  the  selection 
of  the  numbers  and  ifa  causing  the  automobile  to  stop  upon  the  num- 
bers selected,  and  that  the  part  played  by  skill  is  very  small.  Ho 
matter  how  skillful  a player  may  be,  if  for  some  reason  the  auto- 
mobile did  not  stop  upon  the  number  selected,  according  to  the  rules* 
he  could  not  be  awarded  the  prise,  for  only  those  who  are  lucky  can 
win  the  prize*  hence  it  appears  that  chance,  rather  than  skill.  Is  a 
determining  factor  in  winning  such  prize.  The  memorandum,  in  refer- 
ence to  the  conclusion  of  the  game*  that  Is,  when  a successful^ flayer 
causes  the  automobile  to  stop  upon  the  number  selected,  specifically 
states*  11  When  this  is  done,  the  contestant  is  awarded  a basket  of 
groceries  or  a pair  of  pillow  cases  or  some  other  prize.”  Here  we 
see  that  a prize  is  one  of  the  elements  in  the  playing  of  the  game* 

In  view  of  the  foregoing,  it  is  our  thought  that  the  playing  of 
the  automobile  game  described  in  the  opinion  request  and  memorandum 
involves  three  elements  necessary  to  constitute  a lottery,  namely, 
consideration,  chance  and  prize j consequently,  said  game  is  a lottery 
within  the  meaning  of  Missouri  lottery  statutes,  particularly  Section 
5>63*ll30  RSMo  1949,  declaring  the  making  or  establishing  of  a lottery 
to  be  a crime* 


CONCLUSION 

It  is  the  opinion  of  this  department  that  a device  called 
"’Automobile  Game,”  and  consisting  of  a numbered  rectangular  track 
over  which  a small  automobile  Is  made  to  run  is  a game  of  chanee 
rather  than  one  of  skill • That  in  consideration  of  the  payment  of 
a certain  cash  fee  or  price,  paid  In  advance,  one  is  permitted  to 
operate  or  play  said  device  or  game*  That  such  device  is  operated 
when  the  player  first  selects  a number  on  the  track  and  then  propels 
the  automobile  over  the  track  in  such  a manner  that  the  automobile 
hits  the  bumpers  at  each  end  of  said  tracks  That  it  is  only  when 
the  automobile  stops  upon  the  number  previously  selected  is  the 
operator:.. awarded  a prize.  That  the  operation  of  said  device  involves 
the  elexaents  of  consideration,  chance,  and  prize,  and  is  a lottery 
within  the  meaning  of  Missouri  lottery  statutes,  particularly  Sec- 
tion £63*430  BSMo  1949*  which  declares  the  making  or  establishing 
of  a lottery  bo  be  a criminal  offense. 
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Hon,  Stanley  Wallach 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr,  Paul  N#  Chitwood* 

Very  truly  yours, 


JOHN  M*  DALTON 
Attorney  General 

PNG  im 

Ehc*  Opn*  Douglas  W*  Green 
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CRIMINAL  LAW:  Persons  arrested  without  warrant  may, 

SUPREME  COURT  RULE  21.14':  during  the  twenty-hour  detention 

, period,  apply  to  a judge  or  magistrate 

of  a court  having  original  jurisdiction  to  try  criminal  offenses 
in  the  county  where  such  person  is  held  for  fixing  of  bail  for 
subsequent  appearance  in  the  same  or  another  court. 


/ 

August  9,  1954 


Honorable  Stanley  Wallach 
Prosecuting  Attorney 
St.  Louis  County 
Clayton,  Missouri 

Attention:  L.  L.  Bornachein,  Assistant  Prosecuting  Attorney 
Lear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows? 

"we  would  like  your  interpretation  of 
Rule  21 . 14,  Rules  of  Criminal  Procedure, 

Missouri  Supreme  Court,  with,  respect  to 
one  arrested  without  warrant  suspected 
of  a felony,  being  held  within  the  Twenty 
hour  period  (no  charge  being  formally 
filed).  Can  the  subject  detained,  under 
this  rule,  apply  by  request  to  a Magistrate 
to  set  his  bond  for  appearance  at  a desig- 
nated time  for  his  release  (assuming  the 
offense  Is  bailable ) before  the  expiration 
of  the  Twenty  hours , 

"Your  opinion  and  interpretation  hereon 
will  oblige,:11 

Rule  21.14,  Rules  of  Criminal  Procedure  of  the  Missouri 
Supreme  Court,  to  which  you  have  referred,  reads  as  follows : 

"All  persons  arrested  and  held  in  custody 
by  any  peace  officer,  wfthouF“ warrant,  for 
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the  alleged  commission  of  a criminal  of- 
fense, or  on  suspicion  thereof,  shall  be 
discharged  from  such  custody  within  twenty 
hours  from  the  time  of  arrest*  unless  they 
be  held  upon  a warrant  issued  subsequent 
to  such  arrest.  While  so  held  in  custody, 
every  such  person  shall  be  permitted  to 
consult  with  counsel  or  other  persons  in 
his  behalf  • If  the  offense  for  which  such 

Sson  is  held  in.  - custody  Is  bailable  and 
person  held  so  requests,  he  may  be  ad- 
ted  to  bail  in  en  amount  deemed  suffi- 
cient by  a djudge  or  magistrate  of  a court  . 
of  such  county  or  of  the  City  of  St,'  Louis 
jmvlng  original^in^sdlctlon  to  try  crlm-  1 
in'al"  offenses . Such  admission  to  bail 
shall  be  governed  by  all  applicable  pro- 
visions of  these  Rules , The  condition  of 
the  bail  bond  shall  be  that  the  person  so 
admitted  to  bail  will  appear  at  a time  and 
place  stipulated  therein  (which  shall  be 
a court  having  appropriate  jurisdiction) 
and  from  time  to  time,  as  required  by  the 
court  in  which  such  bond  is  returnable,  to 
answer  to  a complaint,  indictment  or  infor- 
mation charging  such  offense  as  may  be 
preferred  against  him*”  (Emphasis  ours.) 

It  is  noted  that  the  quoted  rule  relates  generally  to 
the  same  subject  matter  as  that  found  in  Section  544*170 
RSMo  1949,,  However,  it  will  be  noted  that  the  rule  In- 
corporates a provision  with  respect  to  admittance  to  bail 
which  is  not  found  in  the  statute  mentioned.  We  believe 
that  the  underscored  portion  of  the  rule  clearly  indicates 
that  a person  so  detained  may,  if  the  offense  be  a bailable 
one,  be  admitted  to  bail  prior  to  the  expiration  of  the 
twenty-hour  period*  We  believe  that  the  wording  leads  to 
this  conclusion,  even  though  no  formal  charge  had  in  fact 
been  filed* 

It  Is  true  that  the  rule  usee  the  language  in  the  second 
underscored  portion  "If  the  offense".  It  might  be  contended 
that  the  incorporation  of  this  language  must  be  construed  to 
mean  that  the  provisions  relative  to  bail  become  operative 
only  after  the  filing  of  a formal  charge.  We  do  not  believe 
this  position  to  be  tenable However,  in  view  of  the  first 
underscored  language  wherein  reference  is  made  to  persons 
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Held  for  the  alleged  commission  of  a criminal  offense,  or  on 
suspicion  thereof,  we  believe  that  the  word  "offense,"  as 
used  in  the  second  underscored  portion  of  the  rule,  is  to  be 
construed  following  the  language  found  in  the  first  under- 
scored portion* 

We  find  that  under  appropriate  statutes  original  juris- 
diction of  criminal  offenses  amounting  to  misdemeanors  has 
been  conferred  upon  magistrates  in  the  County  of  St*  Louis. 
Therefore,  such  courts  are  within  the  purview  of  the  rule 
in  that  they  are  courts  of  the  nature  therein  referred  to* 

W©  think  it  therefore  necessarily  follows  that  application 
for  admittance  to  bail  may  be  made  to  a magistrate  in  such 
county  as  well  as  to  a judge  of  the  circuit  court*  Of  course, 
the  condition  of  the  bail  bond  must  comply  with  the  further 
requirements  of  the  rule  quoted* 

CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  a person 
arrested  without  warrant  for  the  alleged  commission  of  a 
criminal  offense,  or  on  suspicion  thereof,  may,  prior  to  the 
expiration  of  the  twenty-hour  period  referred  to  in  Rule 
21*14,  Rules  of  Criminal  Procedure,  Missouri  Supreme  Court, 
apply  to  any  judge  of  the  circuit  court  or  to  any  magistrate 
in  the  county  wherein  such  person  is  detained  for  admittance 
to  bail,  provided  that  the  offense  for  which  such  person  is 
detained  is  a bailable  one. 

We  are  further  of  the  opinion  that  in  the  event  such 
person  is  let  to  ball,  the  condition  of  the  bail  bond  must 
require  that  the  person  so  admitted  will  appear  at  a definite 
time  and  place  before  a court  of  appropriate  jurisdiction, 
and  shall  further  attend  such  court  from  time  to  time,  as 
may  be  required  by  such  court,  to  answer  any  complaint,  in- 
dictment or  information  which  may  be  filed  therein  charging 
such  person  with  a criminal  offense. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant.  Will  P.  Berry,  Jr. 

Yours  very  truly. 


WPB : vl , lw 


John  M.  Dalton 
Attorney  General 
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Superintendent  may  assign  patrolman  to 
Capitol  grounds  and  may  arrest  for 
violations  of  law  observed  by  him. 


September  29,  19b4 


Col*  Hugh  H.  Waggoner 
Superintendent 
State  Highway  Patrol 
Jefferson  City,  Missouri 

Dear  Sin 

Wo  have  received  your  request  for  an  opinion  of  this  office 
on  the  following  questions* 

1*  May  a member  of  the  Missouri  State  Highway  Patrol 
be  assigned  by  the  Superintendent  to  patrol  the  streets  on  the 
State  Capitol  grounds  and  to  direct  traffic  on  such  streets? 

2*  If  such  assignment  may  be  made*  what  is  the  extent 
of  the  authority  of  the  patrolman  to  make  arrests  in  connection 
with  his  duties?  „ 

You  have  Informed  us  that  the  request  for  the  assignment  by 
you  of  a member  of  the  Patrol  to  patrol  the  streets  on  the  State 
Capitol  grounds  was  made  by  unanimous  action  of  the  Board  of 
Public  Buildings  Consisting  of  the  Governor,  Lieutenant  Governor 
and  Attorney  General*  Hnder  section  S. 010,  RSMo  19i}.9,  that  Board 
has  "general  supervision  and  charge  of  the  public  property  of  the 
state  at  the  seat  of  government*" 

Section  8*030,  RSMo  19i|-9,  provides* 

"The  director  of  public  buildings.  with  the 
approval  of  the  bjmr  d of  ""public  buildings, 
may  employ  and  remove  such  a siistantsT  engi- 
neers, clerks,  janitors,  watchmen  and  other 
employees  as  the  work  of  the  division  may 
require  and  fix  their  compensation  within 
the  limits  of  the  appropriation*  Each 
watchman  so  employed,  before  entering  on 
his  duties,  shall  take  and  subscribe  an 
oath  of  office  to  perform  his  duties  faith- 
fully and  impartially,  and  shall  be  given 
a certificate  of  appointment,  a copy  of 
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which  shall  be  filed  with  the  secretary  of 
state*  granting  him  the  same  powers  now  held 
by  other  peace  officers  to  maintain  order, 
preserve  the  peace  and  make  arrests  in  the 
capitol  buildings  and  on  the  grounds  thereof  «M 

Although  the  aforementioned  statutes  give  the  Board  of 
Public  Buildings  supervision  and  control  of  the  Gapltol  and 
Capitol  grounds  and  provide  for  the  appointment  of  watchmen  to 
maintain  order,  preserve  peace  and  make  arrests  on  the  Gapltol 
grounds.  It  does  not  appear  to  have  been  the  legislative  Intent 
in  enacting  such  laws  to  make  such  authority  exclusive  in  such 
officers, 

Turning  to  the  authority  of  the  State  Highway  Patrol,  that 
body  and  its  members  are  creatures  of  statute  and  have  only  such 
authority  as  granted  by  the  Legislature  and  necessary  implied 
authority  to  carry  out  that  expressed.  Section  43*020,  RSMo  1949* 
See  State  ex  rel.  Laundry,  Inc.,  v.  Public  Service  Comm.,  327  Mo. 
93,  34  S.W,  (2d)  3?J  State  ex  rel.  Grown  Coach  Go,  v.  Public 
Service  Comm.,  239  Mo.  App*  198,  18$  S.W.  (2d)  347*  Section 
43*180  , RSMo  1949,  provides* 

’’The  members  of  the  state  highway  patrol, 
with  the  exception  of  the  director  of 
radio  and  radio  personnel,  shall  have 
full  power  and  authority  as  now  or  here- 
after vested  by  law  in  peace  officers 
when  working  with  and  at  the  special  re- 
quest of  the  sheriff  of  any  county,  or 
the  chief  of  police  of  any  city,  or  under 
the  direction  of  the  superintendent  of 
the  state  highway  patrol,  or  in  the  arrest 
of  anyone  violating  any  law  In  their  pres- 
ence or  in  the  apprehension  and  arrest  of 
any  fugitive  from  justice  on  any  felony 
violation*  The  members  of  the  state  high- 
way patrol  shall  have  full  power  and 
authority  to  make  investigations  connected 
with  any  crime  of  any  nature.  The  expense 
for  the  patrol’s  operation  under  this  sec- 
tion shall  be  paid  monthly  by  the  state 
treasurer  chargeable  to  the  general  revenue 
fund,  provided,  however,  the  amount  appro- 
priated from  the  general  revenue  fund  shall 
not  exceed  ten  per  cent  of  the  total  amount 
appropriated  for  the  Missouri  state  highway 
patrol.” 
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Under  the  authority  of  the  first  sentence  of  such  section  it 
appears  that  at  the  direction  of  the  Superintendent  of  the  State 
Highway  Patrol  members  thereof  may  be  directed  to  act  in  a very 
broad  field  of  authority*  This  office.  In  opinions  written  to 
Honorable  Forrest  0*  Donnell  on  August  21,  1941  and  September  19, 
19l|l,  held  that  the  Highway  Patrol  had  no  authority  over  city 
streets,  county  roads,  fairs,  picnics,  etc.  However,  the  present 
Section  I4.3.I80  was  not  in  effect  at  that  time}  it  was  enacted  in 
1943  (Laws  of  Missouri,  1943#  page  652)*  It  may  well  be  that 
such  section  was  enacted  as  a result  of  the  two  opinions  rendered 
to  Governor  Donnell  limiting  the  power  of  the  Highway  Patrol  to 
highways  maintained  by  the  State  Highway  Commission*  It  also 
appears  from  a reading  of  Section  43*1®0  that  the  Legislature 
contemplated  by  that  section  the  imposition  of  duties  other  than 
patrolling  of  the  highways  maintained  by  the  State  Highway 
Commission,  inasmuch  as  the  last  sentence  of  that  section  limits 
the  amount  of  money  which  may  be  expended  for  such  activities 
to  ten  per  cent  of  the  total  amount  of  Highway  Patrol  appropria- 
tion* 


In  view  of  the  provisions  of  . Section  43*180#  ,lt  appears  to 
us  that  the  Superintendent  of  the  Patrol  would  be  authorised  to 
assign  patrolmen  to  patrol  the  State  Capitol  grounds* 

As  for  your  second  question.  Section  43*170,  RSMo  1949, 
provides  t 

"It  shall  be  the  duty  of  the  operator  or 
driver  of  any  vehicle  or  the  rider  of  any 
animal  traveling  on  the  highways  of  this 
state  to  stop  on  signal  of  any  member  of 
the  patrol  and  to  obey  any  other  reasonable 
signal  or  direction  of  such  member  of  the 
patrol  given  in  directing  the  movement  of 
traffic  on  the  highways.  Any  person  who 
willfully  falls  or  refuses  to  obey  such 
signals  or  directions  or  who  willfully 
resists  or  opposes  a member  of  the  patrol 
in  the  proper  discharge  of  his  duties  shall 
be  guilty  of  a misdemeanor  and  on  conviction 
thereof  shall  be  punished  as  provided  by  law 
for  such  offenses*" 

Since  it  is  presumed  that  in  performing  his  duty  on  the 
Capitol  grounds  a trooper  assigned  thereto  will  be  acting  under 
the  direction  of  the  Superintendent  of  the  Highway  Patrol,  he 
will,  under  the  provisions  of  Section  43*l8o,  quoted  above,  have 
full  power  and  authority  as  is  now  or  may  hereafter  be  vested  by 
law  In  police  officers. 
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In  connection  with  the  provisions  of  Section  43»17Q*  supra, 
it  may  be  pointed  out  that  the  word  "highway"  has  generally  been 
Interpreted  by  the  courts  of  this  state  and  others  to  include 
streets  in  towns.  In  O’Brien  v.  Burroughs  Adding  Machine  Co,, 

191  Mo,  App,  SOI*  177  S.W.  811,  the  court  held  that  a public  alley 
was  a highway  for  all  travel  and  any  traveler  injured  thereon  was 
an  invitee  and  not  a trespasser.  In  Phillips  v.  Henson,  326  Mo. 
282,  30  S,W.  (2d)  106S,  1068,  the  court  held  that  a street  was  a 
highway  in  a statute  requiring  a motorist  to  use  it  with  the 
highest  degree  of  care.  In  Mullen  v,  Payette,  274  App.  Div,  527» 
8S  N.Y.S.  (24)  64.,  the  court  held  that  a street  in  a governmental 
reservation  owned  by  the  United  States  government  add  open  to  the 
public  generally  for  passage  was  considered  a highway.  See  also 
Herbert  v.  City  of  Richland  Center,  264  Wise.  8,  £8  N,W.  (2d) 

46l. 

We  also  call  attention  to  the  provisions  of  Section  43*190* 
RSMo  1949.  That  section  provides  as  follows* 

"The  members  of  the  patrol*  with  the 
exception  of  the  director  of  radio  and 
radio  personnel,  are  hereby  declared  to 
be  officers  of  the  state  of  Missouri  and 
shall  be  so  deemed  and  taken  in  all  courts 
having  jurisdiction  of  offenses  against 
the  laws  of  this  state.  The  members  of 
the  patrol  shall  have  the  powers  now  or 
hereafter  vested  by  law  in  peace  officers 
except  the  serving  or  execution  of  civil 
process.  The  members  of  the  patrol  shall 
have  authority  to  arrest  without  writ, 
rule,  order  or  process  any  person  detected 
by  him  in  the  act  of  violating  any  law  of 
this  state.  When  a member  of  the  patrol 
is  in  pursuit  of  a violator  or  suspected 
violator  and  is  unable  to  arrest  such 
violator  or  suspected  violator  within  the 
limits  of  the  district  or  territory  over 
which  the  jurisdiction  of  such  member  of 
the  patrol  extends,  he  shall  be  and  is 
hereby  authorized  to  continue  in  pursuit 
of  such  violator  6r  suspected  violator  into 
whatever  part  of  this  state  may  be  reasonably 
necessary  to  effeet  the  apprehension  and 
arrest  of  the  same  and  to  arrest  such  vio- 
lator or  suspected  violator  wherever  he  may 
be  overtaken.?* 
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Under  the  provisions  of  that  section  we  are  of  the  opinion 
that  a patrolman  assigned  to  the  Capitol  would  have  authority  to 
arrest  without  warrant  any  person  detected  by  him  in  the  act  of 
violating  any  laws  of  this  state* 


COM PLUS ION 

Therefore,  It  is  the  opinion  of  this  office  that* 

1*  The  Superintendent  of  the  Missouri  State  Highway  Patrol 
may  assign  a member  of  the  Patrol  to  patrol  the  streets  in  the 
State  Capitol  grounds  and  to  direct  traffic  on  such  streets; 

2*  Such  patrolman  would  have  authority  to  make  arrests  for 
any  person  detected  by  him  while  on  such  assignment  in  the  act 
of  violating  any  laws  of  this  state,  including  Section  I4.3.I7O, 
RSMo  19i{.9,  which  requires  an  operator  of  a motor  vehicle  to  obey 
any  reasonable  signal  or  direction  of  a member  of  the  State 
Highway  Patrol  in  directing  traffic. 


Respectfully  submitted. 


ERW:ml 


JOHN  M.  DALTON 
Attorney  General 
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’ INTERSTATE  COMMERCE: 
MOTOR  VEHICLES: 
RECIPROCITY: 
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(1)  Motor  carrier  operating  in  described*' 
; fashion  is  engaged  in  ’’interstate 

commerce 

(2)  Reciprocity  for  commercial  motor 
vehicle  registration  between  states 
of  Missouri  and  Delaware. 


Honorable  Hugh.  H.  Waggoner 
Superintendent 

Missouri  State  Highway  Patrol 
Jeiierson  City*  Missouri 

Dear  Sir: 

Reference  la  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows f 

♦’The  Frisco  Transportation  Company,  a 
Delaware  corporation,  operates  trucks 
bearing  -Oklahoma  license  plates  between  ■ . 

operation*  they  pick:  up  frelght  and  mer- 
chandise at  Springfield,  Missouri  and 
'Iransport  #t.  to  Joplin;*  Missouri^  this 
. :|preigbi  and  merchandise  is  Shipped  into 
Springfield  from  other  etateson::the 
Ssht  &0Ul*  - San  Francises  Railroad, 
which  Is  a Mis eour i eorporatioh*  The 
freight  moved  from  Springfield  to  Joplin 
is  usually  only  part  of  the  load  on  the 
truck  and  the  remainder  of  the  load  Is 
delivered  to  points  in  Oklahoma* 

« The  State  of  Oklahoma  does  not  grant 
reciprocity  on  license  plates  to  Missouri 
residents  whose  trucks  are  engaged  in 
intra-state  transportation  in  Oklahoma 
and*  therefore,  Missouri  does  not  grant 
reciprocity  to  Oklahoma  residents  under 
similar  circumstances. 


wXt  is  respectfully  requested  that  you 
advise  us  whether  or  not  ih  your  opinion 
the  transportation  of  freight  from 
Springfield,  Missouri  to  Joplin,  Missouri 
is  an  intra-state  operation  even  though 
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the  freight  is  being  moved  in  inter- 
state commerce  by  mean©  of  the  Saint 
Louie  - San  Francisco  Railroad  and  ths 
Frisco  Transportation  Company *M 

From  the  facta  disclosed  in  your  letter  of  inquiry  it 
ie  apparent  that  ths  merchandise  being  transported  is  moving 
continuously  from  th©  consignor  to  the  consignee.  The  mere 
fact  that  two  or  more  connecting  lines  or  methods  of  trans- 
portation are  employed  in  such  movement  does  not  destroy  the 
interstate  commerce  character  thereof#  There  are  numerous 
cases  so  holding#  We  direct  your  attention  to  the  Daniel 
Ball  caee,  reported  77  H.S#  557*  19  L»  Ed#  999*  from  which  we 
quote! 


**«■  « ■»  In  thie  cass  it  is  admitted  that 
the  steamer  was  engaged  in  shipping  and 
transporting*  down  Grand  River*  goods 
destined  and  marked  for  other  States  than 
Michigan*  and  in  receiving  and  transport- 
ing up  the  river  good©  brought  within  the 
State  from  without  Its  limits!  but  inas- 
muoh  as  her  agency  in  the  transportation 
wae  entirely  within  the  limits  of  the 
State*  and  she  did  not  run  in  connection 
with*  or  in  continuation  of,  any  line  of 
vessels  or  railway  leading  to  other  States* 
it  is  contended  that  ehe  was  engagsd  en* 
tirely  in  domestlo  commerce*  but  this 
conclusion  doesnot  follow*  So  far  ae  she 
wae  employed  in  transporting  goods  destined 
for  other  States*  or  goods  brought  from 
without  ths  limits  of  Miohigan  and  destined 
to  places  within  that  State*  she  was  engaged 
in  commerce  between  the  States*  and  however 
limited  that  oommerce  may  have  been*  she 
was*  so  far  as  it  went*  subject  to  the  legis- 
lation of  Congress*  She  was  employed  as  an 
instrument  of  that  commerce!  for  whenever 
a commodity  has  begun  to  move  ae  an  article 
of  trade  from  one  State  to  another,  commerce 
in  that  commodity  hae  begun  to  move  as  an 
article  of  trade  from  one  State  to  another* 
commerce  in  that  commodity  between  the  Statee 
has  commenced*  The  fact  that  several  dif- 
ferent and  independent  agencies  are  employed 
in  transporting  the  commodity*  sane  acting 
entirely  in  one  State*  and  some  acting  through 
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two  op  more  States*  does  in  no  respect  af* 
feet  the  character  of  the  transaction.  « •»  " 

We  believe  the  conclusion  ineeeapable  that  the  oarrlage 
provided  by  the  Frisco  Transportation  Company  as  described  in 
your  letter  of  inquiry  is  an  Integral  part  of  transportation 
in  ” interstate  commerce*” 

However,  we  note  further  from  your  inquiry  that  your 
primary  concern  seems  to  be  that  of  registration  requlrementa 
of  the  motor  vehicles  so  engaged*  We  therefore  have  extended 
our  research  into  the  law  applicable  and  make  the  following 
obeervatloas  which  we  consider  pertinent  to  the  registration 
of  such  motor  vehicles* 

We  direct  your  attention  to  the  provisions  of  Section 
301*2TO,  RSMo  1949*  which  is  the  Missouri  Motor  Vehlole  Regis- 
tration Reciprocity  Statute*  lit  reads  as  follows! 

”A  nonresident  owns#,;  exoept  as  otherwise 
herein  provided,  owr|lng  any  motor  vehicle 
which  has  beert  duly  registered  Sr  the  eur- 
rent  year  In  the  state,  country  or  other 
place  of  which  the  owner  Is  a resident  and 
which  at  all  times  when  operated  In  the 
state  hae  displayed  upon  it  the  number 
plate  or  plates  issued  for  such  vehicle 
in  the  place  of  reeidence  of  such  owner 
may  operate  or  permit  the  operation  of 
such  vehicle  within  this  state  without 
registering  such  vehicle  6r  paying  any 
fee  to  this  state,  provided  that  the 
provisions  of  this  section  shall  be  op- 
erative as  to  a vehicle  owned  by  a non- 
resident of  this  state  only  to  the  extent 
that  under  the  laws  of  the  state,  country 
or  other  place  of  residence  of  such  non- 
resident owner  like  exemption©  are  granted 
to  vehicles  registered  under  the  lawe  of 
and  owned  by  residents  of  this  state.” 

It  will  be  observed  that  the  statute  is  by  ite  terms  ap- 
plicable to  owners  referred  to  as  being  “non-resident”  or  "real- 
dent*”  It  is  true  that  the  term  “resident”  is  not  ordinarily 
nor  technically  synonymous  with  the  term  “domioiled."  The  flret 
connote©  a more  or  less  temporary  physical  presence  at  some 
geographical  location,  not  neoeaaarlly  ooupled  with  an  Intent 
to  remain  permanently.  Such  a “residence”  may  be  aoquired  in 
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connect!  n with  the  discharge  of  official  duties,  engaging  in 
business  or  for  purely  personal  reasons,  ■‘■he  latter  term  ordi- 
narily refers  to  a permanent  place  of  abode  with  respect  to 
which  a person  at  all  times  has  an  intent  to  return  although 
such  return  may  be  in  the  future.  However*  in  the  statute 
quoted  it  is  our  thought  that  the  words  '‘non-resident", 
"rssldsnt"  and  "residence"  are  used  in  the  aanse  of  being  syn- 
onymous with  the  word  "domicile.”  Such  similarity  of  meaning 
has  been  employed  by  the  appellate  courts  in  the  construction 
of  other  statutes  in  which  similar  language  is  employed.  Such 
terminology  is  so  construed  in  actions  relating  to  divorce* 
(Sasals  v,  Sassie,  2if9  P.  2d  3B0,  I4.I  Wash.  2d  363);  taxation 
(McIntosh  v.  Maricopa  County  241  P 2d  801,  73  Ariau  366,  31 
A.L.R,  2d  770)|  right  of  franchise  (Mitchell  v.  Delaware  State 
Tax  Commission,  ij.2  Atl,  2d  19,  3 Terry  £89)  and  probate  matters 
(In  re  Bisenberg’s  Estate,  31  HYS  2d  38O,  177  Misc.  655).  A 
complete  discussion  of  such  construction  appears  in  State  ex 
rel.  Sathere  v.  Hoodie,  2$8  M 558*  65  B*D.  340. 

We  have  dwelt  at  some  length  upon  the  o ons true t ion  to  be 
givsn  Seotion  3 01. 270,  HSMo  1949,  for  the  reason  that  in  your 
letter  of  inquiry  you  have  stated  that  the  -Frisco  Transportation 
Company  is  a Delaware  Corporation.  It  therefore  is  ordinarily 
to  be  treated  as  having  its  domicile  in  the  state  of  its  incor- 
poration. It  Is  also  true  that  by  compliance  with  the  laws  of 
another  state  and  by  engaging  in  the  conduct  of  its  business 
therein  a corporation  may  become  for  many  purposes  a "resident" 
of  a state  other  than  that  of  its  incorporation. 

However,  we  think,  that  as  stated  above,  the  word  "resi- 
dence" as  used  in  toe  statute  quoted,  is  synonymous  with  "domi- 
cile" as  any  other  construction  placed  upon  such  statute  could 
render  It  ambiguous  and  lead  to  absurdities,  A single  Illus- 
tration will  disclose  how  such  result  might  be  reached.  Assume 
that  a corporation  chartered  by  the  State  of  Delaware  was  law- 
fully engaged  in  the  transportation  by  motor  vehicle  of  com- 
modities in  tsn  other  states.  Further  assume  that  such  cor- 
poration thereby  becama  a "resident"  of  each  of  such  other  ten 
states.  It  is  readily  apparent  that  no  guide  would,  in  such 
circumstances,  be  supplied  by  the  atatute  under  consideration 
in  determining  the  reciprocity  which  should  be  granted  the 
motor  vehicles  of  such  corporation  should  its  operations  be 
extended  into  the  State  of  Missouri. 

In  the  ease  of  Western  Express  Company  vs.  Wallaca,  144 
Ohio  State  612,  the  Court  held  that  a corporation,  insofar  as 
the  motor  vehicle  reciprocity  laws  are  concerned,  can  be  a 
resident  only  of  the  state  in  which  It  is  incorporated.  How- 
ever, the  courts  have  considered  that  a corporation  may  become 
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a resident  of  more  than  one  state  for  eome  purposes.  In  the 
Case  of  Morse  vs.  Lash  Motor  Company  ( Conn . ) , 139  AtL  637 » 

!•  o,  638,.  the  Court  stated: 

“For  the  purpose  pertaining  to  r egls- 
tration  of  motor  vehicles  a person  may 
be  a reeident  of  more  than  one  state," 

That  Case  involved  an  Individual  rather  than  a corporation,  and 
the  conclueion  was  based  upcn  a Connecticut  statute  which  de- 
fined a non-reeldent  as  a person  having  no  regular  place  of  a- 
bode  or  busineae  in  the  state  for  a longer  period  than  fifteen 
days  in  each  year.  However,  aa  above  pointed  out,  it  appears 
that  to  apply  the  doctrine  pt  multiple  residence  to  a corporation 
engaged  in  business  in  Miss duri  would  afford  no  standard  for  de- 
termination by  law  enforcement  officials  of  whether  or  not  a ve- 
hicle should  be  registered  fh  this  state*  Certainly,  the  choice 
of  place  of  registration  of  -a  yehlcle  employed  in  numerous  states 
should  not  be  a matter  solely, -for  the  owner* 

The  I’risco  Transportation  Company  is  qualified  to  do  business 
in  Mias ouri r and  it  appears  to  us  that  under  the  multiple  resi- 
dence doctrine,  if  it  becomes  a resident  of  Oklahoma  by  quali- 
fying and  doing  business  there,  it  would  likewise  become  a resi- 
dent of  Missouri  and  wbuld  not,  in  any  event,  bs  entitled  to  the 
benefits  of  our  reciprocity  statute,  Suoh  a conclusion  was  reached 
in  the  case  of  Gondek  vs*  Oudahay  Packing  Company,  233  Mass,  10$, 
123  N,  E.  398.  r 

Moreover,  the  Missouri  Motor  Vehicle  Registration  fee  Is  a 
tax  imposed  for  the  privilege  of  operating  vehicles  on  the  high- 
ways of  the  state.  State  ex  rel,  McClung  vs,  Becker,  288  Mo, 

607,  233  S.  W,  $4*  The  reciprocity  provision  is  in  effect  an 
exemption  from  such  tax  in  favor  of  non-res idents . The  State 
of  Missouri  has  a right  to  impose  a tax  for  the  use  of  Its 
highways  on  residents  and  non i»r ©si dents  alike.  The  fact  that 
a vehicle  is  engaged  in  Interstate  commerce  is  no  bar  to  the 
right  of  the  State  of  Missouri  to  Impose  a tax  upon  its  owner 
for  the  privilege  of  using  the  highways  of  this  etate,  2$  A. 

L.R*  37,  $2  A.L.R.  $33*  Therefore,  the  reciprocity  privilege 
being  in  effect  an  exemption  from  tax,  it  should  be  strictly 
construed.  Strict  construction  would  result  in  the  determination 
of  the  place  of  residence  of  a corporation  in  accordance  with 
the  etrict  legal  principles  set  out  above  for  the  determination 
of  such  question,  and  such  strict  principles  neoessarily  make 
Delaware  the  residence  of  the  corporation  in  queetion. 


Hon*  Hugh  H.  Waggoner 


In  view  of  the  foregoing,  the  laws  of  Delaware  would 
determine,  provided  that  the  vehicle  was  properly  registered 
there#  the  reciprocal  privileges  of  the  operator  in  Missouri* 
Delaware  statutes  do  provide  reciprocity  in  certain  circum- 
stances. Delaware  Code  Ann,,  par.  2112  (a)  (&)♦  However,  the 
Information  that  you  have  given  indicates  that  the  vehicle  in 
question  has  not  been  registered  in  Delaware  and,  therefore, 
there  could  be  no  reciprocity  provision  extended  to  it  under 
the  Missouri  law,  and  registration  In  Missouri  would  be  required. 


SOHOLUSIOK 

therefore,  it  is  the  opinion  of  this  office  that  a motor 
vehicle  owned  by  a corporation  organised  under  the  laws  of 
Delaware  and  registered  and  licensed  in  the  State  of  Oklahoma, 
which  operates  on  the  highways  of  the  State  of  Missouri,  is  en- 
titled to  reciprocity  under  the  Missouri  statute  only  if  duly 
registered  and  licensed  in  the  State  of  Delaware,  and  only  to 
the  extent  that  similar  privileges  are  granted  to  Missouri 
owners  by  Delaware,  and  that  if  such  vehicle  Is  not  registered 
and  licensed  In  Delaware,  it  would  not  be  entitled  to  operate 
in  the  State  of  Missouri  without  having  been  registered  and 
licensed  in  Missouri. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Robert  R*  Welborn. 

Very  truly  yours, 


JOHN  M.  .DALTON 
Attorney  General 
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HIGHWAY  PATROLMEN:. 
ARREST : 

MOTOR  VEHICLES: 
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rolman  may  arrest  without  warrant 
the  patrolman,  at  the  direction 
of  the  director  of  revenue,  calls  upon  to  sur- 
render his  motor  vehicle  registration  and  li- 
cense, if  the  hfehway  patrolman  can  determine 
as  of  that  time  that  such  person  is  willfully 
failing  to  turn  in  to  the  director  of  revenue 
his  motor  vehicle  registration  and  license. 


November  29,  1954 


Golonel  Hugh  H ♦ Waggoner  'V  ; 

Superintendent  , N:. 

Missouri  State  Highway  Patrol 
Jeff era  oh'  City , ‘Missouri 

'Dear.  Sir: 

Your  recent  request  for  an  official  opinion  reads  as  fol- 
lows: 

"Section  303. 330,  S»  S.  Mo, -1945#  authorises 
the  Director  of  Revenue  of  Missouri  to  direct 
the  Missouri  State  Highway  Patrol  or  any 
peace  officer  to  secure  possession  of  and  return 
to  the  Director,  the  license  and/or  registration 
of  any  person  who,  after  being  suspended  under 
the  Safety  Responsibility  Law,  shall#-  fall  to 
immediately  return  his  license  and/or  regis- 
tration to  the  Director  upon  request,. 

"The  Director  of  Revenue  uses  a department 
form  known  as  a » Police  Demand  Order 1 to  di- 
rect the  Patrol  and  other  police  agencies  to 
pick  licenses  up  under  this  Section.  A copy 
of  this  form  is  attached, 

"We  would  appreciate  an  official  opinion  as 
to  whether  or  not  a member  of  the  Patrol  who 
is  attempting  to  serve  a ’Police  Demand  Or- 
der* has  the  authority  to  arrest,  without 
warrant,  persons  who  r efuse  to  surrender 
their  license  and/pr  registrations, 

"We  will  welcome  an  e arly  reply  as  we  would 
like  to  discuss  this  matter  at  a retraining  v 

school  for  the  Department  which  will  begin 
September  13.” 
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Section  303,330  MoRS  Gum,  Supp*  1953  (of  the  laws  of  1953 
and  nob  1945*  as  stated  in  your  letter)  reads: 

"Any  person  whose  license  or  registration 
shall  have  been  suspended  as  herein  pro- 
vided, or  whose  policy  of  insurance  or  bond, 
when  required  under  this  chapter,  shall  have 
been  canceled  or  terminated,  or  who  shall 
neglect  to  furnish  other  proof  upon  request 
of  the  director  shall  immediately  return 
his  license  and  registration  to  the  director* 

If  any  person  shall  fail  to  return  to  the  di- 
rector the  license  or  registration  as  pro- 
vided herein,  the  director  shall  forthwith 
direct  the  Missouri  state  highway  patrol  or 
any  peace  officer  to  secure  possession  thereof 
and  return  the  seme  to  the  director." 

Paragraph  4 of  Section  3Q3»37Q»  MoRS  Cum,  Supp.  1953*  reads: 

"Any  person  willfully  failing  to  return  his 
license  or  registration  as  required  in  sec- 
tion 303.330  shall  be  fined  not  more  than 
five  hundred  dollars  or  imprisoned  not  to 
exceed  thirty  days,  or  both;" 

Prom  the  above  we  see  that  it  is  the  law  of  this  state  that 
when  a situation  arises  such  as  Is  set  forth  In  Section  303*330* 
supra,  the  person  involved  shall  "immediately  return  his  license 
and  registration  to  the  director."  A failure  to  do  this  is,  by 
paragraph  4 of  Section  303.370,  supra,  made  a misdemeanor.  We 
also  note  that  by  Section  303*330*  supra,  in  a situation  where 
a person  who  should  have  returned  to  the  Director  of  Revenue  his 
license  and  registration  fails  to  do  so,  the  director  shall  di- 
rect the  Highway  Patrol  (or  any  peace  officer)  to  secure  posses- 
sion of  the  registration  and  license,  and  return  them  to  him 
(the  director). 

We  now  direct  attention  to  Section  43»190  RSMo  1949,  which 
reads : 


"The  members  of  the  patrol,  with  the  exception 
of  the  director  of  radio  and  radio  personnel, 
are  hereby  declared  to  be  officers  of  the 
state  of  Missouri  and  shall  be  so  deemed  and 
taken  in  all  courts  having  jurisdiction  of 
offenses  against  the  laws  of  this  state.  The 
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members  of  the  patrol  shall  have  the  powers 
now  or  hereafter  vested  by  law  in  peace  of- 
ficers except  the  serving  or  execution  of 
civil  process.  The  members  of  the  patrol 
shall  have  authority  to  arrest  without  writ,- 
rule/  order  or  process  any  person  detected 
by  him  in  the  act  of  violating  any  law  of 
this  state/  When  a member  of  the  patrol  is 
in  pursuit  of  a violator  or  suspected  vio- 
lator and  is  unable  to  arrest  such  violator 
or  suspected  violator  within  the  limits  of 
the  district  or  territory  over  which  the 
jurisdiction  of  such  member  of  the  patrol 
extends,  he  shall  be  and  is  hereby  author- 
ized to  continue  In  pursuit  of  such  vio- 
lator or  suspected  violator  into  whatever 
part  of  this  state  may  be  reasonably  neces- 
sary to  effect  the  apprehension  and  arrsst 
of  the  same  and  to  affest  such  violator  or 
suspected  violator  whenever  he  may  be  over- 
taken,” 

The  above  gives  in  general  terms  to  members  of  the  Highway 
Patrol  all  of  the  powers  of  arrest  which  are  possessed  by  peace 
officers.  In  more  specific  terms  it  gives  to  members  of  the 
Highway  Patrol  powers  to  arrest,  without  a warrant,  any  person 
"detected”  by  them  in  the  act  of  violating  "any"  law  of  this 
state.  This  would  certainly  include  the  violation  of  a law, 
the  violation  of  which  was  a misdemeanor,  which,  as  we  have 
noted  above,  is  the  punishment  fixed  for  the  violation  of  Sec- 
tion 363,330,  supra. 

We  now  direct  attention  to  the  case  of  State  v,  Gollins, 
172  S.  W*  (2d),  28lj.,  at  1;  c.  291#  the  court,  in  its  opinion, 
stated:  . . 

"Except  for  situations  where  the  right  is 
specially  given  by  statute,  a peace  officer 
has  -no  authority,  without  a warrant,  to  ar- 
rest a person  charged  with  the  commission 
of  a misdemeanor  unless  the  offense  was  com- 
mitted in  the  officer's  presence.  Greaves 
v.  Kansas  City  Junior  Qrpheum  Go.,  229  Mo. 

App.  663#  80  S.  W.  (2d)  228|  Wehmeyer  v. 

Mulvihill,  150  Mo.  Appi  197#  130  S.  W.’ 681. 

The  offense  of  which  relator  was  suspected 
was  of  course  a misdemeanor  - the  crime  of 
petit  larceny  growing  out  of  the  theft  of 
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a grease  gun  shown  to  have  been  worth  from 
twelve  to  fifteen  dollars , Sec.  4469#  R.S. 

Mo  , 1939#  Mo . R.S.A.  Sec.  4469.  Moreover, 
the  offense#  If  any#  was  hot  committed  In 
Collins'  presence  so  as  to  have  dispensed 
with  the  necessity  that  he  have  a warrant 
as  his  authority  for  making  the  arrest.” 

We  believe  that  the  above  represents  the  law. 

Upon  the  basis  of  the  above,  it  is  our  opinion  that.  If  when 
a highway  patrolman,  at  the  direction  of  the  director  of  revenue# 
calls  upon  a person  to  surrender  His  motor  vehicle  registration 
and  license#  the  highway  patrolman  may  arrest  such  person,  without 
warrant,  if  he,  the  patrolman,  can  determine  tha t such  person  Is 
willfully  failing  as  of  that  time  to  turn  in  to  the  director  of 
revenue  his  registration  and  license. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  a highway  patrol- 
man may  arrest,  without  warrant,  a person  who  the  patrolman,  at 
the  direction  of  the  director  of  revenue,  calls  upon  to  surrender 
his  motor  vehicle  registration  and  license.  If  the  highway  patrol- 
man can  determine  as  of  that  time  that  such  person  is  willfully 
failing  to  turn  In  to  the  director  of  revenue  his  motor  vehicle 
registration  and  license. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Hugh  P*  Williamson. 

Very  truly  yours# 


HPW:ld:da 


JOHN  M.-  DALTON 

Attorney  General 


Tie  vote  for  candidates  for  nomination  to  be 
determined  by  lot  by  canvassers  of  returns  of 
election. 


December  15 > 1954 


Waldo 

Prosecuting  Attorney 
Pulaski  County 
V/ayneaville,  Missouri 

Dear  Sirs 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows: 

"The  opinion  of  the  Attorney  General  is 
respectfully  requested  on  the  following 
situation: 

"Mr,  Guy  Reed  and  Mr.  Chris  C,  Cole  were 
candidates  for  the  nomination  on  the 
democratic  ticket  for  the  office  of  Pre- 
siding Judge  of  Pulaski  County,  Missouri. 

After  all  ballots  were  counted  in  the 
democratic  primary  on  August  3»  1954,  Mr. 

Reed  and  Mr.  Cole  each  received  an  equal 
number  of  votes.  Mr.  Reed  and  Mr.  Cole 
were  the  only  candidates  for  the  democratic 
nomination.  The  tie  vote  was  resolved  by 
placing  the  name  of  Mr.  Reed  in  one  envel- 
ope, the  name  of  Mr.  Cole  in  another  envel- 
ope, and  placing  both  envelopes  in  a box, 
and  having  a child  draw  one  envelope  con- 
taining a name  from  the  box.  The  name  of 
Mr.  Guy  Reed  was  drawn  from  the  box  and  he 
was  declared  the  winner  and  was  placed  on 
the  ballot  in  the  General  Election  as  the 
democratic  nominee. 

"Before  the  name  of  Mr.  Reed  was  selected 
as  above  outlined,  Mr.  Cole  objected  to 
selecting  the  nominee  in  such  a manner  on 
the  basis  that  it  was  gambling*  Mr.  Cole 
still  objects  on  the  same  basis. 
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"The  opinion  of  the  Attorney  General  is 
respectfully  requested  as  to  whether  the 
above  outlined  procedure  constitutes  a 
valid  nomination  of  Mr.  Reed  to  the  office 
of  Presiding  Judge  of  the  County  Court  of 
Pulaski  Gounty,  Missouri,  in  view  of  the 
fact  that  Mr.  Cole  objected  to  the  selec- 
tion on  the  grounds  that  it  was  gambling. 

"The  selection  of  Mr.  Reeds  name  was  made 
by  lot,  by  the  County  Clerk  and  the  can- 
vassers of  the  election,  as  provided  by 
Section  120-520  MRS,  1949.” 

Section  120.520  RSMo  1949  is  found  as  a portion  of  the 
chapter  relating  to  nominations  by  primary  elections.  It  reads 
as  follows: 

"In  case  of  a tie  vote,  the  tie  shall 
forthwith  be  determined  by  lot  by  the 
canvassers." 

From  the  facts  stated  In  your  letter  of  inquiry,  it  ap- 
pears that  the  selection  of  the  nominee  was  made  in  accordance 
with  the  provisions  of  this  statute. 

CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  a tie  vote  for 
Candidates  for  nomination  at  a primary  election  is  to  be  deter- 
mined by  lot  by  the  canvassers  of  the  returns  of  such  primary 
election. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Will  F.  Berry,  Jr. 

Yours  very  truly, 


WFB/vtl 


John  M.  Dalton 
Attorney  General 


School  district  temporarily  combined  with v 
another  district  under  Sec.  161.100,  RSMo  \ 
19l|.9,  must  employ  teacher  and  show  kind  of 
certificate  held  by  teacher  in  order  to 
qualify  for  maximum  apportionment  of  state 
school  money. 


February  4,  1954 


Iionorable  Hubert  feeler 
Commissioner,  Department  of  Sducation 
Jefferson  City*  Missouri 

Dear  Mr*j  Wheelers 

This  is  in  response  to  your  request  for  an  opinion  received 
in  this  office  on  December  30*  1953#  which  reads,  in  part,  as 
follows} 

"In  the  temporary  combination  of  school 
districts  as  provided  in  section  161,100, 

RSMo  1949#  is  it  necessary  for  the  school 
board  of  the  sending  district  to  employ 
a teacher  and  show  the  kind  of  certificate 
held  in  order  to  qualify  for  the  maximum 
apportionment  of  state  school  money?" 

111©  section  which  provides  for  temporary  combination  of 
school  districts  is  161*100,  RSMo  1949,  which  reads  as  follows} 

"Two  or  more  districts  may  combine  tem- 
porarily for  educational  purposes  should 
the  school  boards  of  all  districts  con- 
cerned agree  to  transport  the  pupils  of 
one  or  more  districts  to  a schoolhous© 
elsewhere,  and  such  districts  shall 
receive  the  same  apportionment  from  the 
state  school  fund  as  they  would  otherwise 
have  received,  and  may  use  such  funds,  or 
any  part  thereof,  in  transporting  pupilsj 
provided  further,  that  in  such  temporary 
combinations  the  record  of  daily  attendance 
of  pupils  from  each  district  shall  be  kept 
separate,  and  credited  to  their  respective 
districts,  as  a basis  for  future  apportion- 
ments*” 
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It  Is  pertinent  to  note  that  under  that  section  school 
districts  making  a temporary  combination  with  another  receiving 
district  shall  receive  the  same  apportionment  from  the  state 
school  funds  as  they  would  have  otherwise  received  and  that  the 
dally  attendance  of  pupils  shall  be  kept  separate  and  credited 
to  their  respective  districts  as  a basis  for  future  apportion- 
ments* 

The  school  laws  define  and  establish  the  basis  for  the 
state  school  moneys*  Section  161*020,  RSMo  1949*  defines  the 
teaching  unit  as  a basis  for  the  apportionment  of  school  moneys 
and  provides,  in  part,  that  the  previous  year’s  attendance  shall 
not  exceed  the  number  of  teachers  employed.  Section  161*030, 

R®Io  1949*  requires  the  apportionment  of  state  school  money  and 
provides  that  ttno  teacher  # # « who  is  not  paid  by  the  school 
board  from  public  funds  of  the  district  shall  be  counted* This 
law*  in  Subsection  2 thereof,  further  provides  for  the  reporting 
of  the  number  of  teachers  employed,  the  salary  of  the  teacher 
and  any  other  information  that  may  be  required  by  the  State 
Board  of  Education,  Section  161,040*  RSMo  1949#  provides  for 
the  basic  apportionment  of  state  school  moneys  determined  on 
teaching  unit  guarantees  or  amounts,  Pursuant  to  Section  161*030, 
Subsection  2,  supra,  the  State  Board  of  Education  has  required 
that  the  district  indicate  that  a teacher  has  been  employed  by 
the  sending  district  and  that  it  report  the  kind  of  certificate 
held  by  the  teacher  and  the  salary  agreement  in  order  to  qualify 
for  the  maximum  apportionments. 

In  order  to  establish  a teaching  unit  and  to  determine  the 
amount  for  the  apportionment  under  Section  161.040,  supra,  a 
teacher  must  be  employed  by  the  district  and  the  kind  of  teaching 
certificate  held  indicated.  Without  such  compliance  there  would 
be  no  way  to  calculate  the  amount  of  school  money  due  the  district* 

In  State  ex  rel*  Worsham  v>  Ellis,  329  Mo,  124,  44  S.W,  (2d) 
129,  130,  the  court  said: 

n * * « But,  answering  this  objection  directly, 
the  statutes  seem  to  contemplate  that  a teacher 
be  employed  by  contract  before  a school  district 
can  apply  for  state  aid.  * # 

Therefore,  we  believe  it  Is  clear  that  under  a temporary 
combination  of  school  districts  as  provided  in  Section  161.100, 
supra,  it  is  necessary  for  the  sending  district  to  employ  a 
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teacher  by  contract  and  under  the  reporting  requirement  of  the 
State  Board  of  Education  to  show  the  kind  of  certificate  held 
by  the  teacher  in  order  for  the  district  to  qualify  for  the 
maximum  apportionment  of  state  school  money. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  when  a district 
combines  temporarily  with  another  school  district  as  provided 
in  Section  161*100,  RSMo  1949*  and  transports  its  pupils  to  a 
schoolhouse  in  another  district,  it  is  necessary  for  the  school 
board  of  the  sending  district  to  employ  a teacher  and  shdw  the 
kind  of  certificate  held  by  the  teacher  in  order  that  the  send- 
ing district  qualify  for  the  maximum  apportionment  of  state 
school  money# 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  ray  Assistant,  John  W#  Inglish. 


Your & very  truly. 


JOHN  M.  DALTON 
Attorney  General 


JWI  iral 


FEES:  County  highway  engineers  of  counties  of  first 

HIGHWAY  ENGINEERS:  class  are  entitled  to  an  annual  salary  of 
PUBLIC  OFFICERS:  $8,000.00;  county  highway  engineers  of 

SALARIES:  counties  of  the  second  class  are  entitled 

to  an  annual  salary,  to  be  fixed  by  the  county 
court,  of  not  more  than  $4*000.00;  and  county 
highway  engineers  of  counties  of  the  third  and  fourth  classes 
shall  receive  as  compensation  an  amount  fixed  by  the  county  court, 
not  to  exceed  ten  dollars  per  day  in  counties  of  the  third  class, 
and  not  more  than  $8.00  in  counties  of  the  fourth  class  for.  each 
day  actually  served  as  county  highway  engineer. 


March  5*  1954 


Honorable  James  J.  Wheeler 
Prosecuting  Attorney 
Chariton  County 
Keytesville,  Missouri 


Dear  Sirs 


Your  letter  of  January  18  th,  1954#  requesting  an 
official  opinion  reads,  in  part,  as  follows: 

* # Wg  will  appreciate  it  very 
much  if  your  office  will  furnish  an 
opinion  on  whether  or  not  a county 
highway  engineer  can  receive  extra 
compensation  over  the  amount  set  by 
Statute  as  regular  salary  for-  the  work 
they  do  on  the  King  Bill  Program  and 
the  State  Aid  King  Bill  Maintenance 
Program.  Also,  in  township  organisation 
counties,  such  as  Chariton,  where  the 
townships  have  full  control  of  t he 
road  construction  and  maintenance,  and 
the  county  engineer's  duties  are  strictly 
on  maintenance  and  construction  of  bridges 
and  culverts,  can  the  county  engineer  re- 
ceive additional  pay  over  and  above  the 
salary  set  by  Statute  for  the  work  he 
does  on  the  King  Bill  Maintenance  Program? H 


County  highway  engineers  in  class  one  counties  are  pro- 
vided for  by  Section  61.010,  HSHo  194-9,  as  f ollows : 
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"in  all  counties  of  class  one  In  this 
state  there  Is  hereby  created  the  office 
of  county  highway  engineer  and  surveyor, 
to  b©  known  and  designated  as  ’highway 
engineer, ’ who  shall  be  the  chief  officer 
In  such  county  in  all  matters  pertaining 
to  highways,  roads,  bridges,  culverts 
and  surveys.  At  the  general  election 
in  the  year  191+8 , and  every  four  years 
thereafter,  the  qualified  voters  of  each 
such  county  shall  elect  a highway  engineer, 
who  shall  hold  his  office  for  four  years 
and  until  his  successor  is  elected,  com- 
missioned and  qualified.” 

The  salary  Of  the  highway  engineers  of  class  one  counties 
is  provided  by  Section  6l.050s 

"In  all  counties  of  class  one,  the  county 
highway  engineer  shall  receive  as  total 
compensation  for  all  services  performed 
by  him  an  annual  salary  of  eight  thousand 
dollars. " 

The  appointment  of  county  highway  engineers  in  counties 
of  classes  two,  three  and  four  are  authorized  by  Section 
6l.l60,  MoRS  1949,  Cumulative  Supplement,  1953 » (House  Bill 
Ho.  339  of  the  67th  General  Assembly): 

"The  county  courts  of  each  county  In  this 
state  in  classes  two,  three  and  four  are 
hereby  authorized  and  empowered  to  appoint 
and  reappoint  a highway  engineer  within 
and  for  their  respective  counties  at  any 
regular  meeting,  for  such  length  of  time 
as  may  be  deemed  advisable  in  the  judgment 
Of  the  court.  The  provisions  of  sections 
61.170  to  61.310  shall  apply  only  to 
counties  of  classes  two,  three  and  four." 

Section  61.190  MoRS  1949,  Cumulative  Supplement,  1953, 
(House  Bill  Ho.  339  of  the  67th  General  Assembly)  provides 
for  the  salary  of  county  highway  engineers  of  class  two, 
three  and  four  counties: 
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"l.  In  all  counties  of  the  second 
class  the  county  highway  engineer  shall 
receive  an  annual  salary,  to  be  fixed 
by  the  county  court,  of  not  to  exceed 
four  thousand  dollars,  payable  monthly 
out  of  the  county  treasury. 

"2*  In  all  counties  of  the  third  and 
fourth  class  the  county  highway  engi- 
neer shall  receive  as  compensation  an 
amount  fixed  by  the  county  court,  for 
each  day  he  shall  actually  serve  as 
county  highway  engineer*  The  amount 
so  fixed  shall  not  exceed  ten  dollars 
per  day  in  counties  of  class  three  nor 
eight  dollars  per  day  in  counties  of 
class  four.  All  such  compensation  shall 
be  payable  monthly  out  of  the  county 
treasury* " 

Your  request,  in  essence,  asks  if  a|  county  court  can  pay 
to  a county  highway  engineer  salary  morb  than  that  authorized 
by  the  above -quoted  compensation  statutes,  The  Supreme  Court 
of  Missouri  in  Nodaway  County  v,  Kidder,  344  Mo,  795 » 129 
S.W,  (2d)  857,  laid  down  the  general  rujLe  concerning  compensa- 
tion of  public  officers,  l.c.  8604  j 

i • | 

"The  general  rule  is  that  the  rendition 
of  services  by  a public  officer  is  deemed 
to  be  gratuitous,  unless  a compensation 
therefor  Is  provided  by  statute.  If  the 
statute  provides  compensation  in  a particu- 
lar mode  or  manner,  then  the  officer  is 
confined  to  that  manner  and  is  entitle  d 
to  no  other  or  further  compensation  or 
to  any  different  mode  of  securing  same. 

Such  statutes,  too  must  be  strictly  con- 
strued as  against  the  officer.  State  ex 
rel*  Evans  v*  Cordon,  245  Mb  * , 12,  28, 

149  S.W.  638j  King  v. ■ Riverland  Levee 
Diet*,  218  Mo.  App.-490,  493, i 279  S.W* 

195,  19.65  State  ex  rel.'  Wedeking  v* 

McCracken,  60  Mo,-  App . * 650 , 656, 

"it  is  well  established  that  a public 
officer  claiming  compensation  for  official 
duties  performed  must  point  out  the  statute 
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authorizing  such  payment  * State  ex  rel. 
Buder  v,  Hackmann,  3 ©5  Mo.  342 , 265  S,W. 
532*  534s  State  ex  rel.  Linn  County  v. 
Adams,  172  Mo.  1,  7,  72  S.W.  655? 
Williams  v,  Chariton  County,  85  Mo.  645* 


Applying  the  rule,  laid  down  in  the  Nodaway  County  ease, 
we  must  hold  that  county  highway  engineers  claiming  compensa- 
tion for  their  services  must  point  out  the  statute  authorizing 
such  compensation*  The  only  statutes  authorizing  compensation 
to  said  highway  engineers  are  Sections  61.050,  61.190,  both 
quoted  aboVe,  It  must  further  be  borne  in  mind  that  the  67th 
General  Assembly  considered  the  salaries  of  county  highway 
engineers*  Therefore,  we  must  conclude  that  this  recent  ac- 
tion by  the  General  Assembly  indicates  that  said  General 
Assembly,  in  Its  wisdom,  decided  that  county  highway  engineers 
should  receive  no  more  than  the  amounts  specified  by  statute. 

CONCLUSION 

It  Is,  therefore,  the  opinion  of  this  office  that  county 
hlghwav  engineers  of  counties  of  the  first  class  are  entitled 
to  an  annual  salary  of  $8,000.00?  county  highway  engineers 
of  counties  of  the  second  class  are  entitled  to  an  annual 
salary,  to  be  fixed  by  the  county  court  of  not  more  than 
#4,000.00?  and  that  county  highway  engineers  of  counties 
of  the  third  and  fourth  class  shall  receive  as  compensation 
an  amount  fixed  by  the  county  court,  not  to  exceed  ten  dollars 
per  day  in  counties  of  the  third  class,  and  eight  dollars 
per  day  in  counties  of  the  fourth  class,  for  each  day  actually 
served  as  county  highway  engineer. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Paul  McGhee, 

/ 

Yours  very  truly, 


PMcG: vlw 


JOHN  M.  DALTON 
Attorney  General 


COURTS:  PINES:  Prosecuting  attorney  may  dismiss  an 

CRIMINAL  LAW:  affidavit  filed  by  him  charging  a 

MAGISTRATE  COURT:  person  with  the  commission  of  a crime 

PROSECUTING  ATTORNEY:  in  another  state,  and  that  said  person 

has  fled  therefrom.  Pines  assessed 
in  magistrate  court  are  judgments 
which  may  be  collected,  unless  barred 
by  Section  516.350,  RSMo  1949. 

April  19,  1954 


Honorable  W,  C.  Whitlow  / , 

Prosecuting  Attorney  , 

Callaway  County 
Fulton,  Missouri 

Dear  Sir: 

By  latter  dated  January  26th,  1954,  you  requested  an 
official  opinion,  as  follows: 

”l  have  two  problems  regarding  procedure 
in  the  Magistrate  Court  which  I would 
like  to  get  straightened  out  and  which 
I have  been  unable  to  do  on  my  own  research, 

"At  the  request  of  the  State  of  Wisconsin, 
back  in  March  of  1953,  we  filed  an  affidavit  . 
against  one  Holla  Glboney  for  removing  mort- 
gaged property  from  the  State  of  Wisconsin 
and  held  him  under  arrest  for  extradition, 
fie  was  taken  into  custody  and  eventually 
returned  to  Wise on sin,  but  as  I understand 
it,  he  returned  voluntarily  and  not  under 
the  extradition  requisition, 

" The  case  Is  still  pending  in  our  Magistrate 
Court  and  since  it  is  of  no  further  use,  I 
would  like  to  get  it  off  of  the  record.  Is 
dismissal  the  proper  procedure  to  dispose 
of  this  matter  or  since  he  was  taken  into 
custody  under  the  charge  filed,  should  the 
record  show  that  the  case  has  been  disposed 
of?  Unless  we  can  properly  dispose  of  it, 
it  would  seem  that  it  would  lay  here  until 
the  end  of  time. 


Honorable  ¥,  C.  Whitlow 


”We  also  have  a great  many  cases  In  our 
files  in  which  fines  have  been  assessed, 
generally  upon  a plea  of  guilty  by  the 
defendant,  These  fines,  however,  have 
not  been  paid,  generally  because  the  court 
has  given  the  defendant  time  in  which  to 
make  payment,  There  are  cases  in  the  files 
at  this  time  showing  unpaid  balances  that 
are  at  least  two  and  some  of  them  three  and 
four  years  old.  As  I Interpret  the  statutes, 
any  unpaid  fine  eannot  be  collected  if  it  is 
not  collected  within  one  year  of  the  date 
of  assessment,  What  record  should  be  made 
on  these  cases  In  order  to  olose  them? 

•55-  & *)'(■  M 

We  presume  that  the  affidavit  filed  in  March  of  1953 
was  under  authority  of  Section  5^8,060#  which  at  that  time 
read  as  follows? 

“Whenever  any  person  within  this  state 
shall  be  charged,  on  the  oath  or  affirma- 
tion of  any  credible  witness,  before  any 
judge  or  magistrate  of  a court  of  record, 
except  judge  of  the  probate  court,  with 
the  commission  of  any  crime  in  any  other 
state  or  territory  of  the  United.  States, 
and  that  he  fled  from  justice,  it  shall 
be  lawful  for  the  judge  or  magistrate  to 
issue  his  warrant  for  the  apprehension  of 
the  party  charged,” 

This  section  was  amended  by  the  6 7th  General  Assembly 
subsequent  to  the  time  in  question,  but  that  amendment  will 
not  be  here  discussed.  We  gather  from  your  letter  that  you, 
as  prosecuting  attorney,  filed  the  affidavit.  Prosecuting 
attorneys  in  the  state  of  Missouri  are  given  wide  discretion 
in  discontinuing  or  dismissing  prosecutions.  The  extent  of 
such  discretion  vested  in  prosecuting  attorneys  is  discussed 
at  length  in  State  ex  rel,  Griffin  v.  Smith,  258  S.W.  (2d) 
590,  At  l.c,  593,  the  Supreme  Court  by  Conkling,  C. J.,  made 
this  observation? 

"it  is  clearly  the  weight  of  authority 
that  if  there  is  no  statute  respecting 
the  right  to  enter  a nolle  prosequi  (and 
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there  Is  no  such  statute  In  Missouri) 
that  such  right  lies  within  the  sole 
discretion  of  the  prosecuting  attorney* 

14  Am,  Jur,  Criminal  Law,  Sec*  296, 
p*  967#  22  C. J.S.  Criminal  Law,  Bee, 

4£7>  page  707*  This  court  stated  that 
principle  in  State  on  Inf,  of  MeKittrlck 
v.  Graves,  34&  Ho,  990,  144  S,W,  2d  91, 

95,  wherein  we  said:  ‘Hence  they  (the 
dismissals  made  by  a prosecuting  attorney 
of  certain  criminal  cases ) lay  within  his 
discretion  under  the  power  of  nolle  prosequi 
which  the  law  vests  in  the  prosecuting  offi- 
cer in  the  absence  of  a statute  on  the  sub- 
ject, 14  American  Jurisprudence  967. 1 See 
also  Ex  parte  Claunch,  71  Mo,  233, 

”ln  State  ex  rel,  fhrash  v.  Lamb,  Judge, 
supra,  the  question  now  before  us  was 
squarely  ruled  In  these  words:  ’A  prose- 
cuting attorney  has  discretionary  power 
to  institute  or  discontinue  prosecutions* 

it  it 


Thus,  we  conclude  that  you,  in  your  discretion,  may  dis- 
miss the  affidavit  filed  against  Holla  GIboney,  mentioned 
in  your  letter. 

We  turn  now  to  your  second  question  as  to  the  disposi- 
tion of  criminal  cases  in  the  magistrate  court  in  t-jhich 
assessed  fines  have  not  been  paid* 

A magistrate  may  stay  the  execution  of  a sentence,  but 
may  not  commute  it  (see  enclosed  opinion  of  this  office 
to  Honorable  Prank  Wy  May,*  Prosecuting  Attorney  of  St. 
Francois  County,  dated  March  31,  1953/, 

Provision  for  collection  of  fines  in  magistrate  courts 
is  made  by  Section  £43*260,  RSMo  1949#  as  follows: 

* Whenever  the  defendant  shall  be  tried 
and  found  guilty,  either  by  the  magistrate 
or  a jury,  or  shall  enter  a plea  of  guilty, 
and  a fine  shall  be  assessed,,  the  magistrate 
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shall  enter  judgment  against  the  de- 
fendant for  such  fine,  and  if  the  punish- 
ment shall  be  imprisonment  in  the  county 
jail  or  shall  be  both  a fine  and  imprison- 
ment, the  magistrate  shall  enter  judgment 
according  to  the  finding  of  the  court  or 
verdict  of  the  jury,  and  Immediately  com- 
mit the  defendant  to  the  county  jail  for 
the  time  designated  in  the  judgment,  and 
the  defendant  shall  be  adjudged  to  pay  the 
costs,  and  may  be  committed  to  the  county 
jail  until  the  judgment  for  both  fine  and 
costs  shall  be  paid,  or  until  he  shall  be 
discharged  therefrom  under  the  provisions 
of  section  543*270. " 

The  Springfield  Court  of  Appeals  in  Hicks  V,  McCown, 
144  Mo,  App.  54 4*  l*c.  547 » maHe  this  statement  about  this 
section i 


’This  section  contemplates  a judgment  for 
fine  or  costs  and  Its  meaning  is  unmis- 
takable," 

Section  516.350  is  the  statute  of  limitations  on 
judgments: 


"Every  judgment,  order  or  decree  of  any 
court  of  record  of  the  United  States, 
or  of  this  or  any  other  state,  territory 
or  country,  shall  be  presumed  to  be  paid 
and  satisfied  after  the  expiration  of  ten 
years  from  the  date  of  the  original  rendi- 
tion thereof,  or  if  the  same  has  been  re- 
vived upon  personal  service  duly  had  upon 
the  defendant  or  defendants  thereon,  then 
after  ten  years  from  and  after  such  re- 
vival, or  in  case  a payment  has  been  made 
on  such  judgment,  order  or  decree,  and  duly 
entered  upon  the  record  thereof,  after  the 
expiration  of  ten  years  from  the  last  pay- 
ment so  made,  and  after  theexpiratlon  of 
ten  years  from  the  date  of  the  original 
rendition  or  revival  upon  personal  service, 
or  from  the  date  of  the  last  payment,  such 
judgment  shall  be  conclusively  presumed  to 
be  paid,  and  no  execution,  order  or  process 


Honorable  W,  C,  Whitlow 


shall  Issue  thereon,  nor  shall  any 
suit  be  brought,  had.  or  maintained 
thereon  for  any  purpose  whatever." 

The  above  limitation  is  made  applicable  to  the  state 
by  Seotion  516.360,  RSMo  1949*  Since  the  assessment  of  a 
fine  by  a magistrate  is  a judgment,  and  the  magistrate  court 
is  a court  of  record.  Section  5X6.35)  covers  the  present 
situation, 

CONCLUSION 

It  is , the  opinion  of  this  office,  that  a 
prosecuting  attorney  raay  dismiss  an  affidavit  filed  by  him 
charging  a person  with  the  commission  of  a crime  in  another 
state,  and  that  said  person  has  fled  therefrom.  Fines  assessed 
in  magistrate  court  are  judgments  which  may  be  collected,  unles 
barred  by  Section  516.350,  BSMo  1949, 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Paul  McGhee, 


Very  truly  yours, 


PMcG:  vlw 


JOHN  M.  DALTON 
Attorney  General 


ROADS  AND  BRIDGES:  Bridge  constructed  by  special  road  district 

remains  property  of  such  district  upon 
abandonment  of  public  road  whereon  situated. 


May  28,  1954 


Mr,  W.  C«  Whitlow 
Prosecuting  Attorney 
Callaway  County 
Fulton,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  reading  as  follows: 

”A  disagreement  has  arisen  regarding  ’title* 
to  a bridge  on  a public  road  in  Callaway 
County;  both  the  County  and  the  special  road 
district  claim  the  bridge. 


’’The  bridge  is  located  in  a special  road  dis- 
trict and  was  constructed  by  the  special  road 
district.  The  section  of  road  upon  which  the 
bridge  is  situated  la  being  abandoned  in  favor 
of  a new  location  nearby.  The  relocation  is 
being  paid  for  by  the  State  Highway  Department, 
since  the  road  is  now  under  their  supervision 
and  maintenance.  Both  the  County  and  the 
special  road  district  have  other  locations 
where  the  bridge  can  be  used  and  both  now 
claim  ’title*  to  the  bridge. 

# # # # 

"Will  you  please  give  me  your  opinion  regard- 
ing who  owns  this  bridge?” 


For  the  purpose  of  this  opinion,  we  have  assumed  that  all 
of  the  funds  used  to  ’’construct”  the  bridge  arose  from  sources 
within  the  district;  if  this  is  not  in  fact  true,  a possible 
different  conclusion  might  be  reached. 
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Provision  for  the  incorporation  of  three  distinct  types 
of  ’’special  road  districts”  has  been  made  under  Missouri  law. 
The  applicable  statutes  are  found  in  Chapter  233 , RSMo  1949. 

We  note  that  Callaway  County  is  one  not  under  township  organi- 
zation and,  therefore,  the  provisions  of  Sections  233*320  to 
233* 445 > inclusive,  are  inapplicable.  In  your  letter  of 
inquiry  you  have  not  indicated  whether  the  special  road  dis- 
trict to  which  reference  is  made  is  a ’’city  or  town  road  dis- 
trict” referred  to  in  Sections  233*010  to  233 .165,  RSMo  1949 » 
inclusive,  or  a ”special  road  district — benefit  assessment- 
counties  not  under  township  organization”  type  as  governed  by 
Sections  233.170  to  233.315>  RSMo  1949,  inclusive.  However, 
because  of  a similarity  in  statutory  authority  granted  to  each 
of  these  two  types  of  road  districts  we  do  not  consider  it 
necessary  to  determine  the  exact  form  of  organization. 

Your  attention  is  first  directed  to  Section  233*115,  RSMo 
1949,  reading  as  follows: 

"Said  board  may,  by  contract  or  otherwise, 
under  such  regulations  as  the  board  shall 
prescribe,  build,  repair  and  maintain,  or 
cause  to  be  built,  repaired,  or  maintained 
all  bridges  and  culverts  needed  within  said 
district;  provided,  however,  that  the 
Gounty  court  of  the  county  in  which  said 
special  road  district  is  located  may,  in 
its  discretion,  out  of  the  funds  available 
to  it  for  that  purpose,  construct,  main- 
tain, or  repair,  any  bridge,  or  bridges,  or 
culvert  or  culverts  in  such  road  district, 
or  districts,  or  it  may,  in  its  discretion, 
appropriate  out  of  the  funds  available  for 
that  purpose  money  to  aid  and  assist  the 
commissioners  of  said  special  road  district, 
or  districts,  which  shall  be  expended  by 
the  commissioners  of  said  special  road  dis- 
trict, or  districts,  as  above  provided." 

Your  attentlbh  is  also  directed  to  a portion  of  Section 
233.190,  RSMo. 1949 » reading  as  follows: 

>;<  >j t ifc  >!< 

”2.  Said  commissioners  shall  have  sole, 
exclusive  and  entire  control  and  jurisdic- 
tion over  all  public  highways,  bridges  and 
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culverts  within  the  district,  to  construct . 
improve  and  repair  such  highways « bridges^ 
and  culverts,  and  shall  have  all  the  power, 
rights  and  authority  conferred  by  law  upon 
road  overseers,  and  shall  at  all  times  keep 
such  roads,  bridges  and  culverts  in  as  good 
condition  as  the  means  at  their  command 
will  permit,  and  for  such  purpose  may  em- 
ploy hands  and  teams  at  Such  compensation 
as  they  shall  agree  upon}  rent,  lease  or 
buy  teams,  implements,  tools  and  machinery} 
all  kinds  of  motor  power,  and  all  things 
needed  to  carry  on  such  work}  provided, 
that  said  commissioners  may  have  such  road 
work,  or  bridge  Or  culvert  work , or  any 
part  thereof,  done  by  contract,  under  such 
regulations  as  said  commissioners  may  pre- 
scribe . ” ( Emphasis  ours . ) 

From  the  foregoing  it  seems  that  either  type  of  special 
road  district  has  been  specifically  empowered  to  construct 
bridges  within  such  district.  We  have  examined  other  statutes 
relating  to  such  road  districts  as  to  the  effect  of  the  aban- 
donment of  public  roads.  At  no  place  do  we  find  that  any 
transfer  of  ownership  of  the  physical  improvements,  such  as 
bridges  and  culverts  used  on  a public  road,  is  brought  about 
by  statute  upon  the  abandonment  of  such  public  road.  We  there- 
fore conclude  that  no  such  change  of  ownership  is  so  effectuated 
by  such  abandonment  and  that  the  ”title”  of  the  special  road 
district  to  the  bridge  mentioned  in  your  letter  of  inquiry  has 
not  been  impaired  by  reason  of  the  abandonment  of  the  public 
road  therein  located.  This,  we  believe,  is  in  accord  with  sound 
reasoning  in  that  it  permits  the  retention  and  use  of  the  im- 
provement by  the  district  and  within  the  area  from  whence  came 
the  tax  money  used  for  paying  for  such  Improvement,  provided 
such  is  in  fact  the  true  circumstances. 


CONCLUSION 


In  the  premises  we  are  of  the  ©pinion  that  the  ’’title”  to 

a bridge  constructed  out  of  district  funds  by  a special  road 

district  upon  a public  road  located  within  such  district  is  not 

affected  by  the  abandonment  of  such  public  road.  It  is  our  fur- 

ther opinion  that  the  board  of  commissioners  of  such  special 
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road  district  may  thereafter  dispose  of  such  bridge  or  may  dis- 
mantle and  re- erect  the  same  at  some  other  place  within  such 
special  road  district  where  public  convenience  and  necessity 
may  require. 

The  foregoing  conclusion  is  based  upon  the  assumption  that 
such  bridge  was  paid  for  out  of  funds  belonging  to  the  special 
road  district. 

The  above  opinion,  which  I hereby  approve,  was  prepared  by 
ray  assistant,  Will  F.  Berry,  Jr. 

Yours  very  truly, 


WFBtvlwsvtl 


John  M.  Dalton 
Attorney  General 


It  is  illegal  to  dispense  intoxicating  liquor 
within  the  hours  prescribed  on  the  election  day 
of  any  school  director,  fire  prevention  district 
director  or  sewer  district  trustee. 


June  10,  195>1+. 


Honorable  George  White 
Assistant  Prosecuting  Attorney 
St « Louis  County 
Courthouse 
Clayton*  Missouri 

Dear  Sirs 

We  are  in  receipt  of  your  recent  request  for  an  official 
opinion  based  upon  a letter  written  to  your  office  at  the  direc- 
tion of  Arthur  C.  Mosley,  Sheriff  of  St*  Louie  County.  The 
Mosley  letter  reads  as  follows  s 

wWe  have  been  informed  by  Asst,  Prosecuting 
Attorney,  Leonard  Bornsehein  that  on  elec- 
tion days  all  $$  Taverns,  Liquor  Stores, 
must  remain  closed  and  3«2$  Taverns  may 
remain  open  as  usual.  W©  have  been  en- 
forcing the  law  as  such. 

ttWe  have  received  complaints  from  different 
tavern  operators  that  they  were  informed  by 
the  local  office  of  Liquor  Control,  State  of 
Missouri,  that  in  auch  elections  as  for  school 
trustees,  fire  trustees*  and  sewer  board  mem- 
bers, it  is  not  necessary  for  them  to  close. 

Tavern  owners  were  informed  by  the  Liquor 
Control,  inasmuch  as  there  is  not  a bond  issue 
and  any  money  involved  in  the  election  that 
they  may  continue  to  stay  open* 

"The  local  office  of  Liquor  Control  was  con- 
tacted and  they  informed  us  that  they  believe 
that  the  Attorney  General  gave  them  a verbal 
opinion,  some  time  ago,  and  that  is  what  they 
base  their  advice  to  tavern  owners  on,8 
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We  note  that  reference  is  made  above  to  "school  trustees }" 
?*fire  district  trustees”  j and  ” sewer  district  trustees  •”  Sec- 
tion 165*207  and  165*380  RSMo . I9I4.9,  uses  the  term  "school  Direc- 
tors" ; Section  321*120  RSMo  1949 , uses  the  term  "fire  district 
directors}”  and  Section  249*140  RSMo  1949  uses  the  term  "sewer 
district  trustees." 

These  are  perhaps  minor  differences,  but  in  this  opinion  we 
shall  hereafter  use  the  statutory  terms* 

Itour  specific  questions  are  whether  places  selling  intoxi- 
cating liquor  must  remain  closed  during  the  election  of  school 
directors,  fire  district  directors,  and  sewer  district  trustees? 
The  prohibition  which  you  mention  is  found  in  Section  311*290 
RSMo  1949,  and  reads  as  follows* 

"Ho  person  having  a license  under  the  pro- 
visions of  this  law  shall  sell,  give  away 
or  otherwise  dispose  of  or  suffer  the  same 
to  be  done  upon  or  about  his  premises,  any 
intoxicating  liquor  in  any  quantity  between 
the  hours  of  1*30  A.M*  and  6*00  A.M*  on  week 
days  and  between  the  hours  of  twelve  o'clock 
midnight  Saturday  and  twelve  o'clock  midnight 
Sunday,  on  upon  the  day  of  any  general,  special 
or  primary  election  in  this  state,  or  upon  any 
county  township,  city,  town  or  municipal  elec- 
tion day,  and  if  said  person  has  a license  to 
sell  intoxicating  liquor  by  the  drink  his  pre- 
mises shall  be  and  remain  a closed  place  as 
defined  in  this  section  upon  the  day  of  any 
general,  special  or  primary  election  in  this 
state  or  upon  any  county,  township,  city,  town 
or  municipal  election  day  and  between  the  hours 
of  1*30  A.M*  and  6*00  A.M.  on  week  days  and 
twelve  o' dock  midnight  Saturday  and  twelve 
O'clock  midnight  Sunday}  provided,  that  the 
sale  of  intoxicating  liquor  may  be  resumed  and 
the  premises  reopened  on  any  such  election  day 
after  the  expiration  of  thirty  minutes  next 
following  the  hour  or  time  fixed  by  law  for 
the  closing  of  the  polls  at  any  such  election; 
and  provided  further,  that  where  such  licenses 
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authorising  the  sale  of  intoxicating  liquor 
by  the  drink  are  held  by  clubs  or  hotels 
this  section  shall  apply  only  to  the  room 
or  rooms  in  which  Intoxicating  liquor  is 
dispensed!  and,  provided  further,  that 
where  such  licenses  are  held  by  restaurants 
whose  business  is  conducted  in  one  room 
only  and  substantial  quantities  of  food 
and  merchandise,  other  than  intoxicating 
liquors  are  dispensed,  then  the  licensee 
shall  keep  securely  locked  during  the  hours 
and  on  the  days  herein  specified  all  refrig- 
erators, cabinets,  cases,  boxes  and  taps  from 
which  intoxicating  liquor  is  dispensed,  A 
* closed  place*  is  defined  to  mean  a place 
where  all .doors  are  locked  and  where  no 
patrons  are  in  the  place  or  about  the  pre- 
mises, Any  person  violating  any  provision 
of  this  section  shall  be  deemed  guilty  of  a 
misdemeanor,*’ 

Prom  the  above  it  is  clear  that  if  an  election  is  a general, 
special  or  primary  election  in  this  state,  of  is  a county,  town- 
ship, city,  town  or  municipal  election,  that  it  is  illegal  to 
dispense  intoxicating  liquor  on  such  election  day,  during  the 
hours  prescribed!  but  that  if  the  election  does  not  fall  within 
any  of  the  above  categories,  then  intoxicating  liquor  may  be  dis- 
pensed on  such  election  day* 

In  this  regard  we  note  further  that  the  election  of  school 
directors  shall  be  held  at  two  o’clock  p.m.  on  the  first  Tuesday 
in  April  of  each  year,  as  set  by  statute* 

The  first  board  of  directors  of  the  fire  protection  district, 
may,  by  Section  321*120  RSMo  19k9*  ”be  held  separately,  or  may  be 
consolidated  and  held  concurrently  with  any  other  election,  general 
or  special,  provided  for  in  this  chapter  or  otherwise*”  Such  an 
election  would,  therefore,  either  be  general  or  special*  All  fur- 
ther elections  for  fire  protection  directors  shall  (Section  321*210 
RSMo  19k9)  be  held  on  the  first  Monday  in  April  of  each  year.  The 
provisions  for  the  election  of  the  first  board  of  sewer  district 
trustees  is  substantially  the  same  as  that  of  the  election  of  the 
first  board  of  directors  of  a fir©  prevention  district.  Subsequent 
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elections  are  fixed  by  statute  (Section  2lj.9*15>0  HSMo  1949)  to 
be  held  on  the  first  Monday  in  April  every  two  years* 

With  the  above  in  mind*  we  now  direct  attention  to  the  1928 
Missouri  Supreme  Court  case  of  Dysart  vs*  City  of  St,  Louis,  11 
S.W.  (2d)  lOl^f?*  In  that  case  the  court  was  concerned,  in  part, 
with  the  definition  of  general,  special  and  primary  elections* 

In  the  course  of  its  opinion  the  court  stated  at  l.c*  105>2* 

n# # # But  the  definition  of  ‘general  election* 
is  settled  by  an  amendment  to  the  Constitution 
adopted  in  1920  (see  Laws  1921,  p.  703),  by  which 
section  12  of  article  10  was  repealed,  and  another 
section  by  the  same  number  adopted.  It  provides s 

" *Ho  county,  city,  town,  township,  school  district 
or  other  political  # # # subdivision  of  the  State 
shall  # # # become  indebted,  * except  by  a two- 
thirds  vote  at  an  election  held  for  that  purpose j 
and,  * such  proposition  may  be  submitted  at  any 
election,  general  or  special,* 

"It  follows  that  any  local  election,  city,  county, 
etc*,  may  be  either  general  or  special,  and  this 
wipes  out  the  definition  of  ’general  election* 
in  section  70$8f  or  limits  the  implied  distinc- 
tion to  state  elections* 

"It  necessarily  means  that  a special  election  is 
one  called  for  a special  purpose,  not  one  fixed 
by  law  to  occur  at  regular  intervals.  A primary 
election  and  a regular  election  are  connected  to- 
gether in  section  3*?  in  regard  to  general  regis- 
tration, with  the  same  requirement  for  a revision 
before  a primary  election  as  there  is  before  a 
final  election  to  elect  officers.  Therefore  it 
avails  nothing  to  distinguish  a primary  election 
from  the  statutory  definition  of  any  other  general 
elections.#  # #" 

In  view  of  the  above  It  would  appear  that  the  elections  for 
school  directors,  fire  protection  district  directors,  and  sewer 
district  trustees,  which  are  held  after  the  first  such  elections, 
are  "general  elections"  within  the  meaning  of  Section  311*290, 
supra,  and  that  the  first  elections  held  for  the  purpose  of  select 
ing  these  officials,  if  held  on  a day  specially  chosen  for  this 
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purpose,  and  not  on  the  day  of  any  general  election,  is  a special 
election”,  within  the  meaning  of  Section  311.290,  supra,  and  that 
whether  the  elections  be  general  or  special  they  come  within  the 
prohibition  of  Section  311,290,  supra,  and  that  it  is  illegal  for 
any  person  to  dispense  Intoxicating  liquor  on  such  days,  within 
the  hours  prescribed. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  it  is  illegal  to 
dispense  intoxicating  liquor  within  the  hours  prescribed  on  the 
election  day  of  any  school  director,  fire  prevention  district  di- 
rector, or  sewer  district  trustee. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  Hugh  P*  Williamson, 

Very  truly  yours. 


HFWtld 


JOHN  M,  DALTON 
Attorney  General 


OFFICERS : 


Duties  of  prosecuting  attorney  and  those  of  trustee 
of  a county  health  center  of  the  same  county  are 
repugnant  or  inconsistent  to  each  other.  Said 
offices  are  incompatible  and  one  person  may  not 
hold  both  at  the  same  time.  Duties  of  county  super- 
intendent of  schools  and  those  of  trustee  of  a county 
health  center  of  same  county  are  not  repugnant  or 
inconsistent  to  each  other.  Said  offices  are  com- 
patible and  one  person  may  hold  both  at  same  time. 


June  28,  195^ 


Honorable  J.  Patrick  Wheeler 
Prosecuting  Attorney 
Lewis  County 
Monti cello,  Missouri 

Dear  Sirs 

This  department  is  in  receipt  of  your  recent  request  for 
a legal  opinion,  which  reads  in  part  as  follows: 

"May  any  County  Officer  elected  at  a general 
or  special  election,  or  appointed  officer  of 
the  county  serve  in  the  capacity  as  a member 
of  the  Board  of  Trustees  of  the  County  Health 
Council,  such  council  having  been  formed  under 
the  provisions  of  Chapter  205  R*  S.  Mo.  1953? 

The  inquiry  appeared  to  be  very  general  and . broad  enough 
to  inquire  whether  any  county  officer  could,  during  the  term 
for  which  he  was  elected  or  appointed,  also  serve  as  a trustee 
of  a county  health  center  of  his  county.  We  asked  you  to  make 
your  inquiry  more  specific  by  having  it  refer  only  to  the  county 
officer  in  which  you  are  interested. 

Your  reply  was  to  the  effect  that  you  are  interested  in  the 
offices  of  -prosecuting  attorney  and  county  superintendent  of 
schools.  Said  reply  read  in  part  as  follows: 

"I  can  understand  that  the  question  is  too 
general  for  an  opinion.  I would  like  to  have 
the  question  answered  concerning  the  Prosecut- 
ing Attorney  and  the  County  School  Supt."  -- 
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We  construe  your  inquiries  to  bei  (l)  Are  the  offices  of 
prosecuting  attorney  and  truetes  of  the  county  health  center 
compatible,  so  that  one  person,  may  hold  both  at  the  same  time 
in  the  same  county?  (2)  Are  the  offices  of  county  superintendent 
of  schools  and  trustee  of  the  county  health  center  compatible,  so 
that  one  person  may  hold  both  at  the  same  time  in  the  same  county? 

Before  attempting  to  answer  the  inquiries,  we  must  first 
correctly  answer  the  following  preliminary  questions  Is  a trustee 
of  a county  health  center  a public  officer,  and  if  so,  is  he  a 
county  officer? 

In  the  case  of  .State  ex  rel.  Pickett  v,  Truman,  333  Ho*  1018, 
a definition  and  some  of  the  attributes  of  a public  officer  were 
given.  At  l,c,  1022,  the  court  said! 

; "{a)  In  Mechem  on  Public  Officers,  pagee  1 and 

2,  section  1,  it  is  salds  ’A  public  office  is 
the  right,  authority  and  duty,  created  and  con- 
ferred by  law,  by  whioh  for  a given  period, 
either  fixed  by  law  or  enduring  at  the  pleasure 
of  the  oreating  power,  an  individual  is  invested 
with  eome  portion  of  the  eove reign  functions  of 
the  government,  to  be  exercised  by  him  for  the 
benefit  of  the  public*  *he  individual  so  in- 
vested is  a public  officer,1  Ws  have  approved 
this  definition  in  State  ex  rel.  v*  Bue,  135 
Ho,  325*  331,  332,  36  S.  W.  6365  State  ex  rel, 
v,  Hackmann,  2£4  S.  W,  53,  55,  300  Ho,  59;  and 
Hasting  v.  Jasper  County,  282  S,  W,  700,  701, 

31ij.  Mo,  144,  and  it  appears  to  be  in  harmony 
with  the  great  weight  of  authority.  (State 
ex  rel*  v*  Bond  (k[,  ¥$.,  ),  118  S,  E,  276,  2?8, 

279}  State  ex  creV  v*  Board  of  Commissioners 
(Ohio),  115  H.v  E*  919,  920}  Bunn  et  al.  v* 

People  ex  rel,,  45  111,  397,  4°9.)  The  Ohio 
decision  states  that  it  is  no  longer  an  open 
question  in  that  state  that  to  constitute  a 
public  office  ’it  is  essential  that  oertain 
independent  public  duties  a part  of  the  sover- 
eignty of  the  State,  should  be  appointed  to 
it  by  law. * Illustrative  of  what  is  meant 
by  • sovereignty  of  the  State, ’ in  the  same 
opinion  it  is  said!  ’If  specific  statutory 
and  independent  duties  are  Imposed  upon  an 
appointee  in  relation  to  the  exercise  of  the 
police  powers  of  the  State,  If  the  appointee 
is  invested  with  independent  power  in  the 
disposition  of  public  property  or  with  power 
to  incur  financial  obligations  upon  ths  part 
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of  the  county  or  State*  if  he  is  empowered  to 
act  in  those  multitudinous  cases  involving 
business  or  political  dealings  between  indi- 
viduals and  the  public*  wherein  the  latter 
must  necessarily  act  through  an  offioial  agency, 
then  such  functions  are  a part  of  the  sovereignty 
of  the  State, ,M 

In  the  case  of  State  ex  rel*  v,  Imel,  21*2  Mo,  293,  and  at 
l*c*  300,  the  oourt  defined  the  terns  ’‘oounty  officers’’  as 
follows: 


“The  words  ‘county  officers*  have  two  well 
defined  meanings.  In  their  most  general 
sense,  they  apply  to  officers  whose  terri- 
torial jurisdiction  is  coextensive  with  the 
county  for  which  they  ore  elected  or  appoint- 
ed, In  a more  precise  and  restricted  sense, 
those  words  mean  of floors  ‘by  whom  the  oounty 
performs  its  usual  political  functions,  its 
function  of  government*1  {Sheboygan  County 
v,  Parker,  70  tf*  3.  93,  l.c,  96*}ff 

Section  205*050  BSMo  19i|9  states  the  purpose  for  Which  a county 
health  center  is  established  and  reads  as  follows: 

"Ihe  public  health  center  is  established,  main- 
tained and  operated  for  the  improvement  of 
health  of  all  inhabitants  of  said  county  or 
counties* v 

Section  205*031  RSMo  Cum,  Supp,  1953  gives  the  qualifications, 
appointment,  and  terms  of  trustees  of  a county  health  center.  It 
Is  noted  that  under  the  provisions  of  this  section  the  county  court 
makes  the  original  appointment  of  trustees  of  the  newly  established 
health  center.  After  the  original  appointments,  successor  trustees 
are  elected  by  the  voters  of  the  oounty  in  the  manner  provided  by 
Section  205*041  BSMo  Cum,  Supp,  1953,  except  when  vacancies  occur, 
which  the  county  court  shall  fill  in  the  manner  provided  by  said 
section*  Section  205*031  reads  as  follows: 

”l,  The  oounty  oourt  shall  appoint  five 
trustees  chosen  from  the  citizens  at  large 
with  referenoe  to  their  fitness  for  such 
office,  all  residents  of  the  county,  not 
mo re  than  three  of  the  trustees  to  be  resi- 
dents of  the  city,  town  or  village  in  which 
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the  county  health  center  is  to  be  located, 
who  shall  constitute  a board  of  trustees  for 
said  county  health  center. 

"2,  The  trustees  shall  hold  their  offices  until 
the  next  following  general  election,  when  five 
health  center  trustees  shall  be  elected  who  shall 
hold  their  offices,  three  for  two  years  and  two 
for  four  years.  The  county  court  shall  by  order 
of  record  specify  the  terras  of  said  trustees, 

"3*  At  each  subsequent  general  election  the 
offices  of  the  trustees  whose  terms  of  office 
are  about  to  expire  shall  be  filled  by  the  elec- 
tion of  health  center  trustees  who  each  shall 
serve  for  a terra  of  four  years, 

"4*  Any  vacancy  in  the  board  of  trustees  occasion- 
ed by  removal,  resignation  or  otherwise  shall  bs 
reported  to  the  county  court  and  be  filled  in 
like  manner  as  original  appointments,  the  ap- 
pointee to  hold  office  until  the  next  follow- 
ing general  election,  when  such  vacancy  shall 
be  filled  by  election  of  a trustee  to  serve 
during  the  remainder  of  the  terra  of  ills  pre- 
decessor, 

"5*  Ho  trustee  shall  have  a personal  pecuniary 
interest,  either  directly  or  indirectly,  in  the 
purchase  of  any  supplies  for  the  health  center, 
unless  the  same  are  purchased  by  competitive 
bidding,'* 

Section  205.041  reads  in  part  as  follows: 

”l.  Each  candidate  for  the  office  of  health 
center  trustee  shall  file  with  the  county 
clerk  an  announcement  of  candidacy  in  writing 
not  later  than  thirty  days  before  the  general 
election.  The  announcement  shall  indicate 
whether  the  individual  is  a 0 and i date  for  a 
full  or  an  unexpired  term  of  a named  predeces- 
sor, Ho  filing  fee  shall  be  required  to  be 
paid  upon  the  filing  of  any  announcement.  If 
announcements  of  a sufficient  number  of  trustees 
are  not  filed,  the  county  court  shall  appoint 
such  trustee  or  trustees  as  may  be  necessary 
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to  fill  all  vacancies  on  the  board  which  result 
from  the  expiration  of  the  tern  of  any  trustees 
and  any  suoh  appointee  shall  serve  until  the 
next  general  election  when  a trustee  shall  be 
elected  to  fill  the  remainder  of  the  uaexplred 
term* 

”2*  She  county  court  shall  prepare  a separate 
ballot  containing  the  names  of  all  candidates 
who  have  announced  for  trustee  which  shall  not 
contain  any  designation  of  the  political  party 
affiliation  of  any  candidate  for  trustee*  She 
ballots  shall  designate  the  number  of  truetees 
to  be  elected  and  shall  state  whether  any  of 
the  trustees  is  to  be  elected  for  an  unexpired 
term,  and  shall  be  in  form  substantially  as 
follows*  ft  ft 

She  Legislature  enacted  applicable  statutes  creating  the 
position  or  offioe  (if  It  is  an  office)  known  as  trustee  of  the 
county  health  center  and  also  provided  that  the  health  center 

Srogram  for  the  people  of  the  county  is  to  be  carried  on,  or  to 
,av©  headquarters  at  a fixed  location  in  the  county  known  as  ths 
health  center*  She  affairs  of  the  health  center  are  to  be  ad- 
ministered by  trustees,  and  from  the  statutes  quoted  above,  it 
is  readily  seen  that  the  duties  of  such  trustees  are  of  a public 
rather  than  of  a private  nature,  and  are  county-wide  in  scope* 
She  trustees  are  agents  of  the  county  and  have  been  invested 
with  the  duty  of  exercising  a portion  of  the  police  power  of 
the  state  in  regard  to  public  health,'  It  has  long  been  the 
rule  in  Missouri  that  the  State  may,  in  the  exercise  of  its 
police  power,  make  regulations  affecting  public  health  for  the 
protection  and  benefit  of  its  citizens,  Shis  principle  was 
held  to  be  the  law  in  the  ease  of  Bader  Realty  & Inv,  Co.  v* 

St*  Louis  Housing  Authority,  Mo*.  7kl*  At  1*0,  the 
court  said* 

” ft  ft.  ft  As  we  read  the  'Housing  Authorities 
Law*  (Mo,  R*S.A.  Sec*  to  7875*  inclusive), 

its  underlying  purpose  is  slum  clearance, 
public  safety,  public  health,  and  the  prevention 
of  crime  and  juvenile  delinquency,  Shose  matters 
present  a proper  field  for  the  exercise  of  the 
state's  police  power,.  * ft  ft” 
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Hone  of  the  seotions  of  Chapter  20$  RSMo  1949  entitled 
"County  Health  and.  Welfare  Programs”  or  those  of  Chapter  205 
RSMo  Cum,  Supp,  1953*  bearing  the  same  title,  specifically 
provide  that  health  center  trustees  are  public  officers. 

However,  it  is  believed  that  from  the  referonoes  made  in 
these  sections  to  such  trustees  that  it  was  the  intention  of 
the  Legislators  that  the  trustees  should  be  public  cf floors* 
Paragraph  1,  Section  205.042  supra,  requires  the  newly  eleoted 
or  appointed  trustee  to  qualify  within  ten  days  by  taking  the 
oath  required  of  all  civil  officers*  Said  oath  is  presoribed 
by  Article  VII,  Section  11,  Constitution  of  Missouri  1945#  And 
reads  as  follows* 

"Before  talcing  office,  all  civil  and  military 
off ioers  in  this  state  shall  take  and  subscribe 
an  oath  or  affirmation  to  support  the  Consti- 
tution of  the  United  States  and  of  this  state, 
and  to  demean  themselves  faithfully  in  office*” 

When  paragraph  1,  Section  205.042  supra,  is  read  and  construed 
with  other  sections  of  the  same  Chapter,  we  feel  that  they  clearly 
show  the  legislative  intent  to  bs  that  the  trustees  should  be 
public  officers,  chosen  by  the  people,  the  same  as  other -county 
officers*  Consequently,  we  must  conclude  that  county  health 
center  trustees  are  public  off toere  within  the  meaning  of  the 
definitions  of  public  officers  given  above.  Since  they  have 
only  been  given  authority  to  perform  their  duties  within  the 
territorial  limits  of  their  respective  counties,  they  are 
"county  off leers”  within  the  meaning  of  the  definition  of  these 
terms  given  in  the  case  of  State  ex  rel.  v.  Imel  supra. 

Our  answer  to  the  preliminary  question  Is  that  a trustee  of 
a county  health  center  is  a public  officer. 

In  order  to  determine  whether  the  offices  of  prosecuting 
attorney  and  county  health  center  trustee  are  compatible  or  in- 
compatible, the  statutory  duties  of  the  former  office  must  be 
considered  and  compared  with  those  of  the  latter  office.  How- 
ever, before  doing  so,  we  call  attention  to  the  fact  that  there 
are  no  statutory  prohibitions  in  Missouri  against  one  person 
holding  both  of  these  offices  at  the  same  time*  Unlese  the 
duties  of  one  are  Inconeisteht  with  those  of  the  other,  it 
appears  that  one  person  may  legally  hold  both  offices  at  the 
same  time,  since  there  was  no  such  prohibition  under  the  common 
law. 


The  common  law  doctrine  of  compatibility  and  incompatibility 
of  different  offices  was  discussed  and  compared  in  the  leading 
case  of  State  ox  rel.  ,v.  Bus,  135  Mo*  325*  The  court  had  under 
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consideration  the  offices  of  deputy  sheriff  of  the  City  of  St. 
fouls  and  school  director,  and  ruled  these  two  offices  to  be 
incompatible  and  that  they  could  not  be  held  by  the  same  person 
at  the  same  time.  We  quote  from  l.c,  338* 

"V*  The  remaining  inquiry  is  whether  the  duties 
of  the  office  of  deputy  sheriff  and  those  of 
school  director  are  so  Inconsistent  and  incom- 
patible as  to  render  It  improper  that  respondent 
should  hold  both  at  the  same  time.  At  common 
law  the  only  limit  to  the  number  of  offices 
one  person  might  hold  was  that  they  should  be 
compatible  and  consistent*  The  incompatibility 
does  not  consist  in  a physical  inability  of  one 
person  to  discharge  the  duties  of  the  two  of- 
fices, but  there  must  be  some  inconsistency 
in  the  functions  of  the  two}  some  conflict  in 
the  duties  required  of  the  officers,  as  where 
one  has  some  supervision  of  the  other,  is  re- 
quired to  deal  with,  control,  or  assist  him, 

"it  was  said  by  Judge  Polger  in  People  ex  pel.* 
v*  Green.  58  H.Y*  loe,  cit,  304 J "’Where  one 
office  is  not  subordinate  to  the  other,  nor 
the  relations  of  the  one  to  the  other  such, 
as  are  inconsistent  and  repugnant,  ther^  is 
not  that  incompatibility  from  which  that  law 
declares  that  the  acceptance  of  the  one  ie 
the  vacation  of  the  other,"  The  force  of  the 
word.  In  its  application  to  this  matter  is, 
that  from  the  nature  and  relations  to  each 
other,  of  the  two  places,  they  ought  not  to 
be  held  by  the  eame  person,  from  the  contrariety 
and  antagonism  which  would  result  in  the  at- 
tempt by  one  person  to  faithfully  and  impartially 
discharge  the  duties  of  one,  toward  the  incum- 
bent of  the  other.*  Thus,  a man  may  not  be  land- 
lord and  tenant  of  the  same  premises.  He  may  be 
landlord  of  one  farm  and  tenant  of  another, 
though  he  may  not  at  the  same  hour  be  able  to 
do  the  duty  of  each  relation**  The  cfficeB 
must  subordinate,  one  the  other,  and  they 
must,  per  se,  have  the  right  to  interfere, 
one  with  the  other,  before  they  are  incom- 
patible at  common  law.,f  * © 

We  have  previously  quoted  those  statutee  eetting  out  the  duties 
of  the  trustees  of  a county  health  center  and  now  we  call  attention 
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to  those  referring  to  the  duties  of  the  prosecuting  attorney. 

We  shall  not  attempt  to  give  every  section  of  the  statutes  re- 
lating to  every  duty  cf  the  prosecutor,  but  shall- call  attention 
only  to  those  which  give  the  general  duties  of  said  officer. 
Sections  £6,060  and  £6*070  RSMo  1949  prescribe  the  general  duties 
of  prosecuting  attorneys  in  each  county  of  the  state*  section 
£6*060  reads  as  follows! 

prosecuting  attorneys  shall  commence  and 
prosecute  all  civil  and  criminal  actions  in 
their  respective  Counties  in  the  county 

or  state  may  be  concerned,  defend  all  suits 
against  the  state  or  county,  and  prosecute 
forfeited  recognizances  and  actions  for  the 
recovery  of  debts,  fines,  penalties  and  for- 
feitures accruing  to  the  state  or  county J and 
in  all  cases,  civil  and  criminal.  In  which 
changes  of  venue  may  be  granted,  it  shall  be 
hie  duty  to  follow  and  prosecute  or  defend, 
as  the  case  may  be,  all  said  causes,  for  which, 
in  addition  to  the  fees  now  allowed  by  law,  he 
shall  receive  his  actual  expenses.  When  any 
criminal  case  shall  be  taken  to  the  courts  of 
appeals  by  appeal  or  writ  of  error,  it  shall 
be  their  duty  to  represent  the  state  in  such 
case  in  said  courts,  and  make  out  and  cause  to 
be  printed,  at  the  expense  of  the  county,  and 
in  cities  of  over  three  hundred,  thousand  in- 
habitants,. by  the  city,  all  necessary  abstracts 
of  recorde  and  briefs,  and  if  necessary  appear 
in  said  court  in  person,  or  shall  employ  some 
attorney  at  their  own  expense  to  represent  the 
state  in  such  courts,  and  for  their  eervlcee 
shall  receive  such  compensation  as  may  be 
proper,  not  to  exceed  twenty-five  dollars  for 
each  case,  and  necessary  traveling  expenses, 
to  be  audited  and  paid  by  the  oounfcy  court  of 
such  county,  and  in  such  cities  by  the  proper 
authorities  of  the  city,;” 

Section  £6.070  reads  as  follows: 

"He  shall  prosecute  or  defend,  as  the  case  may 
require,  all  civil  suits  in  which  the  county 
is  interested,  represent  generally  the  county 
in  all  matters  of  law,  investigate  all  claims 
against  the  county,  draw  all  contracts  relating 
to  the  business  of  the  county,  and  shall  give 
hie  opinion,  without  fee,  in  matters  of  law  in 
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which  the  county  is  interested,  and  in  writing 
when  demanded,  to  the  county  court,  or  any  judge 
thereof,  sxespt  in  counties  in  whioh  there  may 
be  a county  counselor*  He  shall  also  attend  and 
proseoute,  on  behalf  of  the  state,  all  oases 
before  the  magistrate  oourts,  when  the  etate 
is  made  a party  thereto}  provided,  oounty  oourts 
of  any  oounty  in  this  state  owning  swamp  or 
overflowed  lands  may  employ  special  counsel  or 
attorneys  to  represent  said  oounty  or  counties 
in  prosecuting  or  defending  any  suit  or  suite 
by  or  against  said  oounty  or  oounties  for  the 
recovery  or  preservation  of  any  or  all  of  said 
swamp  or  overflowed  lands,  and  quieting  the 
title  of  the  eaid  county  or  oounties  thereto* 
and  to  pay  suoh  speoial  counsel  or  attorneys 
reasonable  compensation  for  their  servloee, 
to  be  paid  out  of  any  funds  arising  from  the 
sale  of  said  swamp  or  overflowed  lands,  or  out 
of  the  general  revenue  fund  of  eaid  county  or 
counties ,H 

Section  56.070  supra,  requires  ths  prosecuting  attorney  to 
represent  the  county  in  all  civil  suits  or  other  matters  of  law, 
in  which  the  county  is  interested}  to  investigate  all  claims 
against  the  county,  draw  all  contracts  relating  to  the  business 
of  the  county,  and  give  his  written  opinion  without  fee  upon 
any  matters  of  law  in  which  the  county  is  interested  to  the 
county  court  when  requested  so  to  do  by  said  court,  or  one 
of  the  judges  of  same#. 

The  health  center  is  an  inetitution  of  the  county,  the  ex- 
panses of  which  are  paid  from  a special  fund  raised  by  a oounty 
health  oenter  tax,  and  certainly  the  county  ie  financially 
interested  in  the  health  center  and  all  ite  activites*  Therefore, 
in  view  of  the  provisions  of  Seotion  56.070  supra,  and  particularly 
thoss  referred  to  in  the  preceding  paragraph,  it  is  the  duty  of  the 
prosecuting  attorney  to  represent  hie  county  in  all  matters  in 
which  the  health  center  is  involved. 

An  example  of  some  of  the  statutory  duties  of  the  prosecuting 
attorney  and  which  he  might  be  o ailed  upon  to  perform  in  regard 
to  the  health  oenter  are  referred  to  in  paragraph  9,  Seotion 
205.042  fiSMo  Gum.  Supp , 1953. 

Said  section  authorizes  the  trustees  of  a county  health  osnter 
to  enter  into  contracts  and  agreements  with  federal,  state,  county. 
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school  and  municipal  governments,  with  private  firms  or  in- 
dividuals for  tha  furtherance  of  the  health  activities,  except 
as  limited  by  another  section  of  tha  same  chapter, 

Undoubtedly,  such  contracts  would  be  a matter  of  oounty 
intereet,  and  in  all  such  matters  it  would  be  the  prosecuting 
attorney’s  duties  to  draw,  or  at  leapt  to  supervise  the  drawing 
of  ©ame,  and  to  pass  upon  the  legality  of  all  such  contracts, 
regardless  of  whether  they  were  written  by  him,  and  before  sub- 
mission to  the  board  of  trustees  for  ei going. 

Section  205*060  RSMo  Gum,  Supp*  1953  places  a limitation 
upon  the  uee  of  the  health  center’s  facilities  and  it  is  the 
prosecutor’ s duty  to  see  that  the  law  is  strictly  enforced,  so 
that  euch  facilities  shall  not  be  used  contrary  to  the  provisions 
of  the  statute  and  only  those  persons  are  admitted  to  the  institu- 
tion for  medical  treatment  who  are  entitled  to  be  admitted  under 
the  provisions  of  said  section#  Section  205*070  RSMo  Cum*  Supp, 

1953  provides  that  the  health  center  may  accept  gift©  of  real  or 
personal  property  from  any  of  the  donors  mentioned.  The  title 
to  all  said  gifts  shall  vest  in  the  oounty  for  the  benefit  of 
the  health  center*  Ths  donation  of  such  gifts  to  the  oounty 
would  be  transactions  In  which  the  oounty  is  very  much  inter- 
ested, and  in  such  instances,  it  is  the  prosecuting  attorney’s 
duty  to  see  that  euoh  transaction©  are  properly  handled  so  that 
the  title  to  said  gifts  will  vest  In  his  county. 

Section  205*090  RSMo  Cum,  Supplement  1953  requires  the 
county  health  center  trustee©  to  file  a yearly  rsport  of  their 
proceedings  with  the  county  court  and  also  a sworn  statement  of 
their  receipt e and  expenditures  during  the  preceding  calendar  year. 
In  the  event  the  trustees  misappropriated  any  of  the  health  canter 
funds.  It  would  be  the  duty  of  the  prosecuting  attorney  to  institute 
criminal  proceedings  against  the  guilty  parties,  as  well  as  civil 
pro css dings  against  them  for  the  recovery  of  ths  health  centsr 
funde * 

From  the  instances  given  above  involving  ths  dutiee  of  the 
prosecuting  attorney  and  his  relationship  to  the  county  health 
center.  It  is  obvioue  that  the  dutiee  of  the  prosecuting  attorney 
are  repugnant,  or  inconsistent  to  those  of  the  office  of  trusts© 
of  the  county  health  center*  Therefore,  said  offices  ars  incom- 
patible and  one  person  cannot  Is  gaily  hold  both  at  the  same  time 
in  the  same  county,  and  our  answer  to  the  first  inquiry  of  the 
opinion  request  is  in  the  negative. 

The  second  inquiry  of  ths  opinion  request  3s  whether  or  not 
the  office  of  county  superintendent  of  schools  and  trustee:',  of 
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the  county  health  center  are  compatible  so  that  one  person  may 
hold  both  at  the  same  time  In  the  earn©  county* 

Xt  will  be  noted  that  this  Inquiry  is  the  same  as  the  first 
one  except  that  the  office  referred  to  is  different* 

We  have  previously  stated  that  in  our  opinion  a trustee  of  a 
county  health  oenter  is  a public  (county)  officer*  and  since 
the  office  of  county  superintendent  of  schools  has  been  made  a 
county  office  by  statute,  the  remainder  of  our  discussion  will 
be  in  regard  to  the  compatibility  or  incompatibility  of  the  two 
offices  in  question* 

The  general  duties  of  a trustee  of  a county  health  center 
have  been  noted  from  the  statutes  quoted  above  and  it  now  re- 
mains for  us  to  notice  the  duties  of  the  county  superintendent 
of  schools  and  to  compare  them  with  those  of  the  former  office 
in  order  to  reaoh  a conclusion  as  to  the  compatibility  or  incom- 
patibility of  the  two*  Seotion  167.040  RSMo  19^9  gives  the  general 
duties  of  the  county  superintendent  of  schools  and  reads  as  follows! 

"The  county  superintendent  shall  have  general 
supervision  over  all  the  schools  of  his  county, 
except  in  city,  town  and  village  school  districts 
employing  a superintendent  who  devotes  at  least 
one -half  of  hie  time  to  the  direct  work  of  super- 
vision. He  shall  vieit  each  school  under  his 
jurisdiction  at  leaet  once  each  year,  and  as 
many  other  times  as  practicable}  he  shall  examine 
the  classification  of  pupils,  the  methods  of 
instruction,  the  manner  of  discipline,  the  order 
maintained,  the  results  secured,  and  make  suoh 
suggestions  to  teachers  and  school  boards  as  he 
may  deem  advisable}  he  shall  inspect  the  ventila- 
tion, note  the  condition  of  the  building,  furni- 
ture, apparatus,  grounds  and  appurtenances  thereto 
belonging,  and  report  the  same  to  the  board  in 
writing,  with  such  suggestions., as  h©  may  consider 
necessary  to  the  health,  comfort  and  progress  of 
the  pupils}  he  shall  examine  the  teacher’s  register 
and  the  district  clerk’s  record  and  see  that  they 
are  kept  according  to  law}  he  shall  furnish,  an- 
nually, statements  to  the  district  clerks  showing 
the  assessed  valuation  of  their  respective  dis- 
tricts} he  shall  receive,  and,  if  properly  made, 
approve  estimates  and  enumeration  lists  and  turn 
same  over  to  tho  county  clerk;  he  shall  assist 
the  district  clerks,  when  necessary,  in  making 
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their  reports,  and  see  that  all  warrants  have 
been  duly  Issued  *by  order  of  the  board,1  either 
for  services  actually  rendered  or  for  material 
actually  furnished." 

Upon  a comparison  of  the  general  duties  of  a health  center 
trustee  with  those  of  county  superintendent  of  schools  given  in 
the  last  quoted  section,  it  is  apparent  that  each  office  and  its 
respective  duties  is  in  no  way  related  to  the  other,  and  that  each 
officer  performs  separate  and  distinct  functions  in  an  entirely 
different  field  of  endeavor,  and  that  either  office  is  not  sub- 
ordinate to  or  in  any  way  dependent  upon  the  other. 

What  lias  previously  been  stated  with  reference  to  the  common 
law  rule,  in  affect  in  Missouri,  which  does  not  prohibit  one  per- 
son from  holding  more  than  one  office  at  the  same  time,  applies 
fully  to  the  two  off! oes  of  county  superintendent  of  sohools  and 
county  health  o enter  trustee.  Sines  the  offices  or  the  duties 
of  each  are  210 1 inconsistent,  and  in  the  absenoe  of  any  statutory 
provision  against  on©  person  holding  both,  it  is  our  thought  that 
said  offices  are  compatible,  and  that  one  person  may  hold  both 
in  the  same  county  at  the  same  time.  Therefore,  our  answer  to 
the  second  inquiry  is  in  the  affirmative. 

CONCLUSION 


It  is  the  opinion  of  this  department  that  the  duties  of  the 
office  of  prosecuting  attorney  are  repugnant  or  inconsistent  to 
those  of  trustee  of  a county  health  center  of  the  s ame  county. 
Said  offices  are  incompatible  and  one  person  may  not  hold  both 
at  the  same  time. 

It  is  further  the  opinion  of  this  department  that  the  duties 
of  the  office  of  county  superintendent  of  schools  are  not  re- 
pugnant or  inconsistent  to  those  of  trustee  of  a oounty  health 
center  of  the  same  county.  Said  offices  are  compatible  and  may 
be  held  by  one  person  at  the  same  time. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Paul  N.  Chitwood, 


Very  truly  yours. 


PNC:sm, vlw 


JOHN  M.  DALTON 
Attorney  General 


' ;:fc  V' : ’ ""  5. 

. „ SPOTTY  COURT : **•  • County  court  of  a third  class  county  may.  not  ap- 

J:  TREASURER:  ' • ’ '•  point  a deputy  county  treasurer  j - a ctiunty  de- 
COUNTY  DEPOSITORY:  pository  may  honor  checks  signed  by  a de  facto 
DE  FACTO  OFFICERS:  deputy  to  the  county  treasurer  if  it  has  no 
DEPUTIES:  knowledge  of  the  invalidity  of  the  appointment 

OFFICERS:  of  the  deputy 0 


October  4>  1954 


Eonorable  <J  * Patriate  Wheeler 
Prosecuting  Attorney 
Lewis  County 
Montteello,  Missouri 

Lear  Mr*  Wheelert 

In  your  letter  of  July  14,  1954*  you  requested 
an  official  opinion  on  the  following  questions! 

“May  the  County  Court  of  a third  class 
county  appoint  a Deputy  County  Treasurer? 

“if  your  answer  to  the  previous  question 
is  In  the  negative*  then*  what  is  the 
responsibility  of  a county  depository 
Who  makes  payments.  ■$$:  Checks  issued  by 
a Deputy  county  treasurer?” 

In  a subsequent  letter  you  stated! 

“I  wish  to  advise  that  the  checks  signed 
by  the  proportlve  Deputy  County  Treasurer 
were  signed  as  follows*  ♦Lee  1*  McElm, 
Treasurer*  by  Erma  De©  Martin,  Deputy*  * 
With  respect  to  your  question  Ho#  2*  you 
are  correct  in  presenting  that  my  inquiry 
relates  only  to  checks  honored  by  the  de- 
pository in  the  past  and  not  to  future 
checks.  This  office  gave  an  opinion  to 
the  Court  after  learning  of  the  action 
taken  that  they  had  no  authority  to  ap- 
point a Deputy  County  Treasurer  and  there- 
after the  depository  ceased  to  honor  any 
checks*  My  question  is  merely  in  regard 
to  the  checks  honored  by  the  depository 
prior  to  the  time  which  they  were  advised 
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that  the  deputy  was  improperly  appointed. 

Further,  I might  say,  that  I have  no  indi- 
cation that  these  checks  were  issued  for 
anything  other  than  value  received  by  the 
County,  and  my  interest  in  determining  the 
* checks  passed  by  the  depository  is  to  as- 
certain whether  or  not  they  can  be  passed 
by  an  audit.  If  not  then  of  course  some 
arrangement  would  have  to  be  made  with  the 
depository  to  have  this  error  corrected.” 

We  note  that  Lewis  County  does  not  have  township 
organization. 

An  examination  of  the  statutes  pertaining  to  counties 
of  the  third  class  discloses  no  authority  in  the  county 
court  of  third  class  counties  to  appoint  a deputy  county 
treasurer.  County  courts  possess  only  limited  jurisdic- 
tion and  outside  of  the  management  of  county  fiscal  affairs 
possess  no  powers  except  those  conferred  by  statute.  Missouri 
Electric  Power  Company,  et  al.  vs,  City  of  Mountain  Grove,  et 
al.,  352  Mo.  262,  1?6  S.W.  (2d)'  612,  6l£,  In  State  vs.  Jackson, 
229  Mo.  App.  81*2,  84  S.W.  (2d)  988,  it  was  said,  l.c*  989 t 

"■ft  «■  # Such  court  is  a creature  of  the  Con- 
stitution, and  its  powers  are  limited  by 
the  terns  of  the  various  statutes  defin- 
ing its  powers.  It  has  no  common-law  or 
equitable  jurisdiction.” 

Since  there  is  no  statutory  authorization  for  county 
courts  of  third  class  counties  to  appoint  a deputy  county 
treasurer,  we  must  conclude  that  such  courts  have  no  such 
authority.  However,  the  county  treasurer  may  appoint  a 
deputy  to  discharge  the  clerical  duties  of  the  office* 

This  power  is  derived  from  the  common  law,  which  Is  stated 
in  Small  vs.  Field,  102  Mo.  104#  l*c,  119#  as  follows* 

"*  * # But  at  common  law  a ministerial  of- 
ficer had  authority  to  appoint  a deputy* 

Com.  Dig.— Tit.  Officer  (D.I)s  Am.  & Eng. 

Cyclop,  of  Law— Tit • Deputy,  624*  Thus 
a sheriff,  though  his  patent  of  office 
does  not  say  he  may  execute  his  office 
per  se  vel  sufflcientem  deputatum  suum, 
yet  he  may  make  a deputy.  7 Ba:o.  Ab.— Tit, 

Offices  & Officers,  316  (L) . 
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"The  office  of  clerk  of  a court  seems  to 
be  one  which,  from  its  nature  and  consti- 
tution, implies  a power  or  right  to  execute 
it  by  deputy,  Whenever  nothing  Is  required 
but  superintendency  in  office  a ministerial 
officer  may  make  a deputy,  ? Bac,  Abr.  316, 

317,— Tit,  Offices  and  Officers.  And  the 
rule  is  general  that  a deputy  may  do  every 
act  which  his  principal  might  do.  Com.  Big, 
Officers,  D,  3;  Confiscation  Cases,  20  Wall* 

92." 

Therefore,  if  the  treasurer  made  the  appointment  of 
the  deputy  the  checks  signed  by  the  deputy  in  the  manner 
set  out  above  would  be  valid.  If  the  appointment  was  not 
made  by  the  treasurer,  nevertheless,  the  person  was  a deputy 
de  facte,  and  thus  her  acts  were  valid  as  to  third  persons 
without  knowledge  of  the  Invalidity  of  her  appointment.  A 
de  facto  officer  Is  one  who  has  the  reputation  of  being 
the  officer  he  assumes  to  be,  but  is  not  a good  officer  in 
point  of  law.  67  C. J.8.,  paragraph  135,  page  438* 

The  Supreme  Court  of  Missouri  in  State  ex  rel,  vs, 
Perkins,  139  Mo.  106,  l,c,  116,  117,  4-0  S.W.  65,  discussed 
this  doctrine  as  follows  * 

"The  foundation  stone  of  this  whole  doctrine 
of  a de  facto  officer,  as  gathered  from  all 
the  authorities,  seems  to  be  that  of  prevent- 
ing the  public  or  third  persons  from  being 
deceived  to  their  hurt  by  relying  in  good 
faith  upon  the  genuineness  and  validity  of 
acts  done  by  a pseudo-officer.  However  much 
color  of  authority  may  clothe  the  person  who 
assumes  to  perform  the  functions  of  an  office 
and  discharge  its  duties,  yet,  if  the  public 
or  third  persons  are  not  deceived  thereby,  if 
they  know  the  true  state  of  the  case,  the 
reason  which  gives  origin  or  existence  to  the 
rule,  which  validates  the  act  of  an  officer 
de  facto,  ceases}  and  with  it  cease  also  all 
of  its  ordinary  validating  incidents  and  con- 
sequences." 

Therefore,  if  the  depository  believed  In  good  faith 
that  the  person  signing  the  checks  was,  in  fact,  a deputy 
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of  the  county  treasurer  as  she  was  held  out  to  be,  it 
was  justified  in  honoring  said  checks# 


CONCLUSION 


In  the  premises,  it  is  the  opinion  of  this  office 
that  the  county  court  of  a third  class  county  may  not 
appoint  a deputy  county  treasurer!  and  that  a county 
depository  may  honor  checks  signed  by  a he  facto  deputy 
to  the  county  treasurer,  if  it  has  no  knowledge  of  the 
invalidity  of  the  appointment  of  the  deputy. 

The  foregoing  opinion,  which  X hereby  approve,  was 
prepared  by  my  Assistant,  Mr.  Paul  McGhee# 


Very  truly  yours. 


JOHN  M.  DALTON 
Attorney  General 


FMcG:irk 


COUNTY  TRUSTEE: 
DRAINAGE  DISTRICT: 
TAXATION : 


A drainage  district  xs  not  entitled  to  partici- 
pate in  the  surplus  of  proceeds  received  from 
lands  sold  by  a county  trustee  under  the  pro- 
visions of  Section  140.260,  RS/io  1949*  A 
drainage  district  does  not  have  the  authority 
to  compromise  delinquent  drainage  taxes. 


December  14>  193>3 


Honorable  James  J.  '..heeler 
Prosecuting  /.ttorney 
Chariton  County 
Keytesvillc,  .isscuri 

wear  .ir.  ..heeler: 

In  your  letter  of  September  14th,  1953»  you  requested  an 
opinion  of  this  office  as  follows: 

"On  August  25,  19!>2,  the  trustee  for  this 
county  purchased  40  acres  of  land  at  the 
third  tax  sale  for  )U5*69»  and  received 
a tax  deed  for  same. 

"This  land  was  subject  to  drainage  district 
tax  in  the  amount  of  approximately  ,490.00  at 
the  time. 

"On  August  3,  1953 » the  county  trustee  sold 
the  land  for  the  sum  of  250.00. 

"The  County  Court  wishes  to  know  if  the  excess 
amount  received  above  state  and  county  taxes 
should  go  to  the  tax  sale  surplus  fund  or  be 
applied  on  the  delinquent  drainage  tax. 

"Also,  the  County  Court  wishes  to  know  if  a 
drainage  district  has  the  power  to  rebate  de- 
linquent drainage  taxes. 

Provision  is  made  for  the  purchase  by  the  county  of  land 
sold  at  the  third  offering,  by  bection  140.260,  id.  .0  1949* 

"l.  it  shall  be  lawful  for  the  county  court  of 
any  county,  and  the  comptroller,  mayor  and 
presiuent  of  the  board  of  assessors  of  the 
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city  of  bt.  Louis,  to  designate  and  appoint 
a suitable  person  or  persons  with  discretionary 
authority  to  bid  at  all  sales  to  which  section 
l4o«250  is  applicable,  and  to  purchase  at  such 
sales  all  lands  or  lots  necessary  to  protect 
all  taxes  due  and  owing  and  prevent  their  loss 
to  the  taxing  authorities  involved  from  in- 
adequate bids. 


■x  * a 

”5.  All  lands  or  lots  so  purchased  shall 
be  sold  and  deeds  ordered  executed  and  de- 
livered by  such  trustees  upon  order  of  the 
county  court  of  the  respective  counties  and 
the  comptroller,  mayor  and  president  of  the 
board  of  assessors  of  the  city  of  St.  Louis, 
and  the  proceeds  of  such  sales  shall  be 
applied,  first,  to  the  payment  of  the  costs 
incurred  and  advanced,  and  tho  balanco  shall 
be  distributed  pro  rata  to  tho  funds  entitled 
To  receive  the  taxes  on  Tae  lanus  or  lots  so~ 
disposed  of.  » * -::-w  T^ropEasis  Ola’s.) 

Thus,  the  answer  to  your  first  question  depends  upon  the 
Interpretation  given  to  the  words  "funds  entitled  to  receive 
the  taxes  on  the  lands  or  lots  so  disposed  of.' 

That  the  Jones-. iunger  Act,  of  which  Lection  140.260  is  a 
part,  was  not  intended  to  apply  to  collection  of  drainage  and 
levee  district  taxes  is  indicated  in  bt.  John  Levee  and  hrainage 
district  of  Missouri  vs.  Pillman,  336  ,:o.  93,  76  L ... . (2d)  1095* 
l.c.  1096,  wherein  the  court  stated: 

"*  -a-  # v,’e  find  nothing  in  the  act  which 
indicates  that  the  Legislature  intended 
to  change  the  procedure  for  the  enforcement 
of  levee  and  drainage  taxes.  * <*• 

Thus,  Lection  140.260  does  not  apply  to  drainage  districts. 

To  buttress  our  conclusion  that  drainage  districts  are  not  entitled 
to  participate  in  the  proceeds  at  hand,  it  is  noted  that  Lection 
242.590  and  Section  243*370  provide  for  liens  for  drainage  districts, 
and  give  to  drainage  districts  the  power  to  preserve  their  right  to 
taxes  on  the  land  if  they  take  advantage  of  the  statutory  methods 
provided.  In  view  of  the  distinct  and  separate  categories  into 
which  collection  of  drainage  district  taxes,  and  the  collection 
of  general  taxes  are  placed,  it  is  our  conclusion  that  the  drainage 
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district  tax  collection  provisions  are  exclusive,  and  that 
if  a drainage  district  fails  to  take  advantage  of  its  rights 
under  those  provisions,  it  cannot  fall  back  upon  the  Jones- 
ilunger  act  to  remedy  its  own  neglect. 

The  next  question  is  whether  a drainage  district  has  the 
power  to  "rebate"  delinquent  drainage  district  taxes,  it  is 
our  s sumption  that  you  do  not  mean  "rebate"  but  rather  inquire 
whether  the  county  court  has  the  power  to  compromise  drainage 
district  taxes.  Section  lq.0.120,  RSMo  1949*  authorizes  the 
compromise  of  back  taxes  as  follows: 

" Whenever  it  shall  appeal*  to  any  county 
court,  or  if  In  such  cities  the  register, 
city  clerk  or  other  proper  officer,  that 
any  tract  of  land  or  town  lot  contained 
in  said  back  tax  book  or  recorded  list  of 
delinquent  land  and  lots  in  the  collector's 
office  is  not  worth  the  amount  of  taxes, 
interest  and  cost  due  thereon,  as  charged 
in  said  back  tax  book  or  recorded  list  of 
delinquent  land  and  lots  in  the  collector's 
office,  or  that  the  same  would  not  sell 
for  the  amount  of  such  taxes,  interest  and 
cost,  it  shall  be  lawful  for  the  said  court, 
or  if  in  such  cities  the  register,  city 
clerk  or  other  proper  officer,  to  compro- 
mise said  taxes  with  the  owner  of  said  tract 
or  lot,  ana  upon  payment  to  the  collector 
of  the  amount  agreed  upon,  a certificate 
of  redemption  shall  be  issued  under  the 
seal  of  the  court  or  other  proper  officer, 
which  shall  have  the  effect  to  release 
said  lands  from  the  lien  of  the  state  and 
all  taxes  due  thereon,  as  charged  on  said 
back  tax  book  or  recorded  list  of  delinquent 
land  and  lots  in  the  collector's  office; 
and  in  case  saxd  court  or  other  proper 
officer  shall  compromise  and  accept  a less 
amount  than  shall  appear  to  be  due  on  any 
tract  of  land  or  town  lot,  as  charged  on 
said  back  tax  book  or  recorded  list  of  de- 
linquent land  and  lots  in  the  collector's 
office,  it  shall  be  the  duty  of  said  court 
or  other  proper  officer  to  order  the  amount 
so  paid  to  be  distributed  to  the  various 
funds  to  which  said  taxes  are  due,  in  pro- 
portion as  the  amount  received  bears  to  the 
whole  amount  charged  against  such  tract  or 
lot." 
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The  above  section  does  not  authorize  compromise  by  drainage 
districts,  of  delinquent  drainage  taxes,  nor  does  any  otner 
statute  so  authorize.  The  powers  of  drainage  districts  is 
defined  in  Thompson  v.  City  of  Malden,  118  S.W.  (2d)  105>9» 
l.c.  1063,  follows: 

>“•  * Their  rights,  powers  and  liabilities 
are  specifically  limited  by  the  statutes 
that  create  them.  * <*" 

Thus  in  the  absence  of  such  statutory  authority,  it  is  our  con- 
clusion that  such  compromise  is  not  permitted. 


CONCLUSION 


It  Is  therefore,  the  opinion  of  this  office  that  a drainage 
district  is  not  entitled  to  participate  in  the  distribution  of 
the  surplus  of  proceeds  received  from  lands  sold  by  a county 
trustee  under  the  provisions  of  Section  140.260,  RSMo  1949*  and 
that  a drainage  district  does  not  have  the  authority  to  compromis 
delinquent  drainage  taxes. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Mr.  Paul  McGhee. 


Very  truly  yours. 
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JOHN  M.  DALTON 
Attorney  General 


